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PREFACE 


The  statutes  collected  in  this  Supplement  connect,  without  break  or  dupli- 
cation, with  those  contained  in  the  1919  Supplement.  They  are  the  general, 
permanent,  and  public  acts  passed  by  Congress  between  January  1,  1920,  and 
December  21,  1920.  These  acts  are  classified  according  to  the  scheme  of  titles 
in  the  main  work,  and  in  using  this  Supplement  the  reader  should  examine 
the  corresponding  title  to  locate  the  late,  amendatory,  or  repealing  legislation 
on  the  topic  under  consideration. 

The  latter  part  of  the  volume  is  devoted  to  the  supplemental  notes.  These 
supplemental  notes  connect  directly  with  and  continue  those  in  the  1919  Supple- 
ment, and  present  all  the  subsequent  decisions  construing  the  statutes  con- 
tained in  the  prior  volumes.  The  arrangement  is  by  title,  volume,  page,  and 
section  as  the  statutes  are  found  in  preceding  volumes,  and  the  investigator  has 
merely  to  turn  to  the  corresponding  title,  volume,  page  and  section  as  shown 
by  the  captions  in  this  Supplement  to  find  the  late  cases.  The  omission  of  a 
title  or  of  page  and  section  captions  implies  that  no  new  cases  have  been  found. 
■  Tables  of  titles,  Revised  Statutes  sections,  and  statutes  chronologically 
arranged  are  included,  together  with  a  table  connecting  the  notes  with  the 
first  edition  and  supplements  thereto. 

The  Nineteenth  Amendment  and  supplemental  notes  to  the  Constitution  are 
included  in  this  volume. 
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Page 

May        13 

\»» 

1 

598 

•160 

May 

20 
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] 
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677 
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May        13 
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2 
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•160 
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29 

214 

] 
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214 
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689 

210 
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2 
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29 
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7         41 
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Mav        18 

190 

3 
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41 

691 

5 
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4 

602 

293 
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31 
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.     a 

41 

696 

220 

ilav       18 
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5 

602 

293 

May 

31 
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•     « 

41 

699 

11 

MaV       18 

190 

6 

602 

293 

May 

31 

217 

9    , 

41 

704 

6 

MaV       18 

190 

7 

4  \  • 

603 
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May 

31 
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•     • 

41 
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MaV       16 
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8 

603 

294 
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31 

217 

•     • 

41 
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49 
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31 
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4 
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June 

5 
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1 

41 
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.June 

4 

227 

1,37 

41 
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June 
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2 
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.June 

4 
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4 
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781 
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5 
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4 
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987 
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4 
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1,43 

41 
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June 

5* 
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1 

41 
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June 

4 
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1,44 

41 
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•5 
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2 

41 
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June 

4 

227 

1,45 

41 
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June 

5 
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3 

41 
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.June 
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1,46 

41 

783 

325. 

June 

5 
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4 

41 
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•June 

t. 
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1,47 

41 
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326 

.Tune 

0 
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5 

41 

990 

.TuiM? 

4 

227 

1,48 

41 
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June 

5 
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6 

41 
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.June 

4 

227 

1,49 

41 

784 
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June 

o 
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7 

41 
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.Tune 

4 

227 

I,  .50 

41 

786 
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.June 

5 

260 

8 

41 
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.Tune 

4 
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1,51 
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786 

327 

June 
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9 

41 
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.June 

4  . 
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1,52 

41 
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329 
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4 
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41 
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4 
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993 

June 
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1 
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6 
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41 

993 
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1 

41 
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41 
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I 
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8.34 
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3 
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41 
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23 

997 

248 

June 

5 

250 

24 
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o 
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25 
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27 
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28 
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5 
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5 
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31 
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An  Act  To  amend  certain  sections  of  the  Federal  Farm  Loan  Act,  approved 

July  17,  1916. 

[Act  of  April  20, 1920,  ch,  154,  41  Stat,  L.  570.] 

[Seo.  1.]  [Farm  Loan  Board  —  appointments  —  regfistrars  —  appraisers— 
examiners  —  sec.  3  of  Farm  Loan  Act  amended.]  That  the  seventh  paragraph 
of  section  3  be  amended  by  adding  after  the  word  *'Act  "  the  words  *'  and 
may  appoint  a  deputy  registrar  who  shall  during  the  unavoidable  absence  or 
disability  of  the  registrar  perform  the  duties  of  that  office  ''  and  also  by  adding 
after  *'  rcj:^istrars, ' '  in  the  sixth  line  of  said  paragraph  the  words  '*  deputy 
registrars/'  so  that  the  paragraph  as  amended  will  read: 

'*The  Federal  Farm  Loan  Board  shall  appoint  a  farm  loan  registrar  in  each 
land  bank  district  to  receive  applications  for  issues  of  farm  loan  bonds  and  to 
perform  such  other  services  as  are  prescribed  by  this  Act,  and  may  appoint 
a  deputy  registrar  who  shall  during  the  unavoidable  absence  or  disability  of 
the  registrar  perform  the  duties  of  that  office.  It  shall  also  appoint  one  or 
more  land  bank  appraisers  for  each  land  bank  district  and  as  many  land  bank 
examiners  as  it  shall  deem  necessary.  Farm  loan  registrars,  deputy  registrars, 
land  bank  appraisers,  and  land  bank  examines  appointed  under  this  section 
shall  be  public  officials  an<i  shall,  during  their  continuance  in  office,  have  no 
connection  with  or  interest  in  any  other  institution,  association,  or  partnership 
engaged  in  banking  or  in  the  business  of  making  land  mortgage  loans  or  sellin:^ 
land  mortgages:  Provided,  That  this  limitation  shall  not  apply  to  persons 
employed  by  the  board  temporarily  to  do  special  work.''     [41  Stat.  L.  570.] 

For  sec.  3,  here  amended,  see  1318  Supp.  Fed.  Stat.  Ann.  14. 

Sec.  2.  [Application  for  farm  loan  —  appraisal  by  loan  committee  —  report 
—  sec.  10  of  Farm  Loan  Act  amended.]  That  the  first  paragraph  .of  section 
10  be  amended  to  read  as  follows: 

**That  whenever  an  application  for  a  mortgage  loan  is  made  through  a 
national  farm  loan  association,  the  loan  committee  provided  for  in  section  7 
of  this  Act,  shall  forthwith  make,  or  cause  to  be  made,  such  investigation  as  it 
may  deem  necessary  as  to  the  character  and  solvency  of  the  applicant,  and  the 
sufficiency  of  the  security  offered,  and  cause  written  report  to  be  made  of  the 
result  of  such  investigation,  and  shall,  if  it  concurs  in  such  report,  approve  the 
same  in  writing.  No  loan  shall  be  made  unless  the  report  is  favorable,  and 
the  loan  committee  is  unanimous  in  its  approval  thereof. 

**The  written  report  required  in  the  preceding  paragraph  shall  be  submitted 
to  the  Federal  land  bank,  together  with  the  application  for  the  loan,  and  the 
directors  of  said  land  bank  shall  examine  said  written  report  when  they  pass 
on  the  loan  application  which  it  accompanies,  but  they  shall  not  be  bound  by 
said  appraisal.''     [41  Stat,  L.  570.] 

For  sec.  10,  here  amended,  see  1918  Supp.  Fed.  Stat.  Ann.  24. 


AGRirrTTUKE  3 

Sec.  3.  [Powers  of  farm  loan  associations  —  sec.  11  of  Farm  Loan  Act 
amended.]  That  the  third  paragraph  of  section  11  be  amended  to  read  as 
follows : 

*' Third.  To  fix  reasonable  initial  charges  to  be  made  against  applicants  for 
loans  and  to  borrowers  in  order  to  meet  the  necessary  expenses  of  the  associa- 
tion :  Provided,  That  such  charges  shall  not  exceed  amounts  to  be  fixed  by  the 
Farm  Loan  Board,  and  shall  in  no  ease  exceed  1  per  centum  of  the  amount  of 
the  loan  applied  for;  to  acquire  and  dispose  of  property,  real  and  personal, 
that  may  be  necessary  or  convenient  for  the  transaction  of  its  business.'* 
[41  Stat  L.  570.] 

For  sec.  11,  here  amended,  see  1918  Supp.  Fed.  Stat.  Ann.  25. 

Sec.  4.  [Restrictions  on  loans  based  on  first  mortgages  —  sec.  12  of  Farm 
Loan  Act  amended.]  That  section  12  of  said  Act  be  amended  by  striking  out 
in  the  second  provision  the  words  '*  additional  payments  in  sums  of  $25.  or 
any  multiple  thereof  for  the  reduction  of  the  principal,  'Or  the  payment  of  the 
entire  principal,  may  be  made  on  any  regular  installment  date,*'  and  inserting 
in  lieu  thereof  the  words  *'the  mortgagor  may,  upon  any  regular  installment 
date,  make  in  advance  any  number  of  payments  or  any  portion  thereof  on 
account  of  the  principal  of  his  loan  as  provided  by  his  contract  or  pay  the  entire 
principal  of  such  loan,"  so  that  the  provision  as  amended  will  read : 

**  Every  such  mortgage  shall  contain  an  agreement  providing  for  the  repay- 
ment of  the  loan  on  an  amortization  plan  by  means  of  a  fixed  number  of  annual 
or  semiannual  installments  sufficient  to  cover,  first,  a  charge  on  the  loan  at  a 
rate  not  exceeding  the  interest  rate  in  the  last  series  of  farm-loan  bonds  issued 
by  the  land  bank  making  the  loan;  second,  a  charge  for  administration  and 
profits  at  a  rate  not  exceeding  1  per  centum  per  annum  on  the  unpaid  principal, 
said  two  rates  combined  constituting  the  interest  rate  on  the  mortgage;  and, 
third,  such  amounts  to  be  applied  on  the  principal  as  will  extinguish  the  debt 
within  an  agreed  period,  not  less  than  five  years  nor  more  than  forty  years: 
Pravidedy  That  after  five  years  from  the  date  upon  which  a  loan  is  made  the 
mortgagor  may,  upon  any  regular  installment  date,  make,  in  advance,  any 
number  of  pajonents  or  any  portion  thereof  on  account  of  the  principal  of  his 
loan  as  provided  by  his  contract  or  pay  the  entire  principal  of  such  loan,  under 
the  rules  and  regulations  of  the  Federal  Farm  Loan  Board :  And  provided  fur- 
ther, That  before  the  first  issues  of  farm-loan  bonds  by  any  land  bank  the 
interest  rate  on  mortgages  may  be  determined  in  the  discretion  of  said  land 
bank,  subject  to  the  provisions  and  limitations  of  this  Act." 

And  that  the  fourth  provision  in  said  section  be  amended  by  striking  out  in 
subdivision  (d)  all  after  the  word  ** mortgaged"  and  inserting  in  lieu  thereof 
the  words  ''incurred  for  agricultural  purposes,  or  incurred  prior  to  the  organ- 
ization of  the  first  Farm  Loan  Association  established  in  and  for  the  county 
in  which  the  land  is  situated,"  so  that  the  provision  as  amended  will  read: 

''Fourth.  Such  loans  may  be  made  for  the  following  purposes  and  for  no 
other. 

"(a)  To  provide  for  the  purchase  of  land  for  agricultural  uses. 

**(b)  To  provide  for  the  purchase  of  equipment,  fertilizers,  and  live  stock 
necessary  for  the  proper  and  reasonable  operation  of  the  mortgaged  farm;  the 
term  'equipment'  to  be  defined  by  the  Federal  Farm  Loan  Board 
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"(c)  To  provide  buildings  and  for  the  improvement  of  farm  lands;  the 
term  'improvement'  to  be  defined  by  the  Federal  Farm  Loan  Board. 

"  (d)  To  liquidate  indebtedness  of  the  owner  of  the  land  mortgaged  incurred 
for  agricultural  purposes,  or  incurred  prior  to  the  organization  of  the  first 
Farm  Loan  Association  established  in  and  for  the  county  in  which  the  land 
is  situated."     [41  Stat  L.  570,] 

For  sec.  12,  here  amended,  see  1018  Supp.  Fed.  Stat.  Ann.  26. 

Sec.  5.  [Form  of  farm  loan  bonds  —  sec.  20  of  Farm  Loan  Act  amended.] 

That  section  20  of  said  Act  be  amended  by  striking  out  $25  and  $50,  in  line 
2  of  paragraph  1,  and  inserting  in  lieu  thereof  the  numeral  $40,  and  also  by 
inserting  after  $1,000  the  words  ''and  such  larger  denominations  as  the  Federal 
Farm  Loan  Board  may  authorize,"  so  that  the  paragraph  as  amended  will  read: 
'*Sec.  20.  That  bonds  provided  for  in  this  Act  shall  be  issued  in  denominations 
of  $40,  $100,  $500,  $1,000,  and  such  larger  denominations  as  the  Federal  Farm 
Loan  Board  may  authorize ;  they  shall  run  for  specified  minimum  and  maximum 
periods,  subject  to  payment  and  retirement,  at  the  option  of  the  land  bank,  at 
any  time  after  five  years  from  the  date  of  their  issue.  They  shall  have  interest 
coupons  attached,  payable  semiannually,  and  shall  be  issued  in  series  of  not  less 
than  $50,000,  the  amount  and  terms  to  be  fixed  by  the  Federal  Farm  Loan 
Board.  They  shall  bear  a  rate  of  interest  not  to  exceed  5  per  centum  per 
annum.*'     [41  Stat  L.  571.] 

For  sec.  20,  here  amended,  see  1918  Supp.  Fed.  Stat.  Ann.  32. 

Sec.  6.  [Special  provisions  of  farm  loan  bonds  —  sec.  21  of  Farm  Loan  Act 
amended.]  That  the  last  paragraph  of  section  21  of  said  Act  be  amended  by 
inserting  after  the  word  ** president"  the  words  "or  vice  president"  and  by 
inserting  after  the  word  ''secretary"  the  words  *'or  assistant  secretary"  and 
also  the  words  '*For  the  purpose  of  signing  such  bonds  the  board  of  directors 
of  any  Federal  land  bank  is  authorized  to  select  a  vice  president  who  need  not 
be  a  member  of  the  board  of  directors,"  and  also  by  striking  out  the  words 
"and  shall"  and  inserting  in  lieu  thereof  the  words  "such  bonds  shall  also,'* 
so  that  the  paragraph  as  amended  will  read: 

"Every  farm-loan  bond  issued  by  a  Federal  land  bank  shall  be  signed  by  its 
president  or  vice  president  and  attested  by  its  secretary  or  assistant  secretary. 
For  the  purpose  of  signing  such  bonds  the  board  of  directors  of  any  Federal 
land  bank  is  authorized  to  select  a  vice  president  who  need  not  be  a  member  of 
the  board  of  directors;  such  bonds  shall  also  contain  in  the  face  thereof  a 
certificate  signed  by  the  Farm  Loan  Commissioner  to  the  eflfect  that  it  is  issued 
under  the  authority  of  the  Federal  Farm  Loan  Act,  has  the  approval  in  form 
and  issue  of  the  Federal  Farm  Loan  Board,  and  is  legal  and  regular  in  all 
respects ;  that  it  is  not  taxable  by  National,  State,  municipal,  or  local  authority ; 
that  it  is  issued  against  collateral  security  of  United  States  Government  bonds, 
or  indorsed  first  mortgages  on  farm  lands,  at  least  equal  in  amount  to  the 
bonds  issued ;  and  that  all  Federal  land  banks  are  liable  for  the  payment  of  each 
bond."     [41  Stat.  L,  571,] 

For  sec.  21,  here  amended,  see  1918  Supp.  Fed.  Stat.  Ann.  33. 
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Joint  ReBolntion  Extending  the  provisions  of  an  Act  amending  section  32  of 
the  Federal  Farm  Loan  Act  approved  July  17,  1916,  to  June  30,  1921. 

[Resolution  of  May  26,  1920,  No,  45,  ch.  208,  41  Stat.  L.  627.] 

[Farm  loan  bonds  —  purchase  by  Secretary  of  Treasury  —  sec.  32  of  Farm 
Loan  Act  amended.]  That  the  provisions  of  the  Act  of  Congress  approved 
January  18,  1918,  entitled  **An  Act  to  amend  section  32  of  the  Federal  Farm 
Loan  Act  approved  July  17,  1916,''  be,  and  the  same  hereby  are,  extended  to 
the  fiscal  years  ending  June  30,  1920,  and  June  30,  1921,  to  the  extent  that  the 
Secretary  of  the  Treasury  be,  and  he  hereby  is,  authorized,  as  by  the  terms 
of  said  Act,  to  purchase  during  the  fiscal  years  ending  June  30,  1920,  and 
June  30,  1921,  or  either  of  them,  any  bonds  which  he  might  have  purchased 
during  the  fiscal  years  ending  June  30,  1918,  and  June  30,  1919,  or  either  of 
them,  under  the  provisions  of  the  original  Act:  Provided,  That  he  shall  pur- 
chase no  bonds  issued  against  loans  approved  after  March  1,  1920.  [41  Stat. 
L.  627.] 

For  Act  of  Jan.  18,  1918,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  41. 


An  Act  To  amend  section  16  of  the  Act  of  Congress  approved  July  17,  1916, 

known  as  the  Federal  Farm  Loan  Act. 

[Act  of  May  29,  1920,  ch,  215,  41  Stat,  L.  691,] 

[Joint  stock  land  banks  —  voluntary  liquidation  —  assumption  of  obliga* 
tions  by  Federal  land  bank  —  sec.  16  of  Farm  Loan  Act  amended.]  That 
section  16  of  the  Act  of  Congress  approved  July  17,  1916,  known  as  the  Federal 
Farm  Loan  Act,  be  amended  by  adding  thereto  the  following: 

'*Any  joint-stock  land  bank  organized  and  doing  business  under  the  pro- 
visions of  this  Act  may  go  into  voluntary  liquidation  by  making  provision,  to 
be  approved  by  the  Federal  Farm  Loan  Board,  for  the  payment  of  its  liabilities : 
Provided,  That  such  method  of  liquidation  shall  have  been  duly  authorized  by 
a  vote  of  at  least  two-thirds  of  the  shareholders  of  such  joint-stock  land  bank 
at  a  regular  meeting,  or  at  a  special  meeting  called  for  that  purpose,  of  which 
at  least  ten  days'  notice  in  writing  shall  have  been  given  to  stockholder. 

*'For  the  purpose  of  assisting  in  any  such  liquidation  duly  authorized  as  in 
the  preceding  paragraph  provided,  any  Federal  land  bank  may,  with  the 
approval  of  the  Federal  Farm  Loan  Board,  acquire  the  assets  and  assume  the 
liabilities  of  any  joint  stock  land  bank,  and  in  such  transaction  may  waive  the 
provisions  of  this  Act  requiring  such  land  bank  to  acquire  its  loans  only  through 
national  farm  loan  associations,  or  agents,  and  those  relating  to  status  of  bor- 
rower, purposes  of  loan,  and  also  the  limitation  as  to  the  amount  of  individiial 

loans. 

**  No  Federal  land  bank  shall  assume  the  obligations  of  any  joint-stock  land 
bank,  in  such  manner  as  to  make  its  outstanding  obligations  more  than  twenty 
times  its  capital  stock,  except  by  the  creation  of  a  special  reserve  equal  to  one- 
twentieth  of  the  amount  of  such  additional  obligations  assumed."  [41  Stat. 
L.  691,] 

For  8ec.  16,  here  amended,  see  1918  Supp.  Fed.  Stat.  Ann.  29. 
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An  Act  Making  appropriations  for  the  Department  of  Agricnltnre  for  the 

fiscal  year  ending  June  30, 1921. 

[Act  of  May  31,  1920,  cK  217,  41  Stat  L.  694.] 

♦     *     *     [Distribution  of  seeds,  etc.—  congressional  supply.]     That  the 
Secretary  of  Agriculture,  after  due  advertisement  and  on  competitive  bids,  is 
authorized  to  award  the  contract  for  the  supplying?  of  printed  packets  and 
envelopes  and  the  packeting,  assembling,  and  mailing  of  the  seeds,  bulbs,  shrubs, 
vines,  cuttings,  and  plants,  or  any  part  thereof,  for  a  period  of  not  more  than 
live  years  nor  less  than  one  year,  if  by  such  action  he  can  best  protect  the 
interests  of  the  United  States.    An  equal  proportion  of  five-sixths  of  all  seeds, 
bulbs,  shrubs,  vines,  cuttings,  and  plants,  shall  upon  their  request,  after  due 
notification  by  the  Secretary  of  Agriculture,  that  the  allotment  to  their  respec- 
tive districts  is  ready  for  distribution,  be  supplied  to  Senators,  Representatives, 
and  Delegates  in  Congress  for  distribution  among  their  constituents,  or  mailed 
by  the  department  upon  the  receipt  of  their  addressed  franks,  in  packages  of 
such  weight  as  the  Secretary  of  Agriculture  and  the  Postmaster  General  may 
jointly  determine:  Provided,  however.  That  upon  each  envelope  or  wrapper  con- 
taining packages  of  seeds  the  contents  thereof  shall  be  plainly  indicated,  and 
the  Secretary  shall  not  distribute  to  any  Senator,  Representative,  or  Delegate 
seeds  entirely  unfit  for  the  climate  and  locality  he  represents,  but  shall  distribute 
the  same  so  that  each  Member  may  have  seeds  of  equal  value,  as  near  as  may  be, 
and  the  best  adapted  to  the  locality  he  represents :  Provided  also,  That  the  seeds 
allotted   to   Senators   and   Representatives   for   distribution    in   the   districts 
embraced  within  the  twenty-fifth  and  thirty-fourth  parallels  of  latitude  shall 
be  ready  for  delivery  not  later  than  the  10th  day  of  January :  Provided  also. 
That  any  portion  of  the  allotments  to  Senators,  Representatives,  and  Delegates 
in  Congress  remaining  uncalled  for  on  the  1st  day  of  a  [sic]  April  shall  be  dis- 
tributed by  the  Secretary  of  Agriculture,  giving  preference  to  those  persons 
whose  names  and  addresses  have  been  furnished  by  Senators  and  Representatives 
in  Congress  and  who  have  not  before  during  the  same  season  been  supplied  by 
the  department :  And  provided  also,  That  the  Secretary  shall  report,  as  provided 
in  this  Act,  the  place,  quantity,  and  price  of  seeds  purchased,  and  the  date  of 
purchase ;  but  nothing  in  this  paragraph  shall  be  construed  to  prevent  the  Secre- 
tary of  Agriculture  from  sending  seeds  to  those  who  apply  for  the  same.    And 
Ihc  amount  herein  appropriated  shall  not  be  diverted  or  used  for  any  other  pur- 
pose but  for  the  purchase,  testing,  propagation,  and  distribution  of  valuable 
seeds,  bulbs,  mulberry  and  other  rare  and  valuable  trees,  shrubs,  vines,  cuttings, 
and  plants.     [41  Stat.  L.  704.] 

*  *  *  [Kelp  plant  at  Summerland,  California.]  For  the  completion, 
operation,  and  maintenance  of  the  Government  kelp  plant  at  Summerland, 
California,  $192,900 :  Provided,  That  the  product  obtained  from  such  experimen- 
tation may  be  sold  at  a  price  to  be  determined  by  the  Secretary  of  Agriculture, 
and  the  amount  obtained  from  the  sale  thereof  shall  be  covered  into  the  Treasury 
as  miscellaneous  receipts.     [41  Stat.  L.  714.] 

*  *  V  [Photographic  Alms  —  sale  or  rental.]  That  hereafter  the  Secre- 
tary of  Agriculture  is  authorized,  under  such  rules  and  regulations  and  subject 
to  such  conditions  as  he  may  prescribe,  to  loan,  rent,  or  sell  copies  of  films: 
Provided,  That  in  the  sale  or  rental  of  films  educational  institutions  or  associcw 
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tions  for  agricultural  education  not  organized  for  profit  shall  have  preference ; 
all  moneys  received  from  such  rentals  or  sales  to  be  covered  into  the  Treasury 
of  the  United  States  as  miscellaneous  receipts.     [41  Stat.  L,  718.] 

•  •  •  [Experiment  stations  —  sale  of  products.]  The  Secretary  of 
Agriculture  is  authorized  to  sell  such  products  as  are  obtained  on  the  land 
belonging  to  the  agricultural  experiment  stations  in  Alaska,  Hawaii,  Porto 
Rico,  the  island  of  Guam,  and  the  Virgin  Islands  of  the  United  States,  and 
the  amount  obtained  from  the  sale  thereof  shall  be  covered  into  the  Treasury 
of  the  United  States  as  miscellaneous  receipts.     [41  Stat,  L.  721,] 

*  *  *  [Plant  Quarantine  Act  —  new  section  added — moving  plants  and 
plant  products  from  District  of  Columbia — regulations.]  That  the  Plant 
Quarantine  Act  approved  August  20,  1912  (Thirty-seventh  Statutes,  page  315). 
be,  and  is  hereby,  amended  by  adding  at  the  end  thereof  the  following  section : 

*'  Sec.  15.  That  in  order  further  to  control  and  eradicate  and  to  prevent  the 
dissemination  of  dangerous  plant  diseases  and  insect  infections  and  infestations 
no  plant  or  plant  products  for  or  capable  of  propagation,  including  nursery 
stock,  hereinafter  referred  to  as  plants  and  plant  products,  shall  be  moved  or 
allowed  to  be  moved,  shipped,  transported,  or  carried  by  any  means  whatever 
into  or  out  of  the  District  of  Columbia,  except  in  compliance  with  such  rules 
and  regulations  as  shall  be  prescribed  by  the  Secretary  of  Agriculture  as  here- 
inafter provided.  Whenever  the  Secretary  of  Agriculture,  after  investigation, 
shall  determine  that  any  plants  and  plant  products  in  the  District  of  Columbia 
are  infested  or  infected  with  insect  pests  and  diseases  and  that  any  place, 
articles,  and  substances  used  or  connected  therewith  are  so  infested  or  infected, 
written  notice  thereof  shall  be  given  by  him  to  the  owner  or  person  in  possession 
or  control  thereof,  and  such  owTier  or  person  shall  forthwith  control  or  eradicate 
and  prevent  the  dissemination  of  such  insect  pest  or  disease  and  shall  remove, 
cut,  or  destroy  such  infested  and  infected  plants,  plant  products,  and  articles 
and  substances  used  or  connected  therewith,  which  are  hereby  declared  to  be 
nuisances,  within  the  time  and  in  the  manner  required  in  said  notice  or  by  the 
rules  and  regulations  of  the  Secretary  of  Agriculture.  Whenever  such  owner  or 
person  can  not  be  found,  or  shall  fail,  neglect,  or  refuse  to  comply  with  the 
foregoing  provisions  of  this  section,  the  Secretary  of  Agriculture  is  hereby 
authorized  and  required  to  control  and  eradicate  and  prevent  dissemination 
of  such  insect  pest  or  disease  and  to  remove,  cut,  or  destroy  infested  or  infected 
plants  and  plant  products  and  articles  and  substances  used  or  connected  there- 
with, and  the  United  States  shall  have  an  action  of  debt  against  such  owner  or 
persons  for  expenses  incurred  by  the  Secretary  of  Agriculture  in  that  behalf. 
Employees  of  the  Federal  Horticultural  Board  are  hereby  authorized  and 
required  to  inspect  places,  plants,  and  plant  products  and  articles  and  substances 
iLsed  or  connected  therewith  whenever  the  Secretary  of  Agriculture  shall  deter- 
:iiine  that  such  inspections  are  necessary  for  the  purposes  of  this  section.  For 
the  purpose  of  carrying  out  the  provisions  and  requirements  of  this  section 
and  of  the  rules  and  regulations  of  the  Secretary  of  Agriculture  made  hereunder, 
and  the  notices  given  pursuant  thereto,  employees  of  the  Federal  Horticultural 
Board  shall  have  power  with  a  warrant  to  enter  into  or  upon  any  place  and 
open  any  bundle,  package,  or  other  container  of  plants  or  plant  products  when- 
ever they  shall  have  cause  to  believe  that  infections  or  infestations  of  plant 
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pests  and  diseases  exist  therein  or  thereon,  and  when  such  infections  or  infesta- 
tions are  found  to  exist,  after  notice  by  the  Secretary  of  Agriculture  to  thn 
owner  or  person  in  possession  or  control  thereof  and  an  opportunity  by  said 
owner  or  person  to  be  heard,  to  destroy  the  infected  or  infested  plants  or  plant 
products  contained  therein.  The  police  court  or  the  municipal  court  of  the 
District  of  Columbia  shall  have  power,  upon  information  supported  by  oath 
or  affirmation  showing  probable  cause  for  believing  that  there  exists  in  any 
place,  bundle,  package,  or  other  container  in  the  District  of  Columbia  any  plant 
or  plant  product  which  is  infected  or  infested  with  plant  pests  or  disease,  to 
issue  warrants  for  the  search  for  and  seizure  of  all  such  plants  and  plant 
products.  It  shall  be  the  duty  of  the  Secretary  of  Agriculture,  and  he  is 
hereby  required,  from  time  to  time,  to  make  and  promulgate  such  rules  and 
regulations  as  shall  be  necessary  to  carry  out  the  purposes  of  this  section,  and 
any  person  who  shall  move  or  allow  to  be  moved,  or  shall  ship,  transport,  or 
carry,  by  any  means  whatever,  any  plant  or  plant  products  from  or  into  the 
District  of  Columbia,  except  in  compliance  with  the  rules  and  regulations  pre- 
scribed under  this  section,  shall  be  punished,  as  is  provided  in  section  10  of 
this  Act.''     [41  Stat.  L,  726.] 

The  Plant  Quarantine  Act  will  be  found  in  1  Fed.  Stat.  Ann.  (2d  ed.)   231. 

•  •  •  [Vehicles  and  parts  th^eof  —  exchange  for  new.]  That  here- 
after the  Secretary  of  Agriculture  may  exchange  used  parts,  accessories,  tires, 
or  equipment  of  motor-propelled  and  horse-drawn  vehicles  in  part  payment  for 
new  parts,  accessories,  tires,  or  equipment  of  such  vehicles  authorized  to  be 
purchased  by  him,  to  be  used  for  the  same  purposes  as  those  proposed  to  be 
exchanged.     [41  Stat.  L.  728.] 

•  •  •  [Traveling  expenses.]  Whenever,  during  the  fiscal  year  ending 
June  30,  1921,  the  Secretary  of  Agriculture  shall  find  that  the  expenses  of  travel 
can  be  reduced  thereby,  he  may,  in  lieu  of  actual  traveling  expenses,  under  such 
regulations  as  he  may  prescribe,  authorize  the  payment  of  not  to  exceed  3 
cents  per  mile  for  a  motor  cycle  or  7  cents  per  mile  for  an  automobile,  used  for 
necessary  travel  on  official  business.    [41  Stat.  L.  730.] 

•  •  •  [Borrowers  from  United  States  of  money  for  purchase  of  wheat 
seed  —  poor  crops  as  releasing  from  liability.]  That  a  yield  of  five  bushels  or 
less  per  acre  of  wheat  on  lands  owned  by  those  in  the  drought-stricken  regions 
who  borrowed  money  from  the  Government  of  the  United  States  for  the  pur- 
chase of  wheat  for  seed  be,  and  the  same  is  hereby,  declared  to  be  a  failure,  and 
the  borrower  whose  yield  was  five  bushels  or  less  per  acre  be,  and  he  is  hereby, 
released  from  repayment  of  the  amount  borrowed  by  him  from  the  Government : 
Provided,  That  nothing  herein  shall  release  the  borrower  who  signed  a  guaranty 
fund  agreement  and  whose  crop  was  not  a  failure,  from  making  the  contribu- 
tion provided  for  in  such  agreement,  but  said  guaranty  fund  shall  be  used  as 
stipulated  in  the  agreement  to  the  settlement  of  the  loans  to  those  whose  crop 
was  a  failure.     [41  Stat.  L.  730.] 
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ALASKA 

▲ot  of  Hay  31,  1920,  ch.  217  (Agricultural  Appropriation  Act),  9. 

Fur-Bearing  Animals  —  Walrtises  and  Sea  Lions  —  Leasing  Is- 
lands—  Secretary  of  Commerce  —  Secretary  of  Agriculture  — 
Wardens  and  Other  Officers,  9. 

Act  of  June  4, 1920,  ch.  223  (Diplomatic  and  Consular  Appropriation  Act),  9. 

Boundary  Line  unth  Canada  —  Surveys — Appropriation  and 
Adimnces  —  Expenses  of  Commissioner,  9. 

Act  of  June  6, 1920,  ch.  266, 10. 

Homestead  Entries  —  Reserved  Shore  Spaces  —  Restoration  to 
Entry  —  Waiver  of  Restrictions  —  Acts  of  May  14,  1898,  and 
March  3,  1903,  Amended,  10. 

«  ♦  ♦  [Fur-bearing  animate  —  walruses  and  sea  lions  —  leasing  islands 
—Secretary  of  Conunerce  —  Secretary  of  Agriculture  —  wardens  and  other 
officers.]  Hereafter  the  powers  and  duties  heretofore  conferred  upon  the  Secre- 
tary of  Commerce  by  existing  law,  proclamations,  or  Executive  orders  with  respect 
to  any  mink,- marten,  beaver,  land  otter,  muskrat,  fox,  wolf,  wolverine,  weasel, 
or  other  land  fur-bearing  animals  in  Alaska,  and  with  respect  to  the  leasing  of 
certain  islands  in  Alaska  for  the  propagation  of  fur-bearing  animals,  are  hereby 
conferred  upon,  and  shall  be  exercised  by,  the  Secretary  of  Agriculture,  and  the 
powers  and  duties  conferred  upon  the  Secretary  of  Agriculture  by  existing  law, 
with  respect  to  walruses  and  sea  lions,  are  hereby  conferred  upon,  and  shall  be 
exercised  by,  the  Secretary  of  Commerce :  Provided,  That  nothing  in  this  Act 
shall  affect  the  powers  and  duties  conferred  upon  the  Secretary  of  Conunerce 
by  existing  law,  proclamations,  or  Executive  orders  with  respect  to  fur  seals  and 
sea  otters,  and  jurisdiction  over  the  Pribiloff  Islands  and  the  fur-bearing  animals 
thereon  ;*  and  hereafter  the  wardens  and  other  officers  heretofore  or  hereafter 
appointed  by  the  Secretary  of  Agriculture  for  the  protection  of  bird  reserva- 
tions in  Alaska  under  control  of  the  Department  of  Agriculture,  or  for  the  pro- 
tection of  fur-bearing  animals  in  Alaska,  shall  have  and  exercise  like  authority 
and  powers  in  the  performance  of  their  respective  duties  as  are  conferred  upon 
game  wardens  by  the  Alaska  game  law  of  May  11,  1908  (Thirty-fifth  Statutes 
at  Large,  page  102),  and  by  existing  law  upon  officers  and  agents  of  the  Depart- 
ment of  Commerce  employed  in  the  salmon  fisheries  and  fur-seal  and  sea-otter 
services  in  Alaska.     [41  Stat.  L.  716.] 

This  ii  from  the  Agricultural  Appropriation  Act  of  May  31,  1920,  ch.  217. 

For  Act  of  May  11,  1908,  mentioned  in  the  text,  see  1  Fed.  Stat.  Ann.  (2d  ed.)  358. 


•  •  •  [Boundary  line  with  Canada — surveys  —  appropriation  and 
advances  —  expenses  of  commissioner.]  To  enable  the  Secretary  of  State  to 
mark  the  boundary  and  make  the  surveys  incidental  thereto  between  the  Terri- 
tory of  Alaska  and  the  Dominion  of  Canada,  in  conformity  with  the  award  of 
the  Alaskan  Boundary  Tribunal  and  existing  treaties,  including  employment  at 
the  seat  of  government  of  such  surveyors,  computers,  draftsmen,  and  clerks  as 
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are  necessary;  and  for  the  more  effective  demarcation  and  mapping,  pursuant 
to  the  treaty  of  April  11,  1908,  between  the  United  States  and  Great  Britain,  of 
the  land  and  water  boundary  line  between  the  United  States  and  the  Dominion 
of  Canada,  as  established  under  existing  treaties,  to  be  expended  under  the  direc- 
tion of  the  Secretary  of  State,  including  the  salaries  of  the  commissioner  and  the 
necessary  engineers,  surveyors,  draftsmen,  computers,  and  clerks  in  the  field 
and  at  the  seat  of  government,  rental  of  offices  at  Washington,  District  of  Colum- 
bia, expense  of  printinj^  and  necessary  traveling,  for  payment  for  timber  neces- 
sarily cut  in  determining  the  boundary  line  not  to  exceed  $500,  and  commutation 
to  members  of  the  field  force  while  on  field  duty  or  actual  expenses  not  exceeding 
$5  per  day  each  to  be  expended  in  accordance  with  regulations  from  time  to  time 
prescribed  by  the  Secretary  of  State  $55,000,  together  with  the  unexpended 
balances  of  previous  appropriations  for  these  objects :  Provided,  That  hereafter 
advances  of  money  under  the  appropriation  **  Boundary  line,  Alaska  and 
Canada,  and  the  United  States  and  Canada,''  may  be  made  to  the  commissioner 
on  the  part  of  the  United  States  and  by  his  authority  to  chiefs  of  parties,  who 
shall  give  bond  under  such  rules  and  regulations  and  in  such  sum  as  the  Secre- 
tary of  State  may  direct,  and  accounts  arising  under  advances  ?hall  be  rendered 
through  and  by  the  commissioner  on  the  part  of  the  United  States  to  the  Treas- 
ury Department  as  under  advances  heretofore  made  to  chiefs  of  parties':  Pro- 
t'ided,  That  when  the  commissioner  is  absent  from  Washington  and  from  his 
regular  place  of  residence  on  official  business  he  shall  be  allowed  actual  and 
necessary  expenses  of  subsistence,  not  in  excess  of  $8  per  day.    [41  Stat,  X.  743.] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  June  4,  1920,  ch.  223. 


An  Act  To  provide  for  the  abolition  of  the  eighty-rod  reserved  shore  spaces 

between  claims  on  shore  waters  in  Alaska. 

[Act  of  June  5,  1920,  ch.  265,  41  Stat.  L.  1059.] 

[Homestead    entries  —  reserved    shore    spaces — restoration    to    entry  — 
waiver  of  restrictions  — Acts  of  May  14,  1898,  and  March  3,  1903,  amended.] 

That  the  provisions  of  the  Act  of  May  14,  1898  (Thirtieth  Statutes  at  Large, 
page  409),  extending  the  homestead  lavvs  to  Alaska,  and  of  the  Act  of  March 
3,  1903  (Thirty-second  Statutes  at  Large,  page  1028),  amendatory  thereof,  in 
so  far  as  they  reserve  from  sale  and  entry  a  space  of  at  least  eighty  rods  in 
width  between  tracts  sold  or  entered  under  the  provisions  thereof  along  the 
shore  of  any  navigable  water,  and  provide  that  no  entry  shall  be  allowed  ex- 
tending more  than  one  hundred  and  sixty  rods  along  the  shore  of  any  navigable 
water,  shall  not  apply  to  lands  classified  and  listed  by  the  Secretary  of  Agri- 
culture for  entry  under  the  Act  of  June  11,  1906  (Thirty-fourth  Statutes,  page 
233),  and  that  the  Secretary  of  the  Interior  may  upon  application  to  enter  or 
otherwise  in  his  discretion  restore  to  entry  and  disposition  such  reserved  spaces 
and  may  waive  the  restriction  that  no  entry  shall  be  allowed  extending  more 
than  one  hundred  and  sixty  rods  along  the  shore  of  any  navigable  water  as  to 
such  lands  as  he  shall  determine  are  not  necessary  for  harborage  uses  and 
purposes.     [41  Stat.  L.  1059.] 

For  provisions  of  Act  of  May  14,  1898,  and  amendatorv  act,  affected  by  the  text,  see  1  Fed. 
Stat.  Ann.  (2d  ed.)  330,  325. 

For  Act  of  June  11,  1906,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.   (2d  ed.)   591. 


ANIMALS  11 


ALIEN  PROPERTY  CUSTODIAN 

See  Trading  with  the  Enemt 


ALIENS 

See  Immigration 


AMERICAN  LEGION 

See  War  Department  and  Military  Establishment 


AMERICAN  NATIONAL  RED  CROSS 

See  Charities 


ANIMALS 

Act  of  May  31,  1920,  ch.  217  (Agricultural  Appropriation  Act),  11. 

Cattle   Reacting   to   Tuberculin    Test  —  Shipment   for   Immediate 

Slaughter  —  Act  of  May  29,  1884,  Amended,  11. 
Cattle  Shipped  for  Breeding  or  Feeding  Purposes  —  Pei'mifting 

Reshipment  on  Reacting  to  Tuberculin  Test,  11. 

CROSS-REFERENCES 

See  also  ALASKA;  WAR  DEPARTMENT  AND  MILITARY  ESTABLISH- 
MENT 

*  *  *  [Oattle  reacting  to  tuberculin  test  —  shipment  for  immediate 
slaughter  — Act  of  May  29,  1884,  amended.]  That  the  Act  approved  May  29, 
1884  (Twentj^-third  Statutes  at  Large,  page  31),  be,  and  the  same  is  hereby, 
amended  to  permit  hereafter  cattle  which  have  reacted  to  the  tuberculin  test  to 
be  shipped,  transported,  or  moved  from  one  State,  Territory,  or  the  District  of 
Columbia,  to  any  other  State,  Territory,  or  the  District  of  Columbia,  for  imme- 
diate slaughter,  in  accordance  with  such  rules  and  regulations  as  shall  be  pre- 
scribed by  the  Secretary  of  Agriculture.     [41  Stat.  L.  699.] 

This  and  the  foHowing  paragraph  are  from  tlie  Agricultural  Appropriation  Act  of  May 
31,  ld20,  ch.  217. 

The  Act  of  May  29,  1884,  amended  by  the  text,  will  be  found  in  1  Fed.  Stat.  Ann.  (2d 
ed.)  406. 

*  *  *  [Oattle  shipped  for  breeding  or  feeding  purposes — permitting 
reshipment  on  reacting  to  tuberculin  test.]  That  hereafter  the  Secretary  of 
Agriculture  may,  in  his  discretion,  and  under  suck  rules  and  regulations  as  he 
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may  prescribe,  permit  cattle  which  have  been  shipped  for  breeding  or  feeding 
purposes  from  one  State,  Territory,  or  the  District  of  Columbia,  to  another 
State,  Territory,  or  the  District  of  Columbia,  and  which  have  reacted  to  the 
tuberculin  test  subsequent  to  such  shipment,  to  be  reshipped  in  interstate  com- 
merce to  the  original  owner.     [41  Stai,  L.  699,] 


ANNUITIES 

See  Civil  Service 


ANTITRUST  LAWS 

See  Shipping  and  Navigation;  Trade  Combinations  and  Trusts 


ARMY 

See  War  Department  and  Military  Establishment 


ARTICLES  OF  WAR 

See  War  Department  and  Military  Establishment 


ATTACHMENT 

See  Shipping  and  Navigation 


AVIATION 

See  Navy;  Postal  Service;  War  Department  and  Military  Establishment 


BANKS  AND  BANKING 

See  Agriculture;  National  Banks 


CANADA 

See  Alaska 
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CANAL  ZONE 

See  Rivers,  Harbors  and  Canals 


CARRIERS 


See  Animals;  Interstate  Commerce;  Postal  Service;  Railroads;  Shipping 

AND  Navigation;  Trade  Combinations  and  Trusts 


cattle 

See  Animals 


CEMETERIES 

Act  nf  April  16,  1820,  ch.  140,  13. 

Who  May  Be  Buried  in  National  Cemeteries  —  R,  S.  Sec.  4878 
Amended,  13. 

An  Act  To  amoid  section  4878  of  the  Bevised  Statutes  as  amended  by  the  Act 

of  March  3,  1897. 

[Act  of  April  15,  1920,  ch.  140,  41  Stat  L.  552,] 

[Who  may  be  buried  in  national  cemeteries  —  B.  S.  sec.  4878  amended.] 

That  section  4878  of  the  Revised  Statutes,  as  amended  by  the  Act  of  March  3, 
1897  (chapter  378,  Twenty-ninth  Statutes  at  Large,  page  625),  be,  and  it  hereby 
is,  amended  to  read  as  follows : 

"  Sec.  4878.  All  soldiers,  sailors,  or  marines  dying  in  the  service  of  the  United 
States,  or  dying  in  a  destitute  condition  after  having  been  honorably  discharged 
from  the  service,  or  who  served,  or  hereafter  shall  have  served,  during  any  war 
in  which  the  United  States  has  been,  or  may  hereafter  be,  engaged,  and,  with  the 
consent  of  the  Secretary  of  War,  any  citizen  of  the  United  States  who  served  in 
the  Army  or  Navy  of  any  government  at  war  with  Germany  or  Austria  during 
the  World  War  and  who  died  while  in  such  service  or  after  honorable  discharge 
therefrom,  may  be  buried  in  any  national  cemetery  free  of  cost.  The  produc- 
tion of  the  honorable  discharge  of  a  deceased  man  in  the  former  case,  and  a  duly 
executed  permit  of  the  Secretary  of  War  in  the  latter  case,  shall  be  sufficient 
anthority  for  the  superintendent  of  any  cemetery  to  permit  the  interment. 
Army  nurses  honorably  discharged  from  their  service  as  such  may  be  buried  in 
any  national  cemetery,  and,  if  in  a  destitute  condition,  free  of  cost.  The  Secre- 
tary of  War  is  authorized  to  issue  certificates  to  those  Army  nurses  entitled  xo 
such  burial."    [41  Stat.  L.  552.] 

For  B.  8.  sec.  4S78,  amended  by  the  text,  see  2  Fed.  Stat.  Ann.  (2d  ed.)  22. 
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CENSUS 

Act  of  May  29,  1920,  ch.  214  (Legislative,  Executive  and  Judicial  Appropriar 
tion  Act) ,  14. 

Sec.  1.  Census  Office  —  Suspension  of  Unnecessary  Work,  14. 

Act  of  June  5, 1920,  ch.  263, 14. 

Sec.  1.  Monthly    Statistics    by    Director    of    Census  —  Hides,   Skins   and 
Leather,  14. 

2,  Confidential  Nature  of  Information  Furnished  for  Statistical  Pur- 

poses —  Penalty  for  Disclosure,  14. 

3.  Duty  to  Furnish  Information  —  Penalty  for  Failure  to  Furnish,  15. 

[Sec.  1.]  •  •  •  [Census  office  —  suspension  of  unnecessary  work.]  That 
the  Secretary  of  Commerce  is  authorized,  in  his  discretion,  to  suspend  during 
the  decennial  Census  period  such  work  of  the  Census  Office,  other  than  the 
Fourteenth  Census,  as  he  may  deem  advisable.     [41  Stat.  L.  678.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  29,  1920, 
ch.  214.  An  identical  provision  appeared  in  the  Appropriation  Act  of  March  1,  1919,  and 
is  set  out  in  1919  Supp.  Fed.  Stat.  Ann.  15. 


An  Act  Authorizing  and  directing  the  Director  of  the  Census  to  collect  and 
publish  monthly  statistics  concerning  hides,  skins  and  leather. 

[Act  of  June  5,  1920,  ch.  263,  41  Stat.  L.  1057.] 

[Sec.  1.]  [Monthly  statistics  by  Director  of  Census  —  hides,  skins  and 
leather;]  That  the  Director  of  the  Census  be,  and  he  is  hereby,  authorized  and 
directed  to  collect  and  publish  statistics  monthly  concerning  — 

(a)  The  quantities  and  classes  of  hides  and  skins,  owned  or  stored,  and  the 
quantities  and  classes  of  such  products  disposed  of  during  the  preceding  census 
month  by  packers,  abattoirs,  butchers,  tanners,  jobbers,  dealers,  wholesalers, 
importers,  and  exporters ; 

(b)  The  quantities  and  classes  of  hides  and  skins  in  the  process  of  tanning 
or  manufacture,  the  quantities  and  amount  of  finished  product  for  the  preceding 
month ; 

(c)  The  quantities  and  classes  of  leather  owned  or  stored  and  manufactured 
during  the  preceding  census  month  by  tanners,  jobbers,  dealers,  wholesalers, 
importers,  exporters,  and  establishments  cutting  or  consuming  leather.  [41 
Stat.  L.  1057.] 

Sec.  2.  [Confidential  nature  of  information  furnished  for  statistical  purposes 
—  penalty  for  disclosure.]  That  the  information  furnished  by  any  individual 
establishment  under  the  provisions  of  this  Act  shall  be  considered  as  strictly 
confidential  and  shall  be  used  only  for  the  statistical  purposes  for  which  it  is 
supplied.  Any  employee  of  the  Bureau  of  Census  who,  without  the  written 
authority  of  the  Director  of  the  Census,  shall  publish  or  communicate  any 
information  given  into  his  possession  by  reason  of  his  employment  under  the 


CHARITIES  15 

provisions  of  this  Act  shall  be  guilty  of  a  misdemeanor  and  shall,  npon  conviction 
thereof,  be  fined  not  more  than  $1,000  or  imprisoned  not  more  than  one  year, 
or  both.    [41  Stat.  L.  1057.] 

Sec.  3.  [Duty  to  fumiflh  information  —  penalty  for  failure  to  furnish.] 

That  it  shall  be  the  duty  of  every  owner,  president,  or  treasurer,  secretary, 
director,  or  other  oflScer  or  agent  of  any  abattoir  and  of  any  packing,  tanning, 
jobbing,  dealing,  wholesaling,  importing,  or  exporting  establishment  Avliere 
hides  and  skins  are  stored  or  sold,  or  leather  is  tanned,  treated,  finished,  or 
stored  or  any  establishment  is  engaged  in  the  cutting  of  leather  or  in  the  produc- 
tion of  boots  and  shoes,  gloves,  saddlerj%  harness,  or  other  manufactures  of 
leather  goods,  wherever  leather  is  consumed,  when  requested  by  the  Director  of 
the  Census  or  by  any  special  agent  or  other  employee  of  the  Census  Office  acting 
under  the  instructions  of  said  director  to  furnish  completely  and  accurately  to 
the  best  of  his  knowledge,  all  the  information  authorized  to  be  collected  by 
section  1  of  this  Act.  The  demand  of  the  Director  of  the  Census  for  such 
information  shall  be  made  in  writing  or  by  a  visiting  representative  and  if  made  ' 
in  writing  shall  be  forwarded  by  registered  mail  and  the  registry  receipt  of  the 
Post  Office  Department  shall  be  accepted  as  prima  facie  evidence  of  such 
demand.  Any  owner,  president,  "treasurer,  secretary,  director,  or  other  officer 
or  agent  of  any  establishment  required  to  furnish  information  under  the  pro- 
visions of  this  Act,  who  under  the  conditions  hereinbefore  stated  shall  refuse  or 
willfully  neglect  to  furnish  any  of  the  information  herein  provided  for  or  sliall 
willfully  give  answers  that  are  false,  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof,  shall  be  fined  not  more  than  $1,000.     [41  Stat.  L.  1057.] 


CHARITIES 

Act  of  May  29, 1920,  ch.  214  (Legislative,  Executive  and  Judicial  Appropria- 
tion Act),  15. 

Sec.  1.  American  National  Red  Cross  —  Auditing  of  Accounts  by  War 
Department  —  Reimbursement  y  15. 

[Sec.  1.]  *  *  *  [American  National  Bed  Cross  —  auditing  of  accounts 
by  War  Department  —  reimbursement.]  The  American  National  Bed  Cross 
annually  shall  reimburse  the  War  Department  for  auditing  the  accounts  of  the 
American  National  Red  Cross,  as  required  by  the  Act  approved  February  27, 
1917,  and  the  sum  so  paid  shall  be  covered  into  the  Treasury  of  the  United 
States  as  a  miscellaneous  receipt.    [41  Stat.  L.  659.] 

This  18  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  29,  1920, 
sk  214. 
For  Act  of  Feb.  27,  1917,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  85. 


CHARTERS 

See  Shipping  and  Navigation 
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CHINA 

See  Judiciary 


CITIZENSHIP 

Act  of  June  4, 1920,  ch.  223  (Diplomatic  and  Consular  Appropriation  Act),  16. 

Sec.  5.  Passports  to  Persons  after  Declaration  of  Intention  —  Sec.  1  of 
Act  of  March  2,  1907,  Repealed,  16, 

Sec.  5.  [Passports  to  persons  after  declaration  of  intention  —  Sec.  1  of  Act 
of  March  2,  1907,  repealed.]  Section  1  of  the  Act  approved  March  2,  1907, 
entitled  *'An  Act  in  reference  to  the  expatriation  of  citizens  and  their  protec- 
tion abroad  '*  (Thirty-fourth  Statutes  at  Large,  part  1,  page  1228),  authorizing 
the  Secretary  of  State  to  issue  passports  to  certain  persons  not  citizens  of  the 
United  States  is  hereby  repealed.    [41  Stat.  L.  751.] 

This  is  sec.  5  of  the  Diplomatic  and  Consular  Appropriation  Act  of  June  4,  1920,  ch.  223. 
Other  sections  of  this  act  will  be  found  under  the  title  Passports,  post, 

Sec.  1  of  Act  of  March  2,  1907^  repealed  by  the  text,  will  be  found  in  2  Fed.  Stat.  Ann. 
(2d  ed.)    122. 


CIVIL  SERVICE 

Act  of  May  22,  1920,  ch.  195,  17. 

Sec.  1.  Employees  in  Classified  Civil  Service  —  Retirement  on  Annuity  — 
Persons  Eligible,  17. 

2.  Amount    of    Annuity  —  Classification  —  Rates  —  ''Basic    Salary, 

Pay,  or  Compensation/*  18. 

3.  Period  of  Service  —  Computation  —  Election  to  Receive  Pension 

or  Insurance,  19. 

4.  Commissioner    of    Pensions  —  Rules  and  Regulations  —  Orders  — 

Appeals,  19. 

5.  Employees  Disabled  before  Reaching  Retirement  Age  —  Medical 

Examinations  —  Fees  —  Traveling     Expenses  —  Discontinuance 
of  Annuities,  19. 

6.  Employees  Subject   to   Retirement  —  Separation  from  Service  — 

Continuance  in  Service,  20. 

7.  Applications  for  Annuities — Adjudication  of  Claim  —  Commence- 

ment of  Annuities,  21. 

8.  Civil  Service  Retirement  and  Disability  Fund  —  Deductions  from 

Salary  —  Investment  —  Supplemental  Contributions,  22. 

9.  Deductions     from     Salaries  —  Presumption     as     to     Employees* 

Consent,  22. 

10.  Transfer    or    Reinstatement    of    Employees  —  Credit    for    Past 

Service,  22. 

11.  Deductions  from  Salaries  — Return  — Redeposit  — Payment  — To 

Whom  Made,  23. 

12.  Payment  of  Annuities  —  Time  —  Method,  23. 
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Sec.  13,  Reports  of  Heads  of  Executive  Departments  —  Records  of  Civil 
Service  Commission  —  Annual  Report  of  Commissioner  of 
Pensions,  23. 

14.  Annuities  —  Assignment  —  Attachment,  etc.,  24. 

15.  Appropriation  for  Expenses,  etc. —  Annual  Estimates,  24, 

16.  Actuaries  -^  Selection  —  Duties  —  Compensation,  24. 

17.  Laws  Repealed,  25. 

Act  of  May  29,  1920,  ch.  214  (Legislative,  Executive  and  Judicial  Appropria- 
tion Act),  25. 

Sec.  1.  Civil  Service  Commission  —  Detail  of  Clerks  and  Employees,  25.  , 
CivU  Service  Commission  —  Rooms  and  Accommodations  —  Act  of 
Jan.  16,  1883,  Amended,  25. 

CROSS-REFERENCES 

See  also  DIPLOMATIC  AND  CONSULAR  OFFICERS;  POSTAL  SERVICE 

An  Act  For  the  retirement  of  employees  in  the  clasEifled  civil  service,  and  for 

other  purposes. 

{Act  of  May  22, 1920,  ch.  195,  41  Stat.  L.  614.1 

[Sec.  1.]  [Employees  in  classified  civil  service  —  retirement  on  annuity  — 
persons  eligible.]  That  beginning  at  the  expiration  of  ninety  days  next  follow- 
ing the  passage  of  this  Act,  all  employees  in  the  classified  civil  service  of  the 
United  States  who  have  on  that  date,  or  shall  have  on  any  date  thereafter, 
reached  the  age  of  seventy  years  and  rendered  at  least  fifteen  years  of  service 
computed  as  prescribed  in  section  3  of  this  Act,  shall  be  eligible  for  retirement 
on  an  annuity  as  provided  in  section  2  hereof :  Provided,  That  mechanics,  city 
and  rural  letter  carriers,  and  post-office  clerks  shall  be  eligible  for  retirement 
at  sixty-five  years  of  age,  and  railway  postal  clerks  at  sixty-two  years  of  age,  if 
said  mechanics,  city  and  rural  letter  carriers,  post-office  clerks,  and  railway 
postal  clerks  shall  have  rendered  at  least  fifteen  years  of  service  computed  as 
prescribed  in  section  3  of  this  Act. 

The  provisions  of  this  Act  shall  include  superintendents  of  United  States 
national  cemeteries,  employees  of  the  Superintendent  of  the  United  States  Capi- 
tol Buildings  and  Grounds,  the  Library  of  Congress  and  the  Botanic 
Gardens,  excepting  persons  appointed  by  the  President  and  conflamed 
by  the  Senate,  and  may  be  extended  by  Executive  order,  upon  recom- 
mendation of  the  Civil  Service  Commission,  to  include  any  employee  or  group 
of  employees  in  the  civil  service  of  the  United  States  not  classified  at  the. time  of 
the  passage  of  this  Act.  The  President  shall  have. power,  in  his  discretion,  to 
exclude  from  the  oi)eration  of  this  Act  any  employee  or  group  of  employees  in 
the  classified  civil  service  whose  tenure  of  office  or  employment  is  intermittent  or 
of  uncertain  duration. 

All  regular  annual  employees  of  the  municipal  government  of  the  District  of 
Columbia,  appointed  directly  by  the  commissioners,  or  by  other  competent 
authority  including  those  receiving  per  diem  compensation  paid  out  of  general 
appropriations,  but  whose  services  are  continuous,  and  including  public-school 
employees,  excepting  school  officers  and  teachers,  shall  be  included  in  the  pro- 
visions of  this  Act,  but  members  of  the  police  and  fire  departments  shall  be 
excluded  therefrom. 


18  FED.  STAT.  ANN.  — 1920  SUPP. 

Postmasters,  and  such  employees  of  the  Lighthouse  Service  as  come  within  the 
provisions  of  section  6  of  the  Act  of  June  20, 1918,  entitled,  **An  Act  to  author- 
ize aids  to  navigation  and  for  other  works  in  the  Lighthouse  Service,  and  for 
other  purposes,  *'  shall  not  be  included  in  the  provisions  of  this  Act.  [41  Stat. 
L.  614.] 

For  the  Act  of  June  20,  1918,  sec.  6,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat. 
Ann.  450. 

Si<:(\  2.  [Amount  of  annnity  —  classification  —  rates  —  **  basic  salary,  pay, 
or  compensation.^']  That  for  the  purpose  of  determining  the  amount  of 
annuity  which  retired  employees  shall  receive,  the  following  classifications  and 
rates  shall  be  established : 

Class  A  shall  include  all  employees  to  whom  this  Act  applies  who  shall  have 
served  the  United  States  for  a  total  period  of  thirty  years  or  more.  The  annuity 
to  a  retired  employee  in  this  class  shall  equal  60  per  centum  of  such  employee's 
average  annual  basic  salary,  pay,  or  compensation  from  the  United  States  for 
the  ten  years  next  preceding  the  date  on  which  he  or  she  shall  retire :  Provided, 
That  in  no  case  shall  an  annuity  in  this  class  exceed  $720  per  annum  or  be  less 
than  $360  "per  annum. 

Class  B  shall  include  all  employees  to  whom  this  Act  applies  who  shall  have 
served  the  United  States  for  a  total  period  of  twenty-seven  years  or  more,  but 
less  than  thirty  years.  The  annuity  to  a  retired  employee  in  this  class  shall 
equal  54  per  centum  of  such  employee's  average  annual  basic  salary,  pay,  or 
compensation  from  the  United  States  for  the  ten  years  next  preceding  the  date 
on  which  he  or  she  shall  retire :  Provided,  That  in  no  case  shall  an  annuity  in 
this  class  exceed  $648  per  annum,  or  be  less  than  $324  per  annum. 

Class  C  shall  include  all  employees  to  whom  this  Act  applies  who  shall  have 
sei'ved  the  United  States  for  a  total  period  of  tw^enty-four  years  or  more,  but 
less  than  twenty-seven  years.  The  annuity  to  a  retired  employee  in  this  class 
shall  equal  48  per  centum  of  such  employee's  average  annual  basic  salary,  pay. 
or  compensation  from  the  United  States  for  the  ten  years  next  preceding  the 
date  on  which  he  or  she  shall  retire :  Provided,  That  in  no  case  shall  an  annuity 
in  this  class  exceed  $576  per  annum,  or  be  less  than  $288  per  annum. 

Class  D  shall  include  all  employees  to  whom  this  Act  applies  who  shall  have 
sei-ved  the  United  States  for  a  total  period  of  twenty-one  years  or  more,  but  less 
than  twenty-four  years.  The  annuity  to  a  retired  employee  in  this  class  shall 
equal  42  per  centum  of  such  employee's  average  annual  basic  salary,  pay,  or 
compensation  from  the  United  States  for  the  ten  years  next  preceding  the  date 
on  which  he  or  she  shall  retire :  Provided,  That  in  no  case  shall  an  annuity  in 
this  class  exceed  $504  per  annum,  or  be  less  than  $252  per  annum. 

Class  E  shall  include  all  employees  to  whom  this  Act  applies  who  shall  have 
served  the  United  States  for  a  total  period  of  eighteen  years  or  more,  but  less 
than  twenty-one  years.  The  annuity  to  a  retired  employee  in  this  class  shall 
equal  36  per  centum  of  such  employee's  average  annual  basic  salary,  pay,  or 
compensation  from  the  United  States  for  the  ten  years  next  preceding  the  date 
on  which  he  or  she  shall  retire :  Provided,  That  in  no  case  shall  an  annuity  in 
this  class  exceed  $432  per  annum,  or  be  less  than  $216  per  annum. 

Class  P  shall  include  all  employees  to  whom  this  Act  applies  who  shall  have 
served  the  United  States  for  a  total  period  of  fifteen  years  or  more,  but  less  than 
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eighteen  years.  The  annuity  to  a  retired  employee  in  this  class  shall  equal  30 
per  centum  of  such  employee's  average  annual  basic  salary,  pay,  or  compensa- 
tion from  the  United  States  for  the  ten  years  next  preceding  the  date  on  which 
he  or  she  shall  retire:  Provided,  That  in  no  case  shall  an  annuity  in  this  class 
exceed  $360  per  annum,  or  be  less  than  $iaO  per  annum. 

The  term  **  basic  salary,  pay,  or  compensation  "  wherever  used  in  this  Act 
shall  be  so  construed  as  to  exclude  from  the  operation  of  the  Act  all  bonuses, 
allowances,  overtime  pay,  or  salary,  pay,  or  compensation  given  in  addition  to 
the  base  pay  of  the  positions  as  fixed  by  law  or  regulation.    [41  Stat,  L.  614,] 

Sec.  3.  [Period  of  service  —  computation  —  election  to  receive  pension  or 
insurance.]  Thai  for  the  purposes  of  this  Act  and  subject  to  the  provisions  of 
section  10  hereof,  the  period  of  service  shall  be  computed  from  the  date  of 
original  employment,  whether  as  a  classified  or  unclassified  employee  in  the  civil 
service  of  the  United  States,  and  shall  include  periods  of  service  at  different 
times  and  services  in  one  or  more  departments,  branches,  or  independent  offices 
of  the  Government,  and  shall  also  include  service  performed  under  authority 
of  the  United  States  beyond  seas,  and  honorable  service  in  the  Army,  Navy, 
Marine  Corps,  or  Coast  Guard  of  the  United  States :  Provided,  That  in  the  case 
of  an  employee  who  is  eligible  for  and  elects  to  receive  a  pension  under  any  law, 
or  compensation  under  the  War  Risk  Insurance  Act,  the  period  of  his  or  her 
military  or  naval  service  upon  which  such  pension  or  compensation  is  based 
shall  not  be  included  for  the  purpose  of  assignment  to  classes  defined  in  section 
2  hereof ,  but  nothing  contained  in  this  Act  shall  be  so  construed  as  to  affect  in 
any  manner  his  or  her  right  to  a  pension,  or  to  compensation  under  the  War 
Risk  Insurance  Act,  in  addition  to  the  annuity  herein  provided. 

It  is  further  provided  that  in  computing  length  of  service  for  the  purposes 
of  this  Act  all  periods  of  separation  from  the  service  and  so  much  of  any  period 
of  leave  of  absence  as  may  exceed  six  months  shall  be  excluded,  and  that  in 
the  case  of  substitutes  in  the  Postal  Service  only  periods  of  active  employment 
shall  be  included.     [41  Stat.  L.  615.] 

Sec.  4.  [Commissioner  of  Pensions  —  rules  and  regulations  —  orders  — 
appeals.]  That  for  the  purpose  of  administration,  except  as  otherwise  provided 
herein,  the  Commissioner  of  Pensions,  under  the  direction  of  the  Secretary  of 
the  Interior,  be,  and  is  hereby,  authorized  and  directed  to  perform,  or  cause  to 
be  performed,  any  and  all  acts  and  to  make  such  rules  and  regulations  as  may 
be  necessary  and  proper  for  the  purpose  of  carrying  the  provisions .  of  this 
Act  into  full  force  and  effect.  An  appeal  to  the  Secretary  of  the  Interior 
shall  lie  from  the  final  action  or  order  of  the  Commissioner  of  Pensions  affect- 
ing the  rights  or  interests  of  any  person  or  of  the  United  States  under  this 
Act,  the  procedure  on  appeal  to  be  as  prescribed  by  the  Commissioner  of  Pen- 
sions, with  the  approval  of  the  Secretary  of  the  Interior.     [41  Stat.  L.  616.] 

Sec.  5.  [Employees  disabled  before  reaching  retirement  age  —  medical 
examinations  —  fees  —  traveling  expenses  —  discontinuance  of  annuities.] 
That  any  employee  to  whom  this  Act  applies  who  shall  have  served  for  a  total 
period  of  not  less  than  fifteen  years,  and  who,  before  reaching  the  retirement 
age  as  fixed  in  section  1  hereof,  becomes  totally  disabled  for  useful  and  efficient 
semcc  by  reason  of  disease  or  injury  not  due  to  vicious  habits,  intemperance, 
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or  willful  misconduct  on  the  part  of  the  employee,  shall  upon  his  or  her  own 
application  or  upon  the  request  or  order  of  the  head  of  the  department,  branch, 
or  independent  office  concerned,  be  retired  on  an  annuity  under  the  provisions 
of  section  2  hereof :  Provided,  however,  That  no  employee  shall  be  retired  under 
the  provisions  of  this  section  until  examined  by  a  medical  officer  of  the  United 
States  or  a  duly  qualified  physician  or  surgeon  or  board  of  physicians  or  sur- 
geons designated  by  the  Commissioner  of  Pensions  for  that  purpose  and  found 
to  be  disabled  in  the  degree  and  in  the  manner  specified  herein. 

Every  annuitant  retired  under  the  provisions  of  this  section,  unless  the  dis- 
ability for  which  retired  is  permanent  in  character,  shall,  at  the  expiration  of 
one  year  from  the  date  of  such  retirement  and  annually  thereafter  until  reach- 
ing the  retirement  age  as  defined  in  section  1  hereof,  be  examined  under 
direction  of  the  Commissioner  of  Pensions  by  a  medical  officer  of  the  United 
States,  or  a  duly  qualified  physician  or  surgeon  or  board  of  physicians  or  sur- 
geons designated  by  the  Commissioner  of  Pensions  for  that  purpose,  in  order 
to  ascertain  the  nature  and  degree  of  the  annuitant's  disability,  if  any;  if  the 
annuitant  recovers  and  is  restored  to  his  or  her  former  earning  capacity  before 
reaching  the  retirement  age,  payment  of  the  annuity  shall  be  discontinued  from 
the  date  of  the  medical  examination  showing  such  recovery;  if  the  annuitant 
fails  to  appear  for  examination  as  required  under  this  section,  payment  of  the 
annuity  shall  be  suspended  until  continuance  of  the  disability  has  been  satis- 
factorily established.  The  Commissioner  of  Pensions  is  hereby  authorized  to 
order  or  direct  at  any  time  such  medical  or  other  examination  as  he  shall  deem 
necessary  to  determine  the  facts  relative  to  the  nature  and  degree  of  disability 
of  any  employee  retired  on  an  annuity  under  this  section. 

Fees  for  examinations  made  under  the  provisions  of  this  section  by  physicians 
or  surgeons  who  are  not  medical  officers  of  the  United  States  shall  be  fixed 
by  the  Commissioner  of  Pensions,  and  such  fees,  together  with  the  employee's 
reasonable  traveling  and  other  expenses  incurred  in  order  to  submit  to  such 
examinations,  shall  be  paid  out  of  the  appropriations  for  the  cost  of  adminis- 
tering this  Act. 

In  all  cases  where  the  annuity  is  discontinued  under  the  provisions  of  this 
section  before  the  annuitant  has  received  a  sum  equal  to  the  total  amount  of  his 
or  her  contributions  with  accrued  interest,  the  difference  shall  be  paid  to  the 
retired  employee,  or  to  his  or  her  estate,  upon  application  therefor  in  such  form 
and  manner  as  the  Commissioner  of  Pensions  may  direct. 

No  person  shall  be  entitled  to  receive  an  annuity  under  the  provisions  of  this 
Act,  and  compensation  under  the  provisions  of  the  Act  of  September  7,  1916, 
entitled  **An  Act  to  provide  compensation  for  employees  of  the  United  States 
suffering  injuries  while  in  the  performance  of  their  duties,  and  for  other  pur- 
poses,*' covering  the  same  period  of  time;  but  this  provision  shall  not  be  so 
construed  as  to  bar  the  right  of  any  claimant  to  the  greater  benefit  conferred 
by  either  Act  for  any  part  of  the  same  period  of  time.    [41  Stat,  L,  616,] 

For  Act  of  Sept.  7,  1916,  mentioned  in  the  text,  Bee  1918  Supp.  Fed.  8Ut.  Ann.  429. 

Sec.  6.  [Employees  subject  to  retirement  —  separation  from  service  — 
continuance  in  service.]  That  all  employees  to  whom  this  Act  applies  shall, 
upon  the  expiration  of  ninety  days  next  succeeding  its  passage,  if  of  retire- 
ment age,  or  thereafter  on  arriving  at  retirement  age  as  defined  in  section  1 
hereof,  be  automatically  separated  from  the  service,  and  all  salary,  pay,  or 
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eompensation  shall  cease  from  that  date,  and  it  shall  be  the  duty  of  the  head 
of  each  department,  branch,  or  independent  office  of  the  Government  to  notify 
such  employees  under  his  direction  of  the  date  of  such  separation  from  the 
service  at  least  sixty  days  in  advance  thereof:  Provided,  That  no  person 
employed  in  the  executive  departments  within  the  District  of  Columbia, 
retired  under  the  provisions  of  this  Act  during  the  fiscal  year  ending  June  30, 
1921,  shall  be  replaced  by  additional  employees,  but  if  the  exigencies  of  the 
service  so  require,  places  made  vacant  by  such  retirement  may  be  filled  by  pro- 
motion or  transfer  of  eligible  employees  already  in  the  service:  Provided, 
That  if  within  sixty  days  after  the  passage  of  this  Act  or  not  less  than  thirty 
days  before  the  arrival  of  an  employee  at  the  age  of  retirement,  the  head  of  the 
department,  branch,  or  independent  office  of  the  Government  in  which  he  or 
she  is  employed  certifies  to  the  Civil  Service  Commission  that  by  reason  of  his 
or  her  efficiency  and  willingness  to  remain  in  the  civil  service  of  the  United 
States  the  continuance  of  such  employee  therein  would  be  advantageous  to  the 
public  service,  such  employee  may  be  retained  for  a  term  not  exceeding  two 
years  upon  approval  and  certification  by  the  Civil  Service  Commission,  and  at 
the  end  of  the  two  years  he  or  she  may,  by  similar  approval  and  certification, 
be  continued  for  an  additional  term  not  exceeding  two  years,  and  so  on :  Pro- 
vided, however.  That  at  the  end  of  ten  years  after  this  Act  becomes  effective 
no  employee  shall  be  continued  in  civil  service  of  the  United  States  beyond 
the  age  of  retirement  defined  in  section  1  hereof  for  more  than  four  years. 
[41  Stat  L,  617.] 


Sec.  7.  [Applications  for  annuities  —  adjudication  of  claim  —  commence- 
ment of  annuities.]  That  every  employee  who  is  or  hereafter  becomes  eligible 
for  retirement  because  of  age  as  provided  in  this  Act,  shall,  within  sixty  days 
after  its  passage  or  thirty  days  before  reaching  the  retirement  age,  or  at  any 
time  thereafter,  file  with  the  Commissioner  of  Pensions,  in  such  form  as  he  may 
prescribe,  an  application  for  an  annuity,  supported  by  a  certificate  from  the 
head  of  the  department,  branch,  or  independent  office  of  the  Government  in 
which  the  applicant  has  been  employed,  stating  the  age  and  period  or  periods  of 
service  of  the  applicant  and  salary,  pay,  or  compensation  received  during 
rach  periods,  as  shown  by  the  official  records:  Provided,  however,  That  in  the 
case  of  an  employee  who  is  to  be  continued  in  the  civil  service  of  the  United 
States  beyond  the  retirement  age  as  provided  in  section  6  hereof,  he  or  she  may 
make  application  for  retirement  at  any  time  within  such  period  of  continuance 
in  the  service ;  but  nothing  contained  in  this  Act  shall  be  construed  to  prevent 
the  compulsory  retirement  ot  such  employee  when  in  the  judgment  of  the 
head  of  the  department,  branch,  or  independent  office  in  which  he  or  she  is 
employed  such  retirement  would  promote  the  best  interests  of  the  service. 

Upon  receipt  of  satisfactory  evidence  the  Commissioner  of  Pensions  shall 
forthwith  adjudicate  the  claim  of  the  applicant,  and  if  title  to  annuity  be 
established,  a  proper  certificate  shall  be  issued  to  the  annuitant  under  the  seal 
of  the  Department  of  the  Interior. 

Annuities  granted  under  this  Act  for  retirement  on  account  of  age  shall 
commence  from  the  date  of  separation  from  the  service  on  or  after  the  date 
this  Act  shall  take  effect,  and  shall  continue  during  the  life  of  the  annuitant. 
Annuities  granted  for  disability  under  the  provisions  of  section  5  hereof  shall 
be  subject  to  the  limitations  specified  in  said  section.    [41  Stai.  L.  617,] 
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Sec.  8.  [Civil  service  retirement  and  disability  fund  —  deductions  from 
salary  —  investment  —  supplemental  contributions.]  That  beginning  on  the 
first  day  of  the  third  month  next  following  the  passage  of  this  Act  and  monthly 
thereafter  there  shall  be  deducted  and  withheld  from  the  basic  salary,  pay,  or 
compensation  of  each  employee  to  whom  this  Act  applies  a  sum  equal  to 
2y2  per  centum  of  such  employee's  basic  salary,  pay,  or  compensation.  The 
Secretary  of  the  Treasury  shall 'cause  the  said  deductions  to  be  withheld  from 
all  specific  appropriations  for  the  particular  salaries  or  compensation  from 
which  the  deductions  are  made  and  from  all  allotments  out  of  lump-sum  appro- 
priations for  payments  of  such  salaries  or  compensation  for  each  fiscal  year, 
and  said  sums  shall  be  transferred  on  the  books  of  the  Treasury  Department 
to  the  credit  of  a  special  fund  to  be  known  as  '  *  the  civil-service  retirement  and 
disability  fund,"  and  said  fund  is  hereby  appropriated  for  the  payment  of 
annuities,  refunds,  and  allowances  as  provided  in  this  Act. 

The  Secretary  of  the  Treasury  is  hereby  directed  to  invest  from  time  to 
time,  in  interest-bearing  securities  of  the  United  States,  such  portions  of  the 
"civil-service  retirement  and  disability  fund"  hereby  created  as  in  his  judg- 
ment may  not  be  immediately  required  for  the  payment  of  annuities,  refunds, 
and  allowances  as  herein  provided,  and  the  income  derived  from  such  invest>- 
ments  shall  constitute  a  part  of  said  fund  for  the  purpose  of  paying  annuities 
and  of  carrying  out  the  provisions  of  section  11  of  this  Act. 

The  Secretary  of  the  Treasury  is  hereby  authorized  and  empowered  in  carry- 
ing out  the  provisions  of  this  Act  to  supplement  the  individual  contributions 
of  employees  with  moneys  received  in  the  form  of  donations,  gifts,  legacies, 
bequests,  or  otherwise,  and  to  receive,  invest,  and  disburse  for  the  purposes  of 
this  Act  all  moneys  which  may  be  contributed  by  private  individuals  or  cor- 
porations or  organizations  for  the  benefit  of  civil-service  employees  generally 
or  any  special  class  of  employees.    [41  Stat.  L.  618.] 

Sec.  9.  [Deductions  from  salaries  — presumption  as  to  employees'  consent.] 
That  every  employee  coming  within  the  provisions  of  this  Act  shall  be  deemed  to 
consent  and  agree  to  the  deductions  from  salary,  pay,  or  compensation  as  pro- 
vided in  section  8  hereof,  and  payment  less  such  deductions  shall  be  a  full  and 
complete  discharge  and  acquittance  of  all  claims  and  demands  whatsoever  for 
all  regular  services  rendered  by  such  employee  during  the  period  covered  by 
such  payment,  except  the  right  to  the  benefits  to  which  he  or  she  shall  be  entitled 
under  the  provisions  of  this  Act,  notwithstanding  the  provisions  of  sections  167, 
168,  and  169  of  the  Revised  Statutes  of  the  United  States,  and  of  any  other 
law,  rule,  or  regulation  affecting  the  salary,  pay,  or  compensation  of  any  per- 
son or  persons  employed  in  the  civil  service  to  whom  this  Act  applies.  [41  Stat. 
L.  618.] 

For  R.  S.  sees.  167-169,  mentioned  in  the  text,  see  2  Fed.  Stat.  Ann.   (2d  ed.)   148. 

Sec.  10.  [Transfer  or  reinstatement  of  employees  —  credit  for  past  service.] 

That  upon  the  transfer  of  any  employee  from  an  unclassified  to  a  classified 
status,  or  upon  the  reinstatement  of  a  former  employee,  credit  for  past  service 
rendered  subsequent  to  the  date  this  Act  shall  take  eflfect,  or  for  any  part 
thereof,  shall  be  granted  only  upon  deposit  with  the  Treasurer  of  the  United 
States  of  the  amount  of  such  deductions  with  interest  as  provided  in  this  Act 
as  would  have  been  made  for  the  periods  of  actual  service,  or  part  thereof, 
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for  which  credit  is  to  be  given,  but  such  interest  shall  not  be  computed  for 
periods  of  separation  from  the  service:  Provided,  That  failure  to  make  such 
deposit  shall  not  deprive  the  employee  of  credit  for  any  past  service  rendered 
prior  to  the  date  this  Act  shall  become  operative,  and  to  which  he  or  she  would 
otherwise  be  entitled.     [41  Stat,  L.  618.] 

Sec.  11.  [Deductions  from  salaries  —  return  —  redeposit  —  payment — to 
whom  made.]  That  in  the  case  of  an  employee  in  the  classified  civil  service 
of  the  United  States  who  shall  be  transferred  to  an  unclassified  position,  and 
in  the  case  of  any  employee  to  whom  this  Act  applies  who  shall  become  abso- 
luteh'  separated  from  the  service  before  becoming  eligible  for  retirement  on  an 
annuity,  the  total  amount  of  deductions  of  salary,  pay,  or  compensation  with 
accrued  interest  computed  at  the  rate  of  4  per  centum  per  annum,  compounded 
on  June  30  of  each  fiscal  year,  shall,  upon  application,  be  returned  to  such 
employee :  Provided,  That  all  money  so  returned  to  an  employee  must  be  rede- 
posited  with  interest  before  such  employee  may  derive  any  benefit  under  the 
provisions  of  this  Act,  upon  reinstatement  or  retransf er  to  a  classified  position ; 
and  in  case  an  annuitant  shall  die  without  having  received  in  annuities  an 
amount  equal  to  the  total  amount  of  the  deductions  from  his  or  Her  salary, 
pay,  or  compensation,  together  with  interest  thereon  at  4  per  centum  per  annum 
compounded  as  herein  provided  up  to  the  time  of  his  or  her  death,  the  excess 
of  the  said  accumulated  deductions  over  the  said  annuity  payments  shall  be 
paid  in  one  sum  to  his  or  her  legal  representatives  upon  the  establishment  of 
a  valid  claim  therefor ;  and  in  case  an  employee  shall  die  without  having  reached 
the  retirement  age  or  without  having  established  a  valid  claim  for  annuity,  the 
total  amount  of  deductions  with  accrued  interest  as  herein  provided  shall  be 
paid  to  the  legal  representatives  of  such  employee:  Provided,  That  if  in  case 
of  death  the  amount  of  deductions  to  be  paid  under  the  provisions  of  this 
section  does  not  exceed  $300,  and  if  there  has  been  no  demand  upon  the  Com- 
missioner of  Pensions  by  a  duly  appointed  executor  or  administrator,  the  pay- 
ment may  be  made,  after  the  expiration  of  three  months  from  date  of  death,  to 
such  i>erson  or  persons  as  may  appear  in  the  judgment  of  the  Commissioner 
of  Pensions  to  be  legally  entitled  to  the  proceeds  of  the  estate,  and  such  pay- 
ment shall  be  a  bar  to  recovery  by  any  other  person.     [41  Stat,  L.  619,] 

Sec.  12.  [Payment  of  annuities  —  time  —  method.]  That  annuities  granted 
under  the  terms  of  this  Act  shall  be  due  and  payable  monthly  on  the  first  busi- 
ness day  of  the  month  following  the  month  or  other  period  for  which  the  annuity 
shall  have  accrued,  and  payment  of  all  annuities,  refunds,  and  allowances 
granted  hereunder  shall  be  made  by  checks  drawn  and  issued  by  the  disburs- 
ing clerk  for  the  payment  of  pensions  in  such  form  and  manner  and  with  such 
safeguards  as  shall  be  prescribed  by  the  Secretary  of  the  Interior  in  accordance 
with  the  laws,  rules,  and  regulations  governing  accounting  that  may  be  found 
applicable  to  such  payments.     [41  Stat,  L.  619.] 

Sec.  13.  [Beports  of  heads  of  executive  departments  —  records  of  Civil 
Service  Conmiission  —  annual  report  of  Commissioner  of  Pensions.]  That  it 
shall  be  the  duty  of  the  head  of  each  executive  department  and  the  head  of 
each  independent  establishment  of  the  Government  not  within  the  jurisdiction 
of  any  executive  department  to  report  to  the  Civil  Service  Commission  in  such 
manner  as  said  commission  may  prescribe,  the  name  and  grade  of  each  employee 
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to  whom  this  Act  applies  in  or  under  said  department  or  establisliment  who 
shall  be  at  any  time  in  a  nonpay  status,  showing  the  dates  such  employee  was 
in  a  nonpay  status,  and  the  amount  of  salary,  pay,  or  compensation  lost  by 
the  employee  by  reason  of  such  absence.  The  Civil  Service  Commission  shall 
keep  a  record  of  appointments,  transfers,  changes  in  grade,  separations  from 
the  service,  reinstatements,  loss  of  pay,  and  such  other  information  concerning 
individual  service  as  may  be  deemed  essential  to  a  proper  determination  of 
rights  under  this  Act,  and  shall  furnish  the  Commissioner  of  Pensions  such 
reports  therefrom  as  he  shall  from  time  to  time  request  as  necessary  to  the 
proper  adjustment  of  any  claim  hereunder,  and  shall  prepare  and  keep  all 
needful  tables  and  records  required  for  carrying  out  the  provisions  of  this  Act, 
including  data  showing  the  mortality  experience  of  the  employees  in  the  serv- 
ice and  the  percentage  of  withdrawal  from  such  service,  and  any  other  informa- 
tion that  may  serve  as  a  guide  for  future  valuations  and  adjustments  of  ths 
plan  for  the  retirement  of  employees  under  this  Act. 

The  Commissioner  of  Pensions  shall  make  a  detailed  comparative  report 
annually  showing  all  receipts  and  disbursements  on  account  of  refunds,  allow- 
ances, and  annuities,  together  with  the  total  number  of  persons  receiving 
annuities  and  the  amounts  paid  them.    [41  Stat.  L.  619,] 

Sec.  14.  [Annuities  —  assignment  —  attachment,  etc.]  That  none  of  the 
moneys  mentioned  in  this  Act  shall  be  assignable,  either  in  law  or  equity,  or 
be  subject  to  execution,  levy,  or  attachment,  garnishment,  or  other  legal  process. 
[41  Stat,  L.  620.] 

Sec.  15.  [Appropriation  for  expenses,  etc  —  annual  estimates.]  That  there 
is  hereby  authorized  to  be  appropriated,  from  any  moneys  in  the  Treasury  not 
otherwise  appropriated,  the  sum  of  $100,000  for  salaries  and  for  clerical  and 
other  services,  the  purchase  of  books,  office  equipment,  stationery,  and  other 
supplies,  and  all  other  expenses  necessary  in  carrying  out  the  provisions  of  this 
Act,  including  traveling  expenses  and  expenses  of  medical  and  other  examina- 
tions as  provided  in  section  5  hereof. 

The  Secretary  of  the  Interior  shall  submit  annually  to  the  Secretary  of  the 
Treasury  estimates  of  the  appropriations  necessary  to  continue  this  Act  in 
full  force  and  effect.     [41  Stat.  L.  620,] 

Sec.  16.  [Actuaries  —  selection  —  duties  —  compensation.]  That  the  Com- 
missioner of  Pensions,  with  the  approval  of  the  Secretary  of  the  Interior,  is 
hereby  authorized  and  directed  to  select  three  actuaries,  one  of  whom  shall  be 
the  Government  actuary,  to  be  known  as  the  Board  of  Actuaries,  whose  duty  it 
shall  be  to  annually  report  upon  the  actual  operations  of  this  Act,  with  author- 
ity to  recommend  to  the  Commissioner  of  Pensions  such  changes  as  in  its  judg- 
ment may  be  deemed  necessary  to  protect  the  public  interest  and  maintain  the 
system  upon  a  sound  financial  basis.  It  shall  be  the  duty  of  the  Commissioner 
of  Pensions  to  submit  with  his  annual  report  to  Congress  the  recommendations 
of  the  Board  of  Actuaries.  It  shall  be  the  duty  of  the  Board  of  Actuaries  to 
make  a  valuation  of  the  ** civil-service  retirement  and  disability  fund*'  at  the 
end  of  the  first  year  following  the  passage  of  this  Act  and  at  intervals  of  every 
five  years  thereafter,  or  oftener,  if  deemed  necessai'y  by  the  Commissioner  of 
Pensions.  The  compensation  of  the  members  of  the  Board  of  Actuaries,  exclu- 
sive of  the  Government  actuary,  shall  be  fixed  by  the  Commissiquer  of  Pensions 
with  the  approval  of  the  Secretary  of  the  Interior.     [41  Stat,  L.  620.\ 
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Sec.  17.  [Laws  repealed.]    That  all  laws  and  parts  of  laws  inconsistent  with 
this  Act  are  hereby  repealed.     [41  Stat.  L.  620.] 


[Sec.  1.]  *  *  *  [Oivil  Service  Coxnmission  —  detail  of  clerks  and 
employees.]  No  detail  of  clerks  or  other  employees  from  the  executive  depart- 
ments or  other  Government  establishments  in  the  District  of  Columbia,  to  the 
Civil  Service  Commission  or  its  field  force,  excepting  the  fourth  district,  for 
the  performance  of  duty  in  the  District  of  Columbia,  shall  be  made  for  or 
diuring  the  fiscal  year  1921.  The  Civil  Service  Commission  shall,  however,  have 
power  in  case  of  emergency  to  transfer  or  detail  any  of  its  employees  herein 
provided  for  to  or  from  its  office  force,  field  force,  or  rural  carrier  examining 
board.     [41  Stat.  L.  641.] 

This  and  the  following  paragraph  are  from  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  of  May  29,  1920,  ch.  214. 

*  *  *  [Civil  Service  Commission  —  rooms  and  accommodatioiiB  —  Act  of 
Jan.  16,  1883,  amended.]  The  duty  placed  upon  the  Secretary  of  the  Interior 
by  section  4  of  an  Act  entitled  **An  Act  to  regulate  and  improve  the  civil 
service  of  the  United  States,''  approved  January  16,  1883,  shall  be  performed 
on  and  after  July  1,  1920,  by  the  Civil  Service  Commission.     [41  Stat.  L.  642.] 

See  note  to  preceding  paragraph. 

For  section  4  amended  by  the  above  paragraph  see  2  Fed.  Stat.  Ann  (2d  ed.)  159. 


CLAIMS 

See  Indians 


CLAYTON  ACT 

See  Public  Lands;  Trade  Combinations  and  Trusts 


COAL 

See  Indians 
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COAST  AND  GEODETIC  SURVEY 

Act  of  May  29,  1920,  ch.  214  (Legislative,  Executive  and  Judicial  Appropria- 
tion Act),  26. 
Sec.  1.  Hydrographic  Office  —  Receipts  from  Sale  of  Maps,  Charts,  and 
Other  Publications,  26, 

Act  of  June  4, 1920,  eh.  228  (Naval  Appropriation  Act),  26. 

Sec.  1.  Superintendent  —  Appointment  —  Rank,  etc,  26. 

Act  of  June  5,  1920,  ch.  235  (Sundry  Civil  Appropriation  Act),  26. 

Sec.  1.  Instruments  —  Transfer  to  Educational  Institutions,  26. 

Act  of  June  6, 1920,  ch.  266,  27. 

Claims  for  Damages  —  Adjustment  by  Superintendent,  27. 

CROSS-REFERENCE 

See  also  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT 

[Sec.  1.]  *  *  *  [Hydrographic  Office  —  receipts  from  sale  of  maps,  charts, 
and  other  publications.]  All  sums  received  from  the  sale  of  maps,  charts,  and 
other  publications  issued  by  the  Hydrographic  Oflfiee  after  June  30,  1921,  shall 
be  covered  into  the  Treasury  of  the  United  States  as  miscellaneous  receipts.  [41 
Stat.  L.  665.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  29,  1920« 
ch.  214. 


[Sec.  1.]  •  •  •  [Superintendent  —  appointment  —  rank,  etc.]  That  the 
Superintendent  of  the  Coast  and  Geodetic  Survey  shall  have  the  relative  rank, 
pay,  and  allowances  of  a  captain  in  the  Navy,  and  that  hereafter  he  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
from  the  list  of  commissioned  officers  of  the  Coast  and  Geodetic  Survey  not  below 
the  rank  of  commander  for  a  term  of  four  years,  and  may  be  reappointed  for 
further  periods  of  four  years  each.     [41  Stat.  L.  825.] 

This  is  from  the  Naval  Appropriation  Act  of  June  4,  1920,  ch.  22S. 


[Sec.  1.]  *  *  *  [Instruments  —  transfer  to  educational  institutions.] 
The  Secretary  of  Commerce  is  authorized  to  transfer,  under  such  rules  and  regu- 
lations as  he  may  deem  advisable,  to  educational  institutions  and  to  museums, 
such  instruments  of  the  United  States  Coast  and  Geodetic  Survey  as,  in  his  judg- 
ment, are  of  historical  value  but  of  no  further  use  in  the  work  of  that  survey, 
except  such  historical  instruments  as  may  be  needed  by  the  Smithsonian  Institu- 
tion for  exhibit  at  the  National  Museum.     [41  Stat.  L.  930.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  5,  1920,  ch.  235. 
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An  Act  Authorizins:  the  SuperinteiLdeiit  of  the  Coast  and  Geodetic  Survey, 
Bnbject  to  the  approval  of  the  Secretary  of  Commerce,  to  consider,  ascer- 
tain, adjust,  and  determine  claims  for  damafifes  occasioned  by  acts  for 
which  said  survey  is  responsible  in  certam  cases. 

[Act  of  June  5, 1920,  ch.  256,  41  Stat  L.  1054.] 

[Claims  for  damages  —  adjustment  by  superintendent.]  That  the  Super- 
mtendent  of  the  Coast  and  Geodetic  Survey,  subject  to  the  approval  of  the 
Secretary  of  Commerce,  is  hereby  authorized  to  consider,  ascertain,  adjust,  and 
determine  all  claims  for  damages,  where  the  amount  of  the  claim  does  not 
exceed  $500.  hereafter  occasioned  by  acts  for  which  the  Coast  and  Geodetic 
Survey  shall  be  found  to  be  responsible,  and  report  the  amounts  so  ascertained 
and  determined  to  be  due  the  claimants  to  Congress  at  each  session  thereof 
through  the  Treasury  Department  for  payment  as  legal  claims  out  of  appro- 
priations that  may  be  made  by  Congress  therefor.     [41  Stat.  L.  1054.] 


COAST  GUARD 

Act  of  Feb.  27,  1920,  ch.  88,  27. 

Leave    of    Absence    to    Officers  —  Employment    tuith    Venezuelan 
Government,  27. 

Act  of  March  6,  1920,  ch.  94  (Deficiency  Appropriation  Act),  28. 

Sec.  1.  Rations — Commutation,  28, 

Act  of  Blay  6,  1920,  ch.  168,  28. 

Station  on  Coast  of  Lake  Superior,  Minn.,  28. 

Act  of  Hay  29,  1920,  ch.  214  (Legislative,  Executive  and  Judicial  Appropria- 
tion Act),  28. 

Sec.  1.  Detail  of  Enlisted  Personnel,  28. 

Services  of  Skilled  Draftsmen,  etc.,  28. 

Act  of  June  6,  1920,  ch.  236  (Sundry  Civil  Appropriation  Act),  28. 

Sec.  1.  Detail  of  Enlisted  Men,  28. 

Commissioned  Officers  —  Change  of  Titles,  29. 

LightJtouse      Service  —  Co-operation      in      Marking      Anchorage 

Grounds,  29. 
Administration  of  Oaths  —  Designation  of  Officers,  29. 
*'  Deck  Courts  " —  Organization  —  Procedure,  29. 

CROSS-REFERENCES 

See  also  NAVY;  WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT 

An  Act  Granting  leave  of  absence  to  officers  of  the  Coast  Ouard  and  for 

other  purposes. 

[Act  of  Feb.  27,  1920,  ch.  88,  41  Stat.  L.  452.] 

[Leave  of  absence  to  officers  —  employment  with  Venezuelan  Government.] 

That  the  President  of  the  United  States  be,  and  he  is  hereby,  authorized  to 
grant  leave  of  absence  without  pay  to  such  officer  or  officers  of  the  United  States 
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Coast  Guard  as  he  may  deem  advisable,  and  to  permit  him  or  them  to  accept 
employment  with  the  Venezuelan  Government  with  such  compensation  and 
emoluments  as  may  be  agreed  upon  between  the  Venezuelan  Government  and 
such  oiBcer  or  officers  thus  granted  leave  of  absence.    [41  Stat  L,  452,] 


[Sec.  1.1  •  •  •  [Rations  —  commutation.]  That  hereafter  when  rations 
for  the  Coast  Guard  are  commuted  they  shall  be  commuted  at  a  rate  not  to 
exceed  the  average  cost  of  the  ration  for  the  preceding  six  months,  as  deter- 
mined by  the  Secretary  of  the  Treasury.     [41  Stat.  L.  506.] 

This  ia  from  the  Deficiency  Appropriation  Act  of  March  6,  1020,  ch.  M. 


An  Act  To  authorize  the  establishment  of  a  Coast  Ouard  station  on  the  coast 

of  Lake  Superior,  in  Cook  County,  Minnesota. 

[Act  of  May  6,  1920,  ch.  168,  41  Stat.  L.  588.] 


[Station  on  coast  of  Lake  Superior,  Minn.]  That  the  Secretary  of  the 
Treasury  be,  and  he  is  hereby,  authorized  to  establish  a  Coast  Guard  station  on 
the  coast  of  Lake  Superior,  in  Cook  County,  Minnesota,  in  such  locality  as  the 
captain  commandant  of  the  Coast  Guard  may  recommend.    [41  Stat.  L.  588.] 


[Sec.  1.]  •  •  •  [Detail  of  enlisted  personnel.]  That  hereafter  enlisted 
personnel  of  the  Coast  Guard  shall  not  be  detailed  for  duty  in  the  office  of  the 
Coast  Guard  in  the  District  of  Columbia.     [41  Stat.  L.  650.] 

This  and  the  paragraph  that  follows  are  from  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  of  May  20,  1920,  ch.  214. 

[Services  of  skilled  draftsmen^  etc.]  The  services  of  skilled  draftsmen,  and 
such  other  technical  services  as  the  Secretary  of  the  Treasury  may  deem 
necessary,  may  be  employed  only  in  the  office  of  the  Coast  Guard  in  con- 
nection with  the  construction  and  repair  of  Coast  Guard  cutters,  to  be  paid  from 
the  appropriation  **  Repairs  to  Coast  Guard  cutters":  Provided,  That  tho 
expenditures  on  this  account  for  the  fiscal  year  1921  shall  not  exceed  $8,000. 
A  statement  of  the  persons  employed  hereunder,  their  duties,  and  the  compensa- 
tion paid  to  each  shall  be  made  to  Congress  each  year  in  the  annual  estimate 
[41  Stat.  L.  650,] 

See  note  to  preceding  paragraph. 


[Sec.  !.]•••  [Detail  of  enlisted  men.]  That  not  more  than  ten 
enlisted  men  at  one  time  may  be  detailed  to  duty  in  the  District  of  Columbia ; 
[41  Stat.  L.  879.] 

This  and  the  following  four  paragraphs  are  from  the  Sundry  CivU  Appropriation  Act 
of  June  6,  1020,  ch.  235. 
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[Oominissioned  offlcen  —  change  of  titles.]  Titles  of  commissioned  officers 
of  the  Coast  Qnard  are  hereby  changed  as  follows :  Senior  captain  to  com- 
mander, captain  to  lieutenant  commander,  first  lieutenant  to  lieutenant,  sec- 
ond lieutenant  to  lieutenant  junior  grade,  third  lieutenant  to  ensign,  captain 
of  engineers  to  lieutenant  commander  (engineering),  first  lieutenant  of  engineers 
to  lieutenant  (engineering),  second  lieutenant  of  engineers  to  lieutenant,  junior 
grade  (engineering),  and  third  lieutenant  of  engineers  to  ensign  (engineering) : 
Provided,  That  all  laws  applicable  to  the  titles  hereby  abolished  in  the  Coast 
Onard  shall  apply  to  the  titles  hereby  established.     [41  Stat.  L.  879,] 

See  note  to  preceding  paragraph. 

*  *  ♦   [Lighthouse  service  —  co-operation  in  marking  anchorage  grounds.] 

The  Lighthouse  Service  shall  cooperate  with  the  Coast  Guard  in  marking  anchor- 
age grounds  in  the  harbors  of  New  York  and  Hampton  Roads  by  furnishing  and 
maintaining  buoys  necessary  for  such  purposes.  Appropriations  for  the  Light- 
house Service  for  the  fiscal  year  1921  are  made  available  therefor.  [41  Stat.  L. 
880.] 

See  note  to  first  paragraph  of  section. 

[Administration  of  oaths  —  designation  of  officers.]  Such  commissioned 
and  warrant  officers  of  the  Coast  Guard  as  may  be  designated  by  the  command- 
ant of  the  Coast  Guard  are  hereby  authorized  to  administer  such  oaths  as  may 
be  necessary  in  connection  with  recruiting  and  for  the  proper  conduct  of  said 
service.     [41  Stat.  L.  880.] 

See  note  to  first  paragraph  of  section. 

["Deck  courts" — orgitnisation  —  procedure.]  ''Deck  courts,"  to  con- 
sist of  one  commissioned  officer  only,  may  be  ordered  by  or  under  the  direc- 
tion of  the  Secretary  of  the  Treasury  for  the  trial  of  enlisted  men  in  the  Coast 
Guard  for  minor  offenses  now  triable  by  Coast  Guard  courts;  and  said  courts 
shall  be  governed  in  their  organization  and  procedure  substantially  in  accord- 
ance with  naval  *'  deck  courts/'  and  shall  have  the  same  power  to  impose 
punishment.     [41  Stat.  L.  880.] 

See  note  to  first  paragraph  of  section. 


COMPTROLLER  OF  TREASURY 

See  Treasury  Department 
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Act  of  March  6,  1920,  ch.  94  (Deficiency  Appropriation  Act),  30. 

Sec.  1.  Enrolled  BUls  and  Resolutions  —  Printing,  30. 

Act  of  June  5,  1920,  ch.  253  (Deficiency  Appropriation  Act),  30. 
Sec,  1,  Supplies  for  Senate  and  Hotise  —  Purchase,  30. 
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CROSS-REFERENCES 

See  also  AGRICULTURE;  EXECUTIVE  DEPARTMENTS;  POSTAL 

SERVICE 

[Sec.  1.]  •  •  •  [Enrolled  bills  and  resolutions  —  printing.]  Hereaftei 
enrolled  bills  and  resolutions  of  either  House  of  Congress  shall  be  printed 
on  parchment  or  papor  of  suitable  quality  as  shall  be  determined  by  the  Joint 
Committee  on  Printinnr.     [41  Stat.  L,  520.] 

This  is  from  Deficiency  Appropriation  A,Qt  of  March  6,  1920,  eh.  94. 


[Sec.  1.]  •  •  •  [Supplies  for  Senate  and  House  —  purchase.]  Hereafter 
supplies  for  use  of  the  Senate  and  the  House  of  Representatives  may  be  purchased 
in  accordance  with  the  schedule  of  contract  articles  and  prices  of  the  General 
Supply  Committee  authorized  by  section  4  of  the  Act  approved  June  17,  1910, 
concerning  the  purchase  of  supplies  for  the  executive  departments  and  other 
Government  establishments  in  Washington:  Provided,  That  paper,  envelopes, 
and  blank-books  required  by  the  stationery  rooms  of  the  Senate  and  House  of 
Representatives  for  sale  to  Senators  and  Members  for  official  use  may  be  pur- 
chased from  the  Public  Printer  at  actual  cost  thereof  and  payment  therefor 
shall  be  made  before  delivery.     [41  Stat.  L,  1036.] 

This  is  from  the  Deficiency  Appropriation  Act  of  June  5,  1920,  ch.  253. 
V«;r  Act  of  June   17,   1910,  sec.  4,  mentioned  in  the  text,  see  8  Fed.     Stat.  Ann.    (2d 
ed.)  398. 


CONSERVATION 

See  Food  and  Fuel 


CONTRACTS 

See  Interstate  Commerce  ;  Public  Contracts  ;  War  Department  and  Military 

Establishment 


CORPORATIONS 

Act  of  Hay  8,  1920,  ch.  172  (Deficiency  Appropriation  Act),  30. 

War  Finance  Corporation  —  Taking  Over  Government  Bonds  in 
Hands  of  Railroad  Administration,  30. 

*  *  *  [War  Finance  Corporation  —  taking  over  Oovemment  bonds  in 
bands  of  Railroad  Administration.]  The  War  Finance  Corporation,  as  rapidly 
as  funds  become  available,  shall  take  over  from  the  United  States  Railroad 
Administration,  at  par  value  and  accrued  interest,  such  of  the  bonds  of  the 
United  States  of  the  various  Liberty  loan  issues  and  the  Victory  loan  issue  as 
are  held  by  the  said  administration  at  the  time  of  the  approval  of  this  Act  and 
which  it  does  not  desire  to  retain.     [41  Stat.  L.  589.] 

This  is  from  the  Deficiency  Appropriation  Act  of  May  B,  1920j  ch.  172. 
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COTTON 

See  Internal  Revenue 


COUNCIL  OF  NATIONAL  DEFENSE 

See  War  Department  and  Military  Estabushment 


COURTS 

See  Coast  Quard  ;  Indians  ;  Judicial  Officers  ;  Judiciary 


CUSTER  state  PARK  GAME  SANCTUARY 

See  Public  Parks 


CUSTOMS  DUTIES 

Act  of  Feb.  7, 1920,  ch.  61,  SI. 

Lading    or    Unlading    of    Vessels    at    Night  —  Compensation    of 
Inspectors,  etc, —  Oaths,  31. 

Act  of  March  24,  1920,  ch.  107,  32. 

Sec.  1.  Temporary    Laborers    in    Customs    Service  —  Fixing    Compensa- 
tion, 32. 
.    2.  Expiration  of  Act,  33. 

3.  Repeal  of  Inconsistent  Acts,  33. 

Aet  of  April  23,  1920,  ch.  158,  33. 

Sec.  1.  Printing  Paper  —  Rates  of  Duty  —  Sec.  600  of  Act  of  Sept.  8, 1916, 
Amended,  33. 
2.  Continuance  of  Act,  33. 

CROSS-REFERENCES 

See  also  IMPORTS  AND  EXPORTS;  SHIPPING  AND  NAVIGATION 

An  Act  To  amend  an  Act  entitled  ' '  An  Act  to  provide  for  the  lading  or 
unlading  of  vessels  at  night,  the  preliminary  entry  of  vessels,  and  for 
other  purposes,''  approved  February  13,  1911. 

[Act  of  Peh.  7,  1920,  ch.  61,  41  Stat.  L.  402.] 

[Lading  or  unlading  of  vessels  at  night  —  compensation  of  inspectorsi  etc. — 
oaths.]  That  section  5  of  an  Act  entitled  '*  An  Act  to  provide  for  the  lading 
or  nnlading  of  vessels  at  night,  the  preliminary  entry  of  vessels,  and  for  other 
pnrpcees,"  approved  February  13,  1911,  be,  and  is  hereby,  amended  to  read 
as  follows: 
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• 

"  Sec.  5.  That  the  Secretary  of  the  Treasury  shall  fix  a  reasonable  rate  of 
extra  compensation  for  overtime  services  of  inspectors,  storekeepers,  weighers, 
and  other  customs  officers  and  employees  who  may  be  required  to  remain  on  duty 
between  the  hours  of  five  o'clock  postmeridian  and  eight  o'clock  antemeridian, 
or  on  Sundays  or  holidays,  to  perform  services  in  connection  with  the  lading 
or  unlading  of  cargo,  or  the  lading  of  cargo  or  merchandise  for  transportation 
in  bond  or  for  exportation  in  bond  or  for  exportation  with  benefit  of  draw- 
back, or  in  connection  with  the  receiving  or  delivery  of  cargo  on  or  from 
the  wharf,  or  in  connection  with  the  unlading,  receiving,  or  examination 
of  passengers'  baggage,  such  rates  to  be  fixed  on  the  basis  of  one-half 
day's  additional  pay  for  each  two  hours  or  fraction  thereof  of  at  least 
one  hour  that  the  overtime  extends  beyond  five  o'clock  postmeridian  (but 
not  to  exceed  two  and  one-half  days'  pay  for  the  full  period  from 
five  o'clock  postmeridian  to  eight  o'clock  antemeridian),  and  two  additional 
days'  pay  for  Sunday  or  holiday  duty.  The  said  extra  compensation  shall  be 
paid  by  the  master,  owner,  agent,  or  consignee  of  such  vessel  or  other  conveyance 
whenever  such  sx>ecial  license  or  permit  for  immediate  lading  or  unlading  or 
for  lading  or  unlading  at  night  or  on  Sundays  or  holidays  shall  be  granted  to 
the  collector  of  customs,  who  shall  pay  the  same  to  the  several  customs  oflScers 
and  employees  entitled  thereto  according  to  the  rates  fixed  therefor  by  the 
Secretary  of  the  Treasury:  Provided,  That  such  extra  compensation  shall  be 
paid  if  such  officers  or  employees  have  been  ordered  to  report  for  duty  and 
have  so  reported,  whether  the  actual  lading,  unlading,  receiving,  delivery,  or 
examination  takes  place  or  not.  Customs  officers  acting  as  boarding  oflicers 
and  any  customs  officer  who  may  be  designated  for  that  purpose  by  the  collector 
of  customs  are  hereby  authorized  to  administer  the  oath  or  affirmation  herein 
provided  for,  and  such  boarding  officers  shall  be  allowed  extra  compensation 
for  services  in  boarding  vessels  at  night  or  on  Sundays  or  holidays  at  the  rates 
prescribed  by  the  Secretary  of  the  Treasury  as  herein  provided,  the  said  extra 
compensation  to  be  paid  by  \he  master,  owner,  agent,  or  consignee  of  such  vessel : 
Provided  further,  That  in  those  ports  where  customary  working  hours  are  other 
than  those  hereinabove  mentioned,  the  Collector  of  Customs  is  vested  with 
authority  to  regulate  the  hours  of  customs  employees  so  as  to  agree  with  pre- 
vailing working  hours  in  said  ports,  but  nothing  contained  in  this  proviso  shall 
be  construed  in  any  manner  to  affect  or  alter  the  length  of  a  working  day  for 
customs  employees  or  the  overtime  pay  herein  fixed."     [41  Stat.  L,  402.] 

For  Act  of  Feb.  13,  1911,  here  amended,  see  2  Fed.  Stat  Ann.   (2d  ed.)   1043. 


Am  Aot  To  authorize  tiie  Secretary  of  the  Treasury  to  fix  compensation  of 

certain  laborers  in  the  Customs  Service. 

[Act  of  March  24, 1920,  ch.  107,  41  Stat.  L.  536.] 

[Sec.  1.]  [Temporary  laborers  in  Customs  Service  —  fixing  compensation.] 

That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  to  fix  the 
compensation  of  temporary  laborers  in  the  Customs  Service  as  he  may  think 
advisable,  at  a  rate  not  exceeding  the  local  rates  prevailing  in  the  various  ports 
and  districts  for  the  same  classes  of  labor:  Provided,  That  it  shall  not  exceed 
in  any  event  80  cents  per  hour,  and  credit  for  amounts  paid  since  July  1,  1919, 
in  excess  of  the  rate  of  $2.50  per  day  shall  be  allowed  in  the -accounts  of  customs 
officers.    [41  Stat.  L.  536.] 
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Sec.  2.  [Expiration  of  Act.]  That  this  Act  shall  expire  December  31,  1920. 
[41  Stat.  L.  536.] 

Sec.  3.  [Bepeal  of  inconsistent  Acts.]  That  all  Acts  and  parts  ol  Acts 
inconsistent  herewith  are  hereby  suspended  while  this  Act  remains  in  force. 
[41  Stat  L,  536.] 


An  Act  To  amend  section  600  of  the  Act  approved  September  8,  1916|  entitled 
"An  Act  to  increase  the  revenue,  and  for  other  purposes." 

[Act  of  April  23, 1920,  cJi.  158,  41  Stat.  L.  573.] 

[Sbc.  1.]  [Printing  paper  —  rates  of  duty  —  sec.  600  of  Act  of  Sept.  8, 1916, 

amended.]  That  section  600  of  the  Act  approved  September  8,  1916,  entitled 
*'An  Act  to  increase  the  revenue,  and  for  other  purposes,"  be  amended  so  as  to 
read  as  follows : 

*'  Sbc.  600.  That  paragraph  322,  schedule  M,  and  paragraph  567  of  the  free 
list  of  the  Act  entitled  '  An  Act  to  reduce  tariff  duties  and  to  provide  revenue  for 
the  Government,  and  for  other  purposes,'  approved  October  3,  1913,  be  amended 
so  that  the  same  shall  read  as  follows : 

"  322.  Printing  paper  (other  than  paper  commercially  known  as  handmade 
or  machine  handmade,  japan  paper,  and  imitation  japan  paper  by  whatever 
name  known),  unsized,  sized,  or  glued,  suitable  for  the  printing  of  books  and 
newspapers,  but  not  for  covers  or  bindings,  not  specially  provided  for  in  this 
section,  valued  above  8  cents  per  pound,  12  per  centum  ad  valorem :  Provided, 
however.  That  if  any  country,  dependency.  Province,  or  other  subdivision  of 
government  shall  impose  any  export  duty,  export  license  fee,  or  other  charge 
of  any  kind  whatsoever  (whether  in  the  form  of  additional  charge  or  license 
fee  or  otherwise)  upon  printing  paper,  wood  pulp,  or  wood  for  use  in  the 
manufacture  of  wood  pulp,  there  shall  be  imposed  upon  printing  paper,  valued 
above  8  cents  per  pound,  when  imported  either  directly  or  indirectly  from  such 
country,  dependency.  Province,  or  other  subdivision  of  government,  an  additional 
duty  equal  to  the  amount  of  the  highest  export  duty  or  other  export  charge 
imposed  by  such  country,  dependency,  Province,  or  other  subdivision  of  gov- 
ernment, upon  either  printing  paper  or  upon  an  amount  of  wood  pulp  or  wood 
for  use  in  the  manufacture  of  wood  pulp  necessary  to  manufacture  such  printing 
paper. 

*'  567.  Printing  paper  (other  than  paper  commercially  known  as  handmade  or 
machine  handmade  paper,  japan  paper,  and  imitation  japan  paper  by  whatever 
name  known),  unsized,  sized,  or  glued,  suitable  for  printing  of  books  and  news- 
papers, but  not  for  covers  or  bindings,  not  especially  provided  for  in  this  sec- 
tion, valued  at  not  above  8  cents  per  pound,  decalcomania  paper  not  printed.'' 
[41  Stat.  L.  573.] 

For  sec.  600,  amended  by  the  text,  see  191S  Supp.  Fed.  Stat.  Ann.   (2d  ed.)    142. 

Sec.  2.  [Continuance  of  Act.]  That  this  Act  shall  expire  by  limitation  at 
the  end  of  two  years  from  the  date  of  its  passage,  and  section  600  of  the  Act 
approved  September  8,  1916,  entitled  **An  Act  to  increase  the  revenue,  and 
for  other  purposes,"  as  in  effect  prior  to  the  passage  of  this  Act,  shall  again 
become  operative  in  its  stead.    [41  Stat.  L.  573.] 

2 
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DEATH  BY  WRONGFUL  ACT 

See  Seamen;  Shipping  and  Navigation 


DENTAL  CORPS 

See  Navy 


DIPLOMATIC  AND  CONSULAR  OFFICERS 

Act  of  June  4, 1920,  ch.  223  (Diplomatic  and  Consular  Appropriation  Act),  34. 

Secretaries  in  Diplomatic  Service  —  Classification  —  Salaries,  34. 

Consuls,  etc. —  American  Citizens,  34, 

Consular  Inspectors  —  Expenses,  34, 

Clerks  at  Consulates  —  CivU  Service  Rules,  34. 

An  Act  Making  appropriations  for  the  Diplomatic  and  Consular  Service  for 

the  fiscal  year  ending  June  30, 1921. 

[Act  of  June  4,  1920,  ch.  223.  41  Stat.  L.  739,] 

•  •    •    [Secretariee  in  Diplomatic  Service  —  classification  —  si 

That  secretaries  in  the  Diplomatic  Service  shall  hereafter  be  graded  and 
classified  as  follows :  Secretaries  of  class  one,  $4,000  per  annum ;  secretaries  of 
class  two,  $3,625  per  annum;  secretaries  of  class  three,  $3,000  per  annum; 
secretaries  of  class  four,  $2,500  per  annum;  in  all,  $418,375.     [41  Stat,  L,  740.] 

•  •  •  [Consuls,  etc. — ^American  citizens.]  Every  consul  general,  consul, 
vice  c6nsul,  and,  wherever  practicable,  every  consular  agent  shall  be  an  American 
citizen.     [41  Stat  L.  748,] 

•  •  •  [Consular  inspectors  —  expenses.]  That  inspectors  shall  be  al- 
lowed actual  and  necessary  expenses  for  subsistence,  itemized,  not  exceeding 
an  average  of  $8  per  day.     [41  Stat.  L.  748.] 

•  •  •  [Clerks  at  consulates  —  civil  service  rules.]  Clerks,  whenever 
hereafter  appointed,  shall,  so  far  as  practicable,  be  appointed  under  civil-service 
rules  and  regulations.     [41  Stat.  L.  749.] 


DISTRICT  ATTORNEYS 

See  JuDicuL  Officers 
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DRAINAGE 

See  Public  Lands 


DUTIES 

See  Customs  Duties 


EDUCATION 

See  Coast  and  Geodetic  Survey  ;  Induns  ;  Navy  ;  Vocational  Behabilitation 


EMERGENCY  FLEET  CORPOl^ATION 

See  Labor  ;  Shippinq  and  Navigation 


employees 

See  Civil  Service  ;  Executive  Departments  ;  Labor  ;  Postal  Service  ;  Public 

Officers  and  Employees 


EXECUTIVE  DEPARTMENTS 

Act  of  May  21, 1920,  ch.  194  (Fortifications  Appropriation  Act),  36. 

Sec,  7.  Government  Bureaus  or  Departments  —  Interchange  of  Supplies 
and  Services  —  Requisitions  from  Funds,  36, 

Aet  of  May  29, 1920,  ch.  214  (Legislative,  Executive,  and  Judicial  Appropria- 
tion Act),  36. 

Sec,  1,  Detail  of  Employees  to  Office  of  President,  36. 
Typewriters  and  Computing  Machines,  36, 
4.  Typeumters,  36, 

Aet  of  June  5,  1920,  ch.  236  (Sundry  Civil  Appropriation  Act),  37. 

Sec,  4,  Departmental  Publications  —  Discontinuance,  37, 
7.  Disposal  of  Typewriters,  37, 

Aet  of  June  5,  1920,  ch.  263  (Deficiency  Appropriation  Act),  37. 

Annual  Reports  to  Congress  —  Data  of  Publications  Issued,  37. 
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CROSS-REFBRSNCES 

See  also  CIVIL  SERVICE;  INTERIOR  DEPARTMENT;  NAVY;  TREAS- 
URY DEPARTMENT;  WAR  DEPARTMENT  AND  MILITARY 
ESTABLISHMENT 

» 

Sec.  7.  [Oovemment  bureaus  or  departments  —  interchange  of  supplies 
and  services  —  requisitions  from  funds.]  That  whenever  any  Government 
bureau  or  department  procures,  by  purchase  or  manufacture,  stores  or  materials 
of  any  kind,  or  performs  any  service  for  another  bureau  or  department,  the 
funds  of  the  bureau  or  department  for  which  the  stores  or  materials  are  to  be 
procured  or  the  service  performed  may  be  placed  subject  to  the  requisitions  of 
the  bureau  or  department  making  the  procurement  or  performing  the  service  for 
direct  expenditure:  Provided,  That  funds  so  placed  with  the  procuring  bureau 
shall  remain  available  for  a  period  of  two  years  for  the  purposes  for  which  the 
allocation  was  made  unless  sooner  expended.     \41  Stat.  L.  613.] 

This  is  from  the  Fortifications  Appropriation  Act  of  May  21,  1920,  ch.  194. 


[Sec.  !.]•••  [Detail  of  employees  to  ofllce  of  President.]  That 
employees  of  the  executive*  departments  and  other  establishments  of  the  execu- 
tive branch  of  the  Government  may  be  detailed  from  time  to  time  to  the  oflSce 
of  the  President  of  the  United  States  for  such  temporary  assistance  as  may  be 
necessary.     [41  Stat.  L.  640.] 

This  and  the  following  paragraph  and  also  sec.  4  are  from  the  Legislative,  Executive, 
and  Judicial  Appropriation  Act  of  May  29,  1920,  ch.  214. 

•  *  *  [Typewriters  and  computing  machines.]  That  typewriters  and 
computing  machines  transferred  to  the  General  Supply  Committee  as  surplus 
may,  in  the  discretion  of  the  Secretary  of  the  Treasury,  be  issued  to  other  Gov- 
ernment departments  and  establishments  at  exchange  prices  quoted  in  the  cur 
rent  general  schedule  of  supplies  where  such  machines  have  become  unfit  for 
further  use.     [41  Stat.  L.  645.] 

See  note  to  preceding  paragraph. 

Sec.  4.  [Typewriters.]  That  no  part  of  any  money  appropriated  by  this  or 
any  other  Act  shall  be  used  during  the  fiscal  year  1921  for  the  purchase  of  any 
typewriting  machine  at  a  price  in  excess  of  the  lowest  price  paid  by  the  Gov- 
ernment of  the  United  States  for  the  same  make  and  substantially  the  same 
model  of  machine  during  the  fiscal  year  1919;  such  price  shall  include  the 
value  of  any  typewriting  machine  or  machines  given  in  exchange,  but  shall  not 
apply  to  special  prices  granted  on  typewriting  machines  used  in  schools  of  the 
District  of  Columbia  or  of  the  Indian  Service,  the  lowest  of  which  special  prices 
paid  for  typewriting  machines  shall  not  be  exceeded  in  future  purchases  for 
such  schools:  Provided,  That  in  construing  this  section  the  Commissioner  of 
Patents  shall  advise  the  Comptroller  of  the  Treasury  as  to  whether  the  changes 
in  any  typewriter  are  of  such  structural  character  as  to  constitute  a  new  machine 
not  within  the  limitations  of  this  section. 

All  purchases  of  typewriting  machines  during  the  fiscal  year  1921  by  the 
various  branches  of  the  Government  of  the  United  States  for  use  in  the  District 
of  Columbia  or  in  the  field,  except  as  hereinafter  provided,  shall  be  made  from  the 
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surplus  machines  in  the  stock  of  the  General  Supply  Committee.  The  War  De- 
partment shall  furnish  the  General  Supply  Committee,  immediately  upon  the 
approval  of  this  Act,  a  complete  inventory  of  the  various  makes,  models,  and 
classes  of  typewriters  in  its  possession,  the  condition  of  such  machines,  and 
the  point  of  storage,  and  shall  turn  over  to  the  General  Supply  Committee  such 
typewriting  machines  in  such  quantities  as  the  Secretary  of  the  Treasury  from 
time  to  time  may  call  for  by  specific  requisition  for  sale  to  the  various  services 
of  the  Government.  If  the  General  Supply  Committee  is  unable  to  furnish 
serviceable  machines  to  any  branch  of  the  Government,  it  shall  furnish  un- 
serviceable machines  at  current  exchange  prices  and  such  machines  shall  then 
be  applied  by  the  branch  of  the  Government  receiving  them  as  part  payment  for 
new  machines  from  commercial  sources  in  accordance  with  the  prices  fixed  in  the 
preceding  paragraph.  After  the  approval  of  this  Act  and  until  June  30,  1921, 
the  War  Department  shall  not  dispose  of  any  typewriting  machines  except  to  the 
General  Supply  Committee  as  authorized  herein :  Provided,  That  hereafter  no 
typewriter  that  has  been  used  less  than  three  years  shall  be  sold,  exchanged,  or 
given  as  part  payment  for  another  typewriter.     [41  Stat.  L.  688,] 

See  note  to  preceding  sec.  1. 


Sec.  4.  [Departmental  publications  —  discontinuance.]  Any  journal,  maga- 
zine, periodical,  or  similar  publication  which  is  now  being  issued  by  a  depart- 
ment or  establishment  of  the  Government  may,  in  the  discretion  of  the  head 
thereof,  be  continued,  within  the  limitation  of  available  appropriations  or 
other  Government  funds,  until  June  30,  1921,  when,  if  it  shall  not  have  been 
specifically  authorized  by  Congress  before  that  date,  such  journal,  magazine, 
periodical,  or  similar  publication  shall  be  discontinued.     [41  Stat.  L.  945.] 

This  and  sec  7  which  foUows  are  from  the  Sundry  Civil  Appropriation  Act  of  June 
5,  1920,  eh.  235. 

Sec.  7.  [Disposal  of  typewriters.]  Hereafter  no  department  or  other  Gov- 
ernment establishment  shall  dispose  of  any  typewriting  machines  by  sale,  ex- 
change, or  as  part  payment  for  another  typewriter,  that  has  been  used  less  than 
three  years.     [41  Stat.  L.  947.] 

See  note  to  preceding  section. 


•  •  •  [Annual  reports  to  Congress  —  data  of  publications  issued.]  Here- 
after the  head  of  each  department  and  independent  establishment  of  the  Gov- 
ernment shall  on  the  first  day  of  each  regular  session  submit  in  writing  a  report 
to  the  Congress  giving  the  aggregate  number  of  the  various  publications  it  has 
issued  during  the  preceding  fiscal  year  giving  same  in  detail,  and  shall  also 
report  the  cost  of  paper  used  for  such  publications,  cost  of  printing  and  the 
cost  of  prei>apation  of  each  publication,  and  the  number  of  each  which  has  been 
distributed.     [41  Stat.  L.  1037.] 

This  18  from  the  Deficiency  Appropriation  Act  of  June  6,  1920,  ch.  263. 
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EXPLOSIVES 

See  Mineral  Lands,  Mines  and  Mining  ;  Penal  Laws 


FARM  LOAN  ACT 

See  Agriculture 


FEDERAL  CONTROL  ACT 

See  Interstate  Commerce 


FEDERAL  POWER  COMMISSION 

See  Waters 


FEDERAL  RESERVE  BANKS 

See  National  Banks 


FISH  AND  GAME 

See  Public  Parks 


FLYING 

See  Navt;  Postal  Service;  War  Department  and  Military  Establishment 


FOOD  AND  FUEL 

Act  of  Dec.  31,  1919,  ch.  33,  38. 

United  States  Sugar  Equalization  Board  —  Continuance  —  Distribu- 
tion of  Sugar  —  Act  of  Aug,  10,  1917,  Amended,  38. 

kSL  Act  To  provide  for  the  national  welfare  by  continuing  the  United  States 
Sugar  Equalisation  Board  until  December  31,  1920,  and  for  other  purposes. 

[Act  of  Bee,  31,  1919,  ch,  33,  41  Stat,  L.  386,] 

[United  States  Sugar  Equalization  Board  —  continuance  —  distribution  of 
sugar  —  Act  of  Aug.  10,  1917,  amended.]  That  the  President  is  authorized  to 
continue  during  the  year  ending  December  31,  1920,  the  United  States  Sugar 
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Equalization  Board   (Incorporated),  a  corporation  organized  under  the  laws 
of  the  Stale  of  Delaware,  and  to  vote  or  use  the  stock  in  such  corporation  held 
by  him  for  the  benefit  of  the  United  States,  or  otherwise  exercise  his  control 
over  the  corporation  and  its  directors,  in  snch  a  manner  as  to  authorize  and 
require  them  to  adopt  and  carry  out  until  December  31,  1920,  plans  and  methods 
of  securing,  if  found  necessary  for  the  public  good,  an  adequate  supply  and  an 
equitable  distribution  of  sugar  at  a  fair  and  reasonable  price  to  the  people  of 
the  United  States.    Sections  5  and  10  of  the  Act  entitled  *  *  An  Act  to  further 
provide  for  the  national  security  and  defense  by  encouraging  the  production, 
conserving  the  supply,  and  controlling  the  distribution  of  food  products  and 
fneV  approved  August  10,  1917,  as  far  as  the  same  relates  to  raw  or  refined 
sugar,  syrups,  or  molasses,  are  hereby  continued  in  full  force  and  eflPect  until 
December  31,  1920,  notwithstanding  the  provisions  of  section  24  of  said  Act: 
Provided,  That  the  provisions  of  this  Act  shall  expire  as  to  the  domestic  product 
June  30,  1920:    And  provided  further,  That  the  zone  system  of  sale  and  dis- 
tribution of  sugars  heretofore  established  by  the  said  United  States  Sugar 
Equalization  Board  shall  be  abolished  and  shall  not  be  reestablished  or  main- 
tained, and  that  sugars  shall  be  permitted  to  be  sold  and  to  circulate  freely  in 
every  portion  of  the  United  States.     The  termination  of  this  Act  shall  not 
affect  any  act  done,  or  any  right  or  obligation  accruing  or  accrued,  or  any  suit 
or  proceeding  had  or  commenced  in  any  civil  case  before  the  said  termination 
pursuant  to  this  Act;  but  all  rights  and  liabilities  under  this  Act  arising  before 
its  termination  shall  continue  and  may  be  enforced  in  the  same  manner  as  if 
the  Act  had  not  terminated.    Any  offense  committed  and  all  penalties,  forfei- 
ture or  liabilities  incurred  prior  to  such  termination  may  be  prosecuted  or 
punished  in  the  same  manner  and  with  the  same  effect  as  if  this  Act  had  not 
been  terminated.    [41  Stat.  L.  386,] 

For  Act  of  Aug.  10,  1917,  mentioned  in  the  text,  see  1918  Supp.  Fed.  SUt.  Ann.  18L 


FOREIGN  RELATIONS 

See  Diplomatic  and  Consular  Officers 


FOREST  RESERVES 

See  Public  Parks  ;  Timber  Lands  and  Forest  Reserves 


FOURTEENTH  CENSUS 

See  Census 


GAS 

See  Public  Lands 
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GENERAL  GRANT  NATIONAL  PARK 

See  Public  Parks 


GEODETIC  SURVEY 

See  Coast  and  Geodetic  Survey 


GOVERNMENT  BUILDINGS 

See  Public  Property,  Buildings  and  Grounds 


HARBORS 

See  Ri\^Rs,  Harbors  and  Canals 


HAWAII 

See  Public  Parks 


HEALTH  AND  QUARANTINE 

Act  of  March  6,  1920,  ch.  94  (Deficiency  Appropriation  Act),  40. 

Sec.  1.  Public   Health   Service  —  Articles   Produced    by    Patients  —  Dis- 
posal, 40. 
Officers    of    Public    Health    Service  —  Quartermaster    Supplies  — 
Purchase  Price,  41. 

Act  of  June  5,  1920,  ch.  235  (Sundry  Civil  Appropriation  Act),  41. 

Sec.  1.  Officers  of  Public  Health  Service  —  Allotments  from  Pay,  41. 

CROSS-REFERENCES 

See  also  AGRICULTURE;  ANIMALS;  HOSPITALS  AND  ASYLUMS 

[Sec.  1.]    •    •    •    [Public  Health  Service  —  articles  produced  by  patients 

—  disposal.]  That  the  Secretary  of  the  Treasury  is  authorized  to  make  regula- 
tions governing  the  disposal  of  articles  produced  by  patients  in  the  course  of 
their  curative  treatment,  either  by  allowing  the  patient  to  retain  same  or  by 
selling  the  articles  and  depositing  the  money  received  to  the  credit  of  the  appro- 
priation from  which  the  materials  for  making  the  articles  were  purchased.  [41 
Stat,  L.  507.] 

This  and  the  following  paragraph  are  from  the  Deficiency  Appropriation  Act  of  March  6, 
1920,  ch.  94. 
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[Officers  of  Pablio  Health  Service  —  quartermaster  supplies  —  purchase 
price.]  Hereafter  officers  of  the  Public  Health  Service  may  purchase  quarter- 
master supplies  from  the  Army,  Navy,  and  Marine  Corps  at  the  same  price 
as  is  charged  officers  of  the  Army,  Navy,  and  Marine  Corps.    [41  Stat,  L.  507.] 

See  note  to  preceding  paragraph. 


[Sec.  1.]  *  *  •  [Officers  of  Public  Health  Service  —  allotments  from 
pay.]  Hereafter  the  Secretary  of  the  Treasury  is  authorized  to  permit  officers 
of  the  Public  Health  Service  to  make  allotments  from  their  pay  under  such 
regulations  as  he  may  prescribe.     [41  Stat.  L.  883.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  5,  1920,  ch.  235.  An  identical 
provision  appears  in  the  Sundry  Civil  Appropriation  Act  of  July  19,  1919,  ch.  24,  1919 
Supp.  Fed.  Stat.  Ann.  65,  and  in  Ihe  Sundry  Civil  Appropriation  Act  of  July  1,  1918, 
1»18  Supp.  Fed.  Stat.  Ann.  204. 


HOMESTEADS 

See  Alaska  ;  Induns  j  Public  Lands 


HOSPITALS  AND  ASYLUMS 

Act  of  Jan.  27,  1920,  ch.  56,  42. 

Aid  to  State  or  Territorial  Homes,  42. 

Act  of  Uarch  6,  1920,  ch.  94  (Deficiency  Appropriation  Act),  42. 

Sec,  1,  Saint  Elizabeths  Hospital  —  RecLdjustment  of  Salaries  —  Account- 
ing Officers  of  Treasury,  42. 
Articles  Produced  hy  Patients  —  Disposal,  43, 

Act  of  June  5,  1920,  ch.  235  (Sundry  Civil  Appropriation  Act),  43. 

Sec.  1.  Marine  Hospitals  —  Admission  of  Persons  for  Study,  43. 

National   Home   for   Disabled    Volunteer   Soldiers  —  Transfer   of 

Furniture  hy  Secretary  of  War,  43. 
Persons  Entitled  to  Admission  to  Home,  43, 
Rules  Governing  Assignment  of  Classes  Eligible  to  Admission  to 

Home,  44, 
Allotments    by    Bureau    of    War    Risk    Insurance    to    Home  — 

Expenditures,  44, 
State  and  Territorial  Homes  for  Disabled  Soldiers  and  Sailors  — 

Aid  —  Sums  Collected  from  Inmates  —  Deductions,  44, 

Act  of  June  5, 1920,  ch.  267,  44. 

Appropriations  for  Specific  Hospital  Projects  —  Act  of  March  3, 
1919,  Amended,  44, 
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CROSS-REFERENCE 

See  also  HEALTH  AND  QUARANTINE 

An  Act  To  amend  an  Act  entitled  ''An  Act  to  provide  aid  to  State  or  Terri- 
torial  homes  for  the  support  of  disabled  soldiers  and  sailors  of  the  United 
States, ' '  approved  August  27, 1888,  as  amended  March  2, 1889. 

[Act  of  Jan,  37,  1920,  ch.  56,  41  Stat  L.  399.] 

[Aid  to  State  or  Territorial  Homes.]  That  section  1  of  an  Act  entitled  ''An 
Act  to  provide  aid  to  State  or  Territorial  homes  for  the  support  of  disabled 
soldiers  and  sailors  of  the  United  States,"  approved  August  27,  1888,  as 
amended  March  2,  1889,  is  hereby  amended  to  read  as  follows : 

"  That  all  States  or  Territories  which  have  established,  or  which  shall  here- 
after establish,  State  homes  for  disabled  soldiers  and  sailors  of  the  United  States 
who  served  in  the  Civil  War  or  in  any  previous  or  subsequent  war  who  are  dis- 
abled by  age,  disease,  or  otherwise,  and  by  reason  of  such  disability  are  incapable 
of  earning  a  living,  provided  such  disability  was  not  incurred  in  service  against 
the  United  States,  shall  be  paid  for  every  such  disabled  soldier  or  sailor  who 
may  be  admitted  and  cared  for  in  such  home  at  the  rate  of  $120  per  annum. 

"  The  number  of  such  persons  for  whose  care  any  State  or  Territory  shall 
receive  the  said  payment  under  this  Act  shall  be  ascertained  by  the  Board  of 
Managers  of  the  National  Home  for  Disabled  Volunteer  Soldiers  under  such 
regulations  as  it  may  prescribe,  but  the  said  State  or  Territorial  homes  shall  be 
exclusively  under  the  control  of  the  respective  State  or  Territorial  authorities, 
and  the  board  of  managers  shall  not  have  nor  assume  any  management  or  con- 
trol of  said  State  or  Territorial  homes. 

"  The  board  of  managers  of  the  national  home  shall,  however,  have  power  to 
have  the  said  State  or  Territorial  homes  inspected  at  such  times  as  it  may  con- 
sider necessary,  and  shall  report  the  result  of  such  inspections  to  Congress  in  its 
annual  report :  Provided,  That  no  State  shall  be  paid  a  sum  exceeding  one-half 
the  cost  of  maintenance  of  each  soldier  or  sailor  by  such  State:  Provided 
further.  That  one-half  of  any  sum  or  sums  retained  by  State  homes  on  account  of 
pensions  received  from  inmates  shall  be  deducted  from  the  aid  herein  provided 
for.  That  no  money  shall  be  apportioned  to  any  State  or  Territorial  home  that 
maintains  a  bar  or  canteen  where  intoxicating  liquors  are  sold:  Provided 
further.  That  for  any  sum  or  sums  collected  in  any  manner  from  inmates  of 
such  State  or  Territorial  homes  to  be  used  for  the  support  of  said  homes  a  like 
amount  shall  be  deducted  from  the  aid  herein  provided  for,  but  this  proviso  shall 
not  apply  to  any  State  or  Territorial  home  into  which  the  wives  or  widows  of 
soldiers  are  admitted  and  maintained.'*     [41  Stat.  L.  399.] 

For  Act  of  Aug.  27,  1888,  amended  by  the  text,  see  3  Fed.  Stat.  Ann.  (2d  ed.)  596. 


[Sec.  1.]  •  •  •  [Saint  Elizabeths  Hospital  —  readjustment  of  salariee 
— accounting  officers  of  Treasury.]  Hereafter  the  accounting  officers  of  the 
Treasury  are  authorized  to  credit  the  accounts  of  the  special  disbursing  agent 
of  Saint  Elizabeths  Hospital  with  such  amounts  as  he  has  or  may  hereafter  pay 
in  carrying  out  the  provision  of  the  Sundry  Civil  Act  of  July  19,  1919,  relating 
to  the  readjustment  of  salaries  at  the  hospital,  and  the  schedule  of  salaries  and 
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« 

Allowances  for  maintenanee,  where  the  latter  is  not  provided  by  the  hospital, 
approved  by  the  Secretary  of  the  Interior  August  1  and  November  25,  1919, 
respectively,  or  as  may  be  modified  hereafter  by  him,  nothwitstanding  [sic] 
the  Act  of  April  6,  1914,  or  section  4839,  Revised  Statutes,  United  States,  as 
amended.    [41  Stat,  L.  513,] 

This  and  the  succeeding  paragraph  are  from  the  Deficiency  Appropriation  Act  of  March  6, 
1920,  ch.  94. 

The  Act  A  July  19,  1919,  mentioned  in  the  text,  provided:  "  That  the  Secretary  of  the 
Interior  is  authorized  to  adjust  the  compensation  of  officers  cuid  employees  at  Saint  Eliza- 
beths Hospital." 

For  R.  S.  sec.  v839,  mentioned  ii  the  text,  see  3  Fed.  ^at.  Ann.   (2d  ed.)  598. 

For  Act  of  A^nril  6,  1914,  mentioned  in  the  text,  see  8  Fed.  Stat.  Ann.  (2d  ed.)  958. 

[Articles  produced  by  patients  —  disposal.]  The  Secretary  of  the  Interior 
18  authorized  to  make  regulations  governing  the  disposal  of  articles  pro- 
duced by  patients  of  Saint  Elizabeths  Hospital  in  the  course  of  their  curative 
treatment,  either  by  allowing  the  patient  to  retain  same  or  by  selling  the  articles 
and  depositing  the  money  received  to  the  credit  of  the  appropriation  from  which 
the  materials  for  making  the  articles  were  purchased.    [41  Stat,  L.  513,] 

See  note  to  preceding  paragraph. 


[Ssc.  1.]    *     *    *    [marine  Hospitals  —  admission  of  persons  for  study.] 

That  there  may  be  admitted  into  said  hospitals  for  study  persons  with  infec- 
tious or  other  diseases  affecting  the  public  health,  and  not  to  exceed  ten  cases 
in  any  one  hospital  at  one  time.     [41  Stat.  L.  884,] 

This  and  the  ^ve  paragraphs  which  follow  are  from  the  Sundry  Civil  Appropriation  Act 
of  June  5,  1920,  ch.  235.  An  identical  provision  with  that  above  appears  in  the  Sunclry 
Civil  Appropriation  Act  of  March  3,  1916,  ch.  75,  3  Fed.  Stat.  Ann.  (2d  ed.)  571;  in  the 
Sundry  Civil  Appropriation  Act  of  July  1,  1916,  ch.  209,  1918  Supp.  Fed.  Stat.  Ann.  208, 
and  in  the  Sundry  Civil  Appropriation  Act  of  July  19,  1919,  ch.  24,  1919  Supp.  Fed.  Stat 
Aon.  71. 

*  •  •  [National  Home  for  Disabled  Volunteer  Soldiers  —  transfer  of 
furniture  by  Secretary  of  War.]  The  Secretary  of  War  is  hereby  authorized  and 
directed  to  transfer  without  charge  to  the  National  Home  for  Disabled  Volun- 
teer Soldiers  for  its  use  all  the  furniture  and  equipment  in  good  condition, 
inelnding  hospital  and  medical  supplies,  quartermaster,  motor  transport  and 
utilities,  ordnance  and  Signal  Corps  property,  at  Army  Oeneral  Hospital 
Numbered  Forty-three  at  Hampton,  Virginia,  which  is  not  required  by  the 
Amy.     [41  Stat,  L.  903,] 

See  note  to  first  paragraph  of  this  section. 

*  *  «  [Persons  entitled  to  admission  to  Home.]  The  following  i>ersons 
Aall  be  entitled  to  the  benefits  of  the  National  Home  for  Disabled  Volunteft* 
Soldiers,  and  may  be  admitted  thereto  upon  the  order  of  a  member  of  the  board 
of  managers,  namely:  Honorably  discharged  officers,  soldiers,  sailors,  and 
nuirines  who  served  in  the  regular,  volunteer,  or  other  forces  of  the  United 
States  in  any  war  in  which  the  country  has  been  engaged  in  campaigns  against 
liostile  Indians,  or  who  served  in  any  of  the  extraterritorial  possessions  of  the 
l^uited  States,  in  foreign  countries,  including  Mexican  border  service,  or  in  the 
Organized  Militia  or  National  Guard  when  called  into  the  Federal  service,  and 
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who  are  disabled  by  diseases  or  wounds  and  by  reason  of  such  disability  are 
either  temporarily  or  permanently  incapacitated  from  earning  a  living.  [41 
Stat.  L.  905.] 

See  note  to  first  paragraph  of  this  section. 

[Rules  governing  assignment  of  classes  eligible  to  admission  to  Home.] 

To  increase  the  comfort  of  the  memberS;  the  Board  of  Managers,  National 
Home  for  Disabled  Volunteer  Soldiers,  is  authorized  to  make  such  rules  gov- 
erning the  assignment  to  the  different  branches  of  the  various  classes  of  those 
eligible  to  admission  to  the  home  as  it  deems  advisable  and  best  for  the  public 
service.     [41  Stat.  L.  905.] 

See  note  to  first  paragraph  of  this  section. 

[Allotments  by  Bureau  of  War  Bisk  Insurance  to  Home  —  expendi- 
tures.] The  allotments  made  by  the  Bureau  of  War  Risk  Insurance  to  the 
Board  of  Managers  of  the  National  Home  for  Disabled  Volunteer  Soldiers  for 
the  care  of  beneficiaries  of  that  bureau  by  the  said  board  shall  also  be  available 
for  expenditure  by  the  board  on  that  account  at  such  of  the  homes  and  for  such 
of  the  objects  of  expenditure  at  such  homes  as  are  hereinbefore  enumerated, 
including  the  sums  allotted  for  alteration  and  improvement  of  existing  facili- 
ties so  as  to  provide  adequate  accommodations  for  the  beneficiaries  of  the 
Bureau  of  War  Risk  Insurance.     [41  Stat.  L.  906.] 

See  note  to  first  paragraph  of  this  section. 

[State  and  Territorial  homes  for  disabled  soldiers  and  sailors  —  aid  —  sums 
collected  from  inmates  —  deductions.]  State  and  Territorial  homes  for 
disabled  soldiers  and  sailors :  For  continuing  aid  to  State  or  Territorial  homes 
for  the  support  of  disabled  volunteer  soldiers,  in  conformity  with  the  Act 
approved  August  27,  1888,  as  amended,  including  all  classes  of  soldiers 
admissible  to  the  National  Home  for  Disabled  Volunteer  Soldiers,  $1,000,000: 
Provided,  That  for  any  sum  or  sums  collected  in  any  manner  from  inmates  of 
such  State  or  Territorial  homes  to  be  used  for  the  support  of  said  homes  a  like 
amount  shall  be  deducted  from  the  aid  herein  provided  for,  but  this  proviso 
shall  not  apply  to  any  State  or  Territorial  home  into  which  the  wives  or  widows 
of  soldiers  are  admitted  and  maintained.     [41  Stat.  L.  906,] 

See  note  to  first  paragraph  of  this  section. 


An  Act  To  amend  paragraph  (e)  of  section  7  of  the  Act  approved  March  3, 
1919,  entitled  "An  Act  to  authorize  the  Secretary  of  the  Treasury  to  pro- 
vide hospital  and  sanatorium  facilities  for  discharged  sick  and  disabled 
soldiers,  sailors,  and  marines/' 

[Act  of  June  5, 1920,  ch.  267,  41  Stat.  L.  1060.] 

[Appropriations  for  specific  hospital  projects  —  Act  of  March  S,  1919, 
amended.]  That  paragraph  (e)  of  section  7  of  the  Act  approved  March  3, 
1919,  entitled  ''An  Act  to  authorize  the  Secretary  of  the  Treasury  to  provide 
hospital  and  sanatorium  facilities  for  discharged  sick  and  disabled  soldiers, 
sailors,  and  marines,"  is  hereby  amended  to  read  as  follows: 


IMMIGRATION  45 

"(e)  The  sum  of  $550,000  is  hereby  authorized  for  the  purchase  of  the  land 
and  buildings  of  the  National  School  of  Domestic  Arts  and  Science,  located  ai 
2650  Wisconsin  Avenue,  in  the  District  of  Columbia,  now  under  lease  to  the 
United  States  Government  as  a  hospital,  and  for  the  construction  of  such  addi- 
tions and  improvements  thereto  as  may  be  necessary  to  suitably  adapt  them  to 
the  needs  and  purjwses  of  the  Public  Health  Service :  Providedy  That  the  pur- 
chase price  of  said  land  and  buildings  shall  not  exceed  $460,000:  Provided 
further,  That  in  addition  to  the  $550,000  hereby  authorized,  the  sum  of  $250,000 
from  the  amount  appropriated  by  section  5  of  the  Act  hereby  amended  and  of 
$6,000  and  of  $154,000  from  the  amounts  appropriated  by  section  6,  para- 
graphs 1  and  2,  resi)ectively,  of  said  Act,  are  hereby  made  available  for  the 
above  mentioned  purposes  and  shall  remain  available  until  expended."  [41 
Stat.  L.  1060.] 

For  par.  (e)  of  sec.  7,  here  amended,  see  1919  Supp.  Fed.  Stat.  Ann.  69. 


HOT  SPRINGS  RESERVATION 

See  Public  Parks 


HOUSING 

See  Labor 


HYDROGRAPHIC  OFFICE 

See  Coast  and  Geodetic  Survey;  Navy 


IMMIGRATION 

Act  of  may  10,  1920,  ch.  174,  46. 

Sec.  1.  Deportation  of  Undesirable  Aliens  —  Classes  Enumerated^  46. 

2.  Finality  of  Decision  of  Secretary  of  Labor,  47. 

3.  Deported  Aliens  —  Readmission  —  Denial,  47. 

Act  of  June  5,  1920,  ch.  235  (Sundry  Civil  Appropriation  Act),  47. 

Sec.  1.  Immigraiion  Officials  —  Inspection  of  Aliens  in  Foreign  Contiguous 
Territory  —  Reimbursement,  47. 
Commissioner  of  Immigration  at  New  Orleans  —  Compensation,  47. 

Ad  of  June  5, 1920,  ch.  243  (Amending  Act  of  Feb.  5, 1917),  48. 

Exclusion  of  Undesirable  Aliens  —  Alien  Unable  to  Read  —  Mar- 
riage to  Soldier  or  Sailor  in  World  War  —  Sec.  3  of  Act  of 
Feb.  5,  1917,  Amended,  48. 

Act  of  June  6,  1920,  ch.  251  (Amending  Act  of  Oct.  16, 1918),  48. 

Exclusion  and  Expulsion  of  Undesirable  Aliens  —  Members  jof 
Anarchistic  and  Similar  Classes  —  Sec.  1  of  Act  of  Oct.  16,  1918, 
Amended.  48. 


[ 
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An  Act  To  deport  certain  undesirable  aliens  and  to  deny  readmission  to 

those  deported. 

[Act  of  May  10,  1920,  cfc.  174,  41  Stat  L.  593.] 

[Sec.  1.]  [Deportation  of  undesirable  aliens  —  classes  enumerated.]  That 
aliens  of  the  following  classes,  in  addition  to  those  for  whose  expulsion  from 
the  United  States  provision  is  made  in  the  existing  law,  shall,  upon  the  war- 
rant of  the  Secretary  of  Labor,  be  taken  into  his  custody  and  deported  in  the 
manner  provided  in  sections  19  and  20  of  the  Act  of  February  5,  1917,  entitled 
' '  An  Act  to  regulate  the  imiAigration  of  aliens  to,  and  the  residence  of  aliens  in, 
the  United  States,"  if  the  Secretary  of  Labor,  after  hearing,  finds  that  such 
aliens  are  undesirable  residents  of  the  United  States,  to  wit : 

For  sees.  19  and  20,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  230,  232. 

(1)  All  aliens  who  are  now  interned  under  section  4067  of  the  Revised  Stat- 
utes of  the  United  States  and  the  proclamations  issued  by  the  President  in 
pursuance  of  said  section  under  date  of  April  6,  1917,  November  16,  1917, 
December  11,  1917,  and  April  19,  1918,  respectively. 

For  R.  S.  sec.  4067,  mentioned  in  the  text,  see  1  Fed.  Stat.  Ann.  (2d  ed.)   364. 

(2)  All  aliens  who  since  August  1,  1914,  have  been  or  may  hereafter  be  con- 
victed of  any  violation  or  conspiracy  to  violate  any  of  the  following  Acts  or 
parts  of  Acts,  the  judgment  on  such  conviction  having  become  final,  namely : 

(a)  An  Act  entitled  **An  Act  to  punish  acts  of  interference  with  the  foreign 
relations;  the  neutrality,  and  the  foreign  commerce  of  the  United  States,  to 
punish  espionage,  and  better  to  enforce  the  criminal  laws  of  the  United  States, 
and  for  other  purposes/'  approved  June  15,  1917,  or  the  amendment  thereof 
approved  May  16,  1918; 

For  Act  of  June  15,  1917,  and  amendment,  mentioned  in  the  text,  see  1918  Supp.  Fed. 
Stat.  Ann.  120. 

(b)  An  Act  entitled  **An  Act  to  prohibit  the  manufacture,  distribution,  stor- 
age, use,  and  possession  in  time  of  war  of  explosives,  providing  regulations  for 
the  safe  manufacture,  distribution,  storage,  use,  and  possession  of  the  same,  and 
for  other  purposes,"  approved  October  6,  1917; 

For  Act  of  Oct.  6,  1917,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  173. 

(c)  An  Act  entitled  **An  Act  to  prevent  in  time  of  war  departure  from  and 
entry  into  the  United  States  contrary  to  the  public  safety/'  approved  May  22, 
1918; 

For  Act  of  May  22,  1918,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  136. 

(d)  An  Act  entitled  **An  Act  to  punish  the  willful  injury  or  destruction  of 
war  material  or  of  war  premises  or  utilities  used  in  connection  with  war 
material,  and  for  other  purposes,"  approved  April  20,  1918; 

For  Act  of  April  20,  1918,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  134. 

(e)  An  Act  entitled  "An  Act  to  authorize  the  President  to  increase  tem- 
porarily the  Military  Establishment  of  the  United  States,''  approved  May  18, 
1917,  or  any  amendment  thereof  or  supplement  thereto; 

For  Act  of  May  18,  1917,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.   (2d  ed.)   1136. 
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(f)  An  Act  entitled  "An  Act  to  punish  persons  who  make  threats  against 
the  President  of  the  United  States,"  approved  February  14,  1917; 

For  Act  of  Feb.  14,  1017,  mentioned  in  the  text,  see  IdlS  Supp.  Fed.  Stat.  Ann.  6^7. 

(g)  An  Act  entitled  **An  Act  to  define,  regulate,  and  punish  trading  with  the 
enemy,  and  for  other  purposes,"  approved  October  6,  1917,  or  any  amendment 
thereof ; 

For  Act  of  Oct.  6,  1017,  mentioned  in  the  text,  see  1018  Supp.  Fed.  Stat.  Ann.  847. 

(h)  Section  6  of  the  Penal  Code  of  the  United  States. 

For  sec.  6,  mentioned  in  the  text,  see  7  Fed.  Stat.  Ann.  (2d  ed.)  423. 

(3)  All  aliens  who  have  been  or  may  hereafter  be  convicted  of  any  offense 
against  section  13  of  the  said  Penal  Code  committed  during  the  period  of 
August  1,  1914,  to  April  6,  1917,  or  of  a  conspiracy  occurring  within  said  period 
to  commit  an  offense  under  said  section  13,  or  of  any  offense  committed  during 
aaid  period  against  the  Act  entitled  '*An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,''  approved  July  2,  1890,  in  aid  of  a 
belligerent  in  the  European  war.     [41  Stat,  L,  593,] 

For  sec.  13,  mentioned  in  the  text,  see  7  Fed.  Stat.  Ann.   (2d  ed.)  460. 

For  Act  of  July  2,  1890,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   644. 

Sec.  2.  [Finality  of  decision  of  Secretary  cf  Labor.]  That  in  every  case  in 
which  any  such  alien  is  ordered  expelled  or  excluded  from  the  United  States 
under  the  provisions  of  this  Act  the  decision  of  the  Secretary  of  Labor  shall 
be  final,     [41  Stat.  L.  594.] 

Sec.  3.  [Deported  aliens — readmission — denial.]  That  in  addition  to  the 
aliens  who  are  by  law  now  excluded  from  admission  into  the  United,  States  all 
persons  who  shall  be  expelled  under  any  of  the  provisions  of  this  Act  shall  also 
be  excluded  from  readmission.    [41  Stat.  L.  594.] 


[Sec.  1.]  •  •  •  [Immigration  oflSdals  —  inspection  of  aliens  in  foreign 
eontignons  territory  —  reimbursement.]  Nothing  in  the  proviso  contained  in 
the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3,  1917, 
relative  to  augmenting  salaries  of  Government  officials  from  outside  sources  shall 
prevent  receiving  reimbursements  for  services  of  immigration  ofiScials  incident 
to  the  inspection  of  aliens  in  foreign  contiguous  territory,  and  such  reimburse- 
ment shall  be  credited  to  the  appropriation,  *'  Expenses  of  regulating 
immigration.*'     [41  Stat.  L,  936,] 

This  and  the  paragraph  which  follows  are  from  the  Sundry  Civil  Appropriation  Act  of 
Jime  5,  1920,  ch.  235. 
For  Act  of  March  3,  1917,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  720. 


[Commissioner  of  Immigration  at  New  Orleans  —  compensation.]  The  limi- 
tation specified  in  the  Act  approved  August  1,  1914  (Thirty-eighth  Statutes, 
page  666),  upon  the  compensation  of  the  Commissioner  of  Immigration  at  the 
port  of  New  Orleans,  Louisiana,  is  hereby  removed.     [41  Stat.  L.  936.] 


See  note  to  precedinff  paragraph. 
For  Act  of  Aug.  1,  1914,  mentiQ 


mentioned  in  text,  see  3  Fed.  Stat.  Ann.  (2d  ed.)  702L 
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An  Act  To  amend  section  3  of  an  Act  entitled  ''An  Act  to  regulate  the  immi- 
gration of  aliens  to,  and  the  residence  of  aliens  in,  the  United  States/' 
approved  February  5,  1917. 

[Act  of  June  5,  1920,  ch.  243,  41  Stat,  L.  981,] 

[Exclusion  of  undesirable  aliens  —  alien  unable  to  read — marriage  to 
soldier  or  sailor  in  World  War  —  sec.  3  of  Act  of  Feb.  5,  1917,  amended.] 

That  section  3  of  an  Act  entitled  '*An  Act  to  reflate  the  immigration  of  aliens 
to,  and  the  residence  of  aliens  in,  the  United  States, '^  approved  February  5, 
1917,  is  hereby  amended  by  adding  at  the  end  thereof  the  following : 

''  Provided  further.  That  an  alien  who  can  not  read  may,  if  otherwise  admis- 
sible, be  admitted  if,  within  five  years  after  this  Act  becomes  law,  a  citizen  of 
the  United  States  who  has  served  in  the  military  or  naval  forces  of  the  United 
States  during  the  war  with  the  Imi)erial  German  Government,  requests  that 
such  alien  be  admitted,  and  with  the  approval  of  the  Secretary  of  Labor,  marries 
such  alien  at  a  United  States  immigration  station.     [41  Stat.  L,  981,] 

For  sec.  3,  here  amended,  see  1018  Supp.  Fed.  Stat.  Ann.  214. 


An  Act  To  amend  the  Act  entitled  "An  Act  to  exclude  and  expel  from  the 
United  States  aliens  who  are  members  of  the  anarchistic  and  similar 
classes/'  approved  October  16,  1918. 

[Act  of  June  5,  1920,  ch.  251,  41  Stat.  L.  1008.] 

[Exclusion  and  expulsion  of  undesirable  aliens  —  members  of  anarchistic 
and  similar  classes  —  sec.  1  of  Act  of  Oct.  16,  1918,  amended.]  That  section  1 
of  the  Act  entitled  '  *  An  Act  to  exclude  and  expel  from  the  United  States  aliens 
who  are  members  of  the  anarchistic  and  similar  classes,''  approved  October  16, 
1918,  is  amended  to  read  as  follows: 

**  That  the  following  aliens  shall  be  excluded  from  admission  into  the  United 
States : 

(a)  Aliens  who  are  anarchists; 

(b)  Aliens  who  advise,  advocate,  or  teach,  or  who  are  members  of  or  affili- 
ated with  any  organization,  association,  society,  or  group,  that  advises,  advo- 
cates, or  teaches,  opposition  to  all  organized  government; 

**(c)  Aliens  who  believe  in,  advise,  advocate,  or  teach,  or  who  are  members 
of  or  affiliated  with  any  organization,  association,  society,  or  group,  that  believes 
in.  advises,  advocates,  or  teaches:  (1)  the  overthrow  by  force  or  violence  of 
the  Government  of  the  United  States  or  of  all  forms  of  law,  or  (2)  the  duty, 
necessity  or  propriety  of  the  unlawful  assaulting  or  killing  of  any  officer  or 
officers  (either  of  specific  individuals  or  of  officers  generally)  of  the  Govern- 
ment of  the  United  States  or  of  any  other  organized  government,  because  of 
his  or  their  official  character,  or  (3)  the  unlawful  damage,  injury  or  destruction 
of  property,  or  (4)  sabotage; 

**  (d)  Aliens  who  write,  publish,  or  cause  to  be  written  or  published,  or  who 
knowingly  circulate,  distribute,  print,  or  display,  or  knowingly  cause  to  be  cir- 
culated, distributed,  printed,  published,  or  displayed,  or  who  knowingly  have 
in  their  possession  for  the  purpose  of  circulation,  distribution,  publication,  or 
display,  any  written  or  printed  matter,  advising,  advocating,  or  teaching,  oppo- 
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sition  to  all  organized  goyemment,  or  advising,  advocating  or  teaching:  (1)  the 
OYcrthrow  by  force  or  violence  of  the  Government  of  the  United  States  or  of  all 
forms  of  law,  or  (2)  the  duty,  necessity  or  propriety  of  the  unlawful  assaulting 
or  killing  of  any  officer  or  officers  (either  of  specific  individuals  or  of  officers 
generally)  of  the  Government  of  the  United  States  or  of  any  other  organized 
government,  or  (3)  the  unlawful  damage,  injury  or  destruction  of  property,  or 
(4)  sabotage ; 

"  (e)  Aliens  who  are  members  of  or  affiliated  with  any  organization,  associa- 
tion, society,  or  group,  that  writes,  circulates,  distributes,  prints,  publishes,  or 
displays,  or  causes  to  be  written,  circulated,  distributed,  printed,  published, 
or  displayed,  or  that  has  in  its  possession  for  the  purpose  of  circulation,  distribu- 
tion, publication,  issue,  or  display,  any  written  or  printed  matter  of  the  char- 
acter described  in  subdivision  (d). 

"  For  the  purpose  of  this  section:  (1)  the  giving,  loaning,  or  promising  of 
money  or  any  thing  of  value  to  be  used  for  the  advising,  advocacy,  or  teaching 
of  any  doctrine  above  enumerated  shall  constitute  the  advising,  advocacy,  or 
teaching  of  such  doctrine;  and  (2)  the  giving,  loaning  or  promising  of  money 
or  any  thing  of  value  to  any  organization,  association,  society,  or  group,  of  the 
character  above  described  shall  constitute  affiliation  therewith;  but  nothing  in 
this  paragraph  shall  be  taken  as  an  exclusive  definition  of  advising,  advocacy, 
teaching,  or  affiliation."    [41  Stat.  L.  1005.] 

For  this  section  as  originally  enacted,  see  1019  Supp.  Fed.  Stat.  Ann.  71. 


IMPORTS  AND  EXPORTS 

Act  of  May  31,  1920,  ch.  217  (Agricultural  Appropriation  Act),  49. 

Tea  —  Restrictions  an  Importation  —  Secretary  of  Agriculture  — 
Importers'  Bond  —  Board  of  Tea  Appeals,  49. 

CROSS-REFERENCE 

See  also  SHIPPING  AND  NAVIGATION 

*  *  *  [Tea  —  restrictions  on  importation  —  Secretary  of  Agriculture  — 
importers'  bond  —  Board  of  Tea  Appeals.]  The  Secretary  of  Agriculture 
shall,  from  and  after  the  taking  effect  of  this  Act,  execute  and  perform  all  the 
powers  and  duties  conferred  on  the  Secretary  of  the  Treasury  by  the  Act 
approved  March  2,  1897  (Twenty-ninth  Statutes  at  Large,  page  604),  entitled 
"An  Act  to  prevent  the  importation  of  impure  and  unwholesome  tea/'  as 
amended  by  the  Act  approved  May  16,  1908  (Thirty-fifth  Statutes  at  Large, 
page  163),  entitled  *'An  Act  to  amend  an  Act  entitled  *An  Act  to  prevent  the 
importation  of  impure  and  unwholesome  tea, '  approved  March  2,  1897  '  * :  Pro- 
vided, That  the  bonds  given  to  the  United  States  as  security  in  pursuance  of 
>«tioii  1,  as  amended,  shall  be  subject  to  the  approval  only  of  the  collector  of 
customs  at  the  port  of  entry ;  that  in  place  of  the  Board  of  United  States  General 
Appraisers  provided  for  by  section  6  of  the  Act,  there  shall  be  designated  by 
the  Secretary  of  Agriculture  three  employees  of  the  Department  of  Agriculture 
to  serve  as  the  United  States  Board  of  Tea  Appeals  with  all  the  powers  and 
toics  conferred  by  the  Act  on  the  Board  of  United  States  General  Appraisers. 


1 


50  FED.  STAT.  ANN.  — 1920  SUPP. 

There  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  the  sum  of  $40,000  for  carrying  into  effect  the  provisions  of  the 
aforesaid  Act  until  the  end  of  the  fiscal  year  ending  June  30,  1921,  includinjr 
payment  of  compensation  and  expenses  of  the  members  of  the  board  appointed 
under  section  2  of  the  Act  and  all  other  necessary  officers  and  employees.  [41 
Stat.  L,  712.] 

Thig  is  from  the  Agricultural  Appropriation  Act  of  May  31,    1920,  ch.  217. 
For  Acts  of  March  2,  1897,  and  May  16,  1908,  affected  by  the  text,  gee  3  Fed.  Stat.  Ann. 
(2d  ed.)  716. 


INDIANS 

Act  of  Feb.  li  1920,  ch.  75,  51. 

Sec.  1.  Irrigation  of  Indian  Reservations  —  Reimhursement  of  Construction 

Charges  —  Disposition  of  Reimhursahle  Moneys,  51. 
Boarding    and    Day    Schools  —  Discontinuance  —  Disposition     of 

Moneys  Appropriated,  51. 
Schools  —  Attendance  —  Rule's  and  Regulations,  52. 
Employees  in  Indian  Service  —  Quarters  —  Heat  and  Light,  52. 
Coal  for  Indian  Service,  52. 
Heirs  to  Trust  or  Restricted  Indian  Property  —  Determination  — 

Fees,  52. 
Industry  Among  Indians  —  Encouragement  —  Appropriation,  52, 
Disbursing  Agents  of  Indian  Service  —  Substitutes  —  Bond,  53, 
Tribal  or  Allotted  Lands  —  Sales  and  Leases  —  Fees,  53. 
Abandoned  School  and  Agency  Plants  —  Sale,  53. 
18.  Five  Civilized  Tribes —  Undisputed  Claims  —  Settlement,  53. 

Choctaw  and  Chickasaw  Tribes  —  Per  Capita  Payments  by  Oovemr- 

ment,  54. 
Five  Civilized  Tribes  —  Tribal  Funds  —  Expenditures  —  Approprw- 

tion  by  Congress,  54. 

Act  of  May  26,  1920,  ch.  204,  55. 

Improvement   of   Unsold   Lots   of   Certain   Tribes  —  Payment   of 
Cost,  55. 

Act  of  June  3,  1920,  ch.  222,  55. 

Sec.  1.  Sioux  Tribe  —  Claims  —  Court  of  Claims  —  Appeal,  55. 

2.  Statute  of  Limitations  as  Bar  —  Presentation  of  Claims — Allega^ 

tions  of  Petition  —  Evidence,  56. 

3.  Attorney* s  Fees  —  Contracts  Therefor  —  Approval  —  Payment,  56. 

Act  of  June  4,  1920,  ch.  224,  57. 

Sec.  1.  Crow     Indian     Reservation  —  Allotments  —  Method  —  Patents  — 
Priority    of  Selection  —  Joinder  of  Wives  in  Applications,  57. 

2.  Conveyances  —  Grantees  —  Classification  of  Lands  for  Purpose  of 

Allotment,  57. 

3.  Preparation  of  Rolls  —  Final  Allotment  Rolls  —  Information  Con- 

tained Therein  —  Completion^  58. 

4.  Striking   Out    Fraudulent   Names  —  Cancellation    of   Fraudulent 

Allotments,  58. 
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fifec.  5.  JJ-nallotted  Land  Used  for  Certain  Purpuses  —  Patents  to  Religious 
Organizations  —  Reservation  for  Crow  Agency  and  Recreation 
Purposes,  58, 

6.  Minerals  —  Leases   for    Mining    Purposes  —  Allotment    of   Lands 

Valuable    Chiefly    for    Minerals  —  Minerals    as    Property    of 
Allottees,  59, 

7.  Appropriation  for  Surveys,  etc,  59. 

6.  Irrigation  —  Construction,  etc.  Charges  —  Conveyance  of  Irrigable 

Lands,  59. 
9.  Introduction  of  Intoxicating  Liquors  Prohibited,  60. 

10.  Lands    Valuable    for   Development    of    Water   Power  —  Reserva- 

tion, 61. 

11.  Consolidation  of  Trust  Funds  —  Use  —  Withdrawal  of  Live  Stock 

from  Tribal  Herd  —  Act  of  April  27,  1904,  in  Part  Repealed,  61. 

12.  Commission  of  Enrollment  —  Organization  —  Salaries,  62. 

13.  Homesteads  —  Allotments  of  Incompetents  —  Sale,  62. 

14.  Exchanges  of  Allotments,  62. 

15.  Sale  to  War  Veterans  —  Payment,  63. 

16.  School  Lands  —  Grant   to   Montana  —  Payment  —  School  Attend^ 

ance  by  Crow  Indian  Children,  63. 

17.  Town  Sites  —  Reservation  —  Park  of  Crow  Agency  Excepted,  63. 

18.  Appropriation  for  Expenses  of  Councils,  etc,  64. 

An  Act  Making  appropriations  for  the  current  and  contingent  expenses  of  the 
Bureau  of  Indian  AfTairs,  for  fulfilling  treaty  stipulations  with  various 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year  ending  June  SO, 
1921. 

[Act  of  Feb.  14,  1920,  ch.  75,  41  Stat.  L.  408.] 

[Sec.  1.]  *  *  *  [Irrigation  of  Indian  reservations  —  reimbursement  of 
construction  charges  —  disposition  of  reimbursable  moneys.]  The  Secretary 
of  the  Interior  is  hereby  authorized  and  directed  to  require,  the  owners  of 
irrigable  land  under  any  irrigation  system  heretofore  or  hereafter  constructed 
for  the  benefit  of  Indians  and  to  which  water  for  irrigation  purposes  can  be 
delivered  to  begin  partial  reimbursement  of  the  construction  charges,  where 
reimbursement  is  required  by  law,  at  such  times  and  in  such  amounts  as  he  may 
deem  best ;  all  payments  hereunder  to  be  credited  on  a  per  acre  basis  in  favor  of 
the  land  in  behalf  of  which  such  payments  shall  have  been  made  and  to  be 
deducted  from  the  total  per  acre  charge  assessable  against  said  land :  Provided, 
That  no  reimbursable  moneys  appropriated  in  this  Act  for  irrigation  works  shall 
be  used  for  any  purpose  other  than  operation  and  maintenance  unless  the 
Secretary  of  the  Interior  has  prescribed  rules  and  regulations  for  the  payment 
(rf  the  per  acre  charge  by  all  the  users  of  water  under  the  project,  to  apply  on 
the  reimbursement  of  the  total  amount  expended :  And  provided  further,  That 
the  said  Secretary  shall  submit  a  report  to  Congress  on  the  first  Monday  in 
December,  1921,  showing  the  irrigation  projects  or  units  thereof  where  repay- 
ment of  the  construction  charge  has  been  required.     [41  Stat.  L.  409.] 

•  •  •  [Boarding  and  day  schools  —  discontinuance  —  disposition  of 
moneys  appropriated.]  That  all  reservation  and  nonreservation  boarding 
aehooLSy  with  an  average  attendance  of  less  than  forty-five  and  eighty  pupils, 
lespectively,  shall  be  discontinued  on  or  before  the  beginning  of  the  fiscal  year 
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1921.  The  pupils  in  schools  so  discontinued  shall  be  transferred  first,  if  possible, 
to  Indian  day  schools  or  State  public  schools ;  second,  to  adjacent  reservation  or 
nonreservation  boarding  schools,  to  the  limit  of  the  capacity  of  said  schools: 
Provided  further,  That  all  day  schools  with  an  average  attendance  of  less  than 
eight  be,  and  are  hereby,  discontinued  on  or  before  the  beginning  of  the  fiscal 
year  1921 :  And  provided  further,  That  all  moneys  appropriated  for  any  school 
discontinued  pursuant  to  this  Act  or  for  other  cause,  shall  be  returned  imme- 
diately to  the  Treasury  of  the  United  States.     [41  Stat,  L.  410.] 

•  •  •  [Schools  —  attendance  —  rules  and  regulations.]  That  hereafter  the 
Secretary  of  the  Interior  is  authorized  to  make  and  enforce  such  rules  and  regu- 
lations as  may  be  necessary  to  secure  the  enrollment  and  regular  attendance  of 
eligible  Indian  children  who  are  wards  of  the  Government  in  schools  maintained 
for  their  benefit  by  the  United  States  or  in  public  schools.     [41  Stat.  L.  410.] 

•  •  •  [Employees  in  Indian  Service  —  quarters  —  heat  and  light.]  That 
the  Secretary  of  the  Interior  is  authorized  to  allow  employees  in  the  Indian 
Service,  who  are  furnished  quarters,  necessary  heat  and  light  for  such  quarters 
without  charge,  such  heat  and  light  to  be  paid  for  out  of  the  fund  chargeable 
with  the  cost  of  heating  and  lighting  other  buildings  at  the  same  place.  [41  Stat. 
L.  411.] 

•  •  •  [Coal  for  Indian  Service.]  That  the  cost,  of  inspection,  storage, 
transportation,  and  so  forth,  of  coal  for  the  Indian  Service  shall  be  paid  from 
the  support  fund  of  the  school  or  agency  for  which  the  coal  is  purchased.  [41 
Stat.  L.  412.] 


to  trust  or  restricted  Indian  property  —  determination  — 
fees.]  That  hereafter  upon  a  determination  of  the  heirs  to  any  trust  or 
restricted  Indian  property  of  the  value  of  $250  or  more,  or  to  any  allotment,  or, 
after  approval  by  the  Secretary  of  the  Interior  of  any  will  covering  such  trust 
or  restricted  property,  there  shall  be  paid  by  such  heirs,  or  by  the  beneficiaries 
under  such  will,  or  from  the  estate  of  the  decedent,  or  from  the  proceeds  of 
sale  of  the  allotment,  or  from  any  trust  funds  belonging  to  the  estate  of  the 
decedent,  the  sum  of  $15  where  the  appraised  value  of  the  estate  of  the  decedent 
does  not  exceed  the  sum  of  $1,000.  Where  the  appraised  value  of  the  estate  of 
decedent  is  more  than  $1,000  and  less  than  $3,000,  $20;  where  the  appraised 
value  of  the  estate  of  the  decedent  is  $3,000  but  not  more  than  $5,000,  the  sum 
of  $25,  and  where  the  appraised  value  of  the  estate  of  the  decedent  is  $5,000  or 
over,  the  sum  of  $50,  which  amount  shall  be  accounted  for  and  paid  in  the 
Treasury  of  the  United  States ;  and  a  report  shall  be  made  annually  to  Congress 
by  the  Secretary  of  the  Interior  on  or  before  the  first  Monday  in  December  of  all 
moneys  collected  and  deposited  as  herein  provided :  Provided  further ,  That  the 
provisions  of  this  paragraph  shall  not  apply  to  the  Osage  Indians  nor  to  the 
Five  Civilized  Tribes  of  Oklahoma.     [41  Stat.  L.  413.] 

•  •  •  [Industry  among  Indians  —  encouragement  —  appropriation.]  For 
the  purpose  of  encouraging  industry  and  self-support  among  the  Indians  and 
to  aid  them  in  the  culture  of  fruits,  grains,  and  other  crops,  $100,000,  or  so 
much  thereof  as  may  be  necessary,  which  sum  may  be  used  for  the  purchase  of 
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seed,  animals,  machinery,  tools,  implements,  and  other  equipment  necessary,  in 
the  discretion  of  the  Secretary  of  the  Interior,  to  enable  Indians  to  become  self- 
supporting  :  Provided,  That  said  sum  shall  be  expended  under  conditions  to  be 
prescribed  by  the  Secretary  of  the  Interior  for  its  repayment  to  the  United 
States  on  or  before  June  30,  1930 :  Provided  further,  That  not  to  exceed  $20,000 
of  the  amount  herein  appropriated  shall  be  expended  on  any  one  reservation  or 
for  the  benefit  of  any  one  tribe  of  Indians,  and  that  no  part  of  this  appropriation 
shall  be  used  for  the  purchase  of  tribal  herds.     [41  Stat.  L,  413,] 

*  *  *  [Disbursing  agents  of  Indian  service  —  substitutes  —  bond.]  That 
any  disbursing  agent  of  the  Indian  Service,  with  the  approval  of  the  Commis- 
sioner of  Indian  Affairs,  may  authorize  a  clerk  employed  in  his  office  to  act  in 
his  place  and  discharge  all  the  duties  devolved  upon  him  by  law  or  regulations 
during  such  time  as  he  may  be  unable  to  perform  the  duties  of  his  position 
because  of  absence,  physical  disability,  or  other  disqualifying  circumstances: 
Provided,  That  the  official  bond  given  by  the  disbursing  agent  to  the  United 
States  shall  be  held-  to  cover  and  apply  to  the  acts  of  the  employee  authorized 
to  act  in  his  place,  who  shall  give  bond  to  the  disbursing  agent  in  such  sums  as 
the  latter  may  require,  and  with  respect  to  any  and  all  acts  performed  by  him 
while  acting  for  his  principal,  shall  be  subject  to  all  the  liabilities  and  penalties 
prescribed  by  law  for  official  misconduct  of  disbursing  agents.    [41  Stat.  L,  414.] 

[Tribal  or  allotted  lands  —  sales  and  leases  —  fees.]  That  hereafter  in 
the  sale  of  all  Indian  allotments,  or  in  leases,  or  assignment  of  leases,  cover- 
ing tribal  or  allotted  lands  for  mineral,  farming,  grazing,  business  or  other 
purposes,  or  in  the  sale  of  timber  thereon,  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized  and  directed,  under  such  regulations  as  he  may  pre- 
scribe, to  charge  a  reasonable  fee  for  the  work  incident  to  the  sale,  leasing,  or 
assigning  of  such  lands,  or  in  the  sale  of  the  timber,  or  in  the  administration  of 
Indian  forests,  to  be  paid  by  vendees,  lessees,  or  assignees,  or  from  the  proceeds 
of  sales,  the  amounts  collected  to  be  covered  into  the  Treasury  as  miscellaneous 
receipts.     [41  Stat.  L.  415,] 

[Abandoned  school  and  agency  plants  —  sale.]  That  the  Secretary  of 
the  Interior  is  hereby  authorized  to  sell  and  convey  at  public  sale,  to  the 
highest  bidder,  under  such  regulations  and  under  such  terms  and  conditions  as 
he  may  prescribe,  at  not  less  than  the  appraised  value  thereof,  any  abandoned 
day  or  boarding  school  plant,  or  any  aoandoned  agency  buildings,  situated  on 
lands  belonging  to  any  Indian  tribe  and  not  longer  needed  for  Indian  or  adminis- 
trative purposes,  and  to  sell  therewith  not  to  exceed  one  hundred  and  sixty  acres 
of  land  on  which  such  plant  or  buildings  may  stand.  Title  to  all  lands  disposed 
of  under  the  provisions  of  this  Act  shall  pass  to  the  purchaser  by  deed  or  by 
patent  in  fee,  with  such  reservations  or  conditions  as  the  said  Secretary  may 
deem  just  and  proper,  no  purchaser  to  acquire  more  than  one  hundred  and  sixty 
acres  in  any  one  tract:  Provided,  That  the  proceeds  of  all  such  sales  shall  be 
deposited  in  the  Treasury  of  the  United  States  to  the  credit  of  the  Indians  to 
whom  said  lands  belong,  to  be  disposed  of  in  accordance  with  existing  law.  [41 
Stat,  L.  415.] 

Sec.  18.  *  *  *  [Five  Civilized  Tribes  —  undisputed  claims  —  settlement.] 
That  hereafter  no  undisputed  claims  to  be  paid  from  individual  moneys  of 
restricted  allottees,  or  their  heirs,  or  uncontested  agricultural  and  mineral  leases 
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(excluding  oil  and  gas  leases)  made  by  individual  restricted  Indian  allottees,  oi 
their  heirs,  shall  be  forwarded  to  the  Secretary  of  the  Interior  for  approval,  but 
all  such  undisputed  claims  or  uncontested  leases  (except  oil  and  gas  leases)  here- 
tofore required  to  be  approved  under  existing  law  by  the  Secretary  of  the  Interior 
shall  hereafter  be  paid,  approved,  rejected,  or  disapproved  by  the  Superin- 
tendent for  the  Five  Civilized  Tribes  of  Oklahoma:  Provided,  however,  That  any 
party  aggrieved  by  any  decision  or  order  of  the  Superintendent  for  the  Five 
Civilized  Tribes  of  Oklahoma  may  appeal  from  the  same  to  the  Secretary  of 
the  Interior  within  thirty  days  from  the  date  of  said  decision  or  order.  [41 
Stat,  L.  426.] 

[Choctaw  aad  Chickasaw  Tribes  —  per  capita  payments  by  government.] 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  pay  to  the 
enrolled  members  of  the  Choctaw  and  Chickasaw  Tribes  of  Indians  of  Oklahoma 
entitled  under  existing  law  to  share  in  the  funds  of  said  tribes,  or  to  their  lawful 
heirs,  out  of  any  moneys  belonging  to  said  tribes  in  the  United  States  Treasury, 
or  deposited  in  any  bank  or  held  by  any  official  under  the  jurisdiction  of  the 
Secretary  of  the  Interior,  not  to  exceed  $100  per  capita,  said  payment  to  be  made 
under  such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe : 
Provided,  That  in  cases  where  such  enrolled  members,  or  their  heirs,  are  Indians 
who  by  reason  of  their  degree  of  Indian  blood  belong  to  the  restricted  class,  the 
Secretary  of  the  Interior  may,  in  his  discretion  withhold  such  payments  and  use 
the  same  for  the  benefit  of  such  restricted  Indians :  Provided  further,  That  the 
money  paid  to  the  enrolled  members  or  their  heirs,  as  provided  herein,  shall  be 
exempt  from  any  lien  for  attorneys'  fees  or  other  debt  contracted  prior  to  the 
passage  of  this  Act:  Provided  further,  That  the  Secretary  of  the  Interior  is 
hereby  authorized  to  use  not  to  exceed  $8,000  out  of  the  Choctaw  and  Chickasaw 
tribal  funds  for  the  expenses  and  the  compensation  of  all  necessary  employees 
for  the  distribution  of  the  said  per  capita  payments:  Provided  further,  That 
until  further  provided  by  Congress,  the  Secretary  of  the  Interior,  under  rules 
and  regulations  to  be  prescribed  by  him,  is  authorized  to  make  per  capita  pay- 
ments of  not  to  exceed  $200  annually  hereafter  to  the  enrolled  members  of  the 
Choctaw  and  Chickasaw  Tribes  of  Indians  of  Oklahoma,  entitled  under  existing 
law  to  share  in  the  funds  of  said  tribes,  or  to  their  lawful  heirs,  of  all  the  avail- 
able money  held  by  the  Government  of  the  United  States  for  the  benefit  of  said 
tribes  in  excess  of  that  required  for  expenditures  authorized  by  annual  appro- 
priations made  therefrom  or  by  existing  law.     [41  Stat.  L.  426.] 

•  •  •  [Five  Civilized  Tribes  —  tribal  funds  —  expenditures  —  appropria- 
tion by  Congress.]  That  hereafter  no  money  shall  be  expended  from  tribal  funds 
belonging  to  the  Five  Civilized  Tribes  without  specific  appropriation  by  Congress, 
except  as  follows:  Equalization  of  allotments,  per  capita  and  other  payments 
authorized  by  law  to  individual  members  of  the  respective  tribes,  tribal  and 
other  Indian  schools  for  the  current  fiscal  year  under  existing  law,  salaries  and 
contingent  expenses  of  governors,  chiefs,  assistant  chiefs,  secretaries,  inter- 
preters, and  mining  trustees  of  the  tribes  for  the  current  fiscal  year  at  salaries 
at  the  rate  heretofore  paid,  and  one  attorney  each  for  the  Choctaw,  Chickasaw, 
and  Creek  Tribes  employed  under  contract  approved  by  the  President,  under 
existing  law.  for  the  current  fiscal  year :  Provided  further,  That  the  Secretary 
of  the  Interior  is  hereby  authorized  to  continue  during  the  ensuing  fiscal  year 
the  tribal  and  other  schools  among  the  Choctaw,  Chickasaw,  Creek,  and  Seminole 
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Tribes  from  the  tribal  funds  of  those  nations,  within  his  discretion  and  under 
such  rules  and  regulations  as  he  may  prescribe :  And  provided  further,  That  the 
Secretary  of  the  Interior  is  hereby  empowered,  during  the  fiscal  year  ending 
June  30,  1921,  to  expend  funds  of  the  Choctaw,  Chickasaw,  Creek,  and  Seminole 
Nations  available  for  school  purposes  under  existing  law  for  such  repairs, 
improvements,  or  new  buildings  as  he  may  deem  essential  for  the  proper  con- 
duct of  the  several  schools  of  said  tribes.     [41  Stat  L.  427.] 


An  Act  To  amend  aa  Act  entitled  ''An  Act  making  appropriations  for  the 
current  and  contingent  expenses  of  the  Bureau  of  Indian  Affairs,  for  ful- 
filling treaty  stipulations  with  various  Indian  tribes,  and  for  oUier  pur- 
poses, for  the  fiscal  year  ending  June  30,  1914,"  approved  June  30,  1913. 

[Act  of  May  26,  1920,  ch,  204,  41  Stat.  L,  625.] 

[Improvement  of  unsold  lots  of  certain  tribes  —  pajrment  of  cost.]  That 
the  Secretary  of  the  Interior  is  hereby  authorized  to  pay  out  of  any  funds  of  the 
Creek,  Cherokee,  Choctaw,  Chickasaw,  and  Seminole  Nations  on  deposit  in  the 
Treasury  of  the  United  States,  the  proportionate  cost  of  street  paving,  construc- 
tion of  sidewalks  and  sewers  abutting  on  unsold  lots  belonging  to  any  of  said 
tribes  and  as  may  be  properly  chargeable  against  said  town  lots,  said  payments 
to  be  made  upon  submission  of  proof  to  said  Secretary  of  the  Interior  showing 
the  entire  cost  of  the  said  street  paving,  sidewalk,  and  sewer  construction  and 
that  said  improvement  was  duly  authorized  and  undertaken  in  accordance  with 
law:  Provided,  That  the  Secretary  of  the  Interior  shall  be  satisfied  that  the 
charges  made  are  reasonable  and  that  the  lots  belonging  to  the  above-mentioned 
tribes  against  which  the  charges  were  made  have  been  enhanced  in  value  by  said 
improvements  to  not  less  than  the  amount  of  said  charges.     [41  Stat.  L.  625.] 


An  Act  Authorising  the  Sioux  Tribe  of  Indians  to  submit  claims  to  the  Court 

of  Claims. 

[Act  of  June  3,  1920,  ch.  222,  41  Stat.  L.  738.] 

[Sec.  1.]  [Sioux  tribe  —  claims  —  Court  of  Claims  —  appeal.]  That  all 
elaims  of  whatsoever  nature  which  the  Sioux  Tribe  of  Indians  may  have  against 
the  United  States,  which  have  not  heretofore  been  determined  by  the  Court  of 
Claims,  may  be  submitted  to  the  Court  of  Claims  with  the  right  of  appeal  to 
the  Supreme  Court  of  the  United  States  by  either  party,  for  determination  of 
the  amount,  if  any,  due  said  tribe  from  the  United  States  under  any  treaties, 
agreements,  or  laws  of  Congress,  or  for  the  misappropriation  of  any  of  the 
fonds  or  lands  of  said  tribe  or  band  or  bands  thereof,  or  for  the  failure  of  the 
United  States  to  pay  said  tribe  any  money  or  other  property  due ;  and  jurisdic- 
tion is  hereby  conferred  upon  the  Court  of  Claims,  with  the  right  of  either  party 
to  appeal  to  the  Supreme  Court  of  the  United  States,  to  hear  and  determine  all 
legal  and  equitable  claims,  if  any,  of  said  tribe  against  the  United  States,  and 
to  enter  judgment  thereon.    [41  Stat,  L.  738.] 
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Sec.  2.  [Statute  of  limitations  as  bar  —  presentation  of  claims  —  allega- 
tions of  petition  —  evidence.]  That  if  any  claim  or  claims  be  submitted  to  said 
courts  they  shall  settle  the  rights  therein,  both  legal  afld  equitable,  of  each  and 
all  the  parties  thereto,  notwithstanding  lapse  of  time  or  statutes  of  limitation, 
and  any  payment  which  may  have  been  made  upon  any  claim  so  submitted  shall 
not  be  pleaded  as  an  estoppel,  but  may  be  pleaded  as  an  offset  in  such  suits  or 
actions,  and  the  United  States  shall  be  allowed  credit  for  all  sums  heretofore 
paid  or  expended  for  the  benefit  of  said  tribe  or  any  band  thereof.  The  claim 
or  claims  of  the  tribe  or  band  or  bands  thereof  may  be  presented  separately  or 
jointly  by  petition,  subject,  however,  to  amendment,  suit  to  be  filed  within  five 
years  after  the  passage  of  this  Act;  and  such  action  shall  make  the  petitioner 
or  petitioners  party  plaintiff  or  plaintiffs  and  the  United  States  party  defendant, 
and  any  band  or  bands  of  said  tribe  or  any  other  tribe  or  band  of  Indians  the 
court  may  deem  necessary  to  a  final  determination  of  such  suit  or  suits  may  be 
joined  therein  as  the  court  may  order.  Such  petition,  which  shall  be  verified  by 
the  attorney  or  attorneys  employed  by  said  Sioux  Tribe  or  any  bands  thereof, 
shall  set  forth  all  the  facts  on  which  the  claims  for  recovery  are  based,  and  said 
petition  shall  be  signed  by  the  attorney  or  attorneys  employed,  and  no  other 
verification  shall  be  necessary.  Official  letters,  papers,  documents,  and  public 
records,  or  certified  copies  thereof,  may  be  used  in  evidence,  and  the  departments 
of  the  Government  shall  give  access  to  the  attorney  or  attorneys  of  said  tribe 
or  bands  thereof  to  such  treaties,  papers,  correspondence,  or  records  as  may  be 
needed  by  the  attorney  or  attorneys  for  said  tribe  or  bands  of  Indians.  [41 
Stat.  L.  738.] 

Sec.  3.  [Attorneys'  fees  —  contracts  therefor  —  approval  —  pajrment.]  That 

upon  the  final  determination  of  such  suit,  cause,  or  action  the  Court  of  Claims 
shall  decree  such  fees  as  it  shall  find  reasonable  to  be  paid  the  attorney  or 
attorneys  employed  therein  by  said  tribe  or  bands  of  Indians  under  contracts 
negotiated  and  approved  as  provided  by  existing  law,  and  in  no  case  shall  the 
fee  decreed  by  said  Court  of  Claims  be  in  excess  of  the  amounts  stipulated  in 
the  contracts  approved  by  the  Commissioner  of  Indian  Affairs  and  the  Secretary 
of  the  Interior,  and  no  attorney  shall  have  a  right  to  represent  the  said  tribes 
or  any  band  thereof  in  any  suit,  cause,  or  action  under  the  provisions  of  this 
Act  until  his  contract  shall  have  been  approved  as  herein  provided.  The  fees 
decreed  by  the  court  to  the  attorney  or  attorneys  of  record  shall  be  paid  out  of 
any  sum  or  sums  recovered  in  such  suits  or  actions,  and  no  part  of  such  fees 
shall  bo  taken  from  any  money  in  the  Treasury  of  the  United  States  belonging  to 
such  tribe  or  bands  of  Indians  in  whose  behalf  the  suit  is  brought  unless  specific- 
ally authorized  in  the  contract  approved  by  the  Commissioner  of  Indian  Affairs 
and  the  Secretary  of  the  Interior  as  herein  provided :  Provided,  That  in  no  case 
shall  the  fees  decreed  by  said  court  amount  to  more  than  10  per  centum  of  the 
amount  of  the  judgment  recovered  in  such  cause.    [41  Siat.  L.  739,] 
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An  Act  To  provide  for  the  aUotment  of  lands  of  the  Grow  Tribe,  for  the 

distribution  of  tribal  funds,  and  for  other. purposes* 

[Act  of  •June  4,  1920,  ch.  224,  41  Stat.  L.  75L] 

[Sec.  1.]  [Crow  Indian  Reservation  —  allotments  —  method  —  patents  — 
priori^  of  selection  —  joinder  of  wives  in  applications.]  That  the  Secretary 
of  the  Interior  be,  and  he  hereby  is,  authorized  and  directed  to  cause  to  be 
allotted  the  siirveyed  lands  and  such  unsurveyed  lands  as  the  commission  herein- 
after provided  for  may  find  to  be  suitable  for  allotment,  within  the  Crow  Indian 
Reservation  in  Montana  (not  including  the  Big  Horn  and  Pryor  Mountains,  the 
boundaries  whereof  to  be  determined  by  said  commission  with  the  approval  of 
the  Secretary  of  the  Interior)  and  not  herein  reserved  as  hereinafter  provided, 
among  the  members  of  the  Crow  Tribe,  as  follows  namely,  one  hundred  and 
sixty  acres  to  the  heirs  of  every  enrolled  member,  entitled  to  allotment,  who  died 
unallotted  after  December  31,  1905,  and  before  the  passage  of  this  Act;  next, 
one  hundred  and  sixty  acres  to  every  allotted  member  living  at  the  date  of  the 
passage  of  this  Act,  who  may  then  be  the  head  of  a  family  and  has  not  received 
allotment  as  such  head  of  a  family;  and  thereafter  to  prorate  the  remaining 
imallotted  allotable  lands  and  allot  them  so  that  every  enrolled  member  living  on 
the  date  of  the  passage  of  this  Act  and  entitled  to  allotment  shall  receive  in  the 
a^regate  an  equal  share  of  the  allotable. tribal  lands  for  his  total  allotment  of 
land  of  the  Crow  Tribe.  Allotments  made  hereunder  shall  vest  title  in  the 
allottee  subject  only  to  existing  tribal  leases,  which  leases  in  no  event  shall  be 
renewed  or  extended  by  the  Secretary  of  the  Interior  after  the  passage  of  this 
Act,  and  shall  as  hereinafter  provided  be  evidenced  by  patents  in  fee  to  compe- 
tent Indians,  except  as  to  homesteads  as  hereinafter  provided,  but  by  trust 
patent  to  minors  and  incompetent  Indians,  the  force  and  legal  eflfect  of  the 
trust  patents  to  be  as  is  prescribed  by  the  General  Allotment  Act  of  February  8, 
1887  (Twenty-fourth  Statutes,  page  388).  Priority  of  selection,  up  to  three 
hundred  and  twenty  acres,  is  hereby  given  to  the  members  of  the  tribe  who  have 
as  yet  received  no  allotment  on  the  Crow  Reservation,  and  thereafter  all  mem- 
bers enrolled  for  allotment  hereunder  shall  in  all  respects  be  entitled  to  equal 
rights  and  privileges,  as  far  as  possible,  in  regard  to  the  time,  manner,  and 
amount  of  their  respective  selections:  Provided,  That  Crow  Indians  who  are 
found  to  be  competent  may  elect,  in  writing,  to  have  their  allotments,  except  as 
herein  provided,  patented  to  them  in  fee.  Otherwise  trust  patents  shall  be 
issued  to  them.  No  patent  in  fee  shall  be  issued  for  homestead  lands  of  a  hus- 
band unless  the  v/ife  joins  in  the  application,  who  shall  be  examined  separately 
and  apart  from  her  husband  and  a  certificate  of  the  officer  taking  her 
acknowledgment  shall  fully  set  forth  compliance  with  this  requirement.  [41 
Siat.  L.  751.] 

Sec.  2.  [Conveyances  —  grantees  —  classification  of  lands  for  purpose  of 
allotment.]  No  conveyance  of  land  by  any  Crow  Indian  shall  be  authorized 
or  approved  by  the  Secretary  of  the  Interior  to  any  person,  company,  or  corpora- 
ticHi  who  owns  at  least  six  hundred  and  forty  acres  of  agricultural  or  one 
thousand  two  hundred  and  eighty  acres  of  grazing  land  within  the  present 
boundaries  of  the  Crow  Indian  Reservation,  nor  to  any  person  who,  with  the 
land  to  be  acquired  by  such  conveyance,  would  become  the  owner  of  more  than 
one  thousand  two  hundred  and  eighty  acres  of  agricultural  or  one  thousand 
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nine  htmdred  and  twenty  acres  of  grazing  land  within  said  reservation.  Anj 
conveyance  by  any  such  Indian  made  either  directly  or  indirectly  to  any  such 
person,  company,  or  corporation  of  any  land  within  gaid  reservation  as  the 
same  now  exists,  whether  held  by  trust  patent  or  by  patent  in  fee  shall  be  void 
and  the  grantee  accepting  the  same  shall  be  guilty  of  a  misdemeanor  and  be 
punished  by  a  fine  of  not  more  than  $5,000  or  imprisonment  not  more  than  six 
months  or  by  both  such  fine  and  imprisonment. 

The  classification  of  the  lands  of  such  reservation  for  the  purpose  of  allotment 
and  the  allotment  thereof  shall  be  made  as  provided  in  the  Act  of  Congress 
approved  June  25.  1910  (Thirty-sixth  Statutes  at  Large,  page  859)  which  classi- 
fication with  any  heretofore  made  by  authority  of  law  as  to  lands  heretofore 
allotted  shall  be  conclusive,  for  the  purposes  of  this  section,  as  to  the  character  of 
the  land  involved.    [41  Stat  L.  752,] 

Sec.  3.  [Preparation  of  rolls  —  final  allotment  rolls  —  information  con- 
tained therein  —  completion.]  That  the  Secretary  of  the  Interior  shall,  as 
speedily  as  possible,  after  the  passage  of  this  Act,  prepare  a  complete  roll  of  the 
members  of  the  Crow  Tribe  who  died  unallotted  after  December  31,  1905,  and 
before  the  passage  of  this  Act ;  also,  a  complete  roll  of  the  allotted  members  of 
the  Crow  Tribe  who  six  months  after  the  date  hereof  are  living  and  are  heads  of 
families  but  have  not  received  full  allotments  aS  such ;  also,  a  complete  roll  of  the 
unallotted  members  of  the  tribe  living  six  months  after  the  approval  of  this  Act 
who  are  entitled  to  allotments.  Such  rolls  when  completed  shall  be  deemed  the 
final  allotment  rolls  of  the  Crow  Tribe,  on  which  allotment  of  all  tribal  lands 
and  distribution  of  all  tribal  funds  existing  at  said  date  shall  be  made.  The  rolls 
shall  show  the  English,  as  well  as  the  Indian,  name  of  the  allottee ;  the  age,  if 
living ;  the  sex,  whether  declared  competent  or  incompetent ;  the  description  or 
descriptions  of  the  allotments ;  and  any  other  fact  deemed  by  the  Secretary  of 
the  Interior  necessary  or  proper.  Said  rolls  shall  be  completed  within  one  year 
after  the  approval  of  this  Act,  and  allotments  shall  be  completed  within  one 
year  and  six  months  from  the  date  of  the  approval  of  this  Act.  [41  Stat,  L. 
752.] 

Seo.  4.  [Striking  out  f randolent  names  —  cancellation  of  f randolent  allot- 
ments.] That  any  names  found  to  be  on  the  tribal  rolls  fraudulently,  may,  at 
any  time  within  one  year  from  the  passage  of  this  Act,  be  stricken  therefrom 
by  the  Commissioner  of  Indian  Affairs,  with  the  approval  of  the  Secretary  of 
the  Interior,  after  giving  all  parties  in  interest  a  full  opportunity  to  b^  heard 
in  regard  thereto ;  and  any  allotment  made  to  such  fraudulent  allottee  shall  be 
canceled  and  shall  then  be  subject  to  disposition  under  the  provision  of  this 
Act :  Provided,  That  nothing  herein  contained  shall  be  construed  to  deprive  aiiy 
such  persons  of  the  protection  in  the  premises  provided  under  existing  law.  [41 
Stat.  L.  752.] 

Sec.  5.  [Unallotted  land  used  for  certain  purposes  —  patents  to  religiooB 
organizations  — reservation  for  Crow  Agency  and  recreation  purposes.]  That 
such  of  the  unallotted  lands  as  are  now  used  for  agency,  school,  cemetery,  or 
religious  purposes  shall  remain  reserved  from  allotment  so  long  as  such  agency, 
school,  cemetery,  or  religious  institutions,  respectively,  are  maintained  for  the 
benefit  of  the  tribe:    Provided,  That  the  Secretary  of  the  Interior,  upon  the 
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request  of  the  tribal  council,  is  hereby  authorized  and  directed  to  cause  to  be 
issaed  a  patent  in  fee  to  the  duly  authorized  missionary  board  or  other  proper 
authority  of  any  religious  organization  heretofore  engaged  in  mission  or  school 
work  on  the  reservation  for  such  lands  thereon  as  have  been  heretofore  set  aside 
and  are  now  occupied  by  such  organizations  for  missionary  or  school  purposes : 
Provided  further,  That  not  more  than  six  hundred  and  forty  acres  may  be 
reserved  for  administrative  purposes  at  the  Crow  Agency,  and  six  tracts  of  not 
exceeding  eighty  acres  each,  in  different  districts  on  the  reservation,  may  be 
reserved  for  recreation  grounds  for  the  common  use  of  the  tribe,  or  purchased 
from  the  tribal  funds  if  no  tribal  lands  are  available,  and  all  such  lands  shall  be 
definitely  described  and  made  a  matter  of  record  by  the  Indian  Office.  [41  Stat. 
L.  753.] 

Sec.  6.  [Minerals  —  leases  for  mining  purposes  —  allotment  of  lands  vain- 
able  chiefly  for  minerals  —  minerals  as  property  of  allottees.]  That  any  and 
all  minerals,  including  oil  and  gas,  on  any  of  the  lands  to  be  .allotted  hereunder 
are  reserved  for  the  benefit  of  the  members  of  the  tribe  in  common  and  may  be 
leased  for  mining  purposes,  upon  the  request  of  the  tribal  council  under  such 
roles,  regulations,  and  conditions  as  the  Secretary  of  the  Interior  may  prescribe, 
but  no  lease  shall  be  made  for  a  longer  period  than  ten  years,  but  the  lessees 
shall  have  the  right  to  renewal  thereof  for  a  further  period  of  ten  years  upon 
such  terms  and  conditions  as  the  Secretary  of  the  Interior  may  prescribe: 
Provided,  liowever,  That  allotments  hereunder  may  be  made  of  lands  classified 
as  valuable  chiefly  for  coal  or  other  minerals  which  may  be  patented  as  herein 
provided  with  a  reservation,  set  forth  in  the  patent,  of  the  coal,  oil,  gas,  or  other 
mineral  deposits  for  the  benefit  of  the  Crow  Tribe :  And  provided  furtJier,  That 
at  the  expiration  of  fifty  years  from  the  date  of  approval  of  this  Act  unless 
otherwise  ordered  by  Congress  the  coal,  oil,  gas,  or  other  mineral  deposits  upon 
or  beneath  the  surface  of  said  allotted  lands  shall  become  the  property  of  the 
individual  allottee  or  his  heirs.     [41  Stai.  L.  753,] 

Sec.  7.  [Appropriation  for  surveys,  etc.]  That  there  is  hereby  appropriated 
the  sum  of  $50,000,  or  so  much  thereof  as  may  be  necessary,  from  any  funds  in 
the  Treasury  of  the  United  States  to  the  credit  of  the  Crow  Tribe  of  Indians 
not  otherwise  appropriated,  for  the  purpose  of  making  the  surveys  and  allot- 
ments and  for  other  expenses  provided  for  herein.     [41  Stat,  L.  753.] 

Sec-  8.  [Irri|fation  —  construction,  etc.,  charges  —  conveyance  of  irrigable 
lands.]  That  any  allotment,  or  part  of  allotment,  provided  for  under  this  Act, 
irrigable  from  any  irrigation  syistem  now  existing  or  hereafter  constructed  by 
the  Government  on  the  said  reservation,  shall  bear  its  pro  rata  share,  com- 
puted on  a  per  acre  basis,  of  the  cost  of  constructing  such  system:  Provided, 
That  no  additional  irrigation  system  shall  be  established  or  constructed  by  the 
Government  for  the  irrigation  of  Indian  lands  on  the  Crow  Reservation  until 
the  consent  of  the  tribal  council  thereto  has  been  duly  obtained.  All  charges 
against  allotments  authorized  by  this  section  shall  be  reimbursed  in  not  less  than 
twenty  annual  payments,  and  the  Secretary  of  the  Interior  may  fix  such  opera- 
tion and  maintenance  charges  against  such  allotments  as  may  be  reasonable  and 
just,  to  be  paid  as  provided  in  rules  and  regulations  to  be  prescribed  by  him. 
Unless  otherwise  paid,  these  latter  charges  may  be  paid  from  or  made  a  charge 
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upon  his  individual  share  of  the  tribal  fund,  when  said  fund  is  available  for 
distribution;  and  if  any  allottee  shall  receive  patent  in  fee  to  his  allotment 
before  the  amount  so  charged  against  his  land  has  been  paid,  such  unpaid 
amount  shall  become  and  be  a  lien  upon  his  allotment,  of  which  a  record  shall 
be  kept  in  the  office  of  the  superintendent  of  the  reservation  at  the  agency ; 
and  should  any  Indian  sell  any  part  of  his  allotment,  with  the  approval  of  the 
Secretary  of  the  Interior,  the  amount  of  such  unpaid  charges  against  the  land 
so  sold  shall  remain  a  first  lien  thereon,  and  may  be  enforced  by  the  Secretary 
of  the  Interior  by  foreclosure  as  a  mortgage.  All  expenditures  for  irrigation 
work  on  the  Crow  Reservation,  Montana,  heretofore  or  hereafter  made,  are 
hereby  declared  to  be  reimbursable  under  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  prescribe  and  shall  constitute  a  lien  against  the 
land  benefited,  regardless  of  ownership,  and  including  all  lands  which  have  here- 
tofore been  sold  or  patented.  All  patents  or  other  instruments  of  conveyance 
hereafter  issued  for  lands  under  any  irrigation  project  on  the  said  Crow  Indian 
Reservation,  whether  to  individual  Indians  or  to  purchasers  of  Indian  land, 
shall  recite  a  lien  for  repayment  of  the  irrigation  charges,  if  any,  remaining 
unpaid  at  the  time  of  issuance  af  such  patent  or  other  instrument  of  convey- 
ance, and  such  hen  may  be  enforced  or,  upon  payment  of  the  delinquent  charges, 
may  be  released  by  the  Secretary  of  the  Interior.  In  the  case  of  lands  under  any 
project  purchased  in  the  bona  fide  belief  on  the  part  of  the  purchaser  that  by  his 
purchase  he  acquired  a  right  to  have  water  from  the  system  for  the  irrigation 
of  the  land  purchased  by  him  in  the  same  manner  as  the  Indian  owner,  the 
Secretary  may,  after  notice  to  the  Indians  interested,  determine  the  value  of 
the  land  at  the  time  of  the  purchase  from  the  Indian,  and  give  to  the  purchaser 
or  his  assigns  credit  on  the  charge  for  construction  against  the  land  to  the 
amount  of  the  difference  between  the  price  paid  and  the  value  as  so  determined, 
and  shall  withhold  for  the  benefit  of  the  tribe  from  the  Indian  or  Indians  of 
whom  the  purchase  was  made,  an  equal  amount  from  any  funds  which  may  be 
due  or  distributable  to  then  [sic]  hereunder.  Delivery  of  water  to  such  land 
may  be  refused,  within  the  discretion  of  the  Secretary  of  the  Interior,  until  all 
dues  are  paid :  Provided,  That  no  right  to  water  or  to  the  use  of  any  irrigation 
ditch  or  other  structure  on  said  reservation  shall  vest  until  the  owner  of  the  land 
to  be  irrigated  shall  comply  with  such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  prescribe,  and  he  is  hereby  authorized  to  prescribe  such  rules 
and  regulations  as  may  be  deemed  reasonable  and  proper  for  making  effective  the 
foregoing  provisions :  Provided,  however.  That  in  no  case  shall  any  allottee  be 
required  to  pay  either  construction,  operation,  or  maintenance  charges  for  such 
irrigation  privileges,  or  any  of  them,  until  water  has  been  actually  delivered 
to  his  allotment:  Provided  further,  That  the  Secretary  of  the  Interior  shall 
cause  to  be  made  immediately,  if  not  already  made,  an  itemized  statement  show- 
ing in  detail  the  cost  of  the  construction  of  the  several  irrigation  systems  now 
existing  on  the  Crow  Indian  Reservation  separately,  the  same  to  be  placed  at 
the  Crow  Agency,  and  with  the  Government  farmein?  of  each  of  the  districts 
of  the  reservation,  for  the  information  of  the  Indians  affected  by  this  section. 
[41  Stat.  L.  753,] 

Sec.  9.  [Introduction  of  intoxicating  liquors  prohibited.]  That  lands 
within  said  reservation,  whether  allotted,  unallotted,  or  otherwise  disposed  of, 
shall  be  subject  to  all  laws  of  the  United  States  prohibiting  the  introduction  of 
intoxicating  liquors  into  the  Indian  country  until  otherwise  provided  bv 
Congress.     [41  Stat.  L.  754.] 
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Sec.  10.  [Lands  valuable  for  development  of  water  power  —  reservation.] 
That  any  unallotted  lands  on  the  Crow  Reservation  chiefly  valuable  for  the 
development  of  water  power  shall  be  reserved  from  allotment  or  other  disposi- 
tion hereunder,  for  the  benefit  of  the  Crow  Tribe  of  Indians.     [41  Stat,  L.  754,] 

Sec.  11.  [Consolidation  of  trust  funds  —  use  —  withdrawal  of  live  stock  from 
tribal  herd  —  Act  of  April  27,  1904,  in  part  repealed.]  That  so  much  of 
article  2  of  the  Act  of  April  27,  1904  entitled  *'An  Act  to  ratify  and  amend  an 
agreement  with  the  Indians  of  the  Crow  Reservation  in  Montana,  and  making 
appropriations  to  carry  the  same  into  effect  "  (Thirty-third  Statutes,  page  353), 
as  relates  to  the  disposition  of  the  trust  funds  of  the  tribe  at  the  expiration  of 
the  fifteen-year  period  named  in  the  Act,  to  the  purchase  of  cattle,  to  the  distri- 
bution of  cattle  among  the  Indians  of  the  reservation,  to  the  purchase  of  jack- 
asses, stallions,  and  ewes,  to  the  building  of  fences,  the  erection  of  schoolhouses 
and  hospitals,  the  purchase  of  additional  cattle  or  sheep,  the  construction  of 
ditches,  dams,  and  canals,  and  to  the  establishment  of  a  trust  fund  for  the  benefit 
of  the  Crow  Indians  thereunder,  be,  and  the  same  is  hereby,  repealed,  effective 
from  and  after  June  30,  1920 :  Provided,  That  all  unexpended  balances  of  trust 
funds  arising  under  said  agreement  shall  thereupon  be  consolidated  into  one 
fund  to  the  credit  of  the  tribe,  the  same  to  bear  interest  at  the  rate  of  4  per 
centum  per  annum:  Provided  further,  That  there  shall  be  reserved  and  set 
aside  from  such  consolidated  fund,  or  any  other  funds  to  the  credit  of  the  tribe, 
a  sufScient  sum  to  pay  the  administrative  expenses  of  the  agency  for  a  i)eriod  of 
five  years;  $100,000  for  the  support  of  the  agency  boarding  school;  $50,000  for 
the  support  of  the  agency  hospital,  and  not  to  exceed  $4,000  of  this  amount 
shall  be  expended  in  any  one  year  for  the  support  of  said  hospital ;  and  $50,000 
for  a  revolving  fund  to  be  used  for  the  purchase  of  seed,  animals,  machinery, 
tools,  implements,  and  other  equipment  for  sale  to  individual  members  of  the 
tribe,  under  conditions  to  be  prescribed  by  the  Secretary  of  the  Interior  for  its 
repayment  to  the  tribe  on  or  before  June  30,  1925 :  Provided  further,  That  the 
exi>enditure  of  the  sums  so  reserved  are  hereby  specifically  authorized,  except 
those  for  administrative  expenses  of  the  agency,  which  shall  be  subject  to 
annual  appropriations  by  Congress:  Provided  further,  That  after  said  sums 
have  been  reserved  and  set  aside,  together  with  a  sufficient  amount  to  pay  all 
other  expenses  authorized  by  this  Act,  the  balance  of  such  consolidated  fund, 
and  all  other  funds  to  the  credit  of  the  tribe  or  placed  to  its  credit  thereafter, 
shall  be  distributed  per  capita  to  the  Indians  entitled:  Provided  further,  That 
the  Secretary  of  the  Interior  is  hereby  authorized  to  permit  competent  Indians 
who  have  received  patents  in  fee  and  other  Indians  who  have  demonstrated  their 
ability  to  properly  care  for  live  stock  to  withdraw  their  pro  rata  share  of  cattle 
out  of  the  tribal  herd  within  one  year  after  the  approval  of  this  Act,  under  such 
mles  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe  and  on 
condition  that  said  Indians  shall  execute  a  stipulation  relinquishing  all  their 
right,  title,  and  interest  in  said  tribal  herd  thereafter :  Provided  further.  That 
any  Indian  who  has  received  his  share  of  live  stock  in  accordance  with  the  above 
provision  and  who  has  also  demonstrated  his  ability  to  properly  care  for  and 
handle  live  stock  may  also  be  permitted  to  withdraw  the  pro  rata  shares  of  his 
wife  and  minor  children  under  the  same  rules  and  regulations  as  applied  to  the 
live  stock  already  issued  to  him  and  on  condition  that  such  cattle  be  branded  with 
the  individual  brands  of  his  wife  and  minor  children,  which  shall  be  recorded  in 
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the  names  of  the  respective  members  of  his  family.  It  shall  be  the  duty  of  the 
superintendent  of  the  Crow  Reservation  to  observe  closely  the  manner  in  which 
such  stock  are  handled  and  cared  for,  and  in  case  of  failure  or  neglect  to  prop- 
erly care  for  the  same  the  Secretary  of  the  Interior  is  authorized  to  take  charge 
of  such  shares  and  sell  them  for  the  benefit  of  the  individual  owners,  to  whose 
credit  the  proceeds  of  the  sale  shall  be  placed,  or  return  them  to  the  tribal  herd 
or  handle  them  with  tribal  cattle  for  the  minor  or  incompetent  owners  and 
charge  a  fee  to  cover  the  cost  of  caring  for  such  live  stock.     [41  Stat.  L,  754.] 

Sec.  12.  [Commission  of  enrollment  —  organisation  —  salaries.]  That  upon 
the  approval  of  this  Act  the  Secretary  of  the  Interior  shall  forthwith  appoint  a 
commission  consisting  of  three  persons  to  complete  the  enrollment  of  the  mem- 
bers of  the  tribe  as  herein  provided  for,  and  to  divide  them  into  two  classes, 
competents  and  incompetents,  said  commission  to  be  constituted  as  follows :  Two 
of  said  commissioner^  shall  be  enrolled  members  of  the  Crow  Indian  Tribe  and 
shall  be  selected  by  a  majority  vote  of  three  delegates  from  each  of  the  districts 
on  the  Crow  Reservation ;  and  one  commissioner  shall  be  a  representative  of  the 
Department  of  the  Interior,  to  be  selected  by  the  Secretary  of  the  Interior.  Said 
commission  shall  be  governed  by  regulations  prescribed  by  the  Secretary  of  the 
Interior,  and  the  classification  of  the  members  of  the  tribe  hereunder  shall  be 
subject  to  his  approval.  That  within  thirty  days  after  their  appointment  said 
commissioners  shall  meet  at  some  point  within  the  Crow  Indian  Reservation 
and  organize  by  the  election  of  one  of  their  number  as  chairman.  That  said  com- 
missioners shall  then  proceed  personally  to  classify  the  members  as  above  indi- 
cated. They  shall  be  paid  a  salary  of  not  to  exceed  $10  per  day  each,  and 
necessary  expenses  while  actually  employed  in  the  work  of  making  this  classifi- 
cation, exclusive  of  subsistence,  to  be  approved  by  the  Secretary  of  the  Interior, 
such  classification  to  be  completed  within  six  months  from  the  date  of  organiz- 
ing the  commission.     [41  Stat.  L.  755.] 

Sec.  13.  [Homesteads  —  allotments  of  incompetents  —  sale.]  That  every 
member  of  the  Crow  Tribe  shall  designate  as  a  homestead  six  hundred  and  forty 
acres,  already  allotted  or  to  be  allotted  hereunder,  which  homestead  shall  remain 
inalienable  for  a  period  of  twenty-five  years  from  the  date  of  issuance  of  patent 
therefor,  or  until  the  death  of  the  allottee :  Provided,  That  the  trust  period  on 
such  homestead  allotments  of  incompetent  Indians  may  be  extended  in  accord- 
ance with  the  provisions  of  existing  law:  Provided  further,  That  any  Crow 
Indian  allottee  may  sell  not  to  exceed  three  hundred  and  twenty  acres  of  his 
homestead,  upon  his  application  in  writing  and  with  the  approval  of  the  Secre- 
tary of  the  Interior,  under  such  rules  and  regulations  as  he  may  prescribe : 
And  provided  further,  That  said  land  to  be  sold  by  said  Indian  allottee  shall  not 
exceed  more  than  one-half  of  his  irrigable  nor  more  than  one-half  of  his  agricul- 
tural land  and  shall  not  include  the  improvements  consisting  of  his  home.  [41 
Stat.  L.  756.] 

Sec.  14.  [Exchanges  of  allotments.]  That  exchanges  of  allotments  by  and 
among  the  members  of  the  tribe  may  be  made  under  the  supervision  of  the  Secre- 
tary of  the  Interior  with  a  view  to  enabling  allottees  to  group  their  allotted  lands 
on  the  Crow  Reservation,  but  always  with  due  regard  for  the  value  of  the  lands 
involved.    And  in  cases  where  patents  have  already  been  issued  for  such  allot- 
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ments  proper  conveyance  shall  be  made  back  to  the  United  States  by  the  allottee, 
whereupon  the  land  shall  become  subject  to  disposition  in  the  same  manner  aa 
other  lands  under  the  provisions  of  this  Act.    [41  Siat,  L.  756.] 

Sec.  15.  [Sale  to  war  veterans  —  payment.]  That  the  Secretary  of  the 
Interior  be,  and  he  is  hereby,  authorized  to  sell  allotted  and  inherited  Indian 
land  held  in  trust  by  the  United  States  on  the  Crow  Reservation,  Montana,  with 
the  consent  of  the  Indian  allottee  or  the  heirs,  respectively,  to  any  soldier,  sea- 
man, or  marine  who  served  under  the  President  of  the  United  States  for  ninety 
days  during  the  late  war  against  the  Imperial  German  Government,  or  in  any 
war  in  which  the  United  States  vyas  engaged  with  a  foreign  power,  or  in  the 
Civil  War,  who  will  actually  settle  on  said  land,  on  annual  payments  covering  a 
period  not  to  exceed  twenty  years,  as  may  be  agreed  upon  under  such  rules, 
regulations,  and  conditions  as  the  said  Secretary  of  the  Interior  may  prescribe 
and  in  accordance  with  the  provisions  of  this  Act.     [4i  Slot,  L.  7 56 J] 

Sec.  16.  [School  lands  —  grant  to  ]ll(ontana  —  pajrment  —  school  attendance 
by  Crow  Indian  children.]  That  there  is  hereby  granted  to  the  State  of  Mon- 
tana for  common-school  purposes  sections  sixteen  and  thirty-six,  within  the  terri- 
tory described  herein,  or  such  parts  of  said  sections  as  may  be  nonmineral  or  non- 
timbered,  and  for  which  the  said  State  has  not  heretofore  received  indemnity 
lands  under  existing  laws ;  and  in  case  either  of  said  sections  or  parts  thereof  is 
lost  to  the  State  by  reason  of  allotment  or  otherwise,  the  governor  of  said  State, 
with  the  approval  of  the  Secretary  of  the  Interior,  is  hereby  authorized  to  select 
other  unoccupied,  unreserved,  nonmineral,  nontimbered  lands  within  said  reser- 
vation, not  exceeding  two  sections  in  any  one  township.  The  United  States  shall 
pay  the  Indians  for  the  lands  so  granted  $5  per  acre,  and  sufficient  money  is 
hereby  appropriated  out  of  the  Treasury  of  the  United  States  not  otherwise 
appropriated  to  pay  for  said  school  lands  granted  to  the  said  State :  Providedy 
That  the  mineral  rights  in  said  school  lands  are  hereby  reserved  for  the  benefit 
of  the  Crow  Tribe  of  Indians  as  herein  authorized :  Provided  further,  That  the 
Crow  Indian  children  shall  be  permitted  to  attend  the  public  schools  of  said 
State  on  the  same  condition  as  the  children  of  white  citizens  of  said  State.  [41 
Stat.  L.  756,] 

S£c.  17.  [Town  sites  —  reservation  —  park  of  Crow  agency  excepted.] 
That  the  Secretary  of  the  Interior  (with  the  approval  of  the  Crow  Tribal  Coun- 
cil) is  authorized  to  set  aside  for  administrative  purposes  (at  the  Crow  Agency 
and  at  Pry  or  subagency)  such  tracts  for  town-site  purposes  as  in  his  opinion 
Hiay  be  required  for  the  public  interests,  not  to  exceed  eighty  acres  at  each  town 
site,  and  he  may  cause  the  same  to  be  surveyed  into  lots  and  blocks  and  disposed 
of  under  such  regulations  as  he  may  prescribe ;  and  he  is  authorized  also  to  set 
apart  and  reserve  for  school,  park,  and  other  public  purposes  not  more  than  ten 
aeres  in  said  town  sites ;  and  patents  shall  be  issued  for  the  lands  so  set  apart 
and  reserved  for  school,  park,  and  other  purposes  to  the  municipality  or  school 
district  legally  charged  with  the  care  and  custody  of  lands  donated  for  such 
purposes :  Provided,  Jiowever,  That  the  present  park  at  Crow  Agency  shall  not  be 
included  in  such  town  site  or  be  subject  to  such  disposition.  The  purchase  price 
of  all  town  lots  sold  in  town  sites  shall  be  paid  at  such  time  as  the  Secretary 
of  the  Interior  may  direct  and  placed  to  the  credit  of  the  Crow  Tribe  of  Indians, 
[41  Stat.  L.  757.] 
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Sec.  18.  [Appropriation  for  expenses  of  councils,  etc.]  That  the  sum  of 
$10,000,  or  80  much  thereof  as  may  be  necessary,  of  the  tribal  funds  of  the  Crow 
Indians  of  the  State  of  Montana,  is  hereby  appropriated  to  pay  the  expenses 
of  the  general  council,  or  councils,  or  business  committee,  in  looking  after  the 
affairs  of  said  tribe,  including  the  actual  and  necessary  expenses  and  the  per 
diems  paid  its  legislative  committee  when  visiting  Washington  on  tribal  busi- 
ness at  the  request  of  the  Commissioner  of  Indian  Affairs  or  a  committee  of 
Congress,  said  sum  and  the  actual  and  necessary  expenses  to  be  approved  by 
and  certified  by  the  Secretary  of  the  Interior,  and  when  so  approved  and  certi- 
fied to  be  paid :  Provided,  That  not  to  exceed  $2,500  shall  be  expended  in  any 
one  fiscal  year.    [41  Stat.  L.  757.] 
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Act  of  June  6,  1920,  ch.  235  (Sundry  Civil  Appropriation  Act),  64. 

Sec.  1.  Sand,  etc. —  Hauling  in  District  of  Columbia  —  Use  of  Government 
Trucks,  64. 
Fuel  —  Delivery    to    Branches    of    Federal    Government  —  Pay- 
ment, 64. 

[Sec.  1.]  *  *  *  [Sand,  etc. —  hauling  in  District  of  Columbia  —  use  of 
government  trucks.]  Hereafter  the  Secretary  of  the  Interior  may  have  sand, 
gravel,  stone,  and  other  material  hauled  for  the  municipal  government  of  the 
District  of  Columbia  and  for  branches  of  the  Federal  service  in  the  District 
of  Columbia,  whenever  it  may  be  practicable  and  economical  to  have  such  work 
performed  by  using  trucks  of  the  Government  fuel  yards  not  needed  at  the  time 
for  the  hauling  of  fuel.  Payment  for  such  work  shall  be  made  on  the  basis  of 
the  actual  cost  to  the  Government  fuel  yards;     [41  Stat.  L.  913.] 

This  and  the  paragraph  which  follows  are  from  the  Sundry  Civil  Appropriation  Act  of 
June  5,  1920,  ch.  235. 

[Fuel  —  delivery  to  branches  of  federal  government  —  payment.]  Here- 
after the  Secretary  of  the  Interior  is  authorized  to  deliver,  during  the  months 
of  April,  May,  and  June  of  each  year,  to  all  branches  of  the  Federal  serv- 
ice and  the  municipal  government  in  the  District  of  Columbia,  such  quan- 
tities of  fuel  for  their  use  during  the  following  fiscal  year  as  it  may  be  prac- 
ticable to  store  at  the  points  of  consumption,  payment  therefor  to  be  made  by 
thefie  branches  of  the  Federal  service  and  municipal  government  from  their 
applicable  appropriations  for  such  fiscal  year.     [41  Stat.  L.  913.] 

€ee  note  to  preceding  paragraph. 
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INTERNAL  REVENUE 

Act  of  May  31,  1920,  ch.  217  (Agricultural  Appropriation  Act),  65. 

Cotton  Futures  Act  Amended  —  Exemption  of  Contracts  from  Tax 
—  Information  Furnished  hy  Cotton  Dealers  —  Sees,  5  and  8 
Affected,  65. 

CKOSS-REFERENCE 

See  also  CUSTOMS  DUTIES 

•  •  •  [Cotton  Futures  Act  amended  —  exemption  of  contracts  from  tax 
— information  furnished  by  cotton  dealers  —  sees.  6  and  8  affected.]  That 
the  amendments  relating  to  cotton  provided  for  in  section  6  of  the  Act  known 
as  the  wheat  guarantee  Act,  approved  March  4,  1919,  are  hereby  recognized 
and  declared  to  be  permanent  legislation.     [41  Stat.  L.  725.] 

This  is  from  the  Agricultural  Appropriation  Act  of  May  31,  1920,  ch.  217. 

For  amendments  to  Cotton  Futures  Act,  made  permanent  legislation  by  the  text,  see 
1919  Supp.  Fed.  SUt.  Ann.  195. 

For  Cotton  Futures  Act,  sec  1918  Supp.  Fed.  Stat.  Ann.  359  et  seq. 

Another  provision  of  the  Agricultural  Appropriation  Act  relating  to  contracts  tenderable 
iioder  sec.  5  'was  repealed  by  Resolution  of  June  2,  1920.  The  resolution  read  as  follows: 
^That  the  provision  of  the  Act  entitled  'An  Act  making  appropriations  for  the  Department 
of  Agriculture  for  the  fiscal  year  ending  June  30,  1921/  approved  May  31,  1920,  which  reads 
as  follows:  'That  hereafter  each  lot  of  cotton  classified  as  tenderable  in  whole  or  in  part 
on  a  section  5  contract  of  said  Act  as  amended,  shall  give  to  the  buyer  the  right  to  demand 
that  one  half  of  the  contract  shall  be  delivered  in  the  official  cotton  standard  grades  of  the 
United  States  from  the  grades  of  middling  fair,  strict  good  middling,  good  middling,  strict 
middling,  and  middling,  and  that  the  seller  shall  have  the  option  of  delivering  the  other  half 
of  said  contract  from  any  of  the  official  cotton  standard  grades  as  established  in  said  Act,' 
be,  and  the  same  is  hereby,  repealed." 
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Act  of  Feb.  28,  1920,  ch.  91,  as  Amended  by  Act  of  June  6,  1920,  ch.  236 
("  Transportation  Act ''),  72. 

Title  I.    Definitions 
Sec.  1.  Name  of  Act,  72. 
2.  Terms  Defined,  72. 

Title  II.     Termination  of  Federal  Control 
Sec.  200.  (a)  Time  of  Termination,  73. 

(6)  Enumeration  of  Powers  WitJidrawn  from  President,  73. 
(c)  Effect  on  War  Powers  of  President,  73. 

government-owned  boats  on  inland  waterways 

201.  Operation  of  Transportation  Facilities  by  Secretary  of  War,  73. 

settlement  of  matters  arising  out  of  federal  control 

202.  Funds  Available,  74. 
3 
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COMPENSATION  OP  CARRIERS  WITH  WHICH  NO  CONTRACT  MADB 

Sec.  203.  (a)  Measure  of  Compensation,  75, 

(b)  Effect  of  Acceptance  of  Benefit Sy  75, 

REIMBURSEMENT   OP   DEFICITS   DURING   PEDERAL    CONTROL 

204.  Manner  of  Arriving  at  Deficits — ^^  Test  Period  " — Certification 

to  Secretary  of  Treasury  of  Amounts  Payable  to  Carrier,  76. 

INSPECTION  OP  carriers'  RECORDS 

205.  Carriers'  Property  and  Records  as  Subject  to  Inspection  by 

President  —  Duty  of  Carriers  to  Furnish  Information,  77. 

CAUSES  OP  ACTION  ARISING  OUT  OP  PEDERAL  CONTROL 

206.  (a)  Actions  against  Agent  of  President  —  Period  of  Limitation 

—  Courts  Having  Jurisdiction,  77, 

(b)  Process  —  Statement  FUed  by  Agent  of  President  unth  Clerk 

of  District  Court,  78. 

(c)  Complaints   Affecting   Rates,    etc. —  Filing   tuith   Interstate 

Commerce  Commission,  78. 

(d)  Abatement  of  Pending  Actions,  etc. —  Substitution  of  Agent 

of  President,  78. 

(e)  Judgments,  etc.,  against  Agent  of  President  —  Payment,  78. 
(/)  Computing   Period   of  Limitation   of  Actions  —  Period   of 

Federal  Control,  79. 
{g)  Levy  of  Execution  or  Process  on  Property  of  Carrier,  79. 

REPUNDING    OP    CARRIERS'    INDEBTEDNESS    TO    UNITED    STATES 

207.  (a)  Ascertainment  of  Carriers*  Indebtedness  to  United  States  — 

Set-off,  79. 

(b)  Funding  of  Indebtedness,  79. 

(c)  Indebtedness  Incurred  for  Equipment  —  Effect  of  Fund- 

ing,  80. 
{d)  Short  Term  Notes  Evidencing  Indebtedness,  80. 
(e)  Payment  of  Securities  —  Extension  of  Time  —  Exchange,  80. 
(/)  Evidences   of  Indebtedness  Secured   by  Equipment   Trust 

Agreements,  80. 
(g)  Authorization  or  Approval  of  Evidences  of  Idebtedness,  80. 

EXISTINQ  RATES  TO  CONTINUE  IN  EPPECT 

208.  (a)  Rates,  etc. —  Continu^ance  —  Changes,  80. 
(6)  Joint  Rates,  Fares  or  Charges,  81. 

(c)  Land   Grant  Railroads  —  Transportation  of  Property   and 
Troops  of  United  States,  81. 

GUARANTY  TO  CARRIERS  APTER  TERMINATION  OP  PEDERAL  CONTROL 

209.  (a)  Terms  Used  in  Section  Defined,  81, 

(ft)  Statement  by  Carrier  Accepting  Provisions  of  Section,  81. 

(c)  Guaranty  to  Carriers  —  Determination,  81. 

(d)  Effect  of  Payments  in  Excess  of  Guaranty,  82. 
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Sec.  209,   (e)  Manner  of  Computing  Railway  Operating  Income,  or  Deficit 

Therein,  83. 
.  (/)  Elements    Considered    in    Computing    Railway    Operating 
Income  or  Deficit  Therein,  83. 
(g)  Ascertaining  and  Paying  Guaranty,  83. 
(h)  Advances  to  Carriers  during  Guaranty  Period,  84. 
{%)    American  Railway  Express  Company  —  Guaranty,  84. 

NEW  LOANS  TO  RAILROADS 

210.  (a)  Loans  hy  United  States  to  Railroads  —  Application  to  Inter- 

state Commerce  Commission,  85. 
(6)  Investigation  hy  Commission  —  Certifying  Findings,  etc.,  to 
Secretary  of  Treasury,  86. 

(c)  Loan  hy  Secretary  of  Treasury  on  Receipt  of  Certificate  — 

Terms,  86. 

(d)  Advice  and  Assistance  of  Federal  Reserve  Board,  86. 

(e)  Revolving  Fund  for  Loan  Purposes,  etc.,  86. 

(/)  Evidences  of  Indehtedness  —  Issuance  hy  Carriers,  87. 

EXECUTION  OF  POWERS  OF  PRESIDENT 

211.  Execution  of  Powers  hy  Agents,  87. 

TiTLB  III.  Disputes  Between  Carriers  and  Their  Employees  and  Subordi- 
nate Officials 

Sec.  300.  Terms  Used  in  Title  Defined,  87. 

301.  Disputes  —  Conference   hetween  Representatives  of  Parties 

—  Reference  to  Official  Board,  87. 

302.  Railroad  Boards  of  Labor  Adjustment  —  Estahlishment,  88. 

303.  Disputes  within  Jurisdiction  of  Adjustment  Board  —  How 

Initiated,  88. 

304.  **  Railroad  Labor  Board*' — Composition  —  Nominations  fey 

Employees,  Employers  and  President  —  Vacancies,  88. 
30^.  Failure  of  Employees  or  Carriers  to  Make  Nominations  for 

Labor  Board  —  Considerations  Determining  Selection  of 
Members  by  President,  88. 

306.  (a)  Membership  on  Labor  Board  —  Subsequent  Ineligibility,  89. 
(6)  Terms   of   Members   of   Labor   Board  —  Salary  —  Removal 

from  Office,  89. 

307.  Disputes   udthin  Jurisdiction  of  Labor  Board  —  Hearings 

and  Decisions,  89. 

308.  Powers  of  Labor  Board  as  to  Chairmanship,  Office,  etc. —  In- 

vestigations —  Regulations  —  Reports,  90. 

309.  Right  of  Parties  to  Disputes  to  Hearing,  91. 

310.  (a)  Witnesses  in  Investigations  hy  Labor  Board  —  Documentary 

Evidence  —  Depositions  —  Fees  and  Mileage,  91. 
(6)  Failure  to  Comply  with  Subpoena  —  Contumacy  of  Witness 

—  Contempt,  91. 

(c)  Incriminatory  Testimony,  91. 
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Sec.  311.  (a)  Books,  etc,,  Relating  to  Matters  under  Investigation  by  Labor 

Board  —  Right  of  Access,  91. 

(b)  Records  of  Officers  and  Employees  of  United  States  —  Right 

of  Labor  or  Adjustment  Board  to  Data,  92. 

(c)  Transfer  of  Books,  etc.,  by  President  to  Labor  Board,  92. 

312.  Wages  or  Salaries  of  Employees  of  Carriers  —  Rate  —  Pay- 

ment, 92. 

313.  Violation  of  Decisions  of  Labor  or  Adjustment  Board,  92. 

314.  Employees  of  Labor  Board  —  Expenditures  by  Board,  93. 

315  Appropriation  to  Defray  Expenses  of  Labor  Boards  93. 

316  Board  of  Mediation  and  Conciliation  —  Power  as  Extending 

to  Disputes  under  This  Title,  93. 

Title  IV.  Amendments  to  Interstate  Commerce  Act 

Sec.  400.  First  Four  Paragraphs  of  Section  1  Amended,  93. 

Common  Carriers  Affected  by  Act  —  Transporters  of  Persons  or 

Property  by  Railroad,  Water  or  Pipe  Line  —  Transmitters  of 

Intelligence  by  Wire  or  Wireless,  93. 
Transportation  or  Transmission  within  United  States  —  Wholly 

within  One  State  —  Carriers  by  Water,  93. 
Terms     Used    Defined  —  ''Common     Carrier^* — "Carrier" — 

''  Railroad  " — ''  Transportation  " — *'  Transmission,' '  94. 
Duties  of  Carriers  as  to  Transportation,  Routes,  Rates,  etc.,  95. 
Charges  to  Be  Just  and  Reasonable  —  Rates  for  Classified  Tele- 
graph, etc.,  Messages  —  Contracts  for  Exchange  of  Services,  95. 
Classification  of  Property  to  Be  Just  and  Reasonable  —  Rejula- 

tions  —  Unjust,  etc.,  Classification  of  Interstate  and  Foreign 

Commerce,  95, 

401.  Fifth,  Sixth  and  Seventh  Paragraphs  of  Section  1  Numbered,  95. 

402.  Paragraphs   Added    to   Section   1    by   Act   of   May   29,   1917, 

Amended,  96. 
"  Car  Service  "  Defined,  96. 
Safe   and   Adequate    Car  Service  —  Duty   of   Carrier  —  Rides, 

Regulations  and  Practices,  96. 
Distribution  of  Coal  Cars,  96. 
Rules  and  Regulations  unth  Respect  to  Car  Service  —  Filing, 

etc.,  96. 
Rules,  Regulations  and  Practices  with  Respect  to  Car  Service  — 

Establishment  by  Commission,  96. 
Shortage  of  Equipment,  Congestion  of  Traffic  or  Other  Emer- 
gency—  Power    of    Commission    to    Relieve  —  Preferen^ce    or 

Priority  in  Time  of  War,  97. 
Routing    of    Traffic    over    Other    Railroad    Lines  —  Power    of 

Commission,  97. 
Directions  of  Commission  as  to  Car  Service  by  Whom  Carried 

Out  —  Violations  by  Carriers  —  Rights  of  States  unth  Respect 

to  Intrastate  Bu^siness,  97. 
New  and  Extended  Lines  of  Railroads  —  Abandonment  of  Lines 

—  Certificate  from  Commission.  98. 

Application  for  Certificate  from  Commission  —  Notice  of  Appli- 
cation, 98. 
Authority  of  Commission  unth  Respect  to  Issuance  of  Certificate 

—  Construction,  Operation  or  Abandonment  of  Lines  unthout 
Approval  of  Commission  —  Injunction  —  Penalty,  98. 
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Safe   and   Adequate   Car   Service  —  Power   of   Commission   to 
Require,  99. 

Construction  or  Abandonment  of  Side  Tracks,  etc.,  Wholly  within 
State  —  Electric  Railways,  99. 
Sec.  403.  Paragraphs  Added  to  Section  1  by  Act  of  Aug.  10,  1917,  Num- 
bered, 99. 

404.  Section  2  Amended  —  Special  Rates,  Rebates,  etc.,  Prohibited,  99. 

405.  First  Paragraph  of  Section  3  Numbered,  100. 

New  Paragraph  Added  —  Payment  of  Tariff  Rates  and  Changes 

Pretequisiie  to  Delivery  of  Freight,  100. 
Second  Paragraph  Amended  —  Interchange  of  Traffic  —  Terminal 

Facilities,  100. 

406.  Section  4  Amended,  101. 
Long  and  Short  Hauls,  101. 

Competition  of  Railroads  with  Water  Routes  —  Rates,  101. 

407.  First  Paragraph  of  Section  5  Amended  —  Pooling  Agreements  — 

Consolidation  of  Carriers,  102. 

408.  Second  Paragraph  of  Section  5  Amended  —  Paragraph  Num- 

bered, 104. 
Two  Paragraphs  Added  to  Section  5  —  Water  Competition,  104. 

409.  Paragraphs  of  Section  6  Numbered,  104. 

410.  Third   Paragraph   of  Section   6   Amended  —  Proviso   Added  — 

Change  of  Rates,  etc. —  Schedules,  104. 

411.  Seventh  Paragraph  of  Section  6  Amended  —  Proviso  Stricken 

Out— ''  Carrier,'*  105. 

412.  Thirteenth  Paragraph  of  Section  6  Amended  —  Bock  Connections 

between  Rail  and  Water  Carriers  —  Construction  and  Opera- 
tion,  105. 

413.  Thirteenth  Paragraph  of  Section  6  Further  Amended  —  Propor- 

tional Rates,  105. 

414.  Section  10  Amended — Paragraphs  Numbered — Proviso  Amended 

—  Unlawful  Discrimination  in  Rates,  105. 

415.  Paragraphs  of  Section  12  Numbered,  106. 

416.  Section  13  Amended  —  Paragraphs  Numbered  —  Two  Paragraphs 

Added  —  Investigation  by  Commission,  106. 

417.  Paragraphs  of  Section  14  Numbered,  106. 

418.  First  Four  Paragraphs  of  Section  15  Amended,  107. 
Violations  —  Commission  to  Determine  if  Charges,  Classifications, 

etc.,  Are  Unjust,  Discriminatory,  etc. —  Just  and  Reasonable 
Rates,  107. 

Orders  to  Carriers  — Taking  Effect  of  Orders  —  Continuance,  107. 

Commission  May  Establish  Through  Routes,  Joint  Classifications, 
and  Rates,  etc.,  on  Failure  of  Carriers  —  Water  Connection  — 
Electric  Roads  Not  Carrying  Freight  —  Water  Transporta- 
tion,  107. 

Through  Routes  —  Lines  Embraced  —  Temporary  Through 
Routes,  108. 

Transportation  of  Livestock  —  Service  Required  of  Carrier,  108. 

Divisions  of  Joint  Rates,  Fares,  or  Charges  by  Commission,  109. 

New  Rates,  Classification,  etc. —  Commission  to  Determine  Pro- 
priety of  —  Suspension  until  Decision  —  Final  Determinatioii 
—  Extension  of  Suspension  —  Hearing  on  Rates  Increased 
Since  January  1,  1910,  109. 
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Sec.  419,  Fifth  Paragraph  of  Section  *15  Numbered,  110. 

420.  New  Paragraphs   Added  to  Section  15,  110. 

PropeHy  Diverted  or  Delivered  Contrary  to  Routing  Instruo- 

tions,  110. 
Unrouied  Traffit  —  Authority  of  Commission  to  Direct  Route,  110. 

421.  Sixth,  Seventh,  Eighth  and  Ninth  Paragraphs  of  Section  15 

Numbered,  110, 

422.  Section  15a  Added,  111. 

Terms  Used  in  Section  .Defined  —  *'  Rates  "  —  '*  Carrier  "  — 
''  Net  Railway  Operating  Income,'*  111. 

Adjustment  of  Rates  by  Commission  —  Fair  Return  upon  Aggre- 
gate Value  of  Railway  Property,  111. 

Determination  of  What  Is  Fair  Return,  111. 

Aggregate  Value  of  Property  of  Carriers  —  Determination  by 
Commission  from  Time  to  Time,  112. 

Net  Railway  Operating  Income  Received  by  Carriers  in  Excess 
of  Fair  Return  —  Holding  Excess  as  Trustee,  112. 

Net  Railway  Operating  Income  Received  by  Carriers  in  Excess 
of  6  per  centum  —  Effect,  112. 

Right  of  Carriers  to  Draw  from  Reserve  Fund  —  Payment  of 
Dividends,  Interest,  Rent,  etc.,  113. 

Reserve  Fund  of  Carriers  —  Accumulation,  113. 

Rules  and  Regulations  by  Commission  —  Detertnination  and 
Recovery  of  Excess  Income,  113. 

General  Railroad  Contingent  Fund  Paid  to  Commission  —  Dis- 
position, 113. 

Loans  to  Carriers  from  General  Railroad  Contingent  Fund — • 
Application,  113. 

Loans  When  Granted  by  Commission  —  Terms  and  Condi- 
tions, 114. 

Leases  of  Transportation  Equipment  or  Facilities  by  Carriers  — 
Application,  114. 

Leases  When  Made  by  Commission  —  Terms  and  Conditions,  114. 

Authority  of  Commission  with  Respect  to  Purchasing,  Maintain- 
ing, Selling,  etc.,  Equipment  and  Facilities,  115. 

Rules  and  Regulations  by  Commission  —  Loans  and  Leases  of 
Equipment  and  Facilities,  115. 

Reparation  for  Overcharges,  etc. —  Right  of  Shippers,  115. 

Earnings  of  Carriers  from  New  Construction  —  Permission  to 
Retain,  115. 

423.  First   Paragraph   of  Section   16   Amended  —  Paragraph   Num- 

bered, 115. 

424.  Second  Paragraph  of  Section  16  Amended  —  Paragraph  Num- 

bered and  Last  Sentence  Eliminated  —  New  Paragraph  Added 
Relating  to  Limitation  of  Actions  by  Carriers,  116. 

425.  Third,    Fourth,    Fifth    and    Sixth    Paragraphs    of    Section   16 

Numbered,  116. 

426.  Seventh  Paragraph  of  Section  16  Amended  —  Penalty  for  Carrier 

Not  Obeying  Orders,  116. 

427.  Eighth  and  Ninth  Paragraphs  of  Section  16  Numbered^  116. 

428.  Tenth   Paragraph    of    Section    16    Amended  —  Employment    of 

Attorneys,  etc.,  by  Commission  —  Expenses.  116. 

429.  Eleventh  and  Twelfth  Paragraphs  of  Section  16  Numbered,  117. 
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Sec,  430,  First    Paragraph  of  Section  17  Numbered,  117, 

431,  Second    Paragraph    of   Section   17    Amended  —  Commission  — 

Divisions  —  Assignments  —  Vacancies,  117, 
43S.  Third  and  Fourth  and  Seventh  Paragraphs  of  Section  17  Num- 
bered—  Fifth  and  Sixth  Paragraphs  Repealed,  117, 

433.  Paragraphs  of  Sections  18  and  19a  Numbered,  117, 

434.  First  Four  Paragraphs  of  Section  20  Numbered,  118. 

435.  Fifth  Paragraph  of  Section  20  Amended  —  Form  of  Accounts, 

etc.,  Kept   by   Carriers  —  Depreciation  Charges  —  Access  to 
Records,  etc.,  by  Commission,  118. 

436.  Other  Paragraphs  of  Section  20  Numbered,  119. 

437.  Eleventh  Paragraph  of  Section  20  Amended  —  Proviso  Inserted 

—  Loss,  etc,  on  Water,  119, 

438.  Eleventh  Paragraph  of  Section  20  Further  Amended  —  Third 

Proviso  —  Limitation   on  Time  as  to   Giving  Notice  of  and 
Filing  Claims  and  Instituting  Suits,  119. 

439.  Section  20a  Added,  119, 

"  Carrier ''  as  Used  in  Section  Defined,  120. 

Issuance  of  Securities  by  Carriers  —  Assumption  of  Obligations 

or  Liabilities  —  Authorization  by  Commission,  120, 
Scope  of  Commission's  Authority  as  to  Securities  or  Obligations 

of  Carriers,  120. 
Application  to  Commission  for  Authority  —  Form  and  Contents 

—  Certificate  of  Notification,  120. 

Subsequent  Disposition  of  Securities  Described  in  Application 
of  Authority  or  Certificate  of  Notification,  121. 

Notice  of  Filing  of  Application  for  Authority  —  Intervention  by 
State  Officials  —  Hearing  on  Application,  121. 

Jurisdiction  of  Commission  as  Exclusive  and  Plenary,  121, 

Guaranty  of  Securities  by  United  States,  121. 

Short  Term  Notes  as  Affected  by  Foregoing  Provisions  —  Power 
of  Carriers  to  Issue  — Par  Value  — Certificate  of  Notifica- 
tion, 121. 

Reports  by  Carriers  as  to  Securities  Issued,  121, 

Securities  Issued  or  Obligation  or  Liability  Assumed  without 
Complying  unth  Requirements  as  to  Authorization  —  Ef- 
fect, 122. 

Officers  and  Directors  of  Carriers  —  Qualifications  —  Part ictpa- 

tion  in  Certain  Benefits  or  Profits  Prohibited,  122. 

440.  Membership  of  Commission  — Number —  Term^  — Qualifications 

—  Salaries  —  Secretary,  123, 

441.  Sections  25,  26  and  27  Added,  123. 

Common    Carriers    by    Water    in   Foreign    Commerce  — Filing 

Schedules  with  Commission  —  Contents,  123. 
Quotation  of  Rates  by  Carriers  by  Water  on  Request,  123, 
Modification   of   Schedules  — Publication   of  Schedules  —  Rules 

and  Regulations,  124, 
BUls  of  Lading  —  Issuance  —  Form  and  Contents,  124. 
Issuance  of  BUI  of  Lading  as  Constituting  ''  Arrangement  for 

Continuous  Carriage/'  125. 
Safety  Devices  on  Railroads  —  Authority  of  Commission  — FaU- 

ure  to  Install  —  Negligence,  125, 
Name  of  Act — **  Interstate  Commerce  Act,"  125. 
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Title  V.    Miscellaneous  Provisions 

Sec,  500.  Inland  Waterway  Transportation  —  Promotion  and  Development 

—  Duty  of  Secretary  of  War,  125. 

501.  Purchases,  etc.,  by  Common  Carriers — Competitive  Bidding,  126. 

502.  Invalidity  of  Part  of  Act  —  Effect  on  Remainder,  126. 

Act  of  »lay  8,  1920,  ch.  172  (Deficiency  Appropriation  Act),  126. 

''  Transportation  Act  "—Certification  of  Amounts  Due  Carrien 

—  Sees.  202  and  204  Affected,  126. 

CROSS-REFERENCES 
See  also  ANIMALS;  SHIPPING  AND  NAVIGATION 

An  Act  To  provide  for  the  termination  of  Federal  control  of  railroads  and 
sjrstems  of  transportation;  to  provide  for  the  settlement  of  disputes 
between  carriers  and  their  employees;  to  further  amend  an  Act  entitled 
* '  An  Act  to  regulate  conmierce, ' '  approved  February  4, 1887,  as  amended, 

and  for  other  purposes. 

< 

[Act  of  Feb.  28, 1920,  ch,  91,  41  Stat.  L.  456,  as  amended  by  Act  of  June  5, 1920, 

ch.  235,  41  Stat.  L.  946.] 

Title  I.  —  Definitions. 

Section  1.  [Name  of  Act.]  This  Act  may  be  cited  as  the  **  Transportation 
Act,  1920."     [41  Stat.  L.  456.] 

Sec.  2.  [Terms  defined.]    When  used  in  this  Act  — 

The  term  ''  Interstate  Commerce  Act  "  means  the  Act  entitled  **  An  Act  to 
regulate  commerce/'  approved  February  4,  1887,  as  amended; 

The  term  '*  Commerce  Court  Act  "  means  the  Act  entitled  '*  An  Act  to 
create  a  commerce  court,  and  to  amend  an  Act  entitled  *  An  Act  to  regulate 
commerce,'  approved  February  4,  1887,  as  heretofore  amended,  and  for  other 
purposes,"  approved  June  l8,  1910; 

The  term  **  Federal  Control  Act  "  means  the  Act  entitled  *'  An  Act  to  pro- 
vide for  the  operation  of  transportation  systems  while  under  Federal  control, 
for  the  just  compensation  of  their  owners,  and  for  other  purposes,"  approved 
March  21,  1918,  as  amended; 

The  term  '  *  Federal  control  ' '  means  the  possession,  use,  control,  and  operation 
of  railroads  and  systems  of  transportation,  taken  over  or  assumed  by  the 
President  under  section  1  of  the  Act  entitled  "  An  Act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June  30,  1917,  and 
for  other  purposes,"  approved  August  29,  1916,  or  under  the  Federal  Control 

Act;  and 

The  term  **  Commission  "  means  the  Interstate  Commerce  Commission.     [41 

Stat.  L.  457.] 

For  Act  of  Feb.   4,    1887,   including  amendments  in  the  text,   see  4  Fed.   Stat   Ann. 
(2d  ed.)  337. 
For  Act  of  March  21,  1918,  see  1918  Siipp.  Fed.  Stat.  Ann.  757. 
For  Act  of  Aug.  29,  1916,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   1096. 
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TniiE  II. —  Termination  of  Federill  Control. 

Sec.  200.  (a)  [Tiine  of  termination.]  Federal  control  shall  terminate  at 
12.01  a.  m.,  March  1,  1920;  and  the  President  shall  then  relinquish  possession 
and  control  of  all  railroads  and  systems  of  transportation  then  under  Federal 
control  and  cease  the  use  and  operation  thereof.     [41  Stat.  L.  457,] 

(b)  [Enumeration  of  powers  withdrawn  from  President.]  Thereafter  the 
President  j^hall  not  have  or  exercise  any  of  the  powers  conferred  upon  him  by 
the  Federal  Control  Act  relating  — 

( 1 )  To  the  use  or  operation  of  railroads  or  systems  of  transportation ; 

(2)  To  the  control  or  supervision  of  the  carriers  owning  or  operating  them, 
or  of  the  business  or  affairs  of  such  carriers; 

(3)  To  their  rates,  fares,  charges,  classifications,  regulations,  or  practices; 

(4)  To  the  purchase,  construction,  or  other  acquisition  of  boats,  barges,  tugs, 
and  other  transportation  facilities  on  the  inland,  canal,  or  coastwise  waterways ; 
or  (except  in  pursuance  of  contracts  or  agreements  entered  into  before  the 
termination  of  Federal  control)  of  terminals,  motive  power,  cars,  or  equipment, 
on  or  in  connection  with  any  railroad  or  system  of  transportation ; 

(5)  To  the  utilization  or  operation  of  canals; 

(6)  To  the  purchase  of  securities  of  carriers,  except  in  pursuance  of  contracts  | 
or  agreements  entered  into  before  the  termination  of  Federal  control,  or  as  a  [ 
necessary  or  proper  incident  to  the  adjustment,  settlement,  liquidation  and  wind- . 
ing  up  of  matters  arising  out  of  Federal  control ;  or 

(7)  To  the  use  for  any  of  the  purposes  above  stated  (except  in  pursuance  of 
contracts  or  agreements  entered  into  before  the  termination  of  Federal  control, 
and  except  as  a  necessary  or  proper  incident  to  the  winding  up  or  settling  of 
matters  arising  out  of  Federal  control,  and  except  as  provided  in  section  202) 
of  the  revolving  fund  created  by  such  Act,  or  of  any  of  the  additions  thereto 
made  under  such  Act,  or  by  the  Act  entitled  "An  Act  to  supply  a  deficiency  in 
the  appropriation  for  carrying  out  the  Act  entitled  *An  Act  to  provide  for  the 
operation  of  transportation  systems  while  under  Federal  control,  for  the  just 
compensation  of  their  owners,  and  for  other  purposes,*  approved  March^Sl* 
1918, ' '  approved  June  a^U^l^.    [41  Stat.  L.  457.] 

(c)  [Effect  on  war  powers  of  President.]  Nothing  in  this  Act  shall  be  con- 
strued as  affecting  or  limiting  the  power  of  the  President  in  time  of  war  (under 
section  1  of  the  Act  entitled  **An  Act  making  appropriations  for  the  support 
of  the  Army  for  the  fiscal  year  ending  June  30,  1917,  and  for  other  purposes,*' 
approved  August  29,  1916)  to  take  possession  and  assume  control  of  any  system 
of  transportation  and  utilize  the  same.     [41  Stat.  L,  457.] 

For  Act  of  Aug.  29,  1916,  m«niioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1095. 

GOVERNMENT-OWNED  BOATS  ON   INLAND  WATERWAYS. 

Sec.  201.  [Operation  of  transportation  facilities  by  Secretary  of  War.]  (a) 

On  the  termination  of  Federal  control,  as  provided  in  section  200,  all  boats, 
barges,  tngs,  and  other  transportation  facilities,  on  the  inland,  canal,  and  coast- 
irise  jraterways  (hereinafter  in  this  section  called  '*  transportation  facilities  ") 
acquired  by  tiie  United  States  in  pursuance  of  the  fourth  paragraph  of  section 
6  of  the  Federal  Control  Act  (except  the  transportation  facilities  constituting 
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parts  of  railroads  or  transportation  systems  over  which  Federal  control  was 
assumed)  are  transferred  to  the  Secretary  of  War,  who  shall  operate  or  cause  to 
be  operated  such  transportation  facilities  so  that  the  lines  of  inland  water  trans- 
portation established  by  or  through  the  President  during  Federal  control  shall 
be  continued,  and  assume  and  carry  out  all  contracts  and  agreements  in  relation 
thereto  entered  into  by  or  through  the  President  in  pursuance  of  such  paragraph 
prior  to  the  time  above  fixed  for  such  transfer.  All  payments^  under  the  terms 
of  such  contracts,  and  for  claims  arising  out  of  the  operation  of  such  transporta- 
tion facilities  by  or  through  the  President  prior  to  the  termination  of  Federal 
control,  shall  be  made  out  of  moneys  available  under  the  provisions  of  this  Act 
for  adjusting,  settling,  liquidating,  and  winding  up  matters  arising  out  of  or 
incident  to  Federal  control.  Moneys  required  for  such  payments  shall,  from 
time  to  time,  be  transferred  to  the  Secretary  of  War  as  required  for  payment 
under  the  terms  of  such  contracts. 

(b)  All  other  payments  after  such  transfer  in  connection  with  the  construc- 
tion, utilization,  and  operation  of  any  such  transportation  facilities,  whether 
completed  or  under  construction,  shall  be  made  by  the  Secretary  of  War  out  of 
funds  now  or  hereafter  made  available  for  that  purpose. 

(c)  The  Secretary  of  War  is  hereby  authorized,  out  of  any  moneys  hereafter 
made  availably  therefor,  to  construct  or  contract  for  the  construction  of  terminal 
facilities  for  the  interchange  of  traJBSc  between  the  transportation  facilities  oper- 
ated by  him  under  this  section  and  other  carriers  whether  by  rail  or  water,  and 
to  make  loans  for  such  purposes  under  such  terms  and  conditions  as  he  may 
determine  tc  any  State  whose  constitution  prohibits  the  ownership  of  such 
terminal  facilities  by  other  than  the  State  or  a  political  subdivision  thereof. 

(d)  Any  transportation  facilities  owned  by  the  United  States  and  included 
within  any  contract  made  by  the  United  States  for  operation  on  the  Mississippi 
River  above  Saint  Louis,  the  possession  of  which  reverts  to  the  United  States 
at  or  before  the  expiration  of  such  contract,  shall  be  operated  by  the  Secretary 
of  War  so  as  to  provide  facilities  for  water  carriage  on  the  Mississippi  River 
above  Saint  Louis. 

(e)  The  operation  of  the  transportation  facilities  referred  to  in  this  section 
shall  be  subject  to  the  provisions  of  the  Interstate  Commerce  Act  as  amended  by 
this  Act  or  by  subsequent  legislation,  and  to  the  provisions  of  the  '*  Shipping 
Act,  1916,"  as  now  or  hereafter  amended,  in  the  same  manner  and  to  the  same 
extent  as  if  such  transportation  facilities  were  privately  owned  and  operated; 
and  all  such  vessels  while  operated  and  employed  solely  as  merchant  vessels  shall 
be  subject  to  all  other  laws,  regulations,  and  liabilities  governing  merchant 
vessels,  whether  the  United  States  is  interested  therein  as  owner,  in  whole  or 
in  part,  or  holds  any  mortgage,  lien,  or  interest  therein.  For  the  performance 
of  the  duties  imposed  by  this  section  the  Secretary  of  War  is  authorized  to 
appoint  or  employ  such  number  of  experts,  clerks,  and  other  employees  as  may 
be  necessary  for  service  in  the  District  of  Columbia  or  elsewhere,  and  as  may 
be  provided  for  by  Congress.     [41  Stat,  L.  458,] 

For  "  Shipping  Act,  1916,"  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  785. 
SETTLEMENT  OP  MATTERS  ARISING  OUT  OP  FEDERAL   CONTROL. 

Sec.  202.  [Funds  available.]  The  President  shall,  as  soon  as  practicable 
after  the  terinination  of  Federal  control,  adjust,  settle,  liquidate,  and  wind  up 
aU  matters,  including  compensation,  and  all  questions  and  disputes  of  whatso- 
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ever  nature,  arising  out  of  or  incident  to  Federal  control.  For  these  pui-poses 
and  for  the  purpose  of  making  the  payments  specified  in  subdivision  (a)  of 
section  201,  all  unexpended  balances  in  the  revolving  fund  created  by  the 
Federal  Control  Act  or  of  the  moneys  appropriated  by  the  Act  entitled  **  An  Act 
to  supply  a  deficiency  in  the  appropriation  for  carrying  out  the  Act  entitled 
'An  Act  to  provide  for  the  operation  of  transportation  systems  virhile  under 
Federal  control, 'for  the  just  compensation  of  their  ovniers,  and  for  other  pur- 
poses,' approved  March  21,  1918,"  approved  June  30,  1919,  are  hereby  reappro- 
priated  and  made  available  until  expended;  and  all  moneys  derived  from  the 
operation  of  the  carriers  or  otherwise  arising  out  of  Federal  control,  and  all 
moneys  that  have  been  or  may  be  received  in  pajrment  of  the  indebtedness  of 
any  carrier  to  the  United  States  arising  out  of  Federal  control,  shall  be  and 
remain  available  until  expended  for  the  aforesaid  purposes ;  and  there  is  hereby 
appropriated  for  the  aforesaid  purposes,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  $200,000,000  in  addition  to  the  above,  to  be  available 
until  expended.     [41  Stat  L,  459.] 

For  Federal  Control  Act,  mentioned  in  the  teict,  flee  1918  Supp.  Fed.  Stat.  Ann.  757. 
This  section  was  affected  by  a  provision  of  the  Deficiency  Appropriation  Act  of  May  Sf 
1&2U,  set  out  infra,  p.  126. 

COMPENSATION  OP  CARRIERS  WITH  WHICH  NO  CONTRACT    MADE. 

Sec.  203.  (a)  [Measure  of  compensation.]  Upon  the  request  of  any  carrier 
entitled  to  just  compensation  under  the  Federal  Control  Act,  but  with  which 
no  contract  fixing  or  waiving  compensation  has  been  made  and  which  has  made 
no  waiver  of  compensation,  the  President:  (1)  shall  pay  to  it  so  much  of  the 
amount  he  may  determine  to  be  just  compensation  as  may  be  necessary  to  enable 
such  carrier  to  have  the  sums  required  for  interest,  taxes,  and  other  corporate 
charges  and  expenses  referred  to  in  paragraph  (b)  of  section  7  of  the  standard 
contract  between  the  United  States  and  the  carriers,  accruing  during  the  period 
for  which  such  carrier  is  entitled  to  just  compensation  under  the  Federal  Con- 
trol Act,  and  also  the  sums  required  for  dividends  declared  and  paid  during 
the  same  x>eriod,  including,  also,  in  addition,  a  sum  equal  to  that  proportion  of 
such  last  dividend  which  the  period  between  its  payment  and  the  termination 
of  the  i)eriod  for  which  the  carrier  is  entitled  to  just  compensation  under  the 
Federal  Control  Act  bears  to  the  last  dividend  period;  and  (2)  may,  in  his 
discretion,  pay  to  such  carrier  the  whole  or  any  part  of  the  remainder  of  such 
estimated  amount  of  just  compensation.     [41  Stat,  L,  459.] 

(b)  [Effect  of  acceptance  of  benefits.]  The  acceptance  of  any  benefits  by  a 
carrier  under  this  section  — 

(1)  shall  not  deprive  it  of  the  right  to  claim  additional  comx)ensation,  which, 
onless  agreed  upon,  shall  be  ascertained  in  the  manner  provided  in  section  3  of 
the  Federal  Control  Act;  but 

(2)  shall  constitute  an  acceptance  by  the  carrier  of  all  the  provisions  of  the 
Federal  Control  Act  as  modified  by  this  Act,  and  obligate  the  carrier  to  pay  to 
the  United  States,  with  interest  at  the  rate  of  6  per  centum  per  annum  from  a 
date  or  dates  fixed  in  proceedings  under  section  3  of  the  Federal  Control  Act, 
the  amount  by  which  the  sums  received  on  account  of  such  compensation,  under 
this  section  or  otherwise,  exceed  the  sum  found  due  in  such  proceedings.  [4] 
Siat.  L.  459.] 

For  Federal  Control  Act,  mentioned  in  the  tert,  see  1918  Supp.  Fed.  Stat.  Ann.  757. 
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REIMBURSEMENT  OF  DEFICITS  DURING  FEDERAL    CONTROL. 

Sec.  204.  [Maimer  of  arriving  at  deficits  —  '*  test  period  "  —  certification 
to  Secretary  of  Treasury  of  amounts  payable  to  carrier.]  (a)  When  used  in 
this  section  — 

The  term  '*  carrier  *'  means  a  carrier  by  railroad  which,  during  any  part  of 
the  period  of  Federal  control,  engaged  as  a  common  carrier  in  general  trans- 
portation, aisd  competed  for  traffic,  or  connected,  with  a  railroad  under  Federal 
control,  and  which  sustained  a  deficit  in  its  railway  operating  income  for  that 
portion  (as  a  whole)  of  the  period  of  Federal  control  during  which  it  operated 
its  own  railroad  or  system  of  transportation ;  but  does  not  include  any  street  or 
interurban  electric  railway  which  has  as  its  principal  source  of  operating 
revenue  urban,  suburban,  or  interurban  passenger  traffic  or  sale  of  power,  heat, 
and  light,  or  both;  and 

The  .term  "  test  period  "  means  the  three. years  ending  June  30,  1917. 

(b)  For  the  purposes  of  this  section  — 

Railway  operating  income  or  any  deficit  therein  for  the  period  of  Federal 
control  shall  be  computed  in  a  manner  similar  to  that  provided  in  section  209 
with  respect  to  such  income  or  deficit  for  the  guaranty  period ;  and 

Railway  operating  income  or  any  deficit  therein  for  the  test  period  shall  be 
computed  in  the  manner  provided  in  section  1  of  the  Federal  Control  Act. 

(c)  As  soon  as  practicable  after  March  1,  1920,  the  Commission  shall  ascertain 
for  every  carrier,  for  every  month  of  the  period  of  Federal  control  during  which 
its  railroad  or  system  of  transportation  was  not  under  Federal  operation,  its 
deficit  in  railway  operating  income,  if  any,  and  its  railway  operating  income,  if 
any,  (hereinafter  called  **  Federal  control  return  ")>  and  the  average  of  its 
deficit  in  railway  operating  income,  if  any,  and  of  its  railway  operating  income, 
if  any,  for  the  three  corresponding  months  of  the  test  period  taken  together, 
(hereinafter  called  **  test  period  return  ") :  Provided,  That  **  test  period 
return,"  in  the  case  of  a  carrier  which  operated  its  railroad  or  system  of  trans- 
portation for  at  least  one  year  during,  but  not  for  the  whole  of,  the  test  period, 
means  its  railway  operating  income,  or  the  deficit  therein,  for  the  corresponding 
month  during  the  test  period,  or  the  average  thereof  for  the  corresponding 
months  during  the  test  period  taken  together,  during  which  the  carrier  operated 
its  railroad  or  system  of  transportation. 

(d)  For  every  month  of  the  period  of  Federal  control  during  which  tlie 
railroad  or  system  of  transportation  of  the  carrier  was  not  under  Federal  opera- 
tion, the  Commission  shall  then  ascertain  (1)  the  difference  between  its  Federal 
control,  return,  if  a  deficit,  and  its  test  period  return,  if  a  smaller  deficit,  or  (2) 
the  difference  between  its  test  period  return,  if  an  income,  and  its  Federal  con- 
trol return,  if  a  smaller  income,  or  (3)  the  sum  of  its  Federal  control  return,  if  a 
deficit,  plus  its  test  period  return,  if  an  income.  The  sum  of  such  amounts  shall 
be  credited  to  the  carrier. 

(e)  For  every  such  month  the  Commission  shall  then  ascertain  (1)  the  differ- 
ence between  the  carrier's  Federal  control  return,  if  an  income,  and  its  test 
period  return,  if  a  smaller  income,  or  (2)  the  difference  between  its  test  period 
return,  if  a  deficit,  and  its  Federal  control  return,  if  a  smaller  deficit,  or  (3)  the 
sum  of  its  Federal  control  return,  if  an  income,  plus  its  test  period  return,  if  a 
deficit.    The  sum  of  such  amounts  shall  be  credited  to  the  United  States. 

(f)  If  the  sum  of  the  amounts  so  credited  to  the  carrier  under  subdivision 
(d)  exceeds  the  sum  of  the  amounts  so  credited  to  the  United  States  under  sub- 
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division  (e),  the  difference  shall  be  payable  to  the  carrier.  In  the  case  of  a 
carrier  which  operated  its  railroad  or  system  of  transportation  for  less  than  a 
year  during,  or  for  none  of,  the  test  period,  the  foregoing  computations  shall 
not  be  used,  but  there  shall  be  payable  to  such  carrier  its  deficit  in  railway 
operating  income  for  that  portion  (as  a  whole)  of  the  period  of  Federal  con- 
trol during  which  it  operated  its  own  railroad  or  system  of  transportation. 

(g)  The  Commission  shall  promptly  certify  to  the  Secretary  of  the  Treasury 
the  several  amounts  payable  to  carriers  under  paragraph  (f).  The  Secretary 
of  the  Treasury  is  hereby  authorized  and  directed  thereupon  to  draw  warrants 
in  favor  of  each  such  carrier  upon  the  Treasury,  of  the  United  States  for  the 
amount  shown  in  such  certificate  as  payable  thereto.  An  amount  sufficient  to 
pay  such  warrants  is  hereby  appropriated  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated.     [41  Stat.  L.  460.] 

This  section  was  affected  by  a  provision  of  the  Deficiency  Appropriation  Act  of  May  S| 
1920,  set  out  infra,  p.  126. 

INSPECTION  OP  carriers'  RECORDS. 

Sec.  205.  [Carriers'  property  and  records  as  subject  to  inspection  by  Presi- 
dent—  dnty  of  carriers  to  furnish  information.]  The  President  shall  have  the 
right,  at  all  reasonable  times  until  the  affairs  of  Federal  control  are  concluded, 
to  inspect  the  property  and  records  of  all  carriers  whose  railroads  or  systems  of 
transportation  were  at  any  time  under  Federal  control,  whenever  such  inspection 
is  necessary  or  appropriate  (1)  to  protect  the  interests  of  the  United  States,  or 
(2)  to  supervise  matters  being  handled  for  the  United  States  by  agents  of  the 
carriers,  or  (3)  to  secure  information  concerning  matters  arising  during  Federal 
control,  and  such  carriers  shall  provide  all  reasonable  facilities  therefor,  includ- 
ing the  issuance  of  free  transportation  to  all  agents  of  the  President  while 
traveling  on  official  business  for  these  purposes. 

Such  carriers  shall,  at  their  expense,  upon  the  request  of  the  President,  or 
those  duly  authorized  by  him,  furnish  all  necessary  and  proper  information  and 
reports  compiled  from  the  records  made  or  kept  during  the  period  of  Federal 
control  affecting  their  respective  lines,  and  shall  keep  and  continue  such  records 
and  furnish  like  information  and  reports  compiled  therefrom. 

Any  carrier  which  refuses  or  obstructs  such  inspection,  or  which  willfully 
fails  to  provide  reasonable  facilities  therefor,  or  to  furnish  such  information 
or  reports  shall  be  liable  to  a  penalty  of  $500  for  each  day  of  the  continuance 
of  such  offense,  which  shall  accrue  to  the  United  States  and  may  be  recovered 
in  a  civil  action  to  be  brought  by  the  United  States.     [41  Stat,  L.  461.] 

CAUSES  OF  ACTION  ARISINO  OUT  OF   FEDERAL   CONTROL. 

Sec.  206.  (a)  [Actions  against  agent  of  President  —  period  of  limitation 
—  courts  having  jurisdiction.]  Actions  at  law,  suits  in  equity  and  proceedings 
in  admiralty,  based  on  causes  of  action  arising  out  of  the  possession,  use,  or 
operation  by  the  President  of  the  railroad  or  system  of  transportation  of  any 
carrier  (under  the  provisions  of  the  Federal  Control  Act,  or  of  the  Act  of 
August  29,  1916)  of  such  character  as  prior  to  Federal  control  could  have  been 
brought  against  such  carrier,  may,  after  the  termination  of  Federal  control,  be 
brought  against  an  agent  designated  by  the  President  for  such  purpose,  which 
acrent  shall  be  designated  by  the  President  within  thirty  days  after  the  passage 
of  this  Act.     Such  actions,  suits,  or  proceedings  may,  within  the  periods  of 
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limitation  now  prescribed  by  State  or  Federal  statutes  but  not  later  than  two 
years  from  the  date  of  the  passage  of  this  Act,  be  brought  in  any  court  which 
but  for  Federal  control  would  have  had  jurisdiction'  of  the  cause  of  action  had 
it  arisen  against  such  carrier.     [41  Stat,  L.  461.] 

For  Federal  Control  Act,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  757. 

(b)  [Process  —  statement  filed  by  agent  of  President  with  clerk  of  District 
Court.]  Process  may  be  served  upon  any  agent  or  officer  of  the  carrier  operat- 
ing such  railroad  or  system  of  transportation,  if  such  agent  or  officer  is  author- 
ized by  law  to  be  served  with  process  in  proceedings  brought  against  such 
carrier  and  if  a  contract  has  been  made  with  such  carrier  by  or  through  the 
President  for  the  conduct  of  litigation  arising  out  of  operation  during  Federal 
control.  If  no  such  contract  has  been  made  process  may  be  served  upon  such 
agents  or  officers  as  may  be  designated  by  or  through  the  President.  The  agent 
designated  by  the  President  under  subdivision  (a)  shall  cause  to  be  filed,  upon 
the  termination  of  Federal  control,  in  the  office  of  the  Clerk  of  each  District 
Court  of  the  United  States,  a  statement  naming  all  carriers  with  whom  he  has 
contracted  for  the  conduct  of  litigation  arising  out  of  operation  during  Federal 
control,  and  a  like  statement  designating  the  agents  or  officers  upon  whom  process 
may  be  served  in  actions,  suits,  and  proceedings  arising  in  respect  to  railroads 
or  sjrstems  of  transportation  with  the  owTier  of  which  no  such  contract  has  been 
made;  and  such  statements  shall  be  supplemented  from  time  to  time,  if  addi- 
tional contracts  are  made  or  other  agents  or  officers  appointed.  [41  Stat.  L. 
461.] 

(c)  [Complaints  affecting  rates,  etc. —  filing  with  Interstate  Commerce  Com- 
mission.] Complaints  praying  for  reparation  on  account  of  damage  claimed  to 
have  been  caused  by  reason  of  the  collection  or  enforcement  by  or  through  the 
President  during  the  period  of  Federal  control  of  rates,  fares,  charges,  classifica- 
tions, regulations,  or  practices  (including  those  applicable  to  interstate,  foreign, 
or  intrastate  traffic)  which  were  unjust,  unreasonable,  unjustly  discriminatory, 
or  unduly  or  unreasonably  prejudicial,  or  otherwise  in  violation  of  the  Interstate 
Commerce  Act,  may  be  filed  with  the  Commission,  within  one  year  after  the 
termination  of  Federal  control,  against  the  agent  designated  by  the  President 
under  subdivision  (a),  naming  in  the  petition  the  railroad  or  system  of  trans- 
portation against  which  such  complaint  would  have  been  brought  if  such  rail- 
road or  system  had  not  been  under  Federal  control  at  the  time  the  matter  com- 
plained of  took  place.  The  Commission  is  hereby  given  jurisdiction  to  hear  and 
decide  such  complaints  in  the  manner  provided  in  the  Interstate  Commerce  Act, 
and  all  notices  and  orders  in  such  proceedings  shall  be  served  upon  the  agent 
designated  by  the  President  under  subdivision  (a).     [41  Stat.  L.  462.] 

(d)  [Abatement  of  pending  actions,  etc. —  substitution  of  agent  of  Presi- 
dent.] Actions,  suits,  proceedings,  and  reparation  claims,  of  the  character  above 
described  pending  at  the  termination  of  Federal  control  shall  not  abate  by 
reason  of  such  termination,  but  may  be  prosecuted  to  final  judgment,  sub- 
stituting the  agent  designated  by  the  President  under  subdivision  (a).  [41  Stat. 
L.  462.] 

(e)  [Judgments,  etc.,  against  agent  of  President  —  pajrment.]  Final  judg- 
ments, decrees,  and  awards  in  actions,  suits,  proceedings,  or  reparation  claims. 
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of  the  character  above  described,  rendered  against  the  agent  designated  by  the 
President  under  subdivision  (a),  shall  be  promptly  paid  out  of  the  revolving 
fund  created  by  section  210.     [41  Stat.  L.  462.] 

(I)  [Oomputing  period  of  limitation  of  actions  —  period  of  Federal  con- 
trol] The  i)eriod  of  Federal  control  shall  not  be  computed  as  a  part  of  the 
periods  of  limitation  in  actions  against  carriers  or  in  claims  for  reparation  to 
the  Commission  for  causes  of  action  arising  prior  to  Federal  control.  [41  Stat. 
L  462.] 

(g)  [Levy  of  execution  or  process  on  property  of  carrier.]  No  execution  or 
process,  other  than  on  a  judgment  recovered  by  the  United  States  against  a 
carrier,  shall  be  levied  upon  the  property  of  any  carrier  where  the  cause  of 
action  on  account  of  which  the  judgment  was  obtained  grew  out  of  the  possession, 
use,  control,  or  operation  of  any  railroad  or  system  of  transportation  by  the 
President  under  Federal  control.     [41  Stat.  L.  462.] 

REFUNDING  OF  CARRIERS'  INDEBTEDNESS  TO  UNITED  STATES. 

Sec.  207.  (a)  [ABcertainment  of  carriers'  indebtedness  to  United  States  — 
Wt-off.]  As  soon  as  practicable  after  the  termination  of  Federal  control  the 
President  shall  ascertain  (1.)  the  amount  of  the  indebtedness  of  each  carrier  to 
the  United  States,  which  may  exist  at  the  termination  of  Federal  control, 
incurred  for  additions  and  betterments  made  during  Federal  control  and 
properly  chargeable  to  capital  account;  (2)  the  amount  of  indebtedness  of  such 
carrier  to  the  United  States  otherwise  incurred;  and  (3)  the  amount  of  the 
indebtedness  of  the  United  States  to  such  carrier  arising  out  of  Federal  con- 
trol. The  amount  under  clause  (3)  may  be  set  off  against  either  or  both  of 
the  amounts  under  clauses  (1)  and  (2),  so  far  as  deemed  wise  by  the  President, 
but  only  to  the  extent  permitted  under  any  contract  now  or  hereafter  made 
between  such  carrier  and  the  United  States  in  respect  to  the  matters  of  Federal 
control,  or,  where  no  such  contract  exists,  to  the  extent  permitted  under  para- 
graph (b)  of  section  7  of  the  standard  contract  between  the  United  States  and 
the  carriers  relative  to  deductions  from  compensation:  Provided,  That  such 
right  of  set-off  shall  not  be  so  exercised  as  to  prevent  such  carrier  from  having 
the  sums  required  for  interest,  taxes,  and  other  corporate  charges  and  expenses 
referred  to  in  paragraph  (b)  of  section  7  of  such  standard  contract,  accruing 
during  Federal  control,  and  also  the  sums  required  for  dividends  declared  and 
paid  during  Federal  control,  including,  also  in  addition,  a  sum  equal  to  that 
proportion  of  such  last  dividend  which  the  period  between  its  payment  and  the 
termination  of  Federal  control  bears  to  the  last  regular  dividend  period :  And 
provided  further,  That  such  right  of  set-off  shall  not  be  exercised  unless  there 
shall  have  first  been  paid  such  sums  in  addition  as  may  be  necessary  to  provide 
the  carrier  with  working  capital  in  amount  not  less  than  oiie  twenty-fourth  of 
its  operating  expenses  for  the  calendar  year  1919.     [41  Stat.  L.  462.] 

(b)  [Funding  of  indebtedness.]  Any  remaining  indebtedness  of  the  carrier 
to  the  United  States  in  respect  to  such  additions  and  betterments  shall,  at  the 
request  of  the  carrier,  be  funded  for  a  period  of  ten  years  from  the  termination 
of  Federal  control,  or  a  shorter  period  at  the  option  of  the  carrier,  with  interest 
at  the  rate  of  6  per  centum  per  annum,  payable  semiannually,  subject  to  the 
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right  of  such  carrier  to  pay,  on  any  interest-payment  day,  the  whole  or  any 
part  of  such  indebtedness.  Any  carrier  obtaining  the  funding  of  such  indebted- 
ness as  aforesaid  shall  give,  in  the  discretion  of  the  President,  such  security,  in 
such  form  and  upon  such  terms,  as  he  may  prescribe.     [41  Stat.  L.  463.] 

(c)  [Indebtedness  incurred  for  equipment — effect  of  funding.]     If  the 

President  and  the  various  carriers,  or  any  of  them,  shall  enter  into  an  agree- 
ment for  funding,  through  the  medium  of  car  trust  certificates,  or  otherwise,  the 
indebtedness  of  any  such  carrier  to  the  United  States  incurred  for  equipment 
ordered  for  the  benefit  of  such  carrier,  such  indebtedness  so  funded  shall  not  be 
refundable  under  the  foregoing  provisions.     [41  Stat.  L.  463.] 

(d)  [Short  term  notes  evidencing  indebtedness.]  Any  otheriiidebtfidne§a  of 
any  such  carrier  to  the  United  States  which  may  exist  after  the  settlement  of 
accounts  between  the  United  States  and  the  carrier  and  is  then  due  shall  be 
evidenced  by  notes  payable  in  one  year  from  the  termination  of  Federal  control, 
or  a  shorter  period  at  the  option  of  the  carrier,  with  interest  at  the  rate  of  6 
per  centum  per  annum,  and  secured  by  such  collateral  security  as  the  President 
may  deem  it  advisable  to  require.     [41  Stat.  L.  463.] 

(e)  [Payment  of  securities  —  extension  of  time  -:-  exchange.]  With  respect 
to  any  bonds,  notes,  or  other  securities,  acquired  under  the  provisions  of  this 
section  or  of  the  Federal  Control  Act  or  of  the  Act  entitled  '*An  Act  to  provide 
for  the  reimbursement  of  the  United  States  for  motive  power,  cars  and  other 
equipment  ordered  for  railroads  and  systems  of  transportation  under  Federal 
control,  and  for  other  purposes,''  approved  November  19,  1919,  the  President 
shall  have  the  right  to  make  such  arrangements  for  extension  of  the  time  of 
payment  or  for  the  exchange  of  any  of  them  for  other  securities,  or  partly  for 
cash  and  pai-tly  for  securities,  as  may  be  provided  for  in  any  agreement  entered 
into  by  him  or  as  may  in  his  judgment  seem  desirable.     [41  Stat.  L.  463,] 

For  Federal  Control  Act,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stitt.  Ann.  757. 
For  Act  of  Nov.  19,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  337. 

(f)  [Evidences  of  indebtedness  secured  by  equipment  trust  agreements.] 

Carriers  may,  by  agreement  with  the  President,  issue  notes  or  other  evidences 
of  indebtedness,  secured  by  equipment  trust  agreements,  for  equipment  pur- 
chased during  Federal  control  by  or  through  the  President  under  section  6  of 
the  Federal  Control  Act,  and  allocated  to  such  carriers  respectively;  and  the 
filing  of  such  equipment  trust  agreements  with  the  Commission  shall  constitute 
notice  thereof  to  all  the  world.     [41  Stat.  L.  463.] 

(g)  [Authorization  or  approval  of  evidences  of  indebted^e8S.]    A  carrier 

may  issue  evidences  of  indebtedness  pursuant  to  this  section  without  the  author- 
ization or  approval  of  any  authority.  State  or  Federal,  and  without  compliance 
with  any  requirement.  State  or  Federal,  as  to  notification.     [41  Stat.  L.  464.] 

EXISTING  RATES  TO  CONTINtJE  IN  EFFECT. 

a 

Sec.  208.  (a)  [Bates,  etc.— continuance  —  changes.]  All  rates,  fares,  and 
charges,  and  all  classifications,  regulations,  and  practices,  in  any  wise  changing, 
affecting,  or  determining,  any  part  or  the  aggregate  of  rates,  fares,  or  charges,  or 
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the  valne  of  the  service  rendered,  which  on  February  29,  1920,  are  in  effect  on 
the  lines  of  carriers  subject  to  the  Interstate  Commerce  Act,  shall  continue  in 
force  and  effect  until  thereafter  changed  by  State  or  Federal  authority, 
respectively,  or  pursuant  to  authority  of  law ;  but  prior  to  September  1,  1920, 
no  such  rate,  fare,  or  charge  shall  be  reduced,  and  no  such  classification,  regula- 
tion, or  practice  shall  be  changed  in  such  manner  as  to  reduce  any  such  rate, 
fare,  or  charge,  unless  such  reduction  or  change  is  approved  by  the  Commission. 
[41  Stat  L.  464.] 

(b)  [Joint  rates,  fares,  or  charges.]  All  divisions  of  joint  rates,  fares,  or 
charges,  which  on  February  29,  1920,  are  in  effect  between  the  lines  of  carriers 
subject  to  the  Interstate  Commerce  Act,  shall  continue  in  force  and  effect  until 
thereafter  changed  by  mutual  agreement  between  the  interested  carriers  or  by 
State  or  Federal  authorities,  respectively.     [41  Stat.  L,  464,] 

(c)  [Land  grant  railroads — transportation  of  property  and  troops  of 
United  States.]  Any  land  grant  railroad  organized  under  the  Act  of  July  28, 
1866  (chapter  300),  shall  receive  the  same  compensation  for  transportation  of 
property  and  troops  of  the  United  States  as  is  paid  to  land  grant  railroads 
organized  under  the  Land  Grant  Act  of  March  3,  1863,  and  the  Act  of  July  27, 
1866  (chapter  278).    [41  Stat,  L.  464.] 

GUARANTY  TO  CARRIERS  AFTER  TERMINATION  OF  FEDERAL  CONTROL. 

Sec.  209.  (a)   [Terms  used  in  section  defined.]  When  used  in  this  section  — 
The  term  '*  carrier  "  means  (1)  a  carrier  by  railroad  or  partly  by  railroad 
and  partly  b>  water,  whose  railroad  or  system  of  transportation  is  under  Federal 
eontrol  at  the  time  Federal  control  terminates,  or  which  has  heretofore  engaged 
as  a  common  carrier  in  general  transportation  and  competed  for  traffic,  or  con- 
neeted,  with  a  railroad  at  any  time  under  Federal  control;  and  (2)  a  sleeping 
car  company  whose  system  of  transportation  is  under  Federal  control  at  the 
time  Federal  control  terminates;  but  does  not  include  a  street  or  interurban 
electric  railway  not  under  Federal  control  at  the  time  Federal  control  termi- 
nates, which  has  as  its  principal  source  of  operating  revenue  urban,  suburban, 
or  interurban  passenger  traffic  or  sale  of  power,  heat,  and  light,  or  })Oth; 
The  term  **  guaranty  period  *'  means  the  six  months  beginning  March  1,  1920. 
The  term  '*  test  period  "  means  the  three  years  ending  June  30,  1917 ;  and 
The  term  "  railway  operating  income  "  and  other  references  to  accounts  of 
carriers  by  railroad  shall,  in  the  case  of  a  sleeping  car  company,  be  construed 
as  indicating  the  appropriate  corresponding  accounts  in  the  accounting  system 
prescribed  by  the  Commission.     [41  Stat.  L.  464.] 

(b)  [Statement  by  carrier  accepting  provisions  of  section.]  This  section 
shall  not  be  applicable  to  any  carrier  which  does  not  on  or  before  March  15, 
1920,  file  with  the  Commission  a  written  statement  that  it  accepts  all  the  pro- 
visions of  this  section.     [41  Stat.  L.  464.] 

(c)  [Guaranty  to  carriers  —  determination.]  The  United  States  hereby 
guarantees  — 

(1)  With  respect  to  any  carrier  with  which  a  contract  (exclusive  of  so-called 
cooperative  contracts  or  waivers)  has  been  made  fixing  the  amount  of  just  com- 
pensation nnder  the  Federal  Control  Act,  tbftt  the  railway  operating  income  of 
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such  carrier  for  the  guaranty  period  as  a  whole  shall  not  be  less  than  one-half 
the  amount  named  in  such  contract  as  annual  compensation,  or,  where  the  con- 
tract fixed  a  lump  sum  as  compensation  for  the  whole  period  of  Federal  oi)era- 
tion,  that  the  railway  operating  income  of  such  carrier  for  the  guaranty  period 
as  a  whole  shall  not  be  less  than  an  amount  which  shall  bear  the  same  proportion 
to  the  lump  sum  so  fixed  as  six  months  bears  to  the  number  of  months  during 
which  such  carrier  was  under  Federal  operation,  including  in  both  cases  the 
increases  in  such  compensation  provided  for  in  section  4  of  the  Federal  Control 
Act; 

(2)  With  respect  to  any  carrier  entitled  to  just  compensation  under  the 
Federal  Control  Act,  with  which  such  a  contract  has  not  been  made,  that  the 
railway  operating  income  of  such  carrier  for  the  guaranty  period  as  a  whole 
shall  not  be  less  than  one-half  of  the  annual  amount  estimated  by  the  President 
as  just  compensation  for  such  carrier  under  the  Federal  Control  Act,  including 
the  increases  in  such  compensation  provided  for  in  section  4  of  the  Federal 
Control  Act.  If  any  such  carrier  does  not  accept  the  President's  estimate 
respecting  its  just  compensation,  and  if  in  proceedings  under  section  3  of  the 
Federal  Control  Act  it  is  determined  that  a  larger  or  smaller  annual  amount  is 
due  as  just  compensation,  the  guaranty  under  this  paragraph  shall  be  increased 
or  decreased  accordingly ; 

(3)  With  respect  to  any  carrier,  whether  or  not  entitled  to  just  compensation 
under  the  Federal  Control  Act,  with  which  such  a  contract  has  not  been  made, 
and  for  which  no  estimate  of  ju3t  compensation  is  made  by  the  President,  and 
which  for  the  test  period  as  a  whole  sustained  a  deficit  in  railway  operating- 
income,  the  guaranty  shall  be  a  sum  equal  to  (a)  the  amount  by  which  any 
deficit  in  its  railway  operating  income  for  the  guaranty  period  as  a  whole 
exceeds  one-half  of  its  average  annual  deficit  in  railway  operating  income  for 
the  test  period,  plus  (b)  an  amount  equal  to  one-half  the  annual  sum  fixed  by 
the  President  under  section  4  of  the  Federal  Control  Act ; 

(4)  With  respect  to  any  carrier  not  entitled  to  just  compensation  under  the 
Federal  Control  Act,  which  for  the  test  period  as  a  whole  had  an  average  annual 
railway  operating  income,  that  the  railway  operating  income  of  such  carrier  for 
the  guaranty  period  as  a  whole  shall  not  be  less  than  one-half  the  average  annual 
railway  operating  income  of  such  carrier  during  the  test  period.  [41  Stat.  L. 
464.] 

For  Federal  Control  Act,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  757. 

(d)  [Effect  of  payments  in  excess  of  guaranty.]  If  for  the  guaranty  period 
as  a  whole  the  railway  operating  income  of  any  carrier  entitled  to  a  guaranty 
under  paragraph  (1),  (2),  or  (4)  of  subdivision  (c)  is  in  excess  of  the  minimum 
railway  operating  income  guaranteed  in  such  paragraph,  such  carrier  shall 
forthwith  pay  the  amount  of  such  excess  into  the  Treasury  of  the  United  States. 
If  for  the  guaranty  period  as  a  whole  the  railway  operating  income  of  any 
carrier  entitled  to  a  guaranty  under  paragraph  (3)  of  subdivision  (c)  is  in 
excess  of  one-half  of  the  annual  sum  fixed  by  the  President  with  respect  to  such 
carrier  under  section  4  of  the  Federal  Control  Act,  such  carrier  shall  forthwith 
pay  the  amount  of  such  excess  into  the  Treasury  of  the  United  States.  The 
amounts  so  paid  into  the  Treasury  of  the  United  States  shall  be  added  to  the 
funds  made  available  under  section  202  for  the  purposes  indicated  in  such 
section.  Notwithstanding  the  provisions  of  this  subdivision,  any  carrier  may 
retain  out  of  any  such  excess  any  amount  necessary  to  enable  it  to  pay  its  fixed 
charges  accruing  during  the  guaranty  period.     [41  Stat.  L.  465.] 
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(e)  [Manner  of  oompnting  railway  operating  income,  or  deficit  therein.] 
For  the  purposes  of  this  section  railway  operating  income,  or  any  deficit  therein, 
for  the  test  period  shall  be  computed  in  the  manner  provided  for  in  section  1 
of  the  Federal  Control  Act.    [41  Stat,  L.  465.] 

(f )  [Elements  considered  in  computing  railway  operating  income  or  deficit 
therein.]  In  computing  railway  operating  income,  or  any  deficit  therein,  for 
the  guaranty  period  for  the  purposes  of  this  section  — 

(1)  Debits  and  credits  arising  from  the  accounts,  called  in  the  monthly  reports 
to  the  Commission  equipment  rents  and  joint  facility  rents,  shall  be  included, 
but  debits  and  credits  arising  from  the  operation  of  such  street  electric  pas- 
senger railways,  including  railways  commonly  called  interurbans,  as  are  not 
under  Federal  control  at  the  time  of  termination  thereof,  shall  be  excluded; 

(2)  Proper  adjustments  shall  be  made  (a)  in  case  any  lines  which  were,  dur- 
ing any  portion  of  the  period  of  Federal  control,  a  part  of  the  railroad  or  system 
of  transportation  of  the  carrier,  and  whose  railway  operating  income  was 
indnded  in  such  income  of  the  carrier  for  the  test  period,  do  not  continue  to  be 
a  part  of  such  railroad  or  system  of  transportation  during  the  entire  guaranty 
period,  and  (b)  in  case  of  any  lines  acquired  by,  leased  to,  or  consolidated  with, 
the  railroad  or  system  of  transportation  of  the  carrier  at  any  time  since  the  end 
of  the  test  period  and  prior  to  the  expiration  of  the  guaranty  period,  for  which 
separate  operating  returns  to  the  Commission  are  not  made  in  respect  to  the 
entire  portion  of  the  guaranty  period ; 

(3)  There  shall  not  be  included  in  operating  expenses,  for  maintenance  of 
way  and  structures,  or  for  maintenance  of  equipment,  more  than  an  amount 
fixed  by  the  Commission.  In  fixing  such  amount  the  Commission  shall  so  far  as 
practicable  apply  the  rule  set  forth  in  the  proviso  in  paragraph  (a)  of  section 
5  of  the  *'  standard  contract  '^  between  the  United  States  and  the  carriers 
(whether  or  not  such  contract  has  been  entered  into  with  the  carrier  whose  rail- 
way operating  income  is  being  computed)  ; 

(4)  There  shall  not  be  included  any  taxes  paid  under  Title  I  or  II  of  the 
Revenue  Act  of  1917,  or  such  portion  of  the  taxes  paid  under  Title  II  or  III  of 
the  Revenue  Act  of  1918  as  by  the  terms  of  such  Act  arc  to  be  treated  as  levied 
by  an  Act  in  amendment  of  Title  I  or  II  of  the  Revenue  Act  of  1917 ;  and 

(5)  The  Commission  shall  require  the  elimination  and  restatement  of  the 
operating  expenses  and  revenues  (other  than  for  maintenance  of  way  and 
structures,  or  maintenance  of  equipment)  for  the  guaranty  period,  to  the  extent 
neee5?sary  to  correct  and  exclude  any  disproportionate  or  unreasonable  charge  to 
such  expenses  or  revenues  for  such  period,  or  any  charge  to  such  expenses  or 
revenues  for  such  period  which  under  a  proper  system  of  accounting  is  attribu- 
table to  another  period.     [41  Stat.  L.  465.] 

For  Bevenue  Act  of  1917  and  1918,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann. 
270  et  seq. 

(g)  [Ascertaining  and  paying  guaranty.]  The  Commission  shall,  as  soon  as 
practicable  after  the  expiration  of  the  guaranty  period,  ascertain  and  certify  to 
the  Secretary  of  the  Treasury  the  several  amounts  necessary  to  make  good  the 
foregoing  guaranty  to  each  carrier.  The  Secretary  of  the  Treasury  is  hereby 
authorized  and  directed  thereupon  to  draw  warrants  in  favor  of  each  j?uch 
carrier  upon  the  Treasury  of  the  United  States,  for  the  amount  shown  in  such 
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certificate  as  necessary  to  make  good  such  guaranty.  An  amount  sufficient  to 
pay  such  warrants  is  hereby  appropriated  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated.    [41  Stat.  L.  466.] 

(h)  [Advances  to  carriers  during  guaranty  period.]    Upon  application  of 

any  carrier  to  the  Commission,  asking  that  during  the  guaranty  period  there 
may  be  advanced  to  it  from  time  to  time  such  sums,  not  in  excess  of  the  esti- 
mated amount  necessary  to  make  good  the  guaranty,  as  are  necessary  to  enable 
it  to  meet  its  fixed  charges  and  operating  expenses,  the  Commission  may  certify 
to  the  Secretary  of  the  Treasury  the  amount  of,  and  times  at  which,  such 
advances,  if  any,  shall  be  made.  The  Secretary  of  the  Treasury,  on  receipt  of 
such  certificate,  is  authorized  and  directed  to  make  the  advances  in  the  amounts 
and  at  the  times  specified  ih  the  certificate,  upon  the  execution  by  the  carrier 
of  a  contract,  secured  in  such  manner  as  the  Secretary  may  determine,  that  upon 
final  determination  of  the  amount  of  the  guaranty  provided  for  by  this  section 
such  carrier  will  repay. to  the  United  States  any  amounts  which  it  has  received 
from  such  advances  in  excess  of  the  guaranty,  with  interest  at  the  rate  of  6  per 
centum  per  annum  from  the  time  such  excess  was  paid.  There  is  hereby  appro- 
priated, out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  a  sum 
sufficient  to  enable  the  Secretary  of  the  Treasury  to  make  the  advances  referred 
to  in  this  subdivision.     [41  Stat.  L.  466.] 


(i)  [American  Bailway  Express  Company  —  guaranty.]  If  the  American 
Railway  Express  Company  shall,  on  or  before  March  15,  1920,  file  with  the 
Commission  a  written  statement  that  it  accepts  all  the  provisions  of  this  sub- 
division, the  contract  jf  June  26,  1918,  between  such  company  and  the  Director 
General  of  Railroads,  as  amended  and  continued  by  agreement  dated  Novem- 
ber 21,  1918,  shall  remain  in  full  force  and  effect  during  the  guaranty  period  in 
so  far  as  the  same  constitutes  a  guaranty  on  the  part  of  the  United  States  to 
such  company  against  a  deficit  in  operating  income. 

In  computing  oi)erating  income,  and  any  deficit  therein,  for  the  guaranty 
period  for  the  purposes  of  this  subdivision,  the  Commission  shall  require  the 
elimination  and  restatement  of  the  operating  expenses  and  revenues  for  the 
guaranty  period,  to  the  extent  necessary  to  correct  and  exclude  any  dispro- 
portionate or  unreasonable  charge  to  such  expenses  or  revenues  for  such  period, 
or  any  charge  to  such  expenses  or  revenues  for  such  period  which  under  a 
proper  system  of  accounting  is  attributable  to  another  period,  and  to  exclude 
from  operating  expenses  so  much  of  the  charge  for  payment  for  express  privi- 
leges to  carriers  on  whose  lines  the  express  traffic  is  carried  as  is  in  excess  of 
50.25  per  centum  of  gross  express  revenue. 

For  the  guaranty  period  the  American  Railway  Express  Company  shall  pay 
to  every  carrier  which  accepts  the  provisions  of  this  section,  as  provided  in  sub- 
division (b)  hereof,  50.25  per  centum  of  the  gross  revenue  earned  on  the  trans- 
portation of  all  its  express  traffic  on  the  carrier's  lines,  and  every  such  carrier 
shall  accept  from  the  American  Railway  Express  Company  such  percentage  of 
the  gross  revenue  as  its  compensation.  In  arriving  at  the  gross  revenue  on 
through  or  joint  express  traffic,  the  method  of  dividing  the  revenue  between  the 
carriers  shall  be  that  agreed  upon  between  the  carriers  and  such  express  com- 
pany and  approved  by  the  Commission. 


INTERSTATE  COMMERCE  85 

If  for  the  guaranty  period  as  a  whole  the  American  Railway  Express  Com- 
pany does  not  have  a  deficit  in  operating  income,  it  shall  forthwith  pay  the 
amount  of  its  operating  income  for  such  period  into  the  Treasury  of  the  United 
States,  The  amount  so  paid  shall  be  added  to  the  funds  made  available  under 
section  202  for  the  purposes  indicated  in  such  section. 

The  Commission  shall,  as  soon  as  practicable  after  the  expiration  of  the 
guaranty  period,  certify  to  the  Secretary  of  the  Treasury  the  amount  necessary 
to  make  good  the  foregoing  guaranty  to  the  American  Railway  Express  Com-  • 
pany.  The  Secretary  of  the  Treasury  is  hereby  authorized  and  directed  there- 
upon to  draw  warrants  in  favor  of  such  company  upon  the  Treasury  of  the 
United  States  for  the  amount  shown  in  such  certificate  as  necessary  to  make 
good  such  guaranty.  An  amount  sufficient  to  pay  such  warrants  is  hereby  appro- 
priated out  V  f  any  money  in  the  Treasury  not  otherwise  appropriated. 

Upon  application  of  the  American  Railway  Express  Company  to  the  Com- 
mission, aisking  that  during  the  guaranty  period  there  may  be  advanced  to  it 
from  time  to  time  such  sums,  not  in  excess  of  the  estimated  amount  necessary  to 
make  good  the  guaranty,  as  are  necessary  to  enable  it  to  meet  its  operating 
expenses,  the  Commission  may  certify  to  the  Secretary  of  the  Treasury  the 
amount  of,  and  times  at  which,  such  advances,  if  any,  shall  be  made.  The 
Secretary  of  the  Treasury,  on  receipt  of  such  certificate,  is  authorized  and 
directed  to  make  the  advances  in  the  amounts  and  at  the  times  specified  in  the 
certificate,  upon  the  execution  by  such  company  of  a  contract,  secured  in  such 
manner  as  the  Secretary  may  determine,  that  upon  final  determination  of  the 
amount  of  the  guaranty  provided  for  by  this  subdivision  such  company  will 
repay  to  the  United  States  any  amounts  which  it  has  received  from  such  advances 
in  excess  of  the  guaranty,  with  interest  at  the  rate  of  6  per  centum  per  annum 
from  the  time  such  excess  was  paid.  There  is  hereby  appropriated  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated  a  sum  sufficient  to  enable- 
the  Secretary  of  the  Treasury  to  make  the  advances  referred  to  in  this  sub- 
division.    [41  Stat.  L.  467.] 

NEW  LOANS  TO  RAHJIOADS. 

Sec.  210.  (a)  [Loans  by  United  States  to  railroads  —  application  to  Inter- 
state Commerce  Commission.]  For  the  purpose  of  enabling  carriers  by  railroad 
subject  to  the  Interstate  Commerce  Act  properly  to  serve  the  public  during  the 
transition  period  immediately  following  the  termination  of  Federal  control,  any 
such  carrier  may,  at  any  time  after  the  passage  of  this  Act,  and  "before  the 
expiration  of  two  years  after  the  termination  of  Federal  control  make  applica- 
tion to  the  commission  for  a  loan  from  the  United  States  to  meet  its  maturing 
indebtedness,  or  to  provide  itself  with  equipment  or  other  additions  and 
betterments,  setting  forth  the  amount  of  the  loan;  the  term  for  which  it  is 
desired ;  the  purpose  of  the  loan  and  the  use  to  which  it  will  be  applied ;  the 
present  and  prospective  ability  of  the  applicant  to  repay  the  loan  and  meet 
the  reqxdrements  of  its  obligations  in  that  regard ;  the  character  and  value  of 
the  security  offered ;  and  the  extent  to  which  the  public  convenience  and  neces- 
sity will  be  served.  The  application  shall  be  accompanied  by  statements  show- 
ing such  facts  in  detail  as  the  commission  may  require  with  respect  to  the 
physical  situation,  ownership,  capitalization,  indebtedness,  contract  obligations, 
operation,  and  earning  power  of  the  applicant,  together  with  such  other  facts 
relating  to  the  propriety  and  expediency  of  granting  the  loan  applied  for,  and 


86  FED.  STAT.  ANN.  — 1920  SUPP. 

the  ability  of  the  applicant  to  make  good  the  obligation  as  the  commissian 
may  deem  pertinent  to  the  inquiry.  [41  Stat.  L,  468,  as  amended  by  41  Stat. 
L.  946.] 

(b)  [Investigation  by  Commission  —  certifying  findings,  etc.,  to  Secretary 
of  Treasury.]  If  the  commission,  after  such  hearing  and  investigation,  with  or 
without  notice,  as  it  may  direct,  finds  that  the  making,  in  whole  or  in  part,  of  the 
proposed  loan  by  the  United  States,  for  one  or  more  of  the  aforesaid  purposes, 
is  necessary  to  enable  the  applicant  properly  to  meet  the  transportation  needs 
of  the  public,  and  that  the  prospective  earning  power  of  the  applicant  and  the 
character  and  value  of  the  security  offered  are  such  as  to  furnish  reasonable 
assurance  of  the  applicant's  ability  to  repay  the  loan  within  the  time  fixed 
therefor,  and  to  meet  its  other  obligations  in  connection  with  such  loan  the 
commission  shall  certify  to  the  Secretary  of  the  Treasury  its  findings  of  such 
facts ;  also  the  amount  of  the  loan  which  is  to  be  made ;  the  time,  not  exceeding 
fifteen  years  from  the  making  thereof,  within  which  it  is  to  be  repaid ;  the  terms 
and  conditions  of  the  loan,  including  the  security  to  be  given  for  repayifient; 
that  the  prospective  earning  power  of  the  applicant,  together  with  the  character 
and  value  of  the  security  offered,  furnish,  in  the  opinion  of  the  commission, 
reasonable  assurance  of  the  applicant's  ability  to  repay  the  loan  within  the 
time  fixed  therefor  and  reasonable  protection  to  the  United  States;  and  that 
the  applicant,  in  the  opinion  of  the  commission,  is  unable  to  provide  itself  with 
the  funds  necessary  for  the  aforesaid  purposes  from  other  sources.  [41  Stat. 
L.  468,  as  amended  by  41  Stat.  L.  946.] 

(c)  [Loan  by  Secretary  of  Treasury  on  receipt  of  certificate  —  terms.] 

Upon  receipt  of  such  certificate  from  the  commission  the  Secretary  of  the 
Treasury  shall  immediately,  or  soon  as  practicable,  make  a  loan  of  the  amount 
recommended  in  such  certificate  out  of  any  funds  in  the  revolving  fund  pro- 
vided for  in  this  section  and  accept  the  security  prescribed  therefor  by  the 
commission.  All  such  loans  shall  bear  interest  at  the  rate  of  6  per  centum  per 
annum,  payable  semiannually,  to  the  Secretary  of  the  Treasury,  and  to  be  placed 
■  to  the  credit  of  said  revolving  fund.  The  form  of  obligation  to  be  entered  into 
shall  be  prescribed  by  the  Secretary  of  the  Treasury,  but  the  time,  not  exceed- 
ing fiifteen  years  from  the  making  thereof,  within  which  such  loan  is  to  be 
repaid,  the  security  which  is  to  be  taken  therefor,  and  the  terms  and  the  con- 
ditions of  the  loan  shall  be  in  accordance  with  the  findings  and  the  certificate  of 
the  commission.     [41  Stat.  L.  468,  as  amended  by  41  Stat.  L.  946.] 

(d)  [Advice  and  assistance  of  Federal  Reserve  Board.]  The  Conunission 
or  the  Secretary  of  the  Treasury  may  call  upon  the  Federal  Reserve  Board  for 
advice  and  assistance  with  respect  to  any  such  application  or  loan.  [41  Stai. 
L.  468.] 

(e)  [Revolving  fund  for  loan  purposes,  etc.]  There  is  hereby  appropriated 
out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated  the  sum  of 
$300,000,000,  which  shall  be  used  as  a  revolving  fund  for  the  purpose  of  jnak- 
ing  the  loans  provided  for  in  this  section,  and  for  paying  the  judgments,  decrees, 
and  awards  referred  to  in  subdivision  (e)  of  section  206.     [41  Stat.  L.  468.} 
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(f )  [Evidences  of  indebtedness  —  issuance  by  carriers.]  A  carrier  may  issue 
e^'idences  of  indebtedness  to  the  United  States  pursuant  to  this  section  without 
the  authorization  or  approval  of  any  authority,  State  or  Federal,  and  without 
compliance  with  any  requirement,  State  or  Federal,  as  to  notification.  [41  Stat. 
L.  469.] 

Paragraphs  (a),  (b)  and  (c)  of  this  section  were  amended  by  sec.  5  of  the  Sundry  Civil 
Appropriation  Act  of  June  5,  1920,  ch.  235.  Section  6  further  provided  as  follows:  "The 
kMuis  lor  equii»nent  authorized  by  section  210,  Transportation  Act,  1920,  may  be  made  to  or 
through  such  organization,  car  trust  or  other  agency  as  may  be  determined  upon  or  approved 
or  organized  for  the  purpose  by  the  commission  as  most  appropriate  in  the  public  interest  for 
the  construction,  and  sale  or  lease  of  equipment  to  carriers,  upon  such  geperal  terms  as  to 
security  and  payment  or  lease  as  provided  in  this  section  or  in  subsections  11  and  13  of 
section  422  of  the  Transportation  Act,  1920."     [41  Stat.  L.  947.] 

EXECUTION  OF  POWERS  OP  PRESIDENT. 

Sbc.  211.  [Execution  of  powers  by  agents.]  All  powers  and  duties  con- 
ferred or  imposed  upon  the  President  by  the  preceding  sections  of  this  Act, 
except  the  designation  of  the  agent  under  section  206,  may  be  executed  by  him 
through  such  agency  or  agencies  as  he  may  determine.    [41  Stat.  L.  469.] 

TiTLiE     III. —  Disputes    Between    Carriers    and    Their    Employees    and 

Subordinate  Oppictals. 

S£G.  300.  [Terms  used  in  title  defined.]    When  used  in  this  title  — 

(1)  The  term  "  carrier  "  includes  any  express  company,  sleeping  car  com- 
pany, and  any  carrier  by  railroad,  subject  to  the  Interstate  Commerce  Act, 
except  a  street,  interurban,  or  suburban  electric  railway  not  operating  as  a  part 
of  a  general  steam  railroad  system  of  transportation; 

(2)  The  term  "Adjustment  Board  "  means  any  Railroad  Board  of  Labor 
Adjustment  established  under  section  302 ; 

(3)  The  term  **  Labor  Board  "  means  the  Railroad  Labor  Board; 

(4)  The  term  *'  commerce  "  means  commerce  among  the  several  States  or 
between  any  State,- Territory,  or  the  District  of  Columbia  and  any  foreign  nation, 
or  between  any  Territory  or  the  District  of  Columbia  and  any  State,  or  between 
any  Territory  and  any  other  Territory,  or  between  any  Territory  and  the  Dis- 
trict of  Columbia,  or  within  any  Territory  or  the  District  of  Columbia,  or 
between  points  in  the  same  State  but  through  any  other  State  or  any  Territory 
or  the  District  of  Columbia  or  any  foreign  nation ;  and 

(5)  The  term  **  subordinate  official  "  includes  officials  of  carriers  of  such 
class  or  rank  as  the  Commission  shall  designate  by  regulation  formulated  and 
issued  after  such  notice  and  hearing  as  the  Commission  may  prescribe,  to  the 
earners,  and  employees  and  subordinate  officials  of  carriers,  and  organizations 
thereof,  directly  to  be  affected  by  such  regulations.     [41  Stat.  L.  469.] 

Sec.  301.  [I>isputes  —  conference  between  representatives  of  parties  — 
reference  to  official  board.]  It  shall  be  the  duty  of  all  carriers  and  their  officers, 
employees,  and  agents  to  exert  every  reasonable  effort  and  adopt  every  avail- 
able means  to  avoid  any  interruption  to  the  operation  of  any  carrier  growing 
out  of  any  dispute  between  the  carrier  and  the  employees  or  subordinate  officials 
th«*eof.  All  such  disputes  shall  be  considered  and,  if  possible,  decided  in  con- 
ference between  representatives  designated  and  authorized  so  to  confer  by  the 
earners,  or  the  employees  or  subordinate  officials  thereof,  directly  interested  in 
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the  dispute.  If  any  dispute  is  not  decided  in  such  conference,  it  shall  be 
referred  by  the  parties  thereto  to  the  board  which  under  the  provisions  of  this 
title  is  authorized  to  hear  and  decide  such  dispute.     [41  Stat.  L.  469,] 

Sec.  302.  [Railroad  Boards  of  Labor  Adjustment  —  establishment.]  Rail- 
road Boards  of  Labor  Adjustment  may  be  established  by  agreement  between 
any  carrier,  group  of  carriers,  or  the  carriers  as  a  whole,  and  any  employees  or 
subordinate  officials  of  carriers,  or  organization  or  group  of  organizations 
thereof.     [41  Stat.  L.  469.] 

Sec.  303.  [Disputes  within  jurisdiction  of  Adjustment  Board  — how 
initiated.]  Each  such  Adjustment  Board  shall,  (1)  upon  the  application  of 
the  chief  executive  of  any  carrier  or  organization  of  employees  or  subordinate 
oflScials  whose  members  are  directly  interested  in  the  dispute,  (2)  upon  the 
written  petition  signed  by  not  less  than  100  unorganized  employees  or  sub- 
ordinate officials  directly  interested  in  the  dispute,  (3)  upon  the  Adjustment 
Board's  own  motion,  or  (4)  upon  the  request  of  the  Labor  Board  whenever 
such  board  is  of  the  opinion  that  the  dispute  is  likely  substsintially  to  interrupt 
commerce,  receive  for  hcaiing,  and  as  soon  as  practicable  and  with  due  diligence 
decide,  any  dispute  involving  only  grievances,  rules,  or  working  conditions,  not 
decided  as  provided  in  section  301,  between  the  carrier  and  its  employees  or 
subordinate  officials,  who  are,  or  any  organization  thereof  which  is,  in  accord- 
ance with  the  provisions  of  section  302,  represented  upon  any  such  Adjustment 
Board.     [41  Stat.  L.  469.] 

Sec.  304.  [''Railroad  Labor  Board" — composition  —  nominations  by 
employees,  employers,  and  President  —  vacancies.]  There  is  hereby  established 
a  board  to  be  known  as  the  **  Railroad  Labor  Board  ''  and  to  be  composed  of 
nine  members  as  follows : 

(1)  Three  members  constituting  the  labor  group,  representing  the  employees 
and  subordinate  officials  of  the  carriers,  to  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  from  not  less  than  six  nominees 
whose  nominations  shall  be  made  and  offered  by  such  employees  in  such  manner 
as  the  Commission  shall  by  regulation  prescribe; 

(2)  Three  members,  constituting  the  management  group,  representing  the 
carriers,  to  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  from  not  less  than  six  nominees  whose  nominations  shall  be  made 
and  offered  by  the  carriers  in  such  manner  as  the  Commission  shall  by  regulation 
prescribe;  and 

(3)  Three  members,  constituting  the  public  group,  representing  the  public, 
to  be  appointed  directly  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate. 

Any  vacancy  on  the  Labor  Board  shall  be  filled  in  the  same  manner  as  the 
original  appointment.  [41  Stat.  L.  470.] 

Sec.  305.  [Failure  of  employees  or  carriers  to  make  nominations  for  Labor 
Board  —  considerations  determining  selection  of  members  by  President.]    If 

either  the  employees  or  the  carriers  fail  to  make  nominations  and  offer  nominees 
in  accordance  with  the  regulations  of  the  Commission,  as  provided  in  para- 
graphs (1)  and  (2)  of  section  304,  within  thirty  days  after  the  passage  of  this 
Act  in  case  of  any  original  appointment  to  the  office  of  member  of  the  Labor 
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Board,  or  in  case  of  a  vacancy  in  any  such  oflSce  within  fifteen  days  after  such 
vacancy  occurs,  the  President  shall  thereupon  directly  make  the  appointment, 
by  and  with  the  advice  and  consent  of  the  Senate.  In  making  any  such  appoint- 
ment the  President  shall,  as  far  as  he  deems  it  practicable,  select  an  individual 
associated  in  interest  with  the  carriers  or  employees  thereof,  whichever  he  is 
to  represent.     [41  Stat,  L.  470.] 

Sec.  306.  (a)  [Membership   on  Labor  Board — subsequent  ineligibility.] 

Any  member  of  the  Labor  Board  who  during  his  term  of  office  is  an 
active  member  or  in  the  employ  of  or  holds  any  office  in  any  organization  of 
employees  or  subordinate  officials,  or  any  carrier,  or  owns  any  stock  or  bond 
thereof,  or  is  pecuniarily  interested  therein,  shall  at  once  become  ineligible  for 
further  membership  xipon  the  Labor  Board ;  but  no  such  member  is  required  to 
relinquish  honorary  membership  in,  or  his  rights  in  any  insurance  or  pension 
or  other  benefit  fund  maintained  by,  any  organization  of  employees  or  sub- 
ordinate officials  or  by  a  carrier.     [41  Stat.  L.  470.] 

(b)  [Terms  of  members  of  Labor  Board  —  salary  —  removal  from  office.] 
Of  the  original  members  of  the  Labor  Board,  one  from  each  group  shall  be 
appointed  for  a  term  of  three  years,  one  for  two  years,  and  one  for  one  year. 
ITieir  successors  shall  hold  office  for  terms  of  five  years,  except  that  any  member 
appointed  to  fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  term  of 
the  member  whom  he  succeeds.  Each  member  shall  receive  from  the  United 
States  an  annual  salary  of  $10,000.  A  member  may  be  removed  by  the  President 
for  neglect  of  duty  or  malfeasance  in  office,  but  for  no  other  cause.  [41  Stat. 
L.  470.] 

Sec.  307.  [Disputes  within  jurisdiction  of  Labor  Board — hearings  and 

decLdons.]  (a)  The  Labor  Board  shall  hear,  and  as  soon  as  practicable  and 
with  due  diligence  decide,  any  dispute  involving  grievances,  rules,  or  working 
conditions,  in  respect  to  which  any  Adjustment  Board  certifies  to  the  Labor 
Board  that  in  its  opinion  the  Adjustment  Board  has  failed  or  will  fail  td  reach 
a  decision  within  a  reasonable  time,  or  in  respect  to  which  the  Labor  Board 
determines  that  any  Adjustment  Board  has  so  failed  or  is  not  using  due  diligience 
in  its  consideration  thereof.  In  case  the  appropriate  Adjustment  Board  is  not 
organized  under  the  provisions  of  section  302,  the  Labor  Board,  (1)  upon  the 
application  of  the  chief  executive  of  any  carrier  or  organization  of  employees 
or  subordinate  officials  whose  members  are  directly  interested  in  the  dispute, 
(2)  upon  a  written  petition  signed  by  not  less  than  100  unorganized  employees 
or  subordinate  officials  directly  interested  in  the  dispute,  or  (3)  upon  the 
Labor  Board's  own  motion  if  it  is  of  the  opinion  that  the  dispute  is  likely 
substantially  to  interrupt  commerce,  shall  receive  for  hearing,  and  as  soon  as 
practicable  and  with  due  diligence  decide,  any  dispute  involving  grievances, 
rales,  or  working  conditions  which  is  not  decided  as  provided  in  section  301 
and  which  such  Adjustment  Board  would  be  required  to  receive  for  hearing 
and  decision  under  the  provisions  of  Section  303. 

(b)  The  Labor  Board,  (1)  upon  the  application  of  the  chief  executive  of 
any  carrier  or  organization  of  employees  or  subordinate  officials  whose  members 
are  directly  interested  in  the  dispute,  (2)  upon  a  written  petition  signed  by 
not  less  than  100  unorganized  employees  or  subordinate  officials  directly  inter- 
ested in  the  dispute,  or  (3)  upon  the  Labor  Board's  own  motion  if  it  is  of 
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the  opinion  that  the  dispute  is  likely  substantially  to  interrupt  commerce,  shall 
receive  for  hearing,  and  as  soon  as  practicable  and  with  due  diligence  decide, 
all  disputes  with  respect  to  the  wages  or  salaries  of  employees  or  subordinate 
officials  of  carriers,  not  decided  as  provided  in  section  301.  The  Labor  Board 
may  upon  its  own  motion  within  ten  days  after  the  decision,  in  accordance 
with  the  provisions  of  section  301,  of  any  dispute  with  respect  to  wages  or 
salaries  of  employees  or  subordinate  officials  of  carriers,  suspend  the  operation 
of  such  decision  if  the  Labor  Board  is  of  the  opinion  that  the  decision  involves 
such  an  increase  in  wages  or  salaries  as  will  be  likely  to' necessitate  a  sub- 
stantial readjustment  of  the  rates  of  any  carrier.  The  Labor  Board  shall  hear 
any  decision  so  suspended  and  as  soon  as  practicable  and  with  due  diligence 
decide  to  afSrm  or  modify  such  suspended  decision. 

(c)  A  decision  by  the  Labor  Board  under  the  provisions  of  paragraphs  (a) 
or  (b)  of  this  section  shall  require  the  concurrence  therein  of  at  least  5  of*  the 
9  members  of  the  Labor  Board :  Provided,  That  in  case  of  any  decision  under 
paragraph  (b),  at  least  one  of  the  representatives  of  the  public  shall  concur 
in  such  decision.  All  decisions  of  the  Labor  Board  shall  be  entered  upon  the 
records  of  the  board  and  copies  thereof,  together  with  such  statement  of  facts 
bearing  thereon  as  the  board  may  deem  proper,  shall  be  immediately  com- 
municated to  the  parties  to  the  dispute,  the  President,  each  Adjustment  Board, 
and  the  Commission,  and  shall  be  given  further  publicity  in  such  manner  as 
the  Labor  Board  may  determine. 

(d)  All  the  decisions  of  the  Labor  Board  in  respect  to  wages  or  salaries  and 
of  the  Labor  Board  or  an  Adjustment  Board  in  respect  to  working  conditions 
of  employees  or  subordinate  officials  of  carriers  shall  establish  rates  of  wages 
and  salaries  and  standards  of  working  conditions  which  in  the  opinion  of  the 
board  are  just  and  reasonable.  In  determining  the  justness  and  reasonableness 
of  such  wages  and  salaries  or  working  conditions  the  board  shall,  so  far  as 
applicable,  take  into  consideration  among  other  relevant  circumstances: 

(1)  The  scales  of  wages  paid  for  similar  kinds  of  work  In  other  industries; 

(2)  .The  relation  between  wages  and  the  cost  of  living; 

(3)  The  hazards  of  the  employment; 

(4)  The  training  and  skill  required ; 

(5)  The  degree  ot  responsibility; 

(6)  The  character  and  regularity  of  the  employment;  and 

(7)  Inequalities  of  increases  in  wages  or  of  treatment,  the  result  of  previous 
wage  orders  or  adjustments.     [41  Stat.  L.  470.] 

Sec.  308.  [Powers  of  Labor  Board  as  to  chairmanship,  office,  etc. —  investi- 
gations —  regulations  —  reports.]    The  Labor  Board  — 

(1)  Shall  elect  a  chairman  by  majority  vote  of  its  members; 

(2)  Shall  maintain  central  offices  in  Chicago,  Illinois,  but  the  Labor  Board 
may,  whenever  it  deems  it  necessary,  meet  at  such  other  place  as  it  may 
determine ; 

(3)  Shall  investigate  and  study  the  relations  between  carriers  and  their 
employees,  particularly  questions  relating  to  wages,  hours  of  labor,  and  other 
conditions  of  employment  and  the  respective  privileges,  rights,  and  duties  of 
carriers  and  employees,  and  shall  gather,  compile,  classify,  digest,  and  publish, 
from  time  to  time,  data  and  information  relating  to  such  questions  to  the  end 
that  the  Labor  Board  may  be  properly  equipped  to  perform  its  duties  under 
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this  title  and  that  the  members  of  the  Adjustment  Boards  and  the  public  may 
be  properly  informed ; 

(4)  May  make  reflations  necessary  for  the  efficient  execution  of  the 
functions  vested  in  it  by  this  title ;  and 

(5)  Shall  at  least  annually  collect  and  publish  the  decisions  and  regulations 
of  the  Labor  Board  and  the  Adjustment  Boards  and  all  court  and  administra- 
tive decisions  and  regulations  of  the  Commission  in  respect  to  this  title,  together 
with  a  cumulative  index-digest  thereof.     [41  Stat,  L.  472,] 

Sec.  309.  [Bight  of  parties  to  disputes  to  hearing.]  Any  party  to  any 
dispute  to  be  considered  by  an  Adjustment  Board  or  by  the  Labor  Board  shall 
be  entitled  to  a  hearing  either  in  person  or  by  counsel.     [41  Stat.  L.  472.] 

Sec.  310.  (a)  [Witnes^^es  in  investigations  by  Labor  Board  —  documentary 
evidence  —  depositions  —  fees  and  mileage.]  For  the  efficient  administration 
of  the  functions  vested  in  the  Labor  Board  by  this  title,  any  member  thereof 
may  require,  by  subpoena  issued  and  signed  by  himself,  the  attendance  of  any 
witness  and  the  production  of  any  book,  paper,  document,  or  other  evidence 
from  any  place  in  the  United  States  at  any  designated  place  of  hearing,  and 
the  takin«r  of  a  deposition  before  any  designated  person  having  power  to 
administer  caths.  In  the  case  of  a  deposition  the  testimony  shall  be  reduced 
to  writing  by  the  person  taking  the  deposition  or  under  his  direction,  and  shall 
then  be  subscribed  to  by  the  deponent.  Any  member  of  the  Labor  Board  may 
administer  oaths  and  examine  any  witness.  Any  witness  summoned  before  the 
board  and  any  witness  whose  deposition  is  taken  shall  be  paid  the  same  fees 
and  mileage  as  are  paid  witnesses  in  the  courts  of  the  United  States.  [41  Stat. 
L  472.] 

(b)  [Failure  to  comply  with  subpcena  —  contumacy  of  witness  —  con- 
tempt.] In  case  of  failure  to  comply  with  any  subpcena  or  in  case  of  the 
contumacy  of  any  witness  appearing  before  the  Labor  Board,  the  board  may 
invoke  the  aid  of  any  United  States  district  court.  Such  court  may  thereupon 
order  the  witness  to  comply  with  the  requirements  of  such  subpcena,  or  to 
give  evidence  touching  the  matter  in  question,  as  the  case  may  be.  Any  failure 
to  obey  such  order  may  be  punished  by  such  court  as  a  contempt  thereof. 
[41  Stat.  L.  472.] 

(c)  [Incriminatory  testimony.]  No  person  shall  be  excused  from  so  attend- 
ing and  testifying  or  deposing,  nor  from  so  producing  any  book,  paper,  docu- 
ment, or  other  evidence  on  the  ground  th&t  the  testimony  or  evidence,  docu- 
mentary or  otherwise,  required  of  him  may  tend  to  incriminate  him  or  subject 
Mm  to  a  penalty  or  forfeiture;  but  no  natural  person  shall  be  prosecuted  or 
sabjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction, 
matter,  or  thing,  as  to  which  in  obedience  to  a  subpoena  and  under  oath,  he 
may  so  test  if  y  or  produce  evidence,  documentary  or  otherwise.  But  no  person 
shall  be  exempt  from  prosecution  and  punishment  for  perjury  committed  in  so 
t^ifying.      [41  Stat.  L.  472.] 

Sec.  311.  (a)  [Books,  etc.,  relating  to  matters  under  investigation  by  Labor 
Board  —  right  of  access.]  When  necessary  to  the  efficient  administration  of 
tie  functions  vested  in  the  Labor  Board  by  this  title,  any  member,  officer. 
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employee,  or  agent  thereof,  duly  authorized  in  writing  by  the  board,  shall  at 
all  reasonable  times  for  the  purpose  of  examination  have  access  to  and  the 
right  to  copy  any  book,  account,  record,  paper,  or  correspondence  relating  tc 
any  matter  which  the  board  is  authorized  to  consider  or  investigate.  Any  person 
who  upon  demand  refuses  any  duly  authorized  member,  officer,  employee,  or 
agent  of  the  Labor  Board  such  right  of  access  or  copying,  or  hinders*,  obstructs, 
or  resists  him  in  the  exercise  of  such  right,  shall  upon  conviction  thereof  be 
liable  to  a  penalty  of  $500  for  each  such  offense.  Each  day  during  any  part 
of  which  such  offense  continues  shall  constitute  a  separate  offense.  Such  penalty 
shall  be  recoverable  in  a  civil  suit  brought  in  the  name  of  the  United  States, 
and  shall  be  covered  into  the  Treasury  of  the  United  States  as  miscellaneous 
receipts.    [41  Stat,  L.  472.] 

(b)  [Records  of  oJB9cers  and  employees  of  United  States  —  right  of  Labor 
or  Adjustment  Board  to  data.]  Every  officer  or  employee  of  the  United  States, 
whenever  riequested  by  any  member  of  the  Labor  Board  or  an  Adjustment  Board 
duly  authorized  by  the  board  for  the  purpose,  shall  supply  to  such  board  any 
data  or  information  pertaining  to  the  administration  of  the  functions  vested 
in  it  by  this  title,  which  may  be  contained  in  the  records  of  his  office.  [41  Stat. 
L.  473.] 

(c)  [Transfer  of  books,  etc.,  by  President  to  Labor  Board.]  The  President 
is  authorized  to  transfer  to  the  Labor  Board  any  books,  papers,  or  documents 
pertaining  to  the  administration  of  the  functions  vested  in  the  board  by  this 
title,  which  are  in  the  possession  of  any  agency,  or  railway  board  of  adjustment 
in  connection  therewith,  established  for  executing  the  powers  granted  the  Presi- 
dent under  the  Federal  Control  Act  and  which  are  no  longer  necessary  to  the 
administration  of  the  affairs  of  such  agency.     [41  Stat,  L.  473.] 

Sec.  312.  [Wages  or  salaries  of  employees  of  carriers — ^rate —^  payment.] 

Prior  to  September  1.  1920,  each  carrier  shall  pay  to  each  employee  or  sub- 
ordinate official  thereof  wages  or  salary  at  a  rate  not  less  than  that  fixed  by 
the  decision  of  any  agency,  or  railway  board  of  adjustment  in  connection 
therewith,  established  for  executing  the  powers  granted  the  President  under 
the  Federal  Control  Act,  in  effect  in  respect  to  such  employee  or  subordinate 
official  immediately  preceding  12.01  a.  m.  March  1,  1920.  Any  carrier  acting 
in  violation  of  any  provision  of  this  section  shall  upon  conviction  thereof  be 
liable  to  a  penalty  of  $100  for  each  such  offense.  Each  such  action  with 
respect  to  any  such  employee  or  subordinate  official  and  each  day  or  portion 
thereof  during  which  the  offense  continues  shall  constitute  a  vseparate  offense. 
Such  penalty  shall  be  recoverable  in  a  civil  suit  brought  in  the  name  of  the 
United  States,  and  shall  be  covered  into  the  Treasury  of  the  United  States  as 
miscellaneous  receipts.     [41  Stat.  L.  473.] 

Sec.  313.  [Violation  of  decisions  of  Labor  or  Adjustment  Board.]  The  Labor 

Board,  in  case  it  has  reason  to  believe  that  any  decision  of  the  Labor  Board 
or  of  an  Adjustment  Board  is  violated  by  any  carrier,  or  employee  or  sub- 
ordinate official,  or  organization  thereof,  may  upon  its  own  motion  after  due 
notice  and  hearing  to  all  persons  directly  interested  in  such  violation,  determine 
whether  in  its  opinion  such  violation  has  occurred  and  make  public  its  decision 
in  such  manner  as  it  may  determine.     [41  Stat.  L.  473.] 
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S£ic.  314.  [Emplcyees  of  Labor  Board  —  expenditures  by  Board.]  The 
Labor  Board  may  (1)  appoint  a  secretary,  who  shall  receive  from  the  United 
Stat^  an  annual,  salary  of  $5,000;  and  (2)  subject  to  the  provisions  of  the 
civil-service  laws,  appoint  and  remove  such  oflBcers,  employees,  and  agents; 
and  make  such  expenditures  for  rent,  printing,  telegrams,  telephone,  law  books, 
books  of  reference,  periodicals,  furniture,  stationery,  ofSce  equipment,  and  other 
supplies  and  expenses,  including  salaries,  traveling  expenses  of  its  members, 
secretary,  officers,  employees,  and  agents,  and  witness  fees,  as  are  necessary 
for  the  efficient  execution  of  the  functions  vested  in  the  board  by  this  title  and 
as  may  be  provided  for  by  Congress  from  time  to  time.  All  of  the  expenditures 
of  the  Labor  Board  shall  be  allowed  and  paid  upon  the  presentation  of  itemized 
vouchei*s  therefor  approved  by  the  chairman  of  the  Labor  Board.  [41  Stat, 
L.  473.] 

Sec.  315.  [Apprcpriation  to  defray  expenses  of  Labor  Board.]  There  is 
hereby  appropriated  for  the  fiscal  year  ending  June  30,  1920,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  the  sum  of  $50,000,  or  so  much 
thereof  as  may  be  necessary,  to  be  expended  by  the  Labor  Board,  for  defraying 
the  expenses  of  the  maintenance  and  establishment  of  the  board,  including  the 
payment  of  salaries  as  provided  in  this  title.     [41  Stat.  L.  473.] 

Sec.  316.  [Board  of  Mediation  and  Conciliation  —  power  as  extending  to 
disputes  under  this  title.]  The  powers  and  duties  of  the  Board  of  Mediation 
and  Conciliation  created  by  the  Act  approved  July  15,  1913,  shall  not  extend 
to  any  dispute  which  may  be  received  for  hearing  and  decision  by  any  Adjust- 
ment Board  or  the  Labor  Board.     [41  Stat.  L.  474.] 

For  Act  of  July  15,  1913,  mentioned  in  the  text,  see  6  Fed.  Stat.  Ann.   (2d  ed.)  260. 

Title  IV. —  Amendments  to  Interstate  Commerce  Act. 

Sec.  400.  [Fint  four  paragraphs  of  section  1  amended.]  The  first  four 
paragraphs  of  section  1  of  the  Interstate  Commerce  Act,  as  such  paragraphs 
appear  in  section  7  of  the  Commerce  Court  Act,  are  hereby  amended  to  read 
as  follows: 

For  paragraphs  of  section  1^  amended  by  the  tezt»  see  4  Fed.  Stat.  Ann.  ( 2d  ed. )  337  et  seq. 

[Common  carriers  affected  by  Act  —  transporters  of  persons  or  property 
by  railroad,  water  or  pipe  line  —  transmitters  of  intelligence  by  wire  or 
wireless.]  **  (1)  That  the  provisions  of  this  Act  shall  apply  to  common  carriers 
engaged  in  — 

"(a)  The  transportation  of  passengers  or  property  wholly  by  railroad  or 
partly  by  railroad  and  partly  by  water  when  both  are  used  under  a  common 
control,  management,  or  arrangement  for  a  continuous  carriage  or  shipment ;  or 

**(b)  The  transportation  of  oil  or  other  commodity,  except  water  and  except 
natural  or  artificial  gas.  by  pipe  line,  or  partly  by  pipe  line  and  partly  by 
railroad  or  by  water ;  or 

**(c)  The  transmission  of  intelligence  by  wire  or  wireless;  — 
from  one  State  or  Territory  of  the  United  States,  or  the  District  of  Columbia, 
to  any  other  State  or  Territory  of  the  United  States,  or  the  District  of  Columbia, 
or  from  one  place  in  a  Territory  to  another  place  in  the  same  Territory,  or 
from  any  place  in  the  United  States  through  a  foreign  country  to  any  other 
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place  in  the  United  States,  or  from  or  to  any  place  in  the  United  States  to 
or  from  a  foreign  country,  but  only  in  so  far  as  such  transportation  or  trans- 
mission takes  place  within  the  United  States.     [41  Stat,  L.  474,] 

[Transportation  or  transmission  within  United  'States  —  wholly  within  one 
State  —  carriers  by  water.]  '*  (2)  The  provisions  of  this  Act  shall  also  apply 
to  such  transportation  of  passengers  and  property  and  transmission  of  intelli- 
gence, but  only  in  so  far  as  sijch  transportation  or  transmission  takes  place 
within  the  United  States,  but  shall  not  apply  — 

*'(a)  To  the  transportation  of  passengers  or  property,  or  to  the  receiving 
delivering,  storage,  or  handling  of  property,  wholly  within  one  State  and  not 
shipped  to  or  from  a  foreign  country  from  or  to  any  place  in  the  United  States 
as  aforesaid; 

**(b)  To  the  transmission  of  intelligence  by  wire  or  wireless  wholly  within 
one  State  and  not  transmitted  to  or  from  a  foreign  country  from  or  to  ajiy 
place  in  the  United  States  as  aforesaid ;  or 

*'  (c)  To  the  transportation  of  passengers  or  property  by  a  carrier  by  water 
where  such  transportation  would  not  be  subject  to  the  provisions  of  this  act 
except  for  the  fact  that  such  carrier  absorbs,  out  of  its  port-to-port  water  rates 
or  out  of  its  proportional  through  rates,  any  switching,  terminal,  lighterage,  car 
rental,  trackage,  handling,  or  other  charges  by  a  rail  carrier  for  services  within 
the  switching,  drayage,  lighterage,  or  corporate  limits  of  a  port  terminal  or 
district.     [41  Stat,  L.  474.] 

[Terms  used  defined  —  **  common  carrier  "  —  **  carrier  "  —  **  railroad '*  — 
"  transportation  "  —  '*  transmission."]  **  (3)  The  term  '  common  carrier  '  as 
used  in  this  Act  shall  include  all  pipe-line  companies;  telegraph,  telephone, 
and  cable  companies  operating  by  wire  or  wireless ;  express  companies ;  sleeping- 
car  companies ;  and  all  persons,  natural  or  artificial,  engaged  in  such  transporta- 
tion or  transmission  as  aforesaid  as  common  carriers  for  hire.  Wherever  the 
word  *  carrier  '  is  used  in  this  Act  it  shall  be  held  to  mean  '  common  carrier.' 
The  term  *  railroad  '  as  used  in  this  Act  shall  include  all  bridges,  car  floats, 
lighters,  and  ferries  used  by  or  operated  in  connection  with  any  railroad,  and 
also  all  the  road  in  use  by  any  common  carrier  operating  a  railroad,  whether 
owned  or  operated  under  a  contract,  agreement,  or  lease,  and  also  all  switches, 
spurs,  tracks,  terminals.,  and  terminal  facilities  of  every  kind  used  or  necessary 
in  the  transportation  of  the  persons  or  property  designated  herein,  including 
all  freight  depots,  yards,  and  grounds,  used  or  necessary  in  the  transportation 
or  delivery  of  any  such  property.  The  term  '  transportation  '  as  used  in  this  Act 
shall  include  locomotives,  cars,  and  other  vehicles,  vessels,  and  all  instrumental- 
ities and  facilities  of  shipment  or  carriage,  irrespective  of  ownership  or  of  any 
contract,  express  or  implied,  for  the  use  thereof,  and  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and  transfer  in  transit,  ventilation,  refriger- 
ation or  icing,  storage,  and  handling  of  property  transported.  The  term  *  trans- 
mission '  as  used  in  this  Act  shall  include  the  transmission  of  intelligence 
through  the  application  of  electrical  energy  or  other  use  of  electricity,  whether 
by  means  of  wire,  cable,  radio  apparatus,  or  other  wire  or  wireless  conductors 
or  appliances,  and  all  instrumentalities  and  facilities  for  and  services  in  con- 
nection with  the  receipt,  forwarding,  and  delivery  of  messages,  communications, 
or  other  intelligence  so  transmitted,  hereinafter  also  collectively  called 
messages.     [41  Stat.  L.  474.] 
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[Doty  of  carriers  as  to  transportation,  routes,  rates,  etc.]  ''  (4)  It  shall  be 
the  duty  of  every  common  carrier  subject  to  this  Act  engaged  in  the  transporta- 
tion of  passengers  or  property  to  provide  and  furnish  such  transportation  upon 
reasonable  request  therefor,  and  to  establish  through  routes  and  just  and  reason- 
able rates,  fares,  and  charges  applicable  thereto,  and  to  provide  reasonable 
facilities  for  operating  through  routes  and  to  make  reasonable  rules  and  regula- 
tions with  respect  to  the  operation  of  through  routes,  and  providing  for  reason- 
able compensation  to  those  entitled  thereto;  and  in  case  of  joint  rates,  fares, 
or  charges,  to  establish  just,  reasonable,  and  equitable  divisions  thereof  as 
between  the  carriers  subject  to  this  Act  participating  therein  which  shall  not 
unduly  prefer  or  prejudice  any  of  such  participating  carriers.  [41  Stat. 
L  475.] 

[Charges  to  be  just  and  reasonable — rates  for  classified  telegraph,  etc., 
messages — contracts' for  exchange  of  services.]  ''(5)  All  charges  made  for 
any  service  rendered  or  to  be  rendered  in  the  transportation  of  passengers  or 
property  or  in  the  transmission  of  intelligence  by  wire  or  wireless  as  aforesaid, 
or  in  connection  therewith,  shall  be  just  and  reasonable,  and  every  unjust  and 
unreasonable  charge  for  such  service  or  any  part  thereof  is  prohibited  and 
declared  to  be  unlawful :  Provided,  That  messages  by  wire  or  wireless  subject 
to  the  provisions  of  this  Act  may  be  classified  into  day,  night,  repeated,  unre- 
peated,  letter,  commercial,  press,  Government,  and  such  other  classes  as  are 
just  and  reasonable,  and  different  rates  may  be  charged  for  the  different  classes 
of  messages:  And  provided  further.  That  nothing  in  this  Act  shall  be  con- 
strued to  prevent  telephone,  telegraph,  and  cable  companies  from  entering  into 
contracts  with  common  carriers  for  the  exchange  of  services.     [41  Stat.  L.  475.] 

[Clasfliflcation  of  property  to  be  just  and  reasonable  — regulations  —  unjust, 
etc^  classiflcation  of  Interstate  and  foreign  commerce.]  ''  (6)  It  is  hereby 
made  the  duty  of  all  common  carriers  subject  to  the  provisions  of  this  Act  to 
establish,  observe,  and  enforce  just  and  reasonable  classifications  of  property 
for  transportation,  with  reference  to  which  rates,  tariffs,  regulations,  or  prac- 
tices are  or  may  be  made  or  prescribed,  and  just  and  reasonable  regulations  and 
practices  affecting  classifications,  rates,  or  tariffs,  the  issuance,  form,  and  sub- 
stance of  tickets,  receipts,  and  bills  of  lading,  the  manner  and  method  of  pre- 
senting, marking,  packing,  and  delivering  property  for  transportation,  the 
facilities  for  transportation,  the  carrying  of  personal,  sample,  and  excess  bag- 
gage, and  all  other  matters  relating  to  or  connected  with  the  receiving,  handling, 
transporting,  storing,  and  delivery  of  property  subject  to  the  provisions  of 
this  Act  which  may  be  necessary  or  proper  to  secure  the  safe  and  prompt 
receipt,  handling,  transportation,  and  delivery  of  property  subject  to  the  pro- 
visions of  this  Act  upon  just  and  reasonable  terms,  and  every  unjust  and 
unreasonable  classification,  regulation,  and  practice  is  prohibited  and  declared 
to  be  unlawful.     [41  Stat.  L.  475.] 


Sec.  401.  [Fifth,  sixth  and  seventh  paragraphs  of  section  1  numbered.] 
The  fifth,  sixth,  and  seventh  paragraphs  of  section  1  of  the  Interstate  Commerce 
Act,  as  such  paragraphs  appear  in  section  7  of  the  Commerce  Court  Act,  are 
hereby  amended  by  inserting  **  (7) "  at  the  beginning  of  such  fifth  paragraph, 
"(8)"  at  the  beginning  of  such  sixth  paragraph,  and  '*  (9) ''  at  the  beginning 
of  such  seventh  paragraph.  [41  Stat,  L.  475.] 

Vor  paragraphs  of  seotion  1,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  359  et  seq. 
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Sec.  402.  [Paragraphs  added  to  section  1  by  Act  of  May  29, 1917,  amended.] 

The  paragraphs  added  to  section  1  of  the  Interstate  Commerce  Act  by  the 
Act  entitled  *'An  Act  to  amend  an  Act  entitled  *An  Act  to  regulate  commerce,* 
as  amended,  in  respect  of  car  service,  and  for  other  purposes,"  approved  May 
29,  1917,  are  hereby  amended  to  read  as  follows : 

For  Act  of  May  29,  1917,  here  amended,  see  1918  Sapp.  Fed.  Stat.  Ann.  389. 

['•  Osj:  service  *'  defined.]  ''  (10)  The  term  '  car  service  '  in  this  Act  shall 
include  the  use,  control,  supply,  movement,  distribution,  exchange,  interchange, 
and  return  of  locomotives,  cars,  and  other  vehicles  used  in  the  transportation 
of  property,  including  special  types  of  equipment,  and  the  supply  of  trains, 
by  any  carrier  by  railroad  subject  to  this  Act.     [41  Stat.  L.  476.] 

[Safe  and  adequate  car  service  —  duty  of  carrier  —  rules,  regulations  and 
practices.]  '*(11)  It  shall  be  the  duty  of  every  carrier  by  railroad  subject 
to  this  Act  to  furnish  safe  and  adequate  car  service  and  to  establish,  observe, 
and  enforce  just  and  reasonable  rules,  regulations,  and  practices  with  respect 
to  car  service ;  and  every  unjust  and  unreasonable  rule,  regulation,  and  practice 
with  respect  to  car  service  is  prohibited  and  declared  to  be  unlawful.  [41  Stfit. 
L.  476.] 

[Distribution  of  coal  cars.]  '*  (12)  It  shall  also  be  the  duty  of  every  carrier 
by  railroad  to  make  just  and  reasonable  distribution  of  cars  for  transportation 
of  coal  among  the  coal  mines  served  by  it,  whether  located  upon  its  line  or 
lines  or  customarily  dependent  upon  it  for  car  supply.  During  any  period 
when  the  supply  of  cars  available  for  such  service  does  not  equal  the  require- 
ments of  such  mines  it  shaU  be  the  duty  of  the  carrier  to  maintain  and  apply 
just  and  reasonable  ratings  of  such  mines  and  to  count  each  and  every  car 
furnished  to  or  used  by  any  such  mine  for  transportation  of  coal  against  the 
mine.  Failure  or  refusal  so  to  do  shall  be  unlawful,  and  in  respect  of  each  car 
not  so  counted  shall  be  deemed  a  separate  offense,  and  the  carrier,  receiver, 
or  operating  trustee  so  failing  or  refusing  shall  forfeit  to  the  United  States 
the  sum  of  $100  for  each  offense,  which  may  be  recovered  in  a  civil  action 
brought  by  the  United  States.     [41  Stat.  L.  476.] 

[Bnles  and  regulations  with  respect  to  car  service —  filing,  etc.]  ''  (13)  The 
Commission  is  hereby  authorized  by  general  or  special  orders  to  require  all 
carriers  by  railroad  subject  to  this  Act,  or  any  of  them,  to  file  with  it  from 
time  to  time  their  rules  and  regulations  with  respect  to  car  service,  and  the 
Commission  may,  in  its  discretion,  direct  that  such  rules  and  regulations  shall 
be  incorporated  in  their  schedules  showing  rates,  fares,  and  charges  for  trans^ 
portation,  and  be  subject  to  any  or  all  of  the  provisions  of  this  Act  relating 
thereto.     [41  Stat.  L.  476.] 

[Rules,  regulations  and  practices  with  respect  to  car  service  —  establish- 
ment by  Commission.]  ''  (14)  The  Commission  may,  after  hearing,  on  a  com- 
plaint or  upon  its  own  initiative  without  complaint,  establish  reasonable  rules, 
regulations,  and  practices  with  respect  to  car  service  by  carriers  by  railroad 
subject  to  this  Act,  including  the  compensation  to  be  paid  for  the  use  of  any 
locomotive,  car,  or  other  vehicle  not  owned  by  the  carrier  using  it,  and  the 
penalties  or  other  sanctions  for  nonobservance  of  such  rules,  regulations  or 
practices.    [41  Stat.  L.  476.] 
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[Shortage  of  equipment,  congestion  of  traffic  or  other  emergency  —  power 
of  Ck>ouiii88ian  to  relieve  —  preference  or  priority  in  time  of  war.]  ' '  ( 15)  When- 
ever the  Commission  is  of  opinion  that  shortage  of  equipment,  congestion  of 
traffic,  or  other  emergency  requiring  immediate  action  exists  in  any  section  of 
the  country,  the  Commission  shall  have,  and  it  is  hereby  given,  authority,  cither 
upon  complaint  or  upon  its  own  initiative  without  complaint,  at  once,  if  it  so 
orders,  without  answer  or  other  formal  pleading  by  the  interested  carrier  or 
carriers,  and  with  or  without  notice,  hearing,  or  the  making  or  filing  of  a  report, 
according  as  the  Commission  may  determine:  (a)  to  suspend  the  operation  of 
any  or  all  rules,  regulations,  or  practices  then  established  with  respect  to  car 
service  for  such  time  as  may  be  determined  by  the  Commission;  (b)  to  make 
such  just  and  reasonable  directions  with  respect  to  car  service  without  regard 
to  the  ownership  as  between  carriers  of  locomotives,  cars,  and  other  vehicles, 
during  such  emergency  a&  in  its  opinion  will  best  promote  the  service  in  the 
interest  of  the  public  and  the  commerce  of  the  people,  upon  such  terms  of 
compensation  as  between  the  carriers  as  they  may  agree  upon,  or,  in  the  event 
of  their  disagreement,  as  the  Commission  may  after  subsequent  hearing  find  to 
be  just  and  reasonabL;  (c)  to  require  such  joint  or  common  use  of  terminals, 
deluding  main  linetrack  or  tracks  for  a  reasonable  distance  outside  of  such 
terminals,  as  in  its  opinion  will  best  meet  the  emergency  and  serve  the  public 
interest,  and  upon  such  terms  as  between  the  carriers  as  they  may  agree  upon,  or, 
in  the  event  of  their  disagreement,  as  the  Commission  may  after  subsequent  hear- 
ing find  to  be -just  and  reasonable;  and  (d)  to  give  directions  for  preference 
or  priority  in  transportation,  embargoes,  or  movement  of  traffic  under  permits, 
at  such  time  and  for  such  periods  as  it  may  determine,  and  to  modify,  change, 
suspend,  or  annul  them.  In  time  of  war  or  threatened  war  the  President  may 
certify  to  the  Commission  that  it  is  essential  to  the  national  defense  and  security 
that  certain  trafiic  shall  have  preference  or  priority  in  transportation,  and  the 
Commission  shall,  under  the  power  herein  conferred,  direct  that  such  prefer- 
ence or  priority  be  afforded.     [41  Stat.  L,  476,] 

[Boutinfif  of  traffic  over  other  railroad  lines  —  power  of  Commission.] 
*'(16)  Whenever  the  Commission  is  of  opinion  that  any  carrier  by  railroad 
subject  to  this  Act  is  for  any  reason  unable  to  transport  the  traffic  offered  ^t 
80  as  properly  to  serve  the  public,  it  may,  upon  the  same  procedure  as  provided 
in  paragraph  (15),  make  such  just  and  reasonable  directions  with  respect  to 
the  handling,  routing,  and  movement  of  the  traffic  of  such  carrier  and  its  dis- 
tribution over  other  lines  of  roads,  as  in  the  opinion  of  the  Commission  will 
beat  promote  the  service  in  the  interest  of  the  public  and  the  commerce  of  the 
people,  and  upon  such  terms  as  between  the  carriers  as  they  may  agree  upon, 
OP,  in  the  event  of  their  disagreement,  as  the  Commission  may  after  subsequent 
hearing  find  to  be  just  and  reasonable.     [41  Stat.  L.  477.] 

[Directions  of  Oommission  as  to  car  service  by  whom  carried  out  —  viola- 
tionfl  by  carriers — rights  of  states  with  respect  to  intrastate  business.] 
'*(17)  The  directions  of  the  Commission  as  to  car  service  and  to  the  matters 
referred  to  in  paragraphs  (15)  and  (16)  may  be  made  through  and  by  such 
agents  or  agencies  as  the  Commission  shall  designate  and  appoint  for  that  pur- 
pose. It  shall  be  the  duty  of  all  carriers  by  railroad  subject  to  this  Act,  and 
of  their  officers,  agents  and  employees,  to  obey  strictly  and  conform  promptly 
to  such  orders  or  directions  of  the  Commission,  and  in  case  of  failure  or  refusal 
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on  the  part  of  any  carrier,  receiver,  or  operating  trustee  to  comply  wilJi  any 
such  order  or  direction  such  carrier,  receiver,  or  trustee  shall  he  liable  to  a 
penalty  of  not  less  than  $100  nor  more  than  $500  for  each  such  offense  and  $50 
for  each  and  every  day  of  the  continuance  of  such  offense,  which  shall  accrue  to 
the  United  States  and  may  be  recovered  in  a  civil  action  brought  by  the  United 
States :  Provided,  however,  That  nothing  in  this  Act  shall  impair  or  affect  the 
right  of  a  State,  in  the  exercise  of  its  police  power,  to  require  just  and  reason- 
able freight  and  passenger  service  for  intrastate  business,  except  in  so  far  as 
such  requirement  is  inconsistent  with  any  lawful  order  of  the  Commission 
made  under  the  provisions  of  this  Act.    [41  Stat.  L.  477.] 

[New  and  extended  lines  of  railroads  —  abandonment  of  lines  —  certiflcaie 
from  Commission*]  ^'  (18)  After  ninety  days  after  this  paragraph  takes  effect 
no  carrier  by  railroad  subject  to  this  Act  shall  undertake  the  extension  of  its 
•  line  of  railroad,  or  the  construction  of  a  new  line  of  railroad,  or  shall  acquire 
or  operate  any  line  of  railroad,  or  extension  thereof,  or  shall  engage  in  trans- 
portation under  this  Act  over  or  by  means  of  such  additional  or  extended  line 
of  railroad,  unless  and  until  there  shall  first  have  been  obtained  from  the  Com- 
mission a  certificate  that  the  present  or  future  public  convenience  and  necessity 
require  or  will  require  the  construction,  or  operation,  or  construction  and  opera- 
tion, of  such  additional  or  extended  line  of  railroad,  and  no  carrier  by  rail- 
road subject  to  this  Act  shall  abandon  all  or  any  portion  of  a  line  of  railroad, 
or  the  operation  thereof,  unless  and  until  there  shall  first  have  been  obtained 
from  the  Commission  a  certificate  that  the  present  or  future  public  con- 
venience and  necessity  permit  of  such  abandonment.     [41  Stat.  L.  477.] 

[Application  for   certificate  from   Commission  —  notice   of  applioation.] 

**(19)  The  application  for  and  issuance  of  any  such  certificate  shall  be  under 
such  rules  and  regulations  as  to  hearings  and  other  matters  as  the  Commission 
may  from  time  to  time  prescribe,  and  the  provisions  of  this  Act  shall  apply  to 
all  such  prceeedings.  Upon  receipt  of  any  application  for  such  certificate  the 
CommisFion  shall  cause  notice  thereof  to  be  given  to  and  a  copy  filed  with  the 
governor  of  each  State  in  which  such  additional  or  extended  line  of  railroad  is 
proposed  to  be  constructed  or  operated,  or  all  or  any  portion  of  a  line  of  rail- 
road, or  the  operation  thereof,  is  proposed  to  be  abandoned,  with  the  right  to 
be  heard  as  hereinafter  provided  with  respect  to  the  hearing  of  complaints  or 
the  issuance  of  securities;  and  said  notice  shall  also  be  published  for  three  con- 
secutive weeks  in  some  newspaper  of  general  circulation  in  each  county  in  or 
through  which  said  line  of  railroad  is  constructed  or  operates.    [41  Stat.  L.  475.] 

[Authority  of  Commission  with  respect  to  issuance  of  certificate  —  constmc- 
tion,  operation  or  abandonment  of  lines  without  approval  of  Commission  — 
injunction  —  penalty.]  *'  (20)  The  Commission  shall  have  power  to  issue  such 
certificate  as  prayed  for,  or^to  refuse  to  issue  it,  or  to  issue  it  for  a  portion  op 
portions  of  a  line  of  railroad,  or  extension  thereof,  described  in  the  application, 
or  for  the  partial  exercise  only  of  such  right  or  privilege,  and  may  attach  to 
the  issuance  of  the  certificate  such  terms  and  conditions  as  in  its  judgment  the 
public  convenience  and  necessity  may  require.  From  and  after  issuance  of  such 
certificate,  and  not  before,  the  carrier  by  railroad  may,  without  securing 
approval  other  than  such  certificate,  comply  with  the  terms  and  conditions  con- 
tained in  or  attached  to  the  issuance  of  such  certificate  and  proceed  with  the 
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construction,  operation,  or  abandonment  covered  thereby.  Any  construction, 
operation,  or  abandonment  contrary  to  the  provisions  of  this  paragraph  or  of 
paragraph  (18)  or  (19)  of  this  section  may  be  enjoined  by  any  court  of  com- 
petent jurisdiction  at  the  suit  of  the  United  States,  the  Commission,  any  com- 
mission or  regulating  body  of  the  State  or  States  affected,  or  any  party  in  interest ; 
and  any  cander  which,  or  any  director,  officer,  receiver,  operating  trustee,  lessee, 
agent,  or  person,  acting  for  or  employed  by  such  carrier,  who  knowingly 
authorizes,  consents  to,  or  permits  any  violation  of  the  provisions  of  this  para- 
graph or  of  paragraph  (18)  of  this  section,  shall  upon  conviction  thereof  be 
punished  by  a  fine  of  not  more  than  $5,000  or  by  imprisonment  for  not  more 
than  three  years,  or  both.     [41  Stat.  L.  478,] 

[Safe  and  adequate  car  service  —  power  of  Oonmussion  to  require.]  ''  (21) 
The  Commission  may,  after  hearing,  in  a  proceeding  upon  complaint  or  upon 
its  own  initiative  without  complaint,  authorize  or  require  by  order  any  carrier 
by  railroad  subject  to  this  Act,  party  to  such  proceeding,  to  provide  itself  with 
safe  and  adequate  facilities  for  performing  as  a  common  carrier  its  car  service 
as  that  term  is  used  in  this  Act,  and  to  extend  its  line  or  lines :  Provided,  That 
no  such  authorization  or  order  shall  be  made  unless  the  Commission  finds,  as 
to  such  extension,  that  it  is  reasonably  required  in  the  interest  of  public  con- 
venience and  necessity,  or  as  to  such  extension  or  facilities  that  the  expense 
involved  therein  will  not  impair  the  ability  of  the  carrier  to  perform  its  duty 
to  the  public.  Any  carrier  subject  to  this  Act  which  refuses  or  neglects  to 
comply  with  any  order  of  the  Commission  made  in  pursuance  of  this  paragraph 
shall  be  liable  to  a  penalty  of  $100  for  each  day  during  which  such  refusal  or 
neglect  continues,  which  shall  accrue  to  the  United  States  and  may  be  recovered 
in  a  civil  action  brought  by  the  United  States.     [41  Stat.  L.  478.] 

[Construction  or  abandonment  of  side  tracks,  etc.,  wholly  witMn  State — 
dectric  railways.]  **  (22)  The  authority  of  the  Commission  conferred  by  para- 
graphs (18)  to  (21),  both  inclusive,  shall  not  extend  to  the  construction  or 
abandonment  of  spur,  industrial,  team,  switching  or  side  tracks,  located  or  to  be 
located  wholly  within  one  State,  or  of  street,  suburban,  or  interurban  electric 
railways,  which  are  not  operated  as  a  part  or  parts  of  a  general  steam  railroad 
system  of  transportation."     [41  Stat.  L.  478.] 

Sec.  403.  [Paragraphs  added  to  section  1  by  Act  of  Aug.  10,  1917,  num- 
bered.] The  fifteenth  and  sixteenth  paragraphs  of  section  1  of  the  Interstate 
Commerce  Act,  added  to  such  section  by  the  Act  entitled  "An  Act  to  amend 
the  Act  to  regulate  conmierce,  as  amended,  and  for  other  purposes, ' '  approved 
August  10,  1917,  are  hereby  amended  by  inserting  **  (23) "  at  the  beginning  of 
such  fifteenth  paragraph  and  "  (24) "  at  the  beginning  of  such  sixteenth  para- 
graph,    [41  Stat  L.  479.] 

For  Act  of  Aug.  10,  1917,  here  amended,  see  1918  Supp.  Fed.  Stat.  Ann.  392. 

Sbc.  404.  [Section  2  amended  —  special  rates,  rebates,  etc.,  prohibited.] 
Section  2  of  the  Interstate  Commerce  Act  is  hereby  amended  to  read  as  follows : 

**  Ssa  2.  That  if  any  common  carrier  subject  to  the  provisions  of  this  Act 
shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  drawback,  or  other 
device,  charge,  demand,  collect,  or  receive  from  any  person  or  persons  a  greater 
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or  less  compensation  for  any  service  rendered,  or  to  be  rendered,  in  the  trans- 
portation of  passengers  or  property  or  the  transmission  of  intelligence,  subject 
to  the  provisions  of  this  Act,  than  it  charges,  demands,  collects,  or  receives  from 
any  other  person  or  persons  for  doing  for  him  or  them  a  like  and  contemporane- 
ous service  in  the  transportation  or  transmission  of  a  like  kind  of  traffic  or 
message  under  substantially  similar  circumstances  and  conditions,  such  common 
carrier  shall  be  deemed  guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful."     [41  Stat.  L.  479.] 

For  section  2,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  Z7l, 


Sec.  405.  [First  paragraph  of  section  3  numbered.]  The  first  paragraph  of 
section  3  of  the  Interstate  Commerce  Act  is  hereby  amended  by  inserting  '*  (1) " 
after  the  section  number  at  the  beginning  thereof.     [41  Stat,  L.  479.] 

For  first  paragraph  of  section  3,  see  4  Fed.  Stat.  Ann.  (2d  ed.)   379. 

[New  paragraph  added  —  payment  of  tariff  rates  and  charges  a  pre- 
requisite to  delivery  of  freight.]  Section  3  of  the  Interstate  Commerce  Act  is 
hereby  amended  by  adding  after  the  first  paragraph  a  new  paragraph  to  read 
as  follows: 

<<  (2)  From  and  after  July  1,  1920,  no  carrier  by  railroad  subject  to  the  pro- 
visions of  this  Act  shall  deliver  or  relinquish  possession  at  destination  of  any 
freight  transported  by  it  until  all  tariff  rates  and  charges  thereon  have  been 
paid,  except  under  such  rules  and  regulations  as  the  Commission  may  from  time 
to  time  prescribe  to  assure  prompt  payment  of  all  such  rates  and  charges  and 
to  prevent  unjust  discrimination:  Provided,  That  the  provisions  of  this  para- 
graph shall  not  be  construed  to  prohibit  any  carrier  from  extending  credit  in 
connection  with  rates  and  charges  on  freight  transported  for  the  United  States, 
for  any  department,  bureau,  or  agency  thereof,  or  for  any  State  or  Territory  or 

political  subdivision  thereof,  or  for  the  District  of  Columbia."    [41  Stat.  L.  479.] 

• 

[Second  paragraph  amended  —  interchange  of  traffic  —  terminal  facilities.] 

The  second  paragraph  of  section  3  of  the  Interstate  Commerce  Act  is  hereby 
amended  to  read  as  follows : 

*'(3)  All  carriers,  engaged  in  the  transportation  of  passengers  or  property, 
subject  to  the  provisions  of  this  Act,  shall,  according  to  their  respective  powers, 
afford  all  reasonable,  proper,  and  equal  facilities  for  the  interchange  of  traflSc 
between  their  respective  lines,  and  for  the  receiving,  forwarding,  and  delivering 
of  passengers  or  property  to  and  from  their  several  lines  and  those  connecting 
therewith,  and  shall  not  discriminate  in  their  rates,  fares,  and  charges  between 
such  connecting  lines,  or  unduly  prejudice  any  such  connecting  line  in  the  dis- 
tribution of  traffic  that  is  not  specifically  routed  by  the  shipper. 

*'  (4)  If  the  Commission  finds  it  to  be  in  the  public  interest  and  to  be  prac- 
ticable, without  substantially  impairing  the  ability  of  a  carrier  owning  or 
entitled  to  the  enjoyment  of  terminal  facilities  to  handle  its  own  business,  it 
shall  have  power  to  require  the  use  of  any  such  terminal  facilities,  including 
main  line  track  or  tracks  for  a  reasonable  distance  outside  of  such  terminal,  of 
any  carrier,  by  another  carrier  or  other  carriers,  on  such  terms  and  for  such 
compensation  as  the  carriers  affected  may  agree  upon,  or,  in  the  event  of  a 
failure  to  agree,  as  the  Commission  may  fix  as  just  and  reasonable  for  the  use 
so  required,  to  be  ascertained  on  the  principle  controlling  compensation  in  con- 
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demnation  proceedings.  Such  compensation  shall  be  paid  or  adequately  secured 
before  the  enjoyment  of  the  use  may  be  commenced.  If  under  this  paragraph 
the  use.  of  such  terminal  facilities  of  any  carrier  is  required  to  be  given  to 
another  carrier  or  other  carriers,  and  the  carrier  whose  terminal  facilities  are 
required  to  be  so  used  is  not  satisfied  with  the  terms  fixed  for  such  use,  or  if 
the  amount  of  compensation  so  fixed  is  not  duly  and  promptly  paid,  the  carrier 
whose  terminal  facilities  have  thus  been  required  to  be  given  to  another  carrier 
or  other  carriers  shall  be  entitled  to  recover,  by  suit  or  action  against  such  other 
carrier  or  carriers,  proper  damages  for  any  injuries  sustained  by  it  as  the  result 
of  compliance  with  such  requirement,  or  just  compensation  for  such  use,  or 
both,  as  the  case  may  be."    [41  Stat.  L.  479,] 

Sec.  406.  [Section  4  amended.]    Section  4  of  the  Interstate  Commerce  Act 
is  hereby  amended  to  read  as  follows : 

For  section  4,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  396. 

[Lang  and  short  hauls.]  ''  Sec.  4.  (1)  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  this  Act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation  of  passengers,  or 
of  like  kind  of  property,  for  a  shorter  than  for  a  longer  distance  over  the  same 
line  or  route  in  the  same  direction,  the  shorter  being  included  within  the  longer 
distance,  or  to  charge  any  greater  compensation  as  a  through  rate  than  the 
aggregate  of  the  intermediate  rates  subject  to  the  provisions  of  this  Act,  but 
this  shall  not  be  construed  as  authorizing  any  common  carrier  within  the  terms 
of  this  Act  to  charge  or  receive  as  great  compensation  for  a  shorter  as  for  a 
longer  distance :  Provided,  That  upon  application  to  the  Commission  such  com- 
mon carrier  may  in  special  cases,  after  investigation,  be  authorized  by  the  Com- 
mission to  charge  less  for  longer  than  for  shorter  distances  for  the  transporta- 
tion of  passengers  or  property;  and  the  Commission  may  from  time  to  time 
prraeribe  the  extent  to  which  such  designated  common  carrier  may  be  relieved 
from  the  operation  of  this  section;  but  in  exercising  the  authority  conferred 
upon  it  in  this  proviso  the  Commission  shall  not  permit  the  establishment  of 
any  charge  to  or  from  the  more  distant  point  that  is  not  reasonably  compensa- 
tory for  the  .^rvice  performed ;  and  if  a  circuitous  rail  line  or  route  is,  because 
of  such  circuity,  granted  authority  to  meet  the  charges  of  a  more  direct  line 
( "  route  to  or  from  competitive  points  and  to  maintain  higher  charges  to  or 
from  intermediate  points  en  its  line,  the  authority  shall  not  include  intermediate 
points  as  to  which  the  haul  of  the  petitioning  line  or  route  is  not  longer  than 
that  of  the  direct  line  or  route  between  the  competitive  points;  and  no  such 
authorization  shall  be  granted  on  account  of  merely  potential  water  competition 
not  actually  in  existence :  And  provided  further,  That  rates,  fares,  or  charges 
existing  at  the  time  of  the  passage  of  this  amendatory  Act  by  virtue  of  orders 
of  the  Commission  or  as  to  which  application  has  theretofore  been  filed  with  the 
Commission  and  not  yet  acted  upon,  shall  not  be  required  to  be  changed  by 
reason  of  the  provisions  of  this  section  until  the  further  order  of  or  a  determina- 
tion by  the  Commission.     [41  Stat.  L.  480,] 

[Competition  of  railroads  with  water  routes  —  rates.]  *'(2)  Wherever  a 
carrier  by  railroad  shall  in  competition  with  a  water  route  or  routes  reduce  the 
rates  on  the  carriage  of  any  species  of  freight  to  or  from  competitive  points  it 
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shall  not  be  permitted  to  increase  such  rates"  unless  after  hearing  by  the  Com- 
mission it  shall  be  found  that  such  proposed  increase  rests  upon  changed  con- 
ditions other  than  the  elimination  of  water  competition."     [41  Stat.  L.  460.] 

Sec.  407.  [First  paragraph  of  section  6  amended  —  pooling  agreements— 
oonsolidation  of  carriers.]  The  first  paragraph  of  section  5  of  the  Interstate 
Commerce  Act  is  hereby  amended  to  read  as  follows : 

*'  Sec.  5.  (1)  That,  except  upon  specific  approval  by  order  of  the  Commis- 
sion as  in  this  section  provided,  and  except  as  provided  in  paragraph  (16)  of 
section  1  of  this  Act,  it  shall  be  unlawful  for  any  common  carrier  subject  to 
this  Act  to  enter  into  any  contract,  agreement,  or  combination  Math  any  other 
common  carrier  or  carriers  for  the  pooling  of  freights  of  different  and  com- 
peting railroads,  or  to  divide  between  them  the  aggregate  or  net  proceeds  of  the 
earnings  of  such  railroads,  or  any  portion  thereof;  and  in  any  case  of  an  agree- 
ment for  the  pooling  of  freights  as  aforesaid  each  day  of  its  continuance  shall  be 
deemed  a  separate  offense:  Provided,  That  whenever  the  Commission  is  of 
opinion,  after  hearing  upon  application  of  any  carrier  or  carriers  engaged  in 
the  transportation  of  passengers  or  property  subject  to  this  Act,  or  upon  its 
own  initiative,  that  the  division  of  their  traffic  or  earnings,  to  the  extent 
indicated  by  the  Commission,  will  be  in  the  interest  of  better  service  to  the 
public,  or  economy  in  operation,  and  will  not  unduly  restrain  competition,  the 
Commission  shall  have  authority  by  order  to  approve  and  authorize,  if  assented 
to  by  all  the  carriers  involved,  such  division  of  traffic  or  earnings,  under  such 
rules  and  regulations,  and  for  such  consideration  as  between  such  carriers  and 
upon  such  terms  and  conditions,  as  shall  be  found  by  the  Commission  to  be 
just  and  reasonable  in  the  premises. 

*'(2)  Whenever  the  Commission  is  of  opinion,  after  hearing,  upon  applica- 
tion of  any  carrier  or  carriers  engaged  in  the  transportation  of  passengers  or 
property  subject  to  this  Act,  that  the  acquisition,  to  the  extent  indicated  by  the 
Commission,  by  one  of  such  carriers  of  the  control  of  any  other  such  carrier  or 
carriers  either  under  a  lease  or  by  the  purchase  of  stock  or  in  any  other  manner 
not  involving  the  consolidation  of  such  carriers  into  a  single  system  for  owner- 
ship and  operation,  will  be  in  the  public  interest,  the  Commission  shall  have 
authority  by  order  to  approve  and  authorize  such  acquisition,  under  such  rules 
and  regulations  and  for  such  consideration  and  on  such  terms  and  conditions 
as  shall  be  found  by  the  Commission  to  be  just  and  rea.<^onable  in  the  premises. 

**(3)  The  Commission  may  from  time  to  time,  for  good  cause  shown,  make 
such  orders,  supplemental  to  any  order  made  under  paragraph  (1)  or  (2),  as 
it  may  deem  necessary  or  appropriate. 

•*  (4)  The  Commission  shall  as  soon  as  practicable  prepare  and  adopt  a  plan 
for  the  consolidation  of  the  railway  properties  of  the  continental  United  States 
into  a  limited  number  of  systems.  In  the  division  of  such  railways  into  such 
systems  under  such  plan,  competition  shall  be  preserved  as  fully  as  possible 
and  wherever  practicable  the  existing  routes  and  channels  of  trade  and  com- 
merce shall  be  maintained.  Subject  to  the  foregoing  requirements,  the  several 
systems  shall  be  so  arranged  that  the  cost  of  transportation  as  between  com- 
petitive systems  and  as  related  to  the  values  of  the  properties  through  whidh 
the  service  is  rendered  shall  be  the  same,  so  far  as  practicable,  so  that  these 
systems  can  employ  uniform  rates  in  the  movement  of  competitive  traffic  and 
under  efficient  management  earn  substantially  the  same  rate  of  return  upon  the 
value  of  their  respective  railway  properties. 
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(5)  When  the  Commission  has  agreed  upon  a  tentative  plan,  it  shall  give 
the  aame  due  publicity  and  upon  reasonable  notice,  including  notice  to  the 
Governor  of  each  State,  shall  hear  all  i>ersons  who  may  file  or  present  objections 
thereto.  The  Commission  is  authorized  to  prescribe  a  procedure  for  such  hear- 
ings and  to  fix  a  time  for  bringing  them  to  a  close.  After  the  hearings  are 
at  an  end,  the  Commission  shall  adopt  a  plan  for  such  consolidation  and 
publish  the  same;  but  it  may  at  any  time  thereafter,  upon  its  own  motion  or 
upon  application,  reopen  the  subject  for  such  changes  or  modifications  as  in  its 
judgment  will  promote  the  public  interest.  The  consolidations  herein  provided 
for  shaU  be  in  harmony  with  such  plan. 

"  (6)  It  shall  be  lawful  for  two  or  more  carriers  by  railroad,  subject  to  this 
Act,  to  consolidate  their  properties  or  any  part  thereof,  into  one  corporation 
for  the  ownership,  management,  and  operation  of  the  properties  theretofore  in 


separate  ownership,  management,  and  operation,  under  the  following  conditions : 

"(a)  The  proposed  consolidation  must  be  in  harmony  with  and  in  further- 
ance of  the  complete  plan  of  consolidation  mentioned  in  paragraph  (5)  and  must 
be  approved  by  the  Commission ; 

**(b)  The  bonds  at  par  of  the  corporation  which  is  to  become  the  owner  of 
the  consolidated  properties,  together  with  the  outstanding  capital  stock  at  par 
of  such  corporation,  shall  not  exceed  the  value  of  the  consolidated  properties  as 
determined  by  the  Commission.  The  value  of  the  properties  sought  to  be 
consolidated  shall  be  ascertained  by  the  Commission  under  section  19a  of  this 
Act,  and  it  shall  be  the  duty  of  the  Commission  to  proceed  immediately  to  the 
ascertainment  of  such  value  for  the  properties  involved  in  a  proposed  con- 
solidation upon  the  filing  of  the  application  for  such  consolidation. 

"(c)  Whenever  two  or  more  carriers  propose  a  consolidation  under  this 
section,  they  shall  present  their  application  therefor  to  the  Commission,  and 
thereupon  the  Commission  shall  notify  the  Qovemor  of  each  State  in  which  any 
part  of  the  properties  sought  to  be  consolidated  is  situated  and  the  carriers 
involved  in  the  proposed  consolidation,  of  the  time  and  place  for  a  public  hear- 
ing. If  after  such  hearing  the  Commission  finds  that  the  public  interest  will  be 
promoted  by  the  consolids^tion  and  that  the  conditions  of  this  section  have  been 
or  will  be  fulfilled,  it  may  enter  an  order  approving  and  authorizing  such  con- 
solidation, with  such  modifications  and  upon  such  terms  and  conditions  as  it 
may  prescribe,  and  thereupon  such  consolidation  may  be  effected,  in  accordance, 
with  such  order,  if  all  the  carriers  involved  assent  thereto,  the  la-w  of  any  State 
or  the  decision  or  order  of  any  State  authority  to  the  contrary  notwithstanding. 

*'  (7)  The  power  and  authority  of  the  Commission  to  approve  and  authorize 
the  consolidation  of  two  or  more  carriers  shall  extend  and  apply  to  the  con- 
solidation of  four  express  companies  into  the  American  Railway  Express  Com- 
pany, a  Delaware  corporation,  if  application  for  such  approval  and  authority 
is  made  to  the  Commission  within  thirty  days  after  the  passage  of  this  amenda- 
tory Act ;  and  pending  the  decision  of  the  Commission  such  consolidation  shall 
not  be  dissolved. 

"(8)  The  carriers  affected  by  any  order  made  under  the  foregoing  pro- 
visions of  this  section  and  any  corporation  organized  to  effect  a  consolidation  f 
approved  and  authorized  in  such  order  shall  be,  and  they  are  hereby,  relieved 
from  the  operation  of  the  ^  antitrust  laws,'  as  designated  in  section  1  of  the 
Act  entitled  'An  Act  to  supplement  existing  laws  against  unlawful  restraints 
and  monopolies,  and  for  other  purposes,'  approved  October  15,  1914,  and  of  all  , 
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other  restraints  or  prohibitions  by  law,  State  or  Federal,  in  so  far  as  may  be 
necessary  to  enable  them  to  do  anything  authorized  or  required  by  any  order 
made  under  and  pursuant  to  the  foregoing  provisions  of  this  section.  *'  [41  SM. 
L.  480.] 

For  first  paragraph  of  section  6,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  404. 

Sec.  408.  [Second  paragraph  of  sectioii  5  amended  —  paragraph  num- 
bered.] Th(»  paragraph  of  section  5  of  the  Interstate  Commerce  Act,  added  to 
such  section  by  section  11  of  the  Act  entitled  ''An  Act  to  provide  for  the  open- 
ing, maintenance,  protection,  and  operation  of  the  Panama  Canal  and  the 
sanitation  and  government  of  the  Canal  Zone,'*  approved  August  24,  1912,  is 
hereby  amended  by  inserting  *'  (9)  "  at  the  beginning  thereof.    \41  Stat.  L.  482,] 

For  paragraph  of  section  5,  amended  by  text,  see  4  Fed.  Stat.  Ann.   (2d  ed.)  404. 

[Two  paragraphs  added  to  section  6  —  water  competition.]  The  two  para- 
graphs of  section  11  of  such  Act  of  August  24,  1912,  which  follow  the  para- 
graph added  by  such  section  to  section  5  of  the  Interstate  Commerce  Act.  are 
hereby  made  a  part  of  section  5  of  the  Interstate  Commerce  Act.  The  first 
paragraph  so  made  a  part  of  section  5  of  the  Interstate  Commerce  Act  is  hereby 
amended  by  inserting  **(10)''  at  the  beginning  thereof  and  the  second  such 
paragraph  is  hereby  amended  by  inserting  *'(11)''  at  the  beginning  thereof. 
[41  Stat  L.  482,] 

For  the  two  paragraphs  of  Act  of  Aug.  24,  1912,  added  to  section  5,  «ee  4  Fed.  Stat.  Ann. 
(2d  ed.)  572,  par.  [A],  [B]. 

Sec.  409.  [Paragraphs  of  section  6  numbered.]  Section  6  of  the  Interstate 
Commerce  Act  is  hereby  amended  by  inserting  *'  (1) "  after  the  section  number 
at  the  begimiing  of  the  first  paragraph,  '*  (2) "  at  the  beginning  of  the*  second 
paragraph,  *'(3)"  at  the  beginning  of  the  third  paragraph,  **(4)''  at  the 
beginning  of  the  fourth  paragraph,  *'  (5) ''  at  the  beginning  of  the  fifth  para- 
graph, *'  (6)  "  at  the  biginning  of  the  sixth  paragraph,  *'  (7)  '*  at  the  beginning 
of  the  seventh  paragraph,  **(8)''  at  the  beginning  of  the  eighth  paragraph, 
*'  (9)  "  at  the  beginning  of  the  ninth  paragraph,  "  (10)  "  at  the  beginning  of  the 
tenth  paragraph,  '*  (11) ''  at  the  beginning  of  the  eleventh  paragraph,  **  (12) " 
at  the  beginning  of  the  twelfth  paragraph,  and  '*  (13) "  at  the  beginning  of  the 
thirteenth  paragraph.     [41  Stat.  L,  483.] 

For  section  6,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed. )  406  et  seq. 

Sec.  410.  [Third  paragraph  of  section  6  amended  —  proviso  added  — 
change  of  rates,  etc. —  schedules.]  The  third  paragraph  of  section  6  of  the 
Interstate  Commerce  Act  is  hereby  amended  by  striking  out  the  period  at  the 
end  thereof  and  inserting  in  lieu  thereof  a  colon  and  the  following:  "  Provided 
further,  That  the  Commission  is  hereby  authorized  to  make  suitable  rules  and 
regulations  for  the  simplification  of  schedules  of  rates,  fares,  charges,  and 
classifications  and  to  permit  in  such  rules  and  regulations  the  filing  of  an  amend- 
ment of  or  change  in  any  rate,  fare,  charge,  or  classification  without  filing 
complete  schedules  covering  rates,  fares,  charges  or  classifications  not  changed  if, 
in  its  judjjment,  not  inconsistent  with  the  public  interest..''     [41  Stat,  L.  483.] 

For  third  paragraph  of  section  6,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  41fl. 
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Sec.  411,  [Seveath  paragraph  of  section  6  amended  —  proviso  stricken  out 
—  *•  carrier."]  The  seventh  paragraph  of  section  6  of  the  Interstate  Commerce 
Act  is  hereby  amended  by  striking  out  the  proviso  at  the  end.    [41  Stat,  L.  483.] 

Sec.  412.  [Thirteenth  paragraph  of  section  6  amended  —  dock  connections 
between  rail  and  water  carriers  —  construction  and  operation.]  The  two 
paragraphs  under  (a)  of  the  thirteenth  paragraph  of  section  6  of  the  Inter- 
state Commerce  Act  are  hereby  amended  so  as  to  be  combined  into  one  para- 
graph to  read  as  follows: 

"(a)  To  establish  physical  connection  between  the  lines  of  the  rail  carrier 
and  the  dock  at  which  interchange  of  passfenger  or  property  is  to  be  made 
by  directing  the  rail  carrier  to  make  suitable  connection  between  its  line 
and  a  track  or  tracks  which  have  been  constructed  from  the  dock  to  the 
limits  of  the  railroad  right  of  way,  or  by  directing  either  or  both  the  rail  and 
water  carrier,  individually  or  in  connection  with  one  another,  to  construct 
and  connect  with  the  lines  of  the  rail  carrier  a  track  or  tracks  to  the  dock. 
The  Commission  shall  have  full  authority  to  determine  and  prescribe  the 
terms  and  conditions  upon  which  these  connecting  tracks  shall  be  operated, 
and  it  may,  either  in  the  construction  or  the  operation  of  such  tracks,  determine 
what  sum  shall  be  paid  to  or  by  either  carrier:  Provided,  That  construction 
required  by  the  Commission  under  the  provisions  of  this  paragraph  shall  be 
subject  to  the  same  restrictions  as  to  findings  of  public  convenience  and 
necessity  and  other  matters  as  is  construction  required  under  section  1  of  this 
Act.*'     [41  Stat.  L.  483.] 

For  thirteenth  paragraph  of  section  6,  amended  by  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.) 
426. 

Sec.  413.  [Thirteenth  paragraph  of  section  6  further  amended— pro- 
portional rates.]  Paragraph  (c)  of  the  thirteenth  paragraph  of  section  6  of  the 
Interstate  Conmierce  Act  is  hereby  amended  to  read  as  follows : 

**  (c)  To  establish  proportional  rates  or  maximum,  or  minimum,  or  maximum 
and  minimum  proportional  rates,  by  rail  to  and  from  the  ports  to  which  the 
traffic  is  brought,  or  from  which  it  is  taken  by  the  water  carrier,  and  to 
detei-mine  to  what  traffic  and  in  connection  with  what  vessels  and  upon  what 
terms  and  conditions  such  rates  shall  apply.  By  proportional  rates  are  meant 
those  which  differ  from  the  corresponding  local  rates  to  and  from  the  port  and 
which  apply  only  to  traflSc  which  has  been  brought  to  the  port  or  is  carried  from 
the  port  by  a  common  carrier  by  water.'*     [41  Stat.  L.  483.] 

For  paragraph  c  of  the  thirteenth  paragraph  of  section  6,  amended  by  the  text^  see  4  Fed. 
auu  Ann.    (2d  ed.)    427. 

Sec.  414.  [Section  10  amended  —  paragraphs  numbered  —  proviso  amended 
—  unlawful  discrimination  in  rates.]  Section  10  of  the  Interstate  Commerce 
Act  is  hereby  amended  by  inserting  "(1)"  after  the  section  number  at  the 
beginning  of  the  first  paragraph,  **  (2) "  at  the  beginning  of  the  second  para- 
graph, "(3)^'  at  the  beginning  of  the  third  paragraph,  and  ''(4)*'  at  the 
beg^ning  of  the  fourth  paragraph,  and  by  inserting  after  the  words  '*  trans- 
portation of  i>assengers  or  property,''  in  the  proviso  in  the  first  paragraph 
thereof,  the  words  **  or  the  transmission  of  intelligence.*'     [41  Stat.  L.  483.] 

9or  Mction  10,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.   (2d  ed.)  439. 
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Sec.  415.  [Paragraphs  of  section  12  numbered.]  Section  12  of  the  Inter- 
state Commerce  Act  is  hereby  amended  by  inserting  **(!)"  after  the  section 
number  at  the  beginning  of  the  first  paragraph,  **  (2) ''  at  the  beginning  of  the 
second  paragraph,  **(3)''  at  the  beginning  of  the  third  paragraph,  *'(4)"  at 
the  beginning  of  the  fourth  paragraph,  '*(5)''  at  the  beginning  of  the  fifth 
paragraph,  '*  (6) ''  at  the  beginning  of  the  sixth  paragraph,  and  **  (7) "  at  the 
beginning  of  the  seventh  paragraph.     [41  Stat,  L.  484.] 

For  section  12,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  448. 

Sec.  416.  [Section  13  amended  —  paragraphs  numbered  —  two  paragraphs 
added  —  investigation  by  Commission.]  Section  13  of  the  Interstate  Com- 
merce Act  is  hereby  amended  by  inserting  "  (1) ''  after  the  section  number  at 
the  beginning  of  the  first  paragraph  and  **  (2) ''  at  the  beginning  of  the  second 
paragraph,  and  by  adding  at  the  end  thereof  two  new  paragraphs  to  read  as 
follows : 

**  (3)  Whenever  in  any  investigation  under  the  provisions  of  this  Act,  or  in 
any  investigation  instituted  upon  petition  of  the  carrier  concerned,  which 
petition  is  hereby  authorized  to  be  filed,  there  shall  be  brought  in  issue  any  rate, 
fare,  charge,  classification,  regulation,  or  practice,  made  or  imposed  by  authority 
of  any  State,  or  initiated  by  the  President  during  the  period  of  Federal  control, 
the  Commission^  before  proceeding  to  hear  and  dispose  of  such  issue,  shall  cause 
the  State  or  States  interested  to  be  notified  of  the  proceeding.  The  Commission 
may  confer  with  the  authorities  of  any  State  having  regulatory  jurisdiction  over 
the  class  of  persons  and  corporations  subject  to  this  Act  w^ith  respect  to  the 
relationship  between  rate  structures  and  practices  of  carriers  subject  to  the 
jurisdiction  of  such  State  bodies  and  of  the  Commission;  and  to  that  end  is 
authorized  and  empowered,  under  rules  to  be  prescribed  by  it,  and  which  may 
be  modified  from  time  to  time,  to  hold  joint  hearings  with  any  such  State  regu- 
lating bodies  on  any  matters  wherein  the  Commission,  is  empowered  to  act  and 
where  the  rate-making  authority  of  a  State  is  or  may  be  affected  by  the  action 
taken  by  the  Commission.  The  Commission  is  also  authorized  to  avail  itself  of 
the  cooperation,  services,  records,  and  facilities  of  such  State  authorities  in  the 
enforcement  of  any  provision  of  this  Act. 

*'  (4)  Whenever  in  any  such  investigation  the  Commission,  after  full  hear- 
ing, finds  that  any  such  rate,  fare,  charge,  classification,  reg^ation,  or  practice 
causes  any  undue  or  unreasonable  advantage,  preference,  or  prejudice  as  between 
persons  or  localities  in  intrastate  commerce  on  the  one  hand  and  interstate  or 
foreign  commerce  on  the  other  hand,  or  any  undue,  unreasonable*,  or  unjust  dis- 
crimination against  interstate  or  foreign  commerce,  which  is  hereby  forbidden 
and  declared  to  be  unlawful  it  shall  prescribe  the  rate,  fare,  or  charge,  or  the 
maximum  or  minimum,  or  maximum  and  minimum,  thereafter  to  be  charged, 
and  the  classification,  regulation,  or  practice  thereafter  to  be  observed,  in  such 
manner  as,  in  its  judgment,  will  remove  such  advantage,  preference,  prejudice, 
or  discrimination.  Such  rates,  fares,  charges,  classifications,  regulations,  and 
practices  shall  be  observed  while  in  effect  by  the  carriers  parties  to  such  pro- 
ceeding affected  thereby,  the  law  of  any  State  or  the  decision  or  order  of  any 
State  authority  to  the  contrary  notwithstanding.''     [41  Stat.  L.  484.] 

For  section  13,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  463. 

Sec.  417.  [Paragraphs  of  section  14  numbered.]  Section  14  of  the  Inter- 
state Commerce  Act  is  hereby  amended  by  inserting  '*(!)"  after  the  section 
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number  at  the  beginning  of  the  first  paragraph,  ''  (2)  *'  at  the  beginning  of  the 
second  paragraph,  and  **  (3) "  at  the  beginning  of  the  third  paragraph.  [41  Stat, 
L  484.] 

Sec.  418.  [First  four  paragraphs  of  section  16  amended.]  The  first  four 
paragraphs  of  section  15  of  the  Interstate  Commerce  Act  are  hereby  amended 
to  read  as  follows : 

For  flection  16,  amended  by  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  468  et  seq. 

[Violatioiu  —  Commission  to  determine  if  charges,  classificationSi  etc.,  are 
mjust,  discriminatory,  etc. —  just  and  reasonable  rates.]  ''  Sec.  15.  (1)  That 
whenever,  after  full  hearing,  upon  a  complaint  made  as  provided  in  section  13 
of  this  Act,  or  after  full  hearing  under  an  order  for  investigation  and  hearing 
made  by  the  Commission  on  its  own  initiative  either  in  extension  of  any  i)end- 
ing  complaint  or  without  any  complaint  whatever,  the  Commission  shall  be  of 
opinion  that  any  individual  or  joint  rate,  fare,  or  charge  whatsoever  demanded, 
chained,  or  collected  by  any  common  carrier  or  carrie.rs  subject  to  this  Act  for 
the  transportation  of  persons  or  property  or  for  the  transmission  of  messages 
as  defined  in  the  first  section  of  this  Act,  or  that  any  individual  or  joint  classifi- 
eation,  regulation,  or  practice  whatsoever  of  such  carrier  or  carriers  subject  to 
the  provisions  of  this  Act.  is  or  will  be  unjust  or  unreasonable  or  unjustly  dis- 
criminatory or  unduly  preferential  or  prejudicial,  or  otherwise  in  violation  of 
any  of  the  provisions  of  this  Act,  the  Conmiission  is  hereby  authorized  and 
empowered  to  determine  and  prescribe  what  will  be  the  just  and  reasonable 
individual  or  joint  rate,  fare,  or  charge,  or  rates,  fares,  or  charges,  to  be  there- 
after observed  in  such  case,  or  the  maximum  or  minimum,  or  maximum  and 
minimum,  to  be  charged  (or,  in  the  case  of  a  through  route  where  one  of  the 
carriers  is  a  water  line,  the  maximum  rates,  fares,  and  charges  applicable 
thereto),  and  what  individual  or  joint  classification,  regulation,  or  practice  is 
or  will  be  just,  fair,  and  reasonable,  to  be  thereafter  followed,  and  to  make  an 
order  that  the  carrier  or  carriers  shall  cease  and  desist  from  such  violation  to 
the  extent  to  which  the  Commission  finds  that  the  same  does  or  will  exist,  and 
shall  not  thereafter  publish,  demand,  or  collect  any  rate,  fare,  or  charge  for  such 
transportation  or  transmission  other  than  the  rate,  fare,  or  charge  so  prescribed, 
or  in  excess  of  the  maximum  or  less  than  the  minimum  so  prescribed,  as  the  case 
may  be,  and  shall  adopt  the  classification  and  shall  conform  to  and  observe  the 
regulation  or  practice  so  prescribed.     [41  Stat,  L.  484.] 

[Orders  to  carriers  —  taking  effect  of  orders  —  continuance.]  ''  (2)  Except 
as  otherwise  provided  in  this  Act,  all  orders  of  the  Commission,  other 
than  orders  for  the  payment  of  money,  shall  take  effect  within  such  reasonable 
tune,  not  less  than  thirty  days,  and  shall  continue  in  force  until  its  further 
order,  or  for  a  specified  period  of  time,  according  as  shall  be  prescribed  in  the 
order,  unless  the  same  shall  be  suspended  or  modified  or  set  aside  by  the  Com- 
mission, or  be  suspended  or  set  aside  by  a  court  of  competent  jurisdiction. 
\41  Stai.  L.  485.] 

[Commission  may  establish  through  routes,  joint  classiflcations»  and  rates, 
eic^  on  failure  of  carriers  —  water  connection  —  electric  roads  not  carrying 
freight  —  water  transportation.]  **(3)  The  Commission  may,  and  it  shall 
whenever  deemed  by  it  to  be  necessary  or  desirable  in  the  public  interest,  after 
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full  hearing  upon  complaint  or  upon  its  own  initiative  without  a  complaint, 
establish  through  routes,  joint  classifications,  and  joint  rates,  fares,  or  charges, 
applicable  to  the  transportation  of  passengers  or  property,  or  the  maxima  or 
minima,  or  maxima  and  minima,  to  be  charged  (or,  in  the  case  of  a  through 
route  where  one  of  the  carriers  is  a  water  line,  the  maximum  rates,  fares,  and 
charges  applicable  thereto),  and  the  divisions  of  such  rates,  fares,  or  charges 
as  hereinafter  provided,  and  the  terms  and  conditions  under  which  such 
through  routes  shall  be  operated;  and  this  provision,  except  as  herein 
otherwise  provided,  shall  apply  when  one  of  the  carriers  is  a  water 
line.  The  Commission  shall  not,  however,  establish  any  through  route,  classifi- 
cation, or  practice,  or  any  rate,  fare,  or  charge,  between  street  electric  passenger 
railways  not  engaged  in  the  general  business  of  transporting  freight  in  addition 
to  their  passenger  and  express  business,  and  railroads  of  a  different  character; 
nor  shall  the  Commission  have  the  right  to  establish  any  route,  classification, 
or  practice,  or  any  rate,  fare,  or  charge  when  the  transportation  is  wholly 
by  water,  and  any  transportation  by  water  affected  by  this  Act  shall  be  subject 
to  the  laws  and  regulatipns  applicable  to  transportation  by  water.  [41  Stat. 
L,  485.] 

[Through  routes  —  lines  embraced  —  temporary  through  routes.]   ''(4)  In 

establishing  aiiy  such  through  route  the  Commission  shall  not  (except  as  pro- 
vided in  section  3,  and  except  where  one  of  the  carriers  is  a  water  line),  require 
any  carrier  by  railroad  without  its  consent,  to  embrace  in  such  route  sub- 
stantially less  than  the  entire  length  of  its  railroad  and  of  any  intermediate 
railroad  operated  in  conjunction  and  under  a  common  management  or  control 
therewith,  which  lies  between  the  termini  of  such  proposed  through  route,  unless 
such  inclusion  of  lines  would  make  the  through  route  unreasonably  long  as 
compared  with  another  practicable  through  route  which  could  otherwise  be 
established:  Provided,  That  in  time  of  shortage  of  equipment,  congestion  of 
traffic,  or  other  emergency  declared  by  the  Commission  it  may  (either  upon 
complaint  or  upon  its  own  initiative  without  complaint,  at  once,  if  it  so 
orders  without  answer  or  other  formal  pleadings  by  the  interested  carrier  or 
carriers,  and  with  or  without  notice,  hearing,  or  the  making  or  filing  of  a 
report,  according  as  the  Commission  may  determine)  estxiblish  temporarily  such 
through  routes  as  in  its  opinion  are  necessary  or  desirable  in  the  public  interest. 
[41  Stat.  L.  485.] 

[Transportation  of  livestock — service  required  of  carrier.]  ''(5)  Trans- 
portation wholly  by  railroad  of  ordinary  livestock  in  car-load  lots  destined  to 
or  received  at  public  stockyards  shall  include  all  necessary  service  of  unloadin:* 
and  reloading  en  route,  delivery  at  public  stockyards  of  inbound  shipments 
into  suitable  pens,  and  receipt  and  loading  at  such  yards  of  outbound  ship- 
ments, without  extra  charge  therefor  to  the  shipper,  consignee  or  owner,  except 
in  cases  where  the  unloading  or  reloading  en  route  is  at  the  request  of  the 
shipper,  consignee  or  owner,  or  to  try  an  intermediate  market,  or  to  comply 
with  quarantine  regulations.  The  Commission  may  prescribe  or  approve  just 
and  reasonable  rules  governing  each  of  such  excepted  services.  Nothing  in 
this  paragraph  shall  be  construed  to  affect  the  duties  and  liabilities  of  the 
carriers  now  existing  by  virtue  of  law  respecting  the  transportation  of  other 
than  ordinary  livestock,  or  the  duty  of  performing  service  as  to  shipments  other 
than  those  to  or  from  public  stockyards.     [41  Stat.  L.  486.] 
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[Divisions  of  joint  rates,  fares,  or  charges  by  Commission.]  ''(6)  When- 
ever, after  full  hearing  upon  complaint  or  upon  its  own  initiative,  the  Com- 
mission is  of  opinion  that  the  divisions  of  joint  rates,  fares,  or  charges,  appli- 
cable to  the  transportation  of  passengers  or  property,  are  or  will  be  unjust, 
unreasonable,  inequitable,  or  unduly  preferential  or  prejudicial  as  between  the 
carriers  parties  thereto  (whether  agreed  upon  by  such  carriers,  or  any  of  them, 
or  otherw^ise  established),  the  Commission  shall  by  order  prescribe  the  just, 
reasonable,  and  equitable  divisions  thereof  to  be  received  by  the  several  carriers, 
and  in  cases  where  the  joint  rate,  fare,  or  charge  was  established  pursuant  to 
a  finding  or  order  of  the  Commission  and  the  divisions  thereof  are  found  by  it 
to  have  been  unjust,  unreasonable,  or  inequitable,  or  unduly  preferential  or 
prejudicial,  the  Conunission  may  also  by  order  determine  what  (for  the  period 
subsequent  to  the  filing  of  the  complaint  or  petition  or  the  making  of  the 
order  of 'investigation)  would  have  been  the  just,  reasonable,  and  equitable 
divisions  thereof  to  be  received  by  the  several  carriers,  and  require  adjustment 
to  be  made  in  accordance  therewith.  In  so  prescribing  and  determining  the 
divisions  of  joint  rates,  fares  and  charges,  the  Commission  shall  give  due  con- 
sideration, among  other  things,  to  the  efficiency  with  which  the  carriers  con- 
cerned are  operated,  the  amount  of  revenue  required  to  pay  their  respective 
operating  expenses,  taxes,  and  a  fair  return  on  their  railway  property  held 
for  and  used  in  the  service  of  transportation,  and  the  importance  to  the  public 
of  the  transportation  services  of  such  carriers ;  and  also  whether  any  particular 
participating  carrier  is  an  originating,  intermediate,  or  delivering  line,  and  any 
other  fact  or  circumstance  which  would  ordinarily,  without  regard  to  the 
mileage  haul,  entitle  one  carrier  to  a  greater  or  less  proportion  than  another 
carrier  of  the  joint  rate,  fare  or  charge.     [41  Stat.  L.  486.] 

[New  rates,  classification,  etc. —  Commission  to  determine  propriety  of  — 
suspension  until  decision  —  final  determination  —  extension  of  suspension  — 
hearing  on  rates  increased  since  January  1, 1910.]  ''  (7)  Whenever  there  shall 
be  filed  with  the  Commission  any  schedule  stating  a  new  individual  or  joint  rate, 
fare,  or  chargre,  or  any  new  individual  or  joint  classification,  or  any  new  individ- 
ual or  joint  regulation  or  practice  affecting  any  rate,  fare,  or  charge,  the  Com- 
mission shall  have,  and  it  is  hereby  given,  authority,  either  upon  complaint  or 
npon  its  own  initiative  without  complaint,  at  once  and  if  it  so  orders  without 
answer  or  other  formal  pleading  by  the  interested  carrier  or  carriers,  but  upon 
reasonable  notice,  to  enter  upon  a  hearing  concerning  the  lawfulness  of  such 
rate,  fare,  charge,  classification,  regulation,  or  practice ;  and  pending  such  hear- 
mg  and  the  decision  thereon  the  Conunission,  upon  filing  with  such  schedule 
and  delivering  to  the  carrier  or  carriers  affected  thereby  a  statement  in  writing 
of  its  reasons  for  such  suspension,  may  suspend  the  operation  of  such  schedule 
and  defer  the  use  of  such  rate,  fare,  charge,  classification,  regulation,  or  practice, 
but  not  for  a  longer  period  than  one  hundred  and  twenty  days  beyond  the 
time  when  it  would  otherwise  go  into  effect;  and  after  full  hearing,  whether 
completed  before  or  after  the  rate,  fare,  charge,  classification,  regulation,  or 
practice  goes  into  effect,  the  Conunission  may  make  such  order  with  reference 
thereto  as  would  be  proper  in  a  proceeding  initiated  after  it  had  become  effec- 
tive. If  any  such  hearing  can  not  be  concluded  within  the  period  of  suspension, 
as  above  stated,  the  Commission  may  extend  the  time  of  suspension  for  a  further 
period  not  exceeding  thirty  days,  and  if  tlie  proceeding  has  not  been  concluded 
and  an  order  made  at  the  expiration  of  such  thirty  days,  the-  proposed  change 
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of  rate,  fare,  charge,  classificatioh,  regulation,  or  practice  shall  go  into  effect 
at  the  end  of  such  period,  but,  in  case  of  a  proposed  increased  rate  or  charge 
for  or  in  respect  to  the  transportation  of  property,  the  Commission  may  by 
order  require  the  interested  carrier  or  carriers  to  keep  accurate  account  in 
detail  of  all  amounts  received  by  reason  of  such  increase,  specifying  by  whom 
and  in  whose  behalf  such  amounts  are  paid,  and  upon  completion  of  the  hear- 
ing and  decision  may  by  further  order  require  the  interested  carrier  or  carriers 
to  refund,  with  interest,  to  the  persons  in  whose  behalf  such  amounts  were  paid 
such  portion  of  such  increased  rates  or  charges  as  by  its  decision  shall  be  found 
not  justified.  At  any  hearing  involving  a  rate,  fare,  or  charge  increased  after 
January  1,  1910,  or  of  a  rate,  fare,  or  charge  sought  to  be  increased  after  the 
passage  of  this  Act,  the  burden  of  proof  to  show  that  the  increased  rate,  fare, 
or  charge,  or  proposed  increased  rate,  fare,  or  charge,  is  just  and  reasonable 
shall  be  upon  the  carrier,  and  the  Commission  shall  give  to  the  hearing  and 
decision  of  such  questions  preference  over  all  other  questions  pending  before 
it  and  decide  the  same  as  speedily  as  possible.*'    [41  Stat,  L.  486.] 

Sec.  419.  [Fifth  paragraph  of  section  16  numbered.]  The  fifth  paragraph 
of  section  15  of  the  Interstate  Commerce  Act  is  hereby  amended  by  inserting 
*'  (8)  "  at  the  beginning  of  such  paragraph.     [41  Stat.  L.  487.] 

'  For  seotion  15,  amended  by  text,  see  4  Fed.  Stat.  Ann.   (2d  ed.)  458  et  seq. 

Sec.  420.  [New  paragraphs  added  to  section  16.]  Section  15  of  the  Inter- 
state Commerce  Act  is  hereby  amended  by  inserting  after  the  fifth  paragraph 
two  new  paragraphs,  to  read  as  follows: 

For  section  15,  amended  by  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  458  et  seq. 

[Property    diverted    or    delivered    contrary    to    routing    instructions.] 

*'(9)  Whenever  property  is  diverted  or  delivered  by  one  carrier  to  another 
carrier  contrary  to  routing  instructions  in  the  bill  of  lading,  unless  such  diver- 
sion or  delivery  is  in  compliance  with  a  lawful  order,  rule,  or  regulation  of 
the  Commission,  such  carriers  shall,  in  a  suit  or  action  in  any  court  of  com- 
petent jurisdiction,  be  jointly  and  severally  liable  to  the  carrier  thus  deprived 
of  its  right  to  participate  in  the  haul  of  the  property,  for  the  total  amount 
of  the  rate  or  charge  it  would  have  received  had  it  participated  in  the  haul 
of  the  property.  The  carrier  to  which  the  property  is  thus  diverted  shall  not 
be  liable  in  such  suit  or  action  if  it  can  show,  the  burden  of  proof  being  upon  it, 
that  before  carrying  the  property  it  had  no  notice,  by  bill  of  lading,  waybill  or 
otherwise,  of  the  routing  instructions.  In  any  judgment  which  may  be  rendered 
the  plaintiff  shall  be  allowed  to  recover  against  the  defendant  a  reasonable 
attorney's  fee  to  be  taxed  in  the  case.     [41  Stat.  L.  487.] 

[Unrouted  traffic  —  authority  of  Commission  to  direct  route.]  "  (10)  With 
respect  to  traffic  not  routed  by  the  shipper,  the  Commission  may,  whenever  the 
public  interest  and  a  fair  distribution  of  the  traffic  require,  direct  the  route 
which  such  traffic  shall  take  after  it  arrives  at  the  terminus  of  one  carrier  or  at 
a  junction  point  with  another  carrier,  and  is  to  be  there  delivered  to  another 
carrier.''    [41  Stat.  L.  488.] 

Sec.  421.  [Sixths  seventh,  eighth  and  ninth  paragraphs  of  section  16 
numbered.]     Section  15  of  the  Interstate  Commerce  Act  is  hereby  further 
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amended  by  inserting  '*  (11)  "  at  the  beginning  of  the  sixth  paragraph,  '*  (12) '' 
at  the  beginning  of  the  seventh  paragraph,  ''(13)"  at  the  beginning  of  the 
eighth  paragraph,  and  "  (14)  "  at  the  beginning  of  the  ninth  paragraph.  [41 
8tai.  L,  488.] 

For  section  15,  amended  by  text,  see  4  Fed.  Stat  Ann.   (2d  ed.)  458  et  Beq. 

Sec.  422.  [Section  15a  added.]  The  Interstate  Commerce  Act  is  further 
amended  by  inserting  after  section  15  a  new  section  to  be  known  as  section 
15a  and  to  read  as  follows : 

[Terms  used  in  section  defkned  —  '' rates  ''  —  "  carrier  "—"net  railway 
operating  income."]  ''  Sec.  15a.  (1)  When  nsed  in  this  section  the  term 
'*  rates  "  means  rates,  fares,  and  charges,  and  all  classifications,  regulations,  and 
practices,  relating  thereto;  the  term  *'  carrier  "  means  a  carrier  by  railroad  or 
partly  by  railroad  and  partly  by  water,  within  the  continental  United  States, 
sabject  to  this  Act,  excluding  (a)  sleeping-car  companies  and  express  companies, 
(b)  street  or  suburban  electric  railways  unless  operated  as  a  part  of  a  general 
steam  railroad  system  of  transportation,  (c)  interurban  electric  railways  unless 
operated  as  a  part  of  a  general  steam  railroad  system  of  transportation  or 
engaged  in  the  general  transportation  of  freight,  and  (d)  any  belt-line  railroad^ 
terminal  switching  railroad,  or  other  terminal  facility,  owned  exclusively  and 
maintained,  operated,  and  controlled  by  any  State  or  political  subdivision 
thereof;  and  the  term  **  net  railway  operating  income  "  means  railway  operat- 
ing income,  including  in  the  computation  thereof  debits  and  credits  arising  from 
equipment  rents  and  joint  facility  rents.     [41  Siat,  L.  488.] 

[Adjustment  of  rates  by  Commission  —  fair  return  upon  aggregate  value 
of  railway  property.]  *'  (2)  In  the  exercise  of  its  powers  to  prescribe  just  and 
reasonable  rates  the  Commission  shall  initiate,  modify,  establish  or  adjust  such 
rates  so  that  carriers  as  a  whole  (or  as  a  whole  in  each  of  such  rate  groups  or 
territories  as  the  Commission  may  from  time  to  time  designate)  will,  under 
honest,  efScient  and  economical  management  and  reasonable  expenditures  for 
maintenance  of  way,  structures  and  equipment,  earn  an  aggregate  annual  net 
railway  operating  income  equal,  as  nearly  as  may  be,  to  a  fair  return  upon  the 
aggregate  value  of  the  railway  property  of  such  carriers  held  for  and  used  in 
the  service  of  transportation :  Provided,  That  the  Commission  shall  have  reason- 
able latitude  to  modify  or  adjust  any  particular  rate  which  it  may  find  to  be 
unjust  or  unreasonable,  and  to  prescribe  different  rates  for  different  sections 
of  the  countiy.     [4i  Stat  L.  488,] 

[Determination  of  what  is  fair  return.]  ''(3)  The  Commission  shall  from 
time  to  time  determine  and  make  public  what  percentage  of  such  aggregate 
property  value  constitutes  a  fair  return  thereon,  and  such  percentage  shall  be 
muf orm  for  all  rate  groups  or  territories  which  may  be  designated  by  the  Com- 
mission. In  making  such  determination  it  shall  give  due  consideration,  among 
other  things,  to  the  transportation  needs  of  the  country  and  the  necessity  (under 
honest,  efficient  and  economical  management  of  existing  transportation  facilities) 
of  enlarging  such  facilities  in  order  to  provide  the  people  of  the  United  States 
with  adequate  transportation:  Provided.  That  during  the  two  years  beginning 
March  1,  1920,  th«  Commission  shall  take  fts  such  fair  return  a  si^in  equal  to 
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51/^  per  centum  of  such  aggregate  value,  but  may,  in  its  discretion,  add  thereto 
a  sum  not  exceeding  one-half  of  one  per  centum  of  such  aggregate  value  to  make 
provision  in  whole  or  in  part  for  improvements,  betterments,  or  equipment, 
which,  according  to  the  accounting  system  prescribed  by  the  Commission,  are 
chargeable  to  capital  account.     [41  Stat,  L.  488,] 

[Aggregate  value  of  property  of  carriers  —  determination  by  Commission 
from  time  to  time.]  '*(4)  For  the  purposes  of  this  section,  such  aggregate 
value  of  the  property  of  the  carriers  shall  be  determined  by  the  Commission 
from  time  to  time  and  as  often  as  may  be  necessary.  The  Commission  may 
utilize  the  results  of  its  investigation  under  section  19a  of  this  Act,  in  so  far 
as  deemed  by  it  available,  and  shall  give  due  consideration  to  all  the  elements 
of  value  recognized  by  the  law  of  the  land  for  rate-making  purposes,  and  shall 
give  to  the  property  investment  account  of  the  carriers  only  that  consideration 
which  under  such  law  it  is  entitled  to  in  establishing  values  for  rate-making 
purposes.  Whenever  pursuant  to  section  19a  of  this  Act  the  value  of  the  rail- 
way property  of  any  carrier  held  for  and  used  in  the  service  of  transportation 
has  been  finally  ascertained,  the  value  so  ascertained  shall  be  deemed  by  the 
Commission  to  be  the  value  thereof  for  the  purpose  of  determining  such 
aggregate  value.     [41  Stat.  L.  488.] 

[Net  railway  operating  income  received  by  carriers  in  excess  of  fair  return 
—  holding  excess  as  trustee.]  '*(5)  Inasmuch  as  it  is  impossible  (without 
regulation  and  control  in  the  interest  of  the  commerce  of  the  United  States 
considered  as  a  whole)  to  establish  uniform  rates  upon  competitive  traflSc  which 
will  adequately  sustain  all  the  carriers  which  are  engaged  in  such  traffic  and 
which  are  indispensable  to  the  communities  to  which  they  render  the  service  of 
transportation,  without  enabling  some  of  such  carriers  to  receive  a  net  railway 
operating  income  substantially  and  unreasonably  in  excess  of  a  fair  return  upon 
the  value  of  their  railway  property  held  for  and  used  in  the  service  of  trans- 
portation, it  is  hereby  declared  that  any  carrier  which  receives  such  an  income 
so  in  excess  of  a  fair  return,  shall  hold  such  part  of  the  excess,  as  hereinafter 
prescribed,  as  trustee  for,  and  shall  pay  it  to,  the  United  States.  [41  Stat. 
L.  489.] 

[Net  railway  operating  income  received  by  carriers  in  excess  of  6  per 
centum  —  effect.]  '*(6)  If,  under  the  provisions  of  this  section,  any  carrier 
receives  for  any  year  a  net  railway  operating  income  in  excess  of  6  per  centum 
of  the  value  of  the  railway  property  held  for  and  used  by  it  in  the  service  of 
transportation,  one-half  of  such  excess  shall  be  placed  in  a  reserve  fund 
established  and  maintained  by  such  carrier,  and  the  remaining  one-half  thereof 
shall,  within  the  first  four  months  following  the  close  of  the  period  for  which 
such  computation  is  made,  be  recoverable  by  and  paid  to  the  Commission  for 
the  purpose  of  establishing  and  maintaining  a  general  railroad  contingent  fund 
as  hereinafter  described.  For  the  purposes  of  this  paragraph  the  value  of  the 
railway  property  and  the  net  railway  operating  income  of  a  group  of  carriers, 
which  the  Commission  finds  are  under  common  control  and  management  and 
are  operated  as  a  single  system,  shall  be  computed  for  the  system  as  a  whole 
irrespective  of  the  separate  ownership  and  accounting  returns  of  the  various 
parts  of  such  system.  In  the  case  of  any  carrier  which  has  accepted  the  pro- 
visions of  s^tion  209  of  this  amendatory  Act  the  provisions  of  this  paragraph 
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shall  not  be  applicable  to  the  income  for  any  period  prior  to  September  1,  1920. 
The  value  of  such  railway  property  shall  be  determined  by  the  Commission  in 
the  manner  provided  in  paragraph  (4).     [41  Stat.  L.  489.] 

[Bight  of  carriers  to  draw  from  reserve  fund  —  payment  of  dividends,  inter- 
ert>  rent,  etc.]  "(7)  For  the  purpose  of  paying  dividends  or  interest  on  its 
stocks,  bonds,  or  other  securities,  or  rent  for  leased  roads,  a  carrier  may  draw 
from  the  reserve  fund  established  and  maintained  by  it  under  the  provisions  of 
this  section  to  the  extent  that  its  net  railway  operating  income  for  any  year  is 
less  than  a  sum  equal  to  6  per  centum  of  the  value  of  the  railway  property  held 
for  and  used  by  it  in  the  service  of  transportation,  determined  as  provided  in 
paragraph  (6) ;  but  such  fund  shall  not  be  drawn  upon  for  any  other  purpose. 
[41  Siat.  L.  489.] 

[Reserve  fund  of  carriers  —  accumulation.]  "(8)  Such  reserve  fund  need 
not  be  accumulated  and  maintained  by  any  carrier  beyond  a  sum  equal  to  5  per 
centum  of  the  value  of  its  railway  property  determined  as  herein  provided,  and 
when  such  fund  is  so  accumulated  and  maintained  the  portion  of  its  excess 
mcome  which  the  carrier  is  permitted  to  retain  under  paragraph  (6)  may  be 
used  by  it  for  any  lawful  purpose.     [41  Stat.  L.  489.] 

[Rules  and  reflations  by  Oonmiission — determination  and  recovery  of 
excess  income.]  '*(9)  The  Commission  shall  prescribe  rules  and  regulations 
for  the  determination  and  recovery  of  the  excess  income  payable  to  it  under 
this  section,  and  may  require  such  security  and  prescribe  such  reasonable  terms 
and  conditions  in  connection  therewith  as  it  may  find  necessary.  The  Commis- 
sion shaU  make  proper  adjustments  to  provide  for  the  computation  of  excess 
income  for  a  portion  of  a  year,  and  for  a  year  in  which  a  change  in  the  per- 
centage constituting  a  fair  return  or  in  the  value  of  a  carrier's  railway  property 
becomes  effective.    [41  Stat.  L.  489.] 

[Qeneral   railroad   contingent   fund   paid   to    Commission  —  disposition.] 

"  (10)  The  general  railroad  contingent  fund  so  to  be  recoverable  by  and  paid 
to  the  Commission  and  all  accretions  thereof  shall  be  a  revolving  fund  and  shall 
be  administered  by  the  Commission.  It  shall  be  used  by  the  Commission  in 
furtherance  of  the  public  interest  in  railway  transportation  either  by  making 
loans  to  carriers  to  meet  expenditures  for  capital  account  or  to  refund  maturing 
securities  originally  issued  for  capital  account,  or  by  purchasing  transportation 
equipment  and  facilities  and  leasing  the  same  to  carriers,  as  hereinafter  pro- 
vided. Any  moneys  in  the  fund  not  so  employed  shall  be  invested  in  obligations 
of  the  United  States  or  deposited  in  authorized  depositaries  of  the  United 
States  subject  to  the  rules  promulgated  from  time  to  time  by  the  Secretary  of 
the  Treasury  relating  to  Government. deposits.     [41  Stat.  L.  490.] 

0 

[Loans  to  carriers  from  general  railroad  contingent  fund  —  application.] 
"(U)  A  carrier  may  at  any  time  make  application  to  the  Commission  for  a 
loan  from  the  general  railroad  contingent  fund,  setting  forth  the  amount  of 
the  loan  and  the  term  for  which  it  is  desired,  the  purpose  of  the  loan  and  the 
uses  to  which  it  will  be  applied,  the  present  and  prospective  ability  of  the 
applicant  to  repay  the  loan  and  meet  the  requirements  of  its  obligations  in 
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that  regard,  the  character  and  value  of  the  security  oflPered,  and  the  extent  to 
which  the  public  convenience  and  necessity  will  be  served.  The  application  shall 
be  accompanied  by  statements  showing  such  facts  and  details  as  the  Com- 
mission may  require  with  respect  to  the  physical  situation,  ownership,  capitaliza- 
tion, indebtedness,  contract  obligations,  operations,  and  earning  power  of  the 
applicant,  together  with  such  other  facts  relating  to  the  propriety  and  expediency 
of  granting  the  loan  applied  for  and  the  ability  of  the  applicant  to  make  good 
the  obligation,  as  the  Commission  may  deem  pertinent  to  the  inquiry.  [41  Stat. 
L.  490.] 

[Loans  when  granted  by  Commission — terms  and  conditions.]  "(12)  If 
the  Commission,  after  such  hearing  and  investigation,  with  or  without  notice, 
as  it  may  direct,  finds  that  the  making,  in  whole  or  in  part,  of  the  proposed 
loan  from  the  general  railroad  contingent  fund  is  necessary  to  enable  the 
applicant  properly  to  meet  the  transportation  needs  of  the  public,  and  that  the 
prospective  earning  power  of  the  applicant  and  the  character  and  value  of  the 
security  offered  are  such  as  to  furnish  reasonable  assxirance  of  the  applicant's 
ability  to  repay  the  loan  within  the  time  fixed  therefor,  and  to  meet  its  other 
obligations  in  connection  with  such  loan,  the  Commission  may  make  a  loan  to 
the  applicant  from  such  railroad  contingent  fund,  in  such  amount,  for  snich 
length  of  time,  and  under  such  terms  and  conditions  as  it  may  deem  proper. 
The  Commission  shall  also  prescribe  the  security  to  be  furnished,  which  shall  be 
adequate  to  secure  the  loan.  All  such  loans  shall  bear  interest  at  the  rate  of 
6  per  centum  per  annum,  payable  semiannually  to  the  Commission.  Such  loans 
when  repaid,  and  all  interest  paid  thereon*  shall  be  placed  in  the  general  rail- 
road contingent  fund.     [41  Stat.  L.  490.] 

[Leases  of  transportation  equipment  or  facilities  by  carriers  —  application.] 

"(13)  A  carrier  may  at  any  time  make  application  to  the  Commission  for  the 
lease  to  it  of  transportation  equipment  or  facilities,  purchased  from  the  general 
railroad  contingent  fund,  setting  forth  the  kind  and  amount  of  such  equipment 
or  facilities  and  the  term  for  which  it  is  desired  to  be  leased,  the  uses  to  which 
it  is  proposed  to  put  such  equipment  or  facilities,  the  present  and  prospective 
ability  of  the  applicant  to  pay  the  rental  charges  thereon  and  to  meet  the 
requirements  of  its  obligations  under  the  lease,  and  the  extent  to  which  the 
public  convenience  and  necessity  will  be  served.  The  application  shall  be 
accompanied  by  statements  showing  such  facts  and  details  as  the  Commission 
may  require  with  respect  to  the  physical  situation,  ownership,  capitalization, 
indebtedness,  contract  obligations,  operation,  and  earning  power  of  the  applicant, 
together  with  such  other  facts  relating  to  the  propriety  and  expediency  of  leas- 
ing such  equipment  or  facilities  to  the  applicant  as  the  Commission  may  deem 
pertinent  to  the  inquiry.     [41  Stat.  L.  490,] 

[Leases  when  made  by  Commission  —  terms  and  conditions.]    ''  (14)  If  the 

Commission,  after  such  hearing  and  investigation,  with  or  without  notice,  as  it 
may  direct,  finds  that  the  leasing  to  the  applicant  of  such  equipment  or  facilities, 
in  whole  or  in  part,  is  necessary  to  enable  the  applicant  properly  to  meet  the 
transportation  needs  of  the  public,  and  that  the  prospective  earning  power  o£ 
the  applicant  is  such  as  to  furnish  reasonable  assurance  of  the  applicant's 
ability  to  pay  promptly  the  rental  charges  and  meet  its  other  obligations  under 
such  leaee,  the  Commission  may  lease  such  equipment  or  faciliti^  purchase  by 
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it  from  the  general  railroad  contingent  fund,  to  the  applicant  for  such  length 
of  time,  and  under  such  terms  and  conditions  as  it  may  deem  proper.  The 
rental  charges  provided  in  every  such  lease  shall  be  at  least  sufficient  to  pay  a 
return  of  6  per  centum  per  annum,  plus  allowance  for  depreciation  determined 
as  provided  in  paragraph  (5)  of  section  20  of  this  Act,  upon  the  value  of  the 
equipment  or  facilities  leased  thereunder.  All  rental  charges  and  other  pay- 
ments received  by  the  Commission  in  connection  with  such  equipment  and 
facilities,  including  amounts  received  under  any  sale  thereof,  shall  be  placed  in 
the  general  railroad  contingent  fund.     [41  Stat,  L.  491,] 

[Authority  of  Commissioxi  with  respect  to  purchasing,  maintaining,  selling, 
ete^  equipment  and  facilities.]  ''  (15)  The  Commission  may  from  time  to  time 
purchase,  contract  for  the  construction,  repair  and  replacement  of,  and  sell, 
equipment  and  facilities,  and  enter  into  and  carry  out  contracts,  and  other  obli- 
gations in  connection  therewith,  to  the  extent  that  moneys  included  in  the 
general  railroad  contingent  fund  are  available  therefor,  and  in  so  far  as  neces- 
sary to  enable  it  to  secure  and  supply  equipment  and  facilities  to  carriers  whose 
applications  therefor  are  approved  under  the  provisions  of  this  section,  and  to 
maintain  and  dispose  of  such  equipment  and  facilities.     [41  Stat.  L.  491,] 

[Bules  and  regulations  by  Commission  —  loans  and  leases  of  equipment  and 
fadKties.]  "  (16)  The  Commission  may  from  time  to  time  prescribe  such  rules 
and  regulations  as  it  deems  necessary  to  carry  out  the  provisions  of  this  section 
respecting  the  making  of  loans  and  the  lease  of  equipment  and  facilities.  [41 
8taf.  L.  491.] 

[Beparation  for  overcharges,  etc.— right  of  shippers.]  ''(17)  The  pro- 
visions of  this  section  shall  not  be  construed  as  depriving  shippers  of  their  right 
to  reparation  in  case  of  overcharges,  unlawfully  excessive  or  discriminatory 
rates,  or  rates  excessive  in  their  relation  to  other  rates,  but  no  shipper  shall  be 
entitled  to  recover  upon  the  sole  ground  that  any  particular  rate  may  reflect  a 
proportion  of  excess  income  to  be  paid  by  the  carrier  to  the  Commission  in  the 
public  interest  under  the  provisions  of  this  section.     [41  Stat,  L.  491.] 

[Eanungs  of  carriers  from  new  construction  —  permission  to  retain.]  ''  (18) 
Any  carrier,  or  any  corporation  organized  to  consti*uct  and  operate  a  railroad, 
proposing  to  undertake  the  construction  and  operation  of  a  new  line  of  rail- 
road may  apply  to  the  Commission  for  permission  to  retain  for  a  period  not  to 
exceed  ten  years  all  or  any  part  of  its  earnings  derived  from  such  new  con- 
struction in  excess  of  the  amount  heretofore  in  this  section  provided,  for  such 
disposition  as  it  may  lawfully  make  of  the  same,  and  the  Commission  may,  in 
its  discretion,  grant  such  permission,  conditioned,  however,  upon  the  com- 
pletion of  the  work  of  construction  within  a  period  to  be  designated  by  the 
Commission  in  its  order  granting  such  permission."     [41  Stat.  L.  491.] 

•Subsections  ll  and  13  of  this  Bection  are^  referred  to  in  an  amendment  to  sec.  210  of  the 
''Transportation  Act/'  set  out  in  a  note  under  that  section  on  p.  87  of  this  title. 

Sec.  423.  [First  paragraph  of  section  16  amended  —  paragraph  numbered.] 

The  first  paragraph  of  section  16  of  the  Interstate  Commerce  Act  is  hereby 
amended  by  inserting  **(!)"  after  the  section  number  at  the  beginning  of  ruch 
paragraph.     [41  Stat.  L.  491.] 
For  section  16;  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  475  et  seq. 
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Sec.  424.  [Second  paragraph  of  section  16  amended  —  paragraph  numbered 
and  last  sentence  eliminated  —  new  paragraph  added  relating  to  limitation 
of  actions  by  carriers.]  The  second  paragraph  of  section  16  of  the  Interstate 
Commerce  Act  is  hereby  amended  by  inserting  *'  (2) ''  at  the  beginning  of  such 
paragraph,  and  by  striking  out  the  last  sentence  thereof  and  inserting  in  lieu 
thereof  the  following  as  a  new  paragraph : 

"  (3)  All  actions  at  law  by  carriers  subject  to  this  Act  for  recovery  of  their 
charges,  or  any  part  thereof,  shall  be  begun  within  three  years  from  the  time 
the  cause  of  action  accrues,  and  not  after.  All  complaints  for  the  recovery  of 
damages  shall  be  filed  with  the  Commission  within  two  years  from  the  time  the 
cause  of  action  accrues,  and  not  after,  unless  the  carrier,  after  the  expiration  of 
such  two  years  or  within  ninety  days  before  such  expiration,  begins  an  action 
for  recovery  of  charges  in  respect  of  the  same  service,  in  which  case  such  period 
of  two  years  shall  be  extended  to  and  including  ninety  days  from  the  time  such 
action  by  the  carrier  is  begun.  In  either  case  the  cause  of  action  in  respect  of 
a  shipment  of  property  shall,  for  the  purposes  of  this  section,  be  deemed  to 
accrue  upon  delivery  or  tender  of  delivery  thereof  by  the  carrier,  and  not  after. 
A  petition  for  the  enforcement  of  an  order  for  the  payment  of  money  shall  be 
filed  in  the  district  court  or  State  court  within  one  year  from  the  date  of  the 
order,  and  not  after.''     [41  Siat  L.  491.] 

For  section  16,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.   (2d  ed.)  475. 

Sec.  425.  [Third,  fourth,  fifth  and  sixth  paragraphs  of  section  16  numbered.] 

The  third,  fourth,  fifth,  and  sixth  paragraphs  of  section  16  of  the  Interstate 
Commerce  Act  are  hereby  amended  by  inserting  '^(4)  "  at  the  beginning  of  the 
third  parrgraph,  ''(5)''  at  the  beginning  of  the  fourth  paragraph,  *'(6)"  at 
the  beginning  of  the  fifth  paragraph,  and  **  (7) "  at  the  beginning  of  the  sixth 
paragraph.     [41  Stat.  L.  492.] 

For  paragraphs  of  section  16,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  486,  487. 

Sec.  426.  [Seventh  paragraph  of  section  16  amended — penalty  for 
carrier  not  obeying  orders.]  The  seventh  paragraph  of  section  16  of  the 
Interstate  Commerce  Act  is  hereby  amended  to  read  as  follows : 

"(8)  Any  carrier,  any  officer,  representative,  or  agent  of  a  carrier,  or  any 
receiver,  trustee,  lessee,  or  agent  of  either  of  them,  who  knowingly  fails  or 
neglects  to  obey  any  order  made  under  the  provisions  of  sections  3,  13,  or  15 
of  this  Act  shall  forfeit  to  the  United  States  the  sum  of  $5,000  for  each  offense. 
Every  distinct  violation  shall  be  a  separate  offense,  and  in  case  of  a  continuing 
violation  each  day  shall  be  deemed  a  separate  offense.*'     [41  Stat.  L.  492.] 

For  seventh  paragraph,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  487. 

Sec.  427.  [Eighth  and  ninth  paragraphs  of  section  16  numbered.]     The 

eighth  and  ninth  paragraphs  of  section  16  of  the  Interstate  Commerce  Act  are 
hereby  amended  by  inserting  **  (9)  '*  at  the  beginning  of  the  eighth  paragraph 
and  *'  (10) ''  at  the  beginning  of  the  ninth  paragraph.     [41  Stat.L.  i92J] 

For  paragraphs  of  section  \Q,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  487,  4S8. 

Sec.  428.  [Tenth  paragraph  of  section  16  amended  —  employment  of 
attorneys,  etc.,  by  Commission  —  expenses.]  The  tenth  paragraph  of  section 
16  of  the  Interstate  Commerce  Act  is  hereby  amended  to  read  as  follows: 
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"(11)  The  Commission  may  employ  such  attorneys  as  it  finds  necessary  for 
proper  legal  aid  and  service  of  the  Commission  or  its  members  in  the  conduct  ot 
their  work,  or  for  proper  representation  of  the  public  interests  in  investigations 
made  by  it  or  cases  or  proceedings  pending  before  it,  whether  at  the  Commission's 
own  instance  or  upon  complaint,  or  to  appear  for  or  represent  the  Commission 
in  any  case  in  court ;  and  the  expenses  of  such  employment  shall  be  paid  out  of 
the  appropriation  for  the  Commission.''     [41  Stat,  L,  492.^ 

For  paragraphs  of  section  16,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  488. 

Sec.  429.  [Eleventh  and  twelfth  paragraphs  of  section  16  numbered.]    The 

eleventh  and  twelfth  paragraphs  of  section  16  of  the  Interstate  Commerce  Act 
are  hereby  amended  by  inserting  **  (12)  "  at  the  beginning  of  the  eleventh  para- 
^aph  and  '*  (13) ''  at  the  beginning  of  the  twelfth  paragraph.    [41  Stat.  L,  492.] 

For  paragraphs  of  section  16,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  488. 

Sec.  430.  [First  paragraph  of  section  17  numbered.]  Section  17  of  the 
Interstate  Commerce  Act  is  hereby  amended  by  inserting  **  (1) "  after  the  sec- 
tion number  at  the  beginning  of  the  first  paragraph.     [41  Stat.  L.  492.] 

For  the  first  paragraph  of  section  17,  amended  by  the  text,  see  1918  Supp.  Fed.  Stat.  Ann. 
390. 

Skc.  431.  [Second  para^graph  of  section  17  amended  —  Commission  — 
divisions  —  assignments  —  vacancies.]  The  second  paragraph  of  section  17  of 
the  Interstate  Commerce  Act  is  hereby  amended  to  read  as  follows: 

'*(2)  The  Commission  is  hereby  authorized  by  its  order  to  divide  the  mem- 
bers thereof  into  as  many  divisions  (each  to  consist  of  not  less  than  three  mem- 
bers) as  it  may  deem  necessary,  which  may  be  changed  from  time  to  time.  Such 
divisions  shall  be  denominated,  respectively,  division  one,  division  two,  and  so 
forth.  Any  Commissioner  may  be  assigned  to  and  may  serve  upon  such  division 
or  divisions  as  the  Commission  may  direct,  and  the  senior  in  service  of  the  Com- 
missioners constituting  any  of  said  divisions  shall  act  as  chairman  thereof.  In 
ease  of  vacancy  in  any  division,  or  of  absence  or  inability  to  serve  thereon  of  any 
Commissioner  thereto  assigned,  the  chairman  of  the  Commission  or  any  Commis- 
sioner designated  by  him  for  that  purpose,  may  temporarily  serve  on  said 
division  until  the  Commission  shall  otherwise  order.''     [41  Stat.  L.  492.] 

For  the  paragraph  of  section  17,  amended  by  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  390. 

Sec.  432.  [Third  and  fourth  and  seventh  paragraphs  of  section  17  num- 
bered—  fifth  and  sixth  paragraphs  repealed.]  The  third  and  fourth  para- 
graphs of  section  17  of  the  Interstate  Commerce  Act  are  hereby  amended  by 
inserting  '*(3)"  at  the  beginning  of  the  third  paragraph,  and  **(4)"  at  the 
beginning  of  the  fourth  paragraph. 

The  fifth  and  sixth  paragraphs  of  such  section  are  hereby  repealed. 

The  seventh  paragraph  of  such  section  is  hereby  amended  by  inserting  **  (5)  " 
at  the  beginning  of  such  paragraph.     [41  Slaf.  L.  493.] 

For  paragraphs  of  aeotion  17,  amended  by  thett\\t,  see  191S  Supp.  Fod.  Stat.  Ann.  391,  392. 

Sec.  433.  [Paragraphs  of  sections  18  and  19a  numbered.]  Section  18  of  the 
Intei-state  Commerce  Act  is  hereby  amended  by  inserting  *'(!)''  after  the  sec- 
tion number  at  the  beginning  of  the  first  paragraph,  and  *'{2)''  at  the  begin- 
ning of  the  second  paragraph. 
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Section  19a  of  the  Interstate  Commerce  Act  is  hereby  amended  by  inserting 
**  (a) ''  after  the  section  number  at  the  beginning  of  the  first  paragraph,  *'  (b)  " 
at  the  beginning  of  the  second  paragraph,  '*  (c)  '^  at  the  beginning  of  the  seventh 
paragraph,  *'(d)"  at  the  beginning  of  the  eighth  paragraph,  "(e)"  at  the 
beginning  of  the  ninth  paragraph,  *'(f)"  at  the  beginning  of  the  tenth  para- 
graph, "  (g)  "  at  the  beginning  of  the  eleventh  paragraph,  *'  (h)  *'  at  the  begin- 
ning of  the  twelfth  paragraph,  **  (i) "  at  the  beginning  of  the  thirteenth  para- 
graph, *'(j)"  at  the  beginning  of  the  fourteenth  paragraph,  **(k)"  at  the 
beginning  of  the  fifteenth  paragraph,  and  **(1)"  at  the  beginning  of  the  six- 
teenth paragraph.     [41  Stat.  L.  493.] 

For  paragraphs  of  sections  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  494,  495. 

Sec.  434.  [First  four  paragraphs  of  section  20  numbered.]  Section  20  of 
the  Interstate  Commerce  Act  is  hereby  amended  by  inserting  *'(!)"  after  the 
section  number  at  the  beginning  of  the  first  paragraph,  *'  (2)  '*  at  the  beginning 
of  the  second  paragraph,  **  (3) "  at  the  beginning  of  the  third  paragraph,  and 
**  (4) ''  at  the  beginning  of  the  fourth  paragraph.     [41  Stat,  L.  493,] 

For  paragraphs  of  section  20,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  499 
et  seq. 

Sec.  435.  [Fifth  paragraph  of  section  20  amended  —  form  of  accounts,  etc., 
kept  by  carriers  —  depreciation  charges  —  access  to  records,  etc.,  by  Com- 
mission.] The  fifth  paragraph  of  section  20  of  the  Interstate  Commerce  Act 
is  hereby  amended  to  read  as  follows : 

**  (5)  The  Commission  may,  in  its  discretion,  prescribe  the  forms  of  any  and 
all  accounts,  records,  and  memoranda  to  be  kept  by  carriers  subject  to  the  pro- 
visions of  this  Act,  including  the  accounts,  records,  and  memoranda  of  the  move- 
ment of  traffic,  as  well  as  of  the  receipts  and  expenditures  of  moneys.  The 
Commission  shall,  as  soon  as  practicable,  prescribe,  for  carriers  subject  to  this 
Act,  the  classes  of  property  for  which  depreciation  charges  may  properly 
be  included  under  operating  expenses,  and  the  percentages  of  depreciation 
which  shall  be  charged  with  respect  to  each  of  such  classes  of  property, 
classifying  the  carriers  as  it  may  deem  proper  for  this  purpose.  The  Com- 
mission may,  when  it  deems  necessary,  modify  the  classes  and  percentages  so 
prescribed.  The  carriers  subject  to  this  Act  shall  not  charge  to  operating 
expenses  any  depreciation  charges  on  classes  of  property  other  than  those  pre- 
scribed by  the  Commission,  or  charge  with  respect  to  any  dass  of  property  a 
percentage  of  depreciation  other  than  that  prescribed  therefor  by  the  Commis- 
sion. No  such  carrier  shall  in  any  case  include  in  any  form  under  its  operat- 
ing or  other  expenses  any  depreciation  or  other  charge  or  expenditure  induded 
elsewhere  as  a  depreciation  charge  or  otherwise  under  its  operating  or  other 
expenses.  The  Commission  shall  at  all  times  have  access  to  all  accounts,  records, 
and  memoranda,  including  all  documents,  papers,  and  correspondence  now  or 
hereafter  existing,  and  kept  or  required  to  be  kept  by  carriers  subject  to  this 
Act,  and  the  provisions  of  this  section  respecting  the  preservation  and  destruc- 
tion of  books,  papers,  and  documents  shall  apply  thereto,  and  it  shall  be  unlawful 
for  such  carriers  to  keep  any  other  accounts,  records,  or  memoranda  than  those 
prescribed  or  approved  by  the  Commission,  and  it  may  employ  special  agents  or 
examiners,  who  shall  have  authority  under  the  order  of  the  Commission  to 
inspect  and  examine  any  and  all  accounts,  records,  and  memoranda,  including 
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all  documents,  papers,  and  correspondence  now  or  hereafter  existing,  and  kept 
or  required  to  be  kept  by  such  carriers.  This  provision  shall  apply  to  receivers 
of  carriers  and  operating  trustees.  The  provisions  of  this  section  shall  also 
apply  to  all  accounts,  records,  and  memoranda,  including  all  documents,  papers, 
and  correspondence  now  or  hereafter  existing,  kept  during  the  period  of  Federal 
control,  and  placed  by  the  President  in  the  custody  of  carriers  subject  to  this 
Act"    [41  Stat  L.  493.] 

For  para^aph  of  section  20,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  502. 

Sec.  436.  [Other  paragraphs  of  section  20  numbered.]  The  sixth  paragraph 
of  section  20  of  the  Interstate  Commerce  Act  is  hereby  amended  by  inserting 
**(6) "  at  the  beginning  of  such  paragraph. 

The  seventh  paragraph  of  section  20  of  the  Interstate  Commerce  Act  is  hereby 
amended  by  striking  out  "  Par.  7,''  at  the  beginning  of  such  paragraph  and 
inserting  **  (7)  "  in  lieu  thereof.. 

The  eighth  to  twelfth  pisuragraphs,  inclusive,  of  section  20  of  the  Interstate 
Commerce  Act  are  hereby  amended  by  inserting  '*  (8)  *'  at  the  beginning  of  the 
eighth  paragraph,  "  (9) "  at  the  beginning  of  the  ninth  paragraph,  **  (10) ''  at 
the  beginning  of  the  tenth  paragraph,  "  (11) "  at  the  beginning  of  the  eleventh 
paragraph,  and  '*  (12) "  at  the  beginning  of  the  twelfth  paragraph.  [41  Stat. 
L.  494,] 

For  paragraphs  of  section  20,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  504 
et  8eq. 

Sec.  437.  [Eleventh  paragraph  of  section  20  amended  —  proviso  inserted  — 
Ion,  etc.,  on  water.]  The  eleventh  paragraph  of  section  20  of  the  Interstate 
Commerce  Act  is  hereby  amended  by  inserting  immediately  before  the  first 
proviso  thereof  the  following : 

"  Provided,  That  if  the  loss,  damage,  or  injury  occurs  while  the  property  is 
in  the  custody  of  a  carrier  by  water  the  liability  of  such  carrier  shall  be 
determined  by  and  under  the  laws  and  regulations  applicable  to  transportation 
by  water,  and  the  liability  of  the  initial  carrier  shall  be  the  same  as  that  of 
such  carrier  by  water.*'     [41  Stat.  L.  494.] 

For  parag^ph  of  section  20,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  606. 

Sec.  438.  [Eleventh  paragraph  of  section  20  further  amended  —  third 
proviso — limitation  on  time  as  to  giving  notice  of  and  filing  claims  and 
institntiiig  suits.]  The  third  proviso  of  the  eleventh  paragraph  of  section  20 
of  the  Interstate  Commerce  Act  (not  counting  the  proviso  added  by  section  437 
of  this  Act)  is  hereby  amended  to  read  as  follows : 

*'  Provided  further.  That  it  shall  be  unlawful  for  any  such  common  carrier 
to  provide  by  rule,  contract,  regulation,  or  otherwise  a  shorter  period  for 
giving  notice  of  claims  than  ninety  day^,  for  the  filing  of  claims  than  four 
months,  and  for  the  institution  of  suits  than  two  years,  such  period  for  institu- 
tion of  suits  to  be  computed  from  the  day  when  notice  in  writing  is  given  by 
the  carrier  to  the  claimant  that  the  carrier  has  disallowed  the  claim  or  any 
part  or  parts  thereof  specified  in  the  notice."     [41  Stat.  L.  494.] 

Fat  paragraph  of  section  20,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  506. 

Sec.  439.  [Section  20a  added.]  The  Interstate  Commerce  Act  is  further 
amended  by  inserting  therein  a  new  section  between  section  20  and  section  21  to 
be  designated  section  20a,  and  to  read  as  follows : 
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[  ["  Carrier  *'  as  used  in  section  defliicd.]  **  Sec.  20a.  (l)yThat  as  used  in 
this  section  the  term  '  carrier  '  means  a  common  carrier  by  railroad  (except  a 
street,  suburban,  or  interurban  electric  railway  which  is  not  operated  as  a  part 
of  a  general  steam  railroad  system  of  transportation)  which  is  subject  to  this 
Act,  or  any  corporation  organized  for  the  purpose  of  engaging  in  transportation 
by  railroad  subject  to  this  Act.     [41  Stat.  L.  494.] 

\  [Issuance  of  securities  by  carriers  —  assumption  of  obli^fations  or  liabilities 
-^authorization  by  Commission.]  "  (2)^ From  and  after  one  hundred  and  twenty 
days  after  this  section  takes  effect^  it  sliall  be  unlawful  for  any  carrier  to  issue 
any  share  of  capital  stock  or  an>  bond  or  other  evidence  of  interest  in  or 
indebtedness  of  the  carrier  (hereinafter  in  this  section  collectively  termed 
*  securities  ')  or  to  assume  any  obligation  or  liability  as  lessor,  lessee,  guarantor, 
indorser,  surety,  or  otherwise,  in  respect  of  the  securities  of  any  other  person, 
natural  or  aitificialj'even  though  permitted  by  the  authority  creating  the  carrier 
corporation,  unless  and  until,  and  then  only  to  the  extent  that,  upon  application 
by  the  carrier,  and  after  investigation  by  the  Commission  of  the  purposes  and 
uses  of  the  proposed  issue  and  the  proceeds  thereof,  or  of  the  proposed  assump- 
tion of  obligation  or  liability  in  respect  of  the  securities  of  any  other  person, 
natural  or  artificial,  the  Commission  by  order  authorizes  such  issue  or  assump- 
tion. The  Commission  shall  make  such  order  only  if  it  finds  that  such  issue  or 
assumption:  (a)  is^fgr^^SQiiLe .lawful  object  within  its  corp.Qrate_];mrposes,  and 
compatible  with  the  pxiblic  interest,  which  is  necessary  or  appropriate  for  or 
consistent  with  the  projxer  performance  by  the  carrier  of  service  to  the  public  as 
a  common  carrier,  and  ^ which  will  not  impair  its  ability  to  perform  that  serv- 
ice, and  (b)  is  reasonably  necessary  and  appropriate  for  such  purpose.  [41 
Stat.  L.  494.] 


( 


[Scope  of  Commission's  authority  as  to  securities  or  obligations  of  carriers.] 

**(3)  The  Commission  shall  have  power  by  its  order  to  grant  or  deny  the 
application  as  made,  or  to  grant  it  in  part  and  deny  it  in  part,  or  to 
grant  it  with  such  modifications  and  upon  such  terms  and  •  conditions  as  the 
Commission  may  deem  necessary  or  appropriate  in  the  premises,  and  may  from 
time  to  time,  for  good  cause  shown,  make  such  supplemental  orders  in  the 
piemises  as  it  may  deem  necessary  or  appropriate,  and  may  by  any  such 
supplemental  order  modify  the  provisions  of  any  previous  order  as  to  the 
l)r..  ticular  purposes,  uses,  and  extent  to  which,  or  the  conditions  under  which, 
any  securities  so  theretofore  authorized  or  the  proceeds  thereof  may  be  applied, 
sul)(ct  always  to  the  requirements  of  the  foregoing  paragraph  (2).  [41  Stat. 
L.  195.] 

.    [Application  to  Commission  for  authority  —  form  and  contents  —  certificate 
of  notification.]     *'(4)JEvery  application  for  authority  shall  be  made  in  such 
V^  form  and  contain  such  matters  as  the  Commission  may  prescribe.    Every  sucli 

application,  as  also  every  certificate  of  notification  hereinafter  provided  for, 
sliall  be  made  under  oath,  signed  and  filed  on  behalf  of  the  carrier  by  its 
president,  a  vice  president,  auditor,  comptroller,  or  other  executive  officer  hav- 
ing knowledge  of  the  matters  therein  set  forth  and  duly  designated  for  that 
purpose  by  the  carrier.     [41  Stat.  L.  495.]  "^ 
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( [Subsequent  diBposition  of  securiti^  described  in  application  of  authority 
or  certificate  of  notification.]  '*(5)y Whenever  any  securities  set  forth  and 
described  in  any  application  for  authority  or  certificate  of  notification  as  pledged 
or  held  unencumbered  in  the  treasury  of  the  carrier  shall,  subsequent  to  the 
filing  of  such  application  or  certificate,  be  sold,  pledged,  repledged,  or  otherwise 
disposed  of  by  the  carrier,  such  carrier  shall,  within  ten  days  after  such  sale, 
pledge,  repledge,  or  other  disposition,  file  with  the  Commission  a  certificate  of 
notification  to  that  effect,  setting  forth  therein  all  such  facts  as  may  be  required 
by  the  Commission.     [41  Stat.  L.  495,]. 


( [Notice  of  filing  of  application  for  authority  —  intervention  bj  State  officials 
—  hearing  on  implication.]  ''(6)yUpon  receipt  of  any  such  application  for 
authority  the  Commission  shall  cause  notice  thereof  to  be  given  to  and  a  copy 
filed  with  the  governor  of  each  State  in  which  the  applicant  carrier  operates. 
The  railroad  commissions,  public  service  or  utilities  commissions,  or  other  appro- 
priate State  authorities  of  the  State  shall  have  the  right  to  make  before  the 
Commission  such  representations  as  they  may  deem  just  and  proper  for  pre- 
serving and  conserving  the  rights  and  interests  of  their  people  and  the  States, 
respectively,  involved  in  such  proceedings.  The  Commission  may  hold  hear- 
ings, if  it  sees  fit,  to  enable  it  to  determine  its  decision  upon  the  application 
for  authority.     [41  Stat.  L.  495.] 

/  [ Joiisdietion  of  Commission  as  exclusive  and  plenary.]  ^'(7)  The  juris- 
diction conferred  ujwn  the  Commission  by  this  section  shall  be  exclusive  and 
plenary,  and  a  carrier  may  issue  securities  and  assume  obligations  or  liabilities 
in  accordance  with  the  provisions  of  this  section  without  securing  approval  other 
than  as  specified  herein.     [41  Stat.  L.  495.]  / 

^    ! 

\ 

[Onaranty  of  securities  by  United  States.]  '^CSl/Nothing  herein  shall  be 
construed  to  imply  any  guaranty  or  obligation  as  to  such  securities  on  the  part 
of  the  United  States.     [41  Stat.  L.  495.] 

f  [Short  term  notes  as  affected  by  foregoing  provisions  --tPower  of  carriers 
^to  issue  —  par  value  —  certificate  of  notification.]  '*(9)^/The  foregoing  pro- 
visions of  this  section  shall  not  apply  to  notes  to  be  issued  by  the  carrier 
maturing  not  more  than  two  years  after  the  date  thereof  and  aggregating 
(together  with  all  other  then  outstanding  notes  of  a  maturity  of  two  years  or 
less)  not  more  than  5  per  centum  of  the  par  value  of  the  securities  of  the 
carrier  then  outstanding.  In  the  case  of  securities  having  no  par  value,  the 
par  value  for  the  purposes  of  this  paragraph  shall  be  the  fair  market  value  as 
of  the  date  of  issue.  Within  ten  days  after  the  making  of  such  notes  the  carrier 
issuing  the  same  shall  file  with  the  Commission  a  certificate  of  notification,  in 
such  form  as  may  from  time  to  tiii.e  be  determined  and  prescribed  by  the 
Commission,  setting  forth  as  nearly  as  may  be  the  same  matters  as  those  required 
in  respect  of  applications  for  authority  to  issue  other  securities:  Provided^ 
That  in  any  subsequent  funding  of  such  notes  the  provisions  of  this  section 
nsspecting  other  securities  shall  apply.     [41  Stat.  L.  495.] 


(t 


[Reports  by  carriers  as  to  securities  issued.]    '^(10)  The  Commission  shall 
require  periodical  or  special  reports  from  each  carrier  hereafter  issuing:  any 


I 


i 
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securities,  including  such  notes,  which  shall  show,  in  such  detail  as  the  Com- 
mission may  require,  the  disposition  made  of  .such  securities  and  the  application 
of  the  proceeds  thereof.     [41  Stat.  L.  496.] 

[Securities  issued  or  obligation  or  liability  assumed  without  complying  witb 
^requirements  as  to  authorisation  —  effect.]  "  (11)  Any  security  issued  or  any 
obligation  or  liability  assumed  by  a  carrier,  for  which  under  the  provisions 
of  this  section  the  authorization  of  the  Commission  is  required,  shall  be  void, 
if  issued  or  assumed  without  such  authorization  therefor  having  first  been 
obtained,  or  if  issued  or  assumed  contrary  to  any  term  or  condition  of  such 
order  of  authorization  as^modified  by  any  order  supplemental  thereto  entered 
prior  to  such  issuance  or  assumption;  but  no  security  issued  or  obligation  or 
liability  assumed  in  accordance  with  all  the  tenns  and  conditions  of  such  an 
order  of  authorization  therefor  as  modified  by  any  order  supplemental  thereto 
entered  prior  to  such  issuance  or  assumption,  shall  be  rendered  void  because 
of  failure  to  comply  with  any  provision  of  this  section  relating  to  procedure 
and  other  matters  preceding  the  entry  of  such  order  of  authorization.  If  any 
security  so  made  void  or  any  security  in  respect  to  which  the  assumption  of 
obligation  or  liability  is  so  made  void,  is  acquired  by  any  person  for  value  and 
in  good  faith  and  without  notice  that  the  issue  or  assumption  is  void,  such 
person  may  in  a  suit  or  action  in  any  court  of  competent  jurisdiction  hold 
jointly  and  severally  liable  for  the  full  amount  of  the  damage  sustained  by 
him  in  respect  thereof,  the  carrier  which  issued  the  security  so  made  void,  or 
assumed  the  obligation  or  liability  so  made  void,  and  its  directors,  officers, 
attorneys,  and  other  agents,  who  participated  in  any  way  in  the  authorizing, 
issuing,  hypothecating,  or  selling  of  the  security  so  made. void  or  in  the  authoriz- 
ing of  the  assumption  of  the  obligation  or  liability  so  made  void.  In  case 
any  security  so  made  void  was*  directly  acquired  from  the  carrier  issuing  it 
the  holder  may  at  his  option  rescind  the  transaction  and  upon  the  surrender 
of  the  security  recover  the  consideration  given  therefor.  Any  director,  officer, 
attorney  or  agent  of  the  carrier  who  knowingly  assents  to  or  concurs  in  any 
issue  of  securities  or  assumptions  of  obligation  or  liability  forbidden  by  this 
section,  or  any  sale  or  other  disposition  of  securities  contrary  to  the  provisions  ^ 
of  the  Commission's  order  or  orcTers  in  the  premises,  or  any  application  not 
authorized  by  the  Commission  of  the  funds  derived  by  the  carrier  through  such 
sale  or  other  disposition  of  such  securities,  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  punished  by  a  fine  of  not  less  than  $1,000  nor 
more  than  $10,000,  or  by  imprisonment  for  not  less  than  one  year  nor  more 
than  three  years,  or  by  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court.     [41  Stat,  L.  496.] 

^  [Officers  and  directors  of  carriers  —  qualifications  —  participation  in  certain 
benefits  or  profits  prohibited.]  ''(12)  After  December  31,  1921,  it  shaU  be 
unlawful  for  any  person  to  hold  the  position  of  officer  or  director  of  more  than 
one  carrier,  unless  such  holding  shall  have  been  authorized  by  order  of  the 
Commission,  upon  due  showing,  in  form  and  manner  prescribed  by  the  Com- 
mission, that  neither  public  nor  private  interests  will  be  adversely  affected 
thereby.  After  this  section  takes  effect  it  shall  be  unlawful  for  any  officer 
or  director  of  any  carrier  to  receive  for  his  own  benefit,  directly  or  indirectly, 
any  money  or  thing  of  value  in  respect  of  the  negotiation,  hypothecation,  or 
sale  of  any  securities  issued  or  to  be  issued  by  such  carrier,  or  to  share  in  any 
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of  the  proceeds  thereof,  or  to  participate  in  the  making  or  paying  of  any 
dividends  of  an  operating  carrier  from  any  funds  properly  included  in  capital 
aecount.  Any  violation  of  these  provisions  shall  be  a  misdemeanor,  and  on 
conviction  in  any  United  States  court  having  jurisdiction  shall  be  punished 
by  a  fine  of  not  less  than  $1,000  nor  more  than  $10,000,  or  by  imprisonment 
for  not  less  than  one  year  nor  more  than  three  years,  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court.'*     [41  Stat.  L.  496.] 

Sec.  440.  [Membership  of  Commission  —  number  —  terms  —  qualiflcationB 
—salaries  —  secretary.]  Section  24  of  the  Interstate  Commerce  Act  is  hereby 
amended  to  read  as  follows : 

*'  Sec.  24.  That  the  Commission  is  hereby  enlarged  so  as  to  consist  of  eleven 
members,  with  terms  of  seven  .years,  and  each  shall  receive  $12,000  compensation 
annually.  The  qualifications  of  the  members  and  the  manner,  of  payment  of 
their  salaries  shall  be  as  already  provided  by  law.  Such  enlargement  of  the 
Commission  shall  be  accomplished  through  appointment  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  of  two  additional  Interstate 
Commerce  Commissioners,  one  for  a  term  expiring  December  31,  1923,  and 
one  for  a  term  expiring  December  31,  1924.  The  terms  of  the  present  commis^ 
sioners,  or  of  any  successor  appointed  to  fill  a  vacancy  caused  by  the  death 
or  resignation  of  any  of  the  present  commissioners,  shall  expire  as  heretofore 
provided  by  law.  Their  successors  and  the  successors  of  the  additional  com- 
missioners herein  provided  for  shall  be  appointed  for  the  full  term  of  seven 
years,  except  th^t  any  person  appointed  to  fill  a  vacancy  shaU  be  appointed 
only  for  the  unexpired  term  of  the  commissioner  whom  he  shall  succeed.  Not 
more  than  six  commissioners  shall  be  appointed  from  the  same  political  party. 
Hereafter  the  salary  of  the  secretary  of  the  Commission  shaU  be  $7,500  a  year.*' 
[41  Stat,  L.  497.] 

« 

For  section  24,  amended  by  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  644. 

Sfic.  441.  [Sections  26,  26  and  27  added.]  The  Interstate  Commerce  Act 
is  hereby  further  amended  by  adding  at  the  end  thereof  three  new  sections, 
to  read  as  follows: 


[Common  carriers  by  water  in  foreign  commerce  —  filing  schedules  with 
Commission  —  contents.]  **  Sec.  25..  (1)  That  every  common  carrier  by  water 
in  foreign  commerce,  whose  vessels  are  registered  under  the  laws  of  the  United 
States,  shall  file  with  the  Commission,  within  thirty  days  after  this  section 
becomes  effective  and  regularly  thereafter  as  changes  are  made,  a  schedule  or 
sehedules  showing  for  each  of  its  steam  vessels  intended  to  load  general  cargo 
at  ports  in  the  United  States  for  foreign  destinations  (a)  the  ports  of  loading, 
(b)  the  dates  upon  which  such  vessels  will  commence  to  receive  freight  and 
dates  of  sailing,  (c)  the  route  and  itinerary  such  vessels  will  follow  and  the 
ports  of  call  for  which  cargo  will  be  carried.     [41  Stat.  L.  497.] 

[Quotation  of  rates  by  carriers  by  water  on  request.]  ''  (2)  Upon  applica- 
tion of  any  shipper  a  carrier  by  railroad  shall  make  request  for,  and  the  carrier 
by  water  shall  upon  receipt  of  such  request  name,  a  specific  rate  applying  for 
such  sailing,  and  upon  such  commodity  as  shall  be  embraced  in  the  inquiry, 
and  shall  name  in  connection  with  such  rate,  port  charges,  if  any,  which  accrue 
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in  addition  to  the  vessel 's  rates  and  are  not  otherwise  published  by  the  railway 
as  in  addition  to  or  absorbed  in  the  railway  rate.  Vessel  rates,  if  conditioned 
upon  quantity  of  shipment,  must  be  so  stated  and  separate  rates  may  be  pKH 
vided  for  carload  and  less  than  carload  shipments.  The  carrier  by  water,  upon 
advices  from  a  carrier  by  railroad,  stating  that  the  quoted  rate  is  firmly  accepted 
as  applying  upon  a  specifically  named  quantity  of  any  commodity,  shall,  subject 
to  such  conditions  as  the  Commission  by  regulation  may  prescribe,  make  firm 
reservation  from  unsold  space  in  such  steam  vessel  as  shall  be  required  for  its 
transportation  and  shall  so  advise  the  carrier  by  railroad,  in  which  advices 
shall  be  included  the  latest  available  information  as  to  prospective  sailing  date 
of  such  vessel.     [41  Stat.  L.  497.] 

[Modiflcation  of  schedules  —  publication  of  schedules  —  roles  and  regula- 
tions.] **(3)  As  the  matters  so  required  to  be  stated  in  such  schedule  or 
schedules  are  changed  or  modified  from  time  to  time,  the  carrier  shall  file  with 
the  Commission  such  changes  or  modifications  as  early  as  practicable  after  such 
modification  is  ascertained.  The  Commission  is  authorized  to  make  and  publish 
regulations  not  inconsistent  herewith  governing  the  manner  and  form  in  which 
such  carrier??  are  to  comply  with  the  foregoing  provisions.  The  Commission 
shall  cause  to  be  published  in  compact  form,  for  the  information  of  shippers 
of  commodities  throughout  the  country,  the  substance  of  such  schedules,  and 
furnish  such  publications  to  aU  railway  carriers  subject  to  this  Act,  in  such 
quantities  that  railway  carriers  may  supply  to  each  of  their  agents  who  receive 
commodities  for  shipment  in  such  cities  and  to\vns  as  may  be  specified  by  the 
Commission,  a  copy  of  said  publication;  the  intent  being  that  each  shipping 
community  bTifficiently  important,  from  the  standpoint  of  the  export  trade, 
to  be  so  specified  by  the  Commission  shall  have  opportunity  to  know  the  sailings 
and  routes,  and  to  ascertain  the  transportation  charges  of  such  vessels  engaged 
in  foreign  commerce.  Each  railway  carrier  to  which  such  publication  is  fur- 
nished by  the  Commission  is  hereby  required  to  distribute  the  same  as  afore- 
said and  to  maintain  such  publication  as  it  is  issued  from  time  to  time,  in  the 
hands  of  its  agents.  The  Commission  is  authorized  to  make  such  rules  and 
regulations  not  inconsistent  herewith  respecting  the  distribution  and  mainte- 
nance of  such  publications  in  the  several  communities  so  specified  as  will  further 
the  intent  of  this  section.     [41  Stat.  L.  498.] 

[Bills  of  lading — issuance  —  form  and  contents.]  ''(4)  When  any  con- 
signor delivers  a  shipment  of  property  to  any  of  the  places  so  specified  by 
the  Commission,  to  be  delivered  by  a  railway  carrier  to  one  of  the  vessels  upon 
which  space  has  been  reserved  at  a  specified  rate  previously  ascertained,  as 
provided  herein,  for  the  transportation  by  water  from  and  for  a  port  named 
in  the  aforesaid  schedule,  the  railway  carrier  shall  issue  a  through  bill  of 
lading  to  the  point  of  destination.  Such  bill  of  lading  shall  name  separately 
the  charge  to  be  paid  for  the  railway  transportation,  water  transportation,  and 
port  charges,  if  any,  not  included  in  the  rail  or  water  transportation  charge; 
but  the  carrier  by  railroad  shall  not  be  liable  to  the  consignor,  consignee,  or 
other  person  interested  in  the  shipment  after  its  delivery  to  the  vessel.  The 
Commission  shall,  in  such  manner  as  will  preserve  for  the  carrier  by  water 
the  protection  of  limited  liability  provided  by  law,  make  such  rules  and  regula- 
tions not  inconsistent  herewith  as  will  prescribe  the  form  of  such  through  bill 
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of  lading.  Tn  all  such  cases  it  shall  be  the  duty  of  the  carrier  by  railroad  to 
deliver  such  shipment  to  the  vessel  as  a  part  of  its  undertaking  as  a  common 
carrier.     [41  Stat.  L.  498.] 

m 

[Issuanoe  of  bill  of  lading  as  e<mstittitiiig  "  arrangement  for  continuous 
carriage."]  **  (5)  The  issuance  of  a  through  biU  of  lading  covering  shipments 
provided  for  herein  shall  not  be  held  to  constitute  *  an  arrangement  for  continu- 
ous carriage  or  shipment  '  within  the  meaning  of  this  Act.     [41  Stat.  L.  498.] 

[Safety  devices  on  railroads  —  authority  of  Commission  —  failure  to  install 
— negligence.]  **  Sec.  26.  That  the  Commission  may,  after  investigation, 
order  any  carrier  by  railroad  subject  to  this  Act;  within  a  time  specified  in 
the  order,  to  install  automatic  train-stop  or  train-control  devices  or  oth6r  safety 
devices,  which  comply  with  specifications  and  requirements  prescribed  by  the 
Commission,  upon  the  whole  or  any  part  of  its  railroad,  such  order  to  be  issued 
and  published  at  least  two  years  before  the  date  specified  for  its  fulfillment: 
Provided,  That  a  carrier  shall  not  be  held  to  be  negligent  because  of  its  failure 
to  install  such  devices  upon  a  portion  of  its  railroad  not  included  in  the  order ;  and 
any  action  arising  because  of  an  accident  happening  upon  such  portion  of  its 
railroad  shall  be  determined  without  consideration  of  the  use  of  such  devices  upon 
another  portion  of  its  railroad.  Any  common  carrier  which  refuses  or  neglects 
to  comply  with  any  order  of  the  Commission  made  under  the  authority  con- 
ferred by  this  section  shall  be  liable  to  a  penalty  of  $100  for  each  day  that 
such  refusal  or  neglect  continues,  which  shall  accrue  to  the  United  States,  and 
may  be  recovered  in  a  civil  action  brought  by  the  United  States.  [41  Stat. 
L.  498.] 

[Name  of  Act  —  "Interstate  Commerce  Act."]  ''  Sec.  27.  That  this  Act 
may  be  cited  as  the  '  Interstate  Commerce  Act.'  "    [41  Stat.  L.  499.] 

TrrLE  V. —  Miscellaneous  Provisions. 

Sec.  500.  [Inland  waterway  transportation — promotion  and  development 
—  duty  of  Secretary  of  War.]  It  is  hereby  declared  to  be  the  policy  of  Congress 
to  promote,  encourage,  and  develop  water  transportation,  service,  and  facilities 
in  coimection  with  the  commerce  of  the  United  States,  and  to  foster  and  pre- 
serve in  full  vigor  both  rail  and  water  transportation. 

It  shall  be  the  duty  of  the  Secretary  of  War,  with  the  object  of  promoting, 
encouraging,  and  developing  inland  waterway  transportation  facilities  in  con- 
nection with  the  commerce  of  the  United  States,  to  investigate  the  appropriate 
types  of  boats  suitable  for  different  classes  of  such  waterways;  to  investigate 
the  subject  of  water  terminals,  both  for  inland  waterway  traffic  and  for  through 
traffic  by  water  and  rail,  including  the  necessary  docks,  warehouses,  apparatus, 
equipment,  and  appliances  in  connection  therewith,  and  also  railroad  spurs  and 
switches  connecting  with  such  terminals,  with  a  view  to  devising  the  types 
most  appropriate  for  different  locations,  and  for  the  more  expeditious  and 
economical  transfer  or  interchange  of  passengers  or  property  between  carriers 
by  water  and  carriers  by  rail;  to  advise  with  communities,  cities,  and  towns 
regarding  the  appropriate  location  of  such  terminals,  and  to  cooperate  with 
them  in  the  preparation  of  plans  for  suitable  terminal  facilities;  to  investigate 
the  exiBting  status  of  water  transportation  upon  the  different  inland  waterways 
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of  the  country,  with  a  view  to  determining  whether  such  waterways  are  being 
vtilized  to  the  extent  of  their  capacity,  and  to  what  extent  they  are  meeting 
the  demands  of  traffic,  and  whether  the  water  carriers  utilizing  such  waterways 
are  interchanging  traffic  with  the  railroads;  and  to  investigate  any  other  matter 
that  may  tend  to  promote  and  encourage  inland  water  transportation.  It  shall 
also  be  the  province  and  duty  of  the  Secretary  of  War  to  compile,  publish,  and 
distribute,  from  time  to  time,  such  useful  statistics,  data,  and  information  con- 
cerning transportation  on  inland  waterways  as  he  may  deem  to  be  of  value 
to  the  commercial  interests  of  the  country. 

The  words  '*  inland  waterway  "  as  used  in  this  section  shall  be  construed 
to  include  the  Great  Lakes.    [41  Stat.  L.  499.] 

Sec.  501.  [Purchases,  etc.,  by  common  carriers  —  competitive  bidding.] 

This  section  ivill  be  found  under  the  title  TluaiE  Oombinations  Ain>  Tbusts,  pott. 

Sec.  502.  [Invalidity  of  part  of  Act  —  effect  on  remainder.]  That  if  any 
clause,  sentence,  paragraph,  or  part  of  this  Act  shall  for  any  reason  be  adjudged 
by  any  court  of  competent  jurisdiction  to  be  invalid  such  judgment  shall  not 
aflPect,  impair,  or  invalidate  the  remainder  of  the  Act,  but  shall  be  confined  in  its 
operation  to  the  clause,  sentence,  paragraph,  or  part  thereof  directly  involved 
in  the  controversy  in  which  such  judgment  has  been  rendered.  [41  Stat. 
L,  499.] 


•  •  •  ["Transportation  Act  "  —  Certification  of  amounts  due  carriers 
—  Sees.  202  and  204  affected.]  The  Interstate  Commerce  Commission,  in  certi- 
fying to  the  Secretary  of  the  Treasury  the  amount  payable  to  any  carrier  under 
paragraphs  (f)  and  (g)  of  section  204  of  the  Transportation  Act,  1920,  also 
shall  certify  to  the  Secretary  of  the  Treasury  such  sums,  if  any,  as  may  be  due 
from  such  carrier  to  the  President  (as  operator  of  transnortation  systems  under 
Federal  control)  on  account  of  traffic  balances  or  other  indebtedness.  The 
amount  so  certified  to  be  due  the  President,  upon  his  request,  shall  be  deducted 
by  the  Secretary  of  the  Treasury  from  the  amount  so  certified  to  be  due  such 
carrier  and  thereupon  shall  be  transferred  from  the  appropriation  made  in 
paragraph  (g)  of  the  said  section  204  and  credited  by  him  to  the  appropriation 
made  in  section  202  of  the  Transportation  Act,  1920.  Such  deductions  shall  be 
considered  as  a  payment  pro  tanto  of  such  indebtedness  to  the  Government. 
[41  Stat.  L.  590,] 

This  is  from  the  Deficiency  Appropriation   Act  of  May  8,  1920,  ch.  172.    For  sees.  202  and 
204  of  Uie  Transportation  Act,  mentioned  in  the  text,  see  $upra,  this  title,  pp.  74,  76. 
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See  Indians;  Waters 


JONES  SHIPPING  ACT 

See  Shipping  and  Navigation 
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Act  of  Hay  29,  1920,  cfa.  212, 127. 

Moneys  in.  Possession  of  Officers  of  United  States  Courti--  Conver- 
sion, 127. 

Act  of  June  6, 1920,  oh.  236  (Snndbry  Oiyil  Appropriation  Act),  128. 
Sec.  1.  District  Attorney  —  Allowance  in  Lieu  of  Subsistence^  128, 
Assistant  District  Attorneys  —  Salaries,  128. 
United    States    District    Courts  —  Clerks  —  Salaries  —  Office    Ex- 
penses, 128. 
Criers  and  Bailiffs  —  Attendance  —  Vacation,  128. 

An  Act  To  provide  for  the  ptmishment  of  ofScers  of  United  States  courts 
wrongfully  converting  moneys  coming  into  their  possession,  and  for  other 
purposes. 

[Act  of  May  29,  1920,  ch.  212,  41  Stat.  L.  630.] 

[Moneys  in  possession  of  officers  of  United  States  courts  —  conversion.] 
That  any  United  States  marshal^  clerk,  receiver,  referee,  trustee,  or  other  officer 
of  a  United  States  court,  or  any  deputy,  assistant,  or  employee  of  any  such 
marshal,  clerk,  receiver,  referee,  trustee,  or  other  officer  who  shall,  after  demand 
by  the  party  entitled  thereto,  unlawfully  retain  or  who  shall  convert  to  his 
own  use  or  to  the  use  of  another  any  moneys  received  for  or  on  account  of  costs 
or  advance  deposits  to  cover  fees,  expenses,  or  costs,  deposits  for  fees  or  expenses 
in  bankruptcy  cases,  composition  funds  or  money  of  bankrupt  estates,  fees  in 
naturalization  matters,  or  any  other  money  whatever  which  has  come  into  his 
hands  by  virtue  of  his  official  relation  or  by  the  fact  of  his  official  position  or 
employment  shall  be  deemed  guilty  of  embezzlement  and  shall,  where  the  offense 
18  not  otherwise  punishable  by  some  statute  of  the  United  States,  be  fined  not 
more  than  double  the  value  of  the  money  thus  retained  or  converted  or  impris- 
atied  not  more  than  ten  years,  or  both;  and  it  shall  not  be  a  defense  in  such 
ease  that  the  accused  person  had  an  interest,  contingent  or  otherwise,  in  some 
part  of  such  moneys  or  of  the  fund  from  which  they  were  retained  or  converted 
[il  Stat.  L.  630.] 
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[Sec.  !.]♦**     [District  attorneys  —  allowance  in  lien  of  snbsiBtence.] 

That  United  States  district  attorneys  and  their  regular  assistants  may  be 
granted  a  per  diem  of  not  to  exceed  $4  in  lieu  of  subsistence,  instead  of,  but 
under  the  conditions  prescribed  for,  the  present  allowance  for  actual  expenses 
of  subsistence.     [41  Stat.  L.  923,] 

This  and  the  three  paragraphs  which  foUow  are  from  the  Sundry  Civil  Appropriation 
Act  of  June  5,  1920,  ch.  235. 

*  *  *  [Assistant  district  attorneys  —  salaries.]  That  except  as  otherwise 
prescribed  by  law  the  compensation  of  such  of  the  assistant  district  attorneys 
authorized  by  section  8  of  the  Act  approved  May  28,  1896,  as  the  Attorney 
General  may  deem  necessary,  may  be  fixed  at  not  exceeding  $3,000  per  annum. 
[41  Stat.  L.  923.] 

See  note  to  first  paragraph. 

For  the  Act  of  May  28,  1896,  sec.  8,  mentioned  in  text,  see  4  Fed.  Stat.  Ann.  622. 

*  *  ^  [United  States  district  courts  —  clerks  —  salaries  —  office  ex- 
penses.] That  the  provisions  of  the  Act  entitled  ''An  Act  to  fix  the  salaries  of 
the  clerks  of  the  United  States  district  courts  and  to  provide  for  their  office 
expenses,  and  for  other  purposes,''  approved  February  26,  1919,  shall  be  appli- 
cable on  and  after  July  1,  1920,  to  the  clerk  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  excepting  that  said  clerk  shall  be  appointed  as  heretofore  by 
the  Chief  Justice  of  said  Court.    [41  Stat.  L.  923.] 

See  note  to  first  paragraph. 

For  the  Act  of  Feb.  26,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  224. 

*  4c  ♦  [Criers  and  bailiffs  —  attendance  —  vacation.]  That  all  persons 
employed  under  section  715  of  the  Revised  Statutes  shall  be  deemed  to  be  in 
actual  attendance  when  they  attend  upon  the  order  of  the  courts:  Provided 
further,  That  no  such  person  shall  be  employed  during  vacation.  [41  Stat. 
L.  924.] 

See  note  to  first  paragraph.  „  ,    „^  ^    * 

For  R.  S.  sec.  716   (now*  Jud.  Code  sec  5),  mentioned  in  the  text,  see  4  Fed.  Stat.  Ann. 

(2d  ed.)  819  note. 
A  provision  identical  with  the  above  was  contained  in  Sundry  Cml  Appropriation  Act 

of  Jiuy  19,  1919,  ch.  24,  and  wiU  be  found  in  1919  Supp.  Fed.  Stat.  Ann.  227. 
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JUDICIARY 

Act  of  Jan.  21,  1830,  eh.  00, 129. 

Ifew  York  Judicial  Dittricts  —  Jud.  Code,  see.  97  Amended,  129. 

Art  of  Jao.  29, 1920,  ch.  57, 130. 

Kentucky  Judicial  Districts  —  Jud.  Code,  sec.  83  Amended,  130. 

Act  of  March  17, 1920,  ch.  101, 131. 

Sec.  1.  North  Carolina  Judicial  Districts  —  Jud.  Code,  sec.  98  Amended, 
131. 
2,  Repeal  of  Law  Providing  for  Additional  Terms  at  Raleigh,  132. 

Aet  of  April  16,  1920,  ch.  146,  132. 

Removal  of  Causes  from  State  Courts  —  Service  of  Process,  132, 

Ad  of  June  4,  1920,  ch.  223  (Diplomatic  and  Consular  Appropriation  Act), 
132. 

United  States  Court  for  China  —  Commissioner — Appointment'^ 
Duties  —  Compensation,  132. 

Expenses  of  Judge  and  District  Attorney  —  Probate  and  Adminis- 
tration Proceedings  —  Inheritance  Taxes,  133, 

CROSS-REFERENCBS 

See  also  COAST  GUARD;  JUDICIAL  OFFICERS;  JUSTICE 

DEPARTMENT 

An  Act  To  amend  section  97  of  the  Act  entitled  '*  An  Act  to  codify,  revise, 
and  amend  the  laws  relating  to  the  judiciary, ' '  approved  March  3,  1911. 

[Act  of  Jan,  21,  1920,  ch,  50,  41  Stat,  L.  394.] 

[New  York  judicial  districts  —  Jud.  Code,  sec.  97  amended.]  That  section 
97  of  the  Act  entitled  **  An  Act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary,"  approved  March  3,  1911,  be,  and  it  is,  amended  so  as  to 
read  as  follows : 

"  Sec.  97.  The  State  of  New  York  is  divided  into  four  judicial  districts,  to 
be  known  as  the  northern,  eastern,  southern,  and  western  districts  of  New  York. 
The  northern  district  shall  include  the  territory  embraced  on  the  1st  day  of 
July,  1910,  in  the  counties  of  Albany,  Broome,  Cayuga,  Chenango,  Clinton, 
Cortland,  Delaware,  Essex,  Franklin,  Fulton,  Hamilton,  Herkimer,  Jefferson, 
Lewis,  Madison,  Montgomery,  Oneida,  Onondaga,  Oswego,  Otsego,  Rensselaer, 
Saint  Lawrence,  Saratoga,  Schenectady,  Schoharie,  Tioga,  Tompkins,  Warren, 
and  Washington,  with  the  waters  thereof.  Terms  of  the  district  court  for  said 
district  shall  be  held  at  Albany  on  the  second  Tuesday  in  February;  at  Utica 
<m  the  first  Tuesday  in  December;  at  Binghamton  on  the  second  Tuesday  in 
Jnne;  at  Auburn  on  the  first  Tuesday  in  October;  at  Syracuse  on  the  first 
Tuesday  in  April;  and,  in  the  discretion  of  the  judge  of  the  court,  one  term 
annually  at  such  time  and  place  within  the  counties  of  Rensselaer,  Saratoga, 
Onondaga,  Saint  Lawrence,  Clinton,  Jefferson,  Oswego,  and  Franklin,  as  he 
may  from  time  to  time  appoint.  Such  appointment  shall  be  made  by  notice 
of  at  least  twenty  days  published  in  a  newspaper  published  at  the  place  where 
said  court  is  to  be  held.  The  eastern  district  shall  include  the  territory  embraced 
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on  the  1st  day  of  July,  1910,  in  the  counties  of  Richmond,  Kings,  Queens,  Nassau, 
and  Suffolk,  with  the  waters  thereof.  Terms  of  the  district  court  for  said 
district  shall  be  held  at  Brooklyn  on  the  first  Wednesday  in  every  month. 
The  southern  district  shall  include  the  territory  embraced  on  the  1st  day  of 
July,  1910,  in  the  counties  of  Columbia,  Dutchess,  Qreene,  New  York,  Orange, 
Putnam,  Rockland,  Sullivan,  Ulster>  and  Westchester,  with  the  waters  thereof. 
Terms  of  the  district  court  for  said  district  shall  be  held  at  New  York  City 
on  the  first  Tuesday  in  each  month.  The  district  courts  of  the  southern  and 
eastern  districts  shall  have  concurrent  jurisdiction  over  the  waters  within  the 
counties  of  New  York,  Kings,  Queens,  Nassau,  Richmond,  and  Suffolk,  and  over 
all  seizures  made  and  all  matters  done  in  such  waters;  all  processes  or  orders 
issued  within  either  of  said  courts  or  by  any  judge  thereof  shall  run  and  be 
executed  in  any  part  of  said  waters.  The  western  district  shall  include  the 
territory  embraced  on  the  1st  day  of  July,  1910,  in  the  counties  of  Allegany, 
Cattaraugus,  Chautauqua,  Chemung,  Brie,  Qenesee,  Livingston,  Monroe,  Niagara, 
Ontario,  Orleans,  Schuyler,  Seneca,  Steuben,  Wayne,  Wyoming,  and  Yates, 
with  the  waters  thereof.  Terms  of  the  district  court  for  said  district  shall  be 
held  at  Elmira  on  the  second  Tuesday  in  January;  at  Buffalo  on  the  second 
Tuesdays  in  March  and  November ;  at  Rochester  on  the  second  Tuesday  in  May ; 
at  Jamestown  on  the  second  Tuesday  in  July;  at  Lockport  on  the  second 
Tuesday  in  October ;  and  at  Canandaigua  on  the  second  Tuesday  in  September. 
The  regular  sessions  of  the  district  court  for  the  western  district  for  the  hearing 
of  motions,  and  for  proceedings  in  bankruptcy  and  the  trial  of  causes  in  admi- 
ralty, shall  be  held  at  Buffalo  at  least  two  weeks  in  each  month  of  the  year, 
except  August,  unless  the  business  is  sooner  disposed  of.  The  times  for  holding 
the  same  and  such  other  special  sessions  as  the  court  shall  deem  necessary 
shall  be  fixed  by  rules  of  the  court.  All  process  in  admiralty  causes  and  proceed- 
ings shall  be  made  returnable  at  Buffalo.  The  judge  of  any  district  in  the 
State  of  New  York  may  perform  the  duties  of  the  judge  of  any  other  district 
in  such  State  upon  the  request  of  any  resident  judge  entered  in  the  minutes 
of  his  court;  and  in  such  cases  such  judge  shall  have  the  same  powers  as  are 
vested  in  the  resident  judge."     [41  Stat,  L.  394.] 

For  Judicial  Code,  sec.  97,  amended  by  this  Act,  see  5  Fed.  Stat.  Ann.  (2d  ed.)  57& 


An  Act  To  amend  the  Act  esteJblishinjf  the  eastern  district  of  Kentueky.. 

[Act  of  Jan,  29,  1920,  ch.  57,  41  Stct,  L,  400,] 

[Kentucky  judicial  districts  —  Jnd.  Code,  sec.  83  amended.]  That  regular 
terms  of  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Kentucky  shall  be  held  at  the  following  times  and  places,  namely : 

At  Jackson :  Beginning  on  the  first  Monday  in  March  and  the  third  Monday 
in  September  in  each  year. 

At  Frankfort:  Beginning  on  the  second  Monday  in  March  and  the  fourth 
Monday  in  September  in  each  year. 

At  Covington :  Beginning  on  the  first  Monday  in  April  and  the  third  Monday 
in  October  in  each  year. 

At  Richmond:  Beginning  on  the  fourth  Monday  in  April  and  the  second 
Monday  in  November  in  each  year. 
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At  London :  Beginning  on  the  second  Monday  in  May  and  the  fourth  Monday 
in  November  in  each  year. 

At  Catlettsbiirg :  Beginning  on  the  fourth  Monday  in  May  and  the  second 
Haaday  in  December  in  each  year. 

At  Lexington :  Beginning  on  the  second  Monday  in  January  and  the  second 
Monday  in  June  in  each  year:  Provided,  That  suitable  rooms  and  accom- 
modations for  holding  court  at  Lexington  shall  be  furnished  without  expense 
to  the  United  States. 

And  at  such  other  times  and  places  as  may  hereafter  be  provided  by  law. 

The  clerk  of  the  court  for  the  eastern  district  of  Kentucky  shall  maintain 
an  office  in  charge  of  himself,  a  deputy,  or  a  clerical  assistant,  at  each  of  the 
plaees  of  holding  court  within  said  district.     [41  Stat.  L.  400,] 

Hie  flastern  district  of  KentudEy  was  established  bv  Jud.  Code,  sec.  83,  5  Fed.  Stat. 
AaiL  (2d  ed.)  666. 


ka  Act  To  amend  section  88  of  an  Act  entitled  "  An  Act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary/'  approved  March  3,  1911,  as 
amended. 

[Act  of  March  17, 1920,  ch.  101,  41  Stat.  L.  531.] 

[Sec.  1.]  [North  Carolina  judicial  districts  —  Jud.  Code,  sec.  88  amended.] 

That  section  98  of  an  Act  entitled  **An  Act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  judiciary,"  approved  March  3,  1911,  as  amended,  is  hereby 
amended  to  read  as  follows : 

**  Sec.  98.  The  State  of  North  Carolina  is  divided  into  two  districts,  to  be 
known  as  the  eastern  and  western  districts  of  North  Carolina.  The  eastern 
ilLstrict  shall  include  the  territory  embraced  on  the  1st  day  of  July,  1910,  in 
the  counties  of  Beaufort,  Bertie,  Bladen,  Brunswick,  Camden,  Chatham,  Cum- 
berland, Currituck,  Craven,  Columbus,  Chowan,  Carteret,  Dare,  Duplin,  Dur- 
ham, Edgecombe,  Franklin,  Gates,  Granville,  Greene,  Halifax,  Harnett,  Hert- 
ford, Hyde,  Johnston,  Jones,  Lenoir,  Lee,  Martin,  Moore,  Nash,  New  Hanover, 
Northampton,  Onslow,  Pamlico,  Pasquotank,  Pender,  Perquimans,  Person,  Pitt, 
Robeson,  Richmond,  Sampson,  Scotland,  Tyrrell,  Vance,  Wake,  Warren,  Wash- 
ington, Wayne,  and  Wilson.  Terms  of  the  district  court  for  the  eastern  district 
shall  be  held  at  Laurinburg  on  the  Monday  before  the  last  Mondays  in  March 
and  Septeml>er;  at  Wilson  on  the  first  Mondays  in  April  and  October;  at 
Elizabeth  City  on  the  second  Mondays  in  April  and  October;  at  Washington 
on  the  third  Mondays  in  April  and  October ;  at  Newbern  on  the  fourth  Mondays 
in  April  and  October;  at  Wilmington  on  the  second  Monday  after  the  fourth 
Mondays  in  April  and  October;  and  at  Raleigh  on  the  fourth  Monday  after 
the  fourth  Mondays  in  April  and  October  and  in  addition  for  the  trial  of  civil 
eases  on  the  first  Mondays  in  March  and  September :  Provided,  That  the  city 
of  Washington,  the  city  of  Laurinburg,  and  the  city  of  Wilson  shall  each  pro- 
vide and  furnish  at  its  own  expense  a  suitable  and  convenient  place  for  holding 
the  district  court  at  Washington,  at  Laurinburg,  and  at  Wilson  until  a  court- 
house shall  be  constructed  by  the  United  States.  The  clerk  of  the  court  for 
the  eastern  district  shall  maintain  an  office  in  charge  of  himself  or  a  deputy 
at  Raleigh,  at  Wilmington,  at  Newbern,  at  Elizabeth  City,  at  Washington,  at 
Laurinburg.  and  at  Wilson,  which  shall  be  kept  open  at  all  times  for  the  trans- 
action of  the  business  of  the  court. 
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**  The  western  district  shall  include  the  territory  embraced  on  the  1st  day 
of  July,  1910,  in  the  counties  of  Alamance,  Alexander,  Ashe,  Alleghany,  Anson, 
Buncombe,  Burke,  Caswell,  Cabarrus,  Catawba,  Cleveland,  Caldwell,  Clay, 
Cherokee,  Davidson,  Davie,  Forsyth,  Guilford,  Gaston,  Graham,  Henderson, 
Hajrwood,  Iredell,  Jackson,  Lincoln,  Montgomery,  Mecklenburg,  Mitchell, 
McDowell,  Madison,  Macon,  Orange,  Polk,  Randolph,  Rockingham,  Rowan, 
Rutherford,  Stanly,  Stokes,  Surry,  Swain,  Transylvania,  Union,  Wilkes, 
Watauga,  Yadkin,  and  Yancey.  Terms  of  the  district  court  for  the  western 
district  shall  be  held  in  Greensboro  on  the  first  Mondays  in  June  and  December ; 
at  Statesville  on  the  third  Mondays  in  April  and  October;  at  Salisbury  on  the 
fourth  Mondays  in  April  and  October;  at  Asheville  on  the  first  Mondays  in 
May  and  November;  at  Charlotte  on  the  first  Mondays  in  April  and  October; 
and  at  Wilkesboro  on  the  fourth  Mondays  in  May  and  November.  The  clerk 
of  the  court  for  the  western  district  shall  maintain  an  office  in  charge  of  him- 
self or  a  deputy  at  Greensboro,  at  Asheville,  at  Statesville,  and  at  Wilkesboro, 
which  shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of 
the  court.'*    [41  Stat.  L.  531,] 

For  Jud.  Code,  sec.  98,  amended  by  this  Act,  see  6  Fed.  Stat.  Ann.   (2d  ed.)   580. 

Seo.  2.  [Bepeal  of  law  providing  for  additional  terms  at  Raleigh.]  That 
the  Act  entitled  **An  Act  providing  for  the  establishment  of  two  additional 
terms  of  the  district  court  for  the  eastern  district  of  North  Carolina  at  Raleigh, 
North  Carolina,"  approved  April  27,  1916,  is  hereby  repealed.  [41  Stat. 
L.  532.] 


An  Act  Providing  for  service  of  process  in  causes  removed  from  a  State  or 

other  court  to  a  United  States  court. 

[Act  of  AprU  16, 1920,  ch.  146,  41  Stat.  L.  554.] 

[Bemoval  of  causes  from  state  courts  —  service  of  process.]  That  hereafter* 
in  all  cases  removed  from  any  State  court  to  any  United  States  court  for  trial 
in  which  any  one  or  more  of  the  defendants  has  not  been  served  with  process  or 
in  which  the  same  has  not  been  perfected  prior  to  such  removal,  or  in  which  the 
process  served  upon  the  defendant  or  defendants,  or  any  of  them,  proves  to  be 
defective,  such  process  may  be  completed  by  the  United  States  court  through  its 
officers,  or  new  process  as  to  defendants  upon  whom  process  has  not  been  com- 
pleted may  be  issued  out  of  such  United  States  court,  or  service  may  be  per- 
fected in  such  court  in  the  same  maimer  as  in  cases  which  are  originally  filed  in 
such  United  States  court :  Provided,  Nothing  in  this  Act  shall  be  construed  to 
deprive  any  defendant  upon  whom  process  is  so  served  after  removal,  of  his 
right  to  move  to  remand  the  cause  to  the  State  court,  the  same  as  if  process  had 
been  served  upon  him  prior  to  such  removal.     [41  Stat,  L.  554.] 


•  •  •  [United  States  Court  for  Ohina — oommissioner  —  appointment  — 
duties  —  compensation.]  The  judge  of  the  United  States  court  for  China  is 
authorized  to  appoint,  as  in  the  district  courts  of  the  United  States  and  with 
similar  powers  and  tenure  of  office,  a  United  States  commissioner  who  shall  be 
an  attorney  regularly  admitted  to  practice  before  the  said  United  States  court 
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for  China  and  who,  when  appointed,  shall  be  in  addition  ex  officio  judge  of 
the  consular  court  for  the  district  of  Shanghai,  with  all  of  the  authority  and 
jurisdiction  now  exercised  by  the  vice  consul  acting  by  virtue  of  the  Act  of  Con- 
gress of  March  4,  1915  (Thirty-eighth  United  States  Statutes  at  Large,  part  1, 
third  session,  chapter  145,  page  1122),  which  authority  and  jurisdiction  are 
hereby  transferred :  Provided,  That  at  the  discretion  of  the  j.udge  of  said  court, 
he  may  appoint  the  clerk  of  the  court  to  perform  the  duties  of  commissioner 
without  additional  compensation  therefor.  In  the  event  that  it  is  not  practicable 
or  desirable  so  to  appoint  the  clerk  to  act  as  commissioner,  the  judge  may,  with 
approval  of  the  Secretary  of  State,  appoint  some  qualified  attorney  to  act  as 
commissioner  who  shall,  if  not  an  officer  of  the  court,  receive  such  compensation 
as  may  be  fixed  by  the  Secretary  of  State  not  exceeding  $5  for  each  day  of  serv- 
ice actually  rendered.    [41  Stat,  L.  746.] 

This  and  the  paragraph  which  follows  are  from  the  Diplomatic  and  Consular  Appro- 
priation Act  of  June  4,  1920,  ch.  223. 

[Expenses  of  judge  and  district  attorney  —  probate  and  administration 
proceedings  —  inheritance  taxes.]  The  judge  of  the  said  court  and  the 
district  attorney  shall,  when  the  sessions  of  the  court  are  held  at  other  cities  than 
Shanghai,  receive  in  addition  to  their  salaries  their  necessary  actual  expenses 
during  such  sessions,  not  to  exceed  $8  per  day  each,  and  so  much  as  may  be 
necessary  for  said  purposes  during  the  fiscal  year  ending  June  30,  1921,  is 
hereby  appropriated:  Provided,  That  in  probate  and  administration  proceed- 
ings, there  shall  be  collected  by  said  clerk,  before  entering  the  order  of  final  dis- 
tribution,  to  be  paid  into  the  Treasury  of  the  United  States,  the  same  inheritance 
taxes  from  time  to  time  collected  under  the  laws  enacted  by  the  Congress  of  the 
United  States  from  the  estates  of  decedents  residing  within  the  territorial  juris- 
diction of  the  United  States.     [41  Stat.  L.  746.] 

See  note  to  preceding  paragraph. 
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Act  of  Kay  29,  1920,  ch.  214  (Legislative,  Executive  and  Judidal  Appropria- 
tion Act),  133. 

Sec.  1.  Purchases  and  Contracts  for  Services  Rendered — Advertisements 
for  Proposals  —  R.  S.  Sec.  3709  affected,  133. 

[Sec.  1.]  *  *  *  [Purchases  and  oontracts  for  services  rendered  — 
advertisements  for  proposals  —  B.  S.  sec.  3709  affected.]  Hereafter  section 
3709  of  the  Revised  Statutes  of  the  United  States  shall  not  be  construed  to  apply 
to  any  purchase  or  service  rendered  for  the  Department  of  Justice  when  the 
aggregate  amount  involved  does  not  exceed  the  sum  of  $25.    [41  Stat.  L.  677.] 

Thu  is  from  the  Legialative,  Executive,  and  Judicial  Appropriation  Act  of  May  29,  1920, 
ck.  214. 
For  R.  S.  lec  3709,  mentioned  in  the  text,  see  8  Fed.  Stat.  Ann.  (2d  ed.)  336. 
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LABOR 

Act  of  June  6, 1920,  ch.  260  ("  Merohaat  Marine  Act,  1920  ").  134. 

Sec.  16.  United  States  Shipping  Board  Emergency  Fleet  Corporation  — 
Housing  Shipyard  Employees  —  Provisions  of  Act  of  March  1, 
1918,  Terminated,  134. 

CROSS-KEFBKENCES 

See    also    INTERSTATE    COMMERCE;    POSTAL    SERVICE;    PUBLIC 
OFFICERS  AND  EMPLOYEES;  VOCATIONAL  REHABILITATION 

Sec.  16.  [United  States  Shipping  Board  Emergency  Fleet  Corporation  — 
housing  shipyard  employees  —  provisionfl  of  Act  of  March  1,  1918,  termin- 
ated.] That  all  authorization  to  purchase,  build,  requisition,  lease,  exchange, 
or  otherwise  acquire  houses,  buildings  or  land  under  the  Act  entitled  **An  Act 
to  authorize  and  empower  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation  to  purchase,  lease,  requisition,  or  otherwise  acquire,  and  to  sell  or 
otherwise  dispose  of  improved  or  unimproved  lands,  houses,  buildings,  and  for 
other  purposes,"  approved  March  1,  1918,  is  hereby  terminated:  Provided, 
howeverp  That  expenditures  may  be  made  under  said  Act  for  the  repair  of  houses 
and  buildings  already  constructed,  and  the  completion  of  such  houses  or  build- 
ings as  have  heretofore  been  contracted  for  or  are  under  construction,  if  con- 
sidered advisable,  and  the  board  is  authorized  and  directed  to  dispose  of  all  such 
properties  or  the  interest  of  the  United  States  in  all  such  properties  at  as  early  a 
date  as  practicable,  consistent  with  j^ood  business  and  the  best  interests  of  the 
United  States.     [41  Stat.  L.  994.] 

This  it  from  the  ''  Merchant  Marine  Act,  1920  "  of  June  5,  1920,  ch.  250.  The  act  will  be 
found  in  the  title  Shipping  and  Navigation,  post. 

For  Act  of  March  1,  1918,  here  terminated,  see  1018  Siipp.  Fed.  Stat.  Ann.  440. 
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Act  of  June  6,  1920,  ch.  248,  134. 

S$c,  1,  W omen* s  Bureau — Establishment,  134, 

2.  Director   of  Bureau — Appointment  —  Qualifications  —  Compensa- 

tion —  Duty  of  Bureau  —  Investigations  and  Reports^  135. 

3.  Assistant  Director  —  Appointment  —  Compensation  —  Duties,  135, 

4.  Chief  Clerk  and  Other  Employees,  135, 

5.  Quarters  for  Work  of  Bureau,  135. 

6.  Act  When  in  Effect,  135. 

An  Act  To  establish  in  the  Department  of  Labor  a  bureau  to  be  known  as  the 

Women's  Bureau. 

[Act  of  June  5,  1920,  ch.  248,  41  Stat.  L.  987.] 

[Sbc.  1.]  [Women's  Bureau  —  establishment.]     That  there  shall  be  estab 
lished  in  the  Department  of  Labor  a  bureau  to  be  known  as  the  Women's 
Bureau.     [41  Stat.  L.  987.] 
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Sec.  2.  [Director  of  bureau  —  appointment  —  qoaliflcations -7- compensa- 
tion—  duty  of  bureau  —  investigations  and  reports.]  That  the  said  bureau 
shall  be  in  charge  of  a  director,  a  woman,  to  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  who  shall  receive  an  annual  com- 
pensation of  $5,000.  It  shall  be  the  duty  of  said  bureau  to  formulate  standards 
and  policies' which  shall  promote  the  welfare  of  wage  earning  women,  improve 
their  working  conditions,  increase  their  efficiency,  and  advance  their  opportuni- 
ties for  profitable  employment.  The  said  bureau  shall  have  authority  to  investi- 
gate and  report  to  the  said  department  upon  all  matters  pertaining  to  the  wel- 
fare of  women  in  industry.  The  director  of  said  bureau  may  from  time  to  time 
publish  the  results  of  these  investigations  in  such  a  manner  and  to  such  extent 
as  the  Secretary  of  Labor  may  prescribe.     [41  Stat.  L.  987.] 

Sec.  3.  [Aasistant  director — appointment  —  oompensation  —  duties.]  That 
there  shall  be  in  said  bureau  an  assistant  director,  to  be  appointed  by  the  Secre- 
tary of  Labor,  who  shall  receive  an  annual  compensation  of  $3,500 'and  shall  i)er- 
form  such  duties  as  shall  be  prescribed  by  the  director  and  approved  by  the 
Secretary  of  Labor.    [41  Stat.  L.  987.] 

Sec.  4.  [Chief  clerk  and  other  employees.]  That  there  is  hereby  author- 
ized to  be  employed  by  said  bureau  a  chief  clerk  and  such  special  agents, 
assistants,  clerks,  and  other  employees  at  such  rates  of  compensation  and  in  such 
numbers  as  Congress  may  from  time  to  time  provide  by  appropriations.  [41 
Stat.  L.  987.] 

Sec.  5.  [Quarters  for  work  of  bureau.]  That  the  Secretary  of  Labor  is 
hereby  directed  to  furnish  sufficient  quarters,  office  furniture  and  equipment, 
for  the  work  of  this  bureau.     [41  Stat.  L.  987.] 

Sec.  6.  [Act  when  in  effect.]  That  this  Act  shall  take  effect  and  be  in  force 
from  and  after  its  passage.     [41  Stat.  L.  987.] 


LIBEL 

See  Shipping  and  Navigation 


LIBERTY  BONDS 

See  Corporations;  Public  Debt 


LIFE  SAVING 

See  Coast  Guard 
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LIGHTS  AND  BUOYS 

Act  of  Jime  6, 1820,  ch.  235  (Sundry  Civil  Appropriation  Act),  136. 

Sec.  1,  Post  Lantern  Lights,  etc. —  Establishment  on  Yukon  River,  136. 

Act  of  June  6, 1920,  ch.  264, 136. 

Sec.  2.  Bureau  of  Lighthouses  —  Salary  of  Superintendent  of  Naval  Con- 
struction,  136. 

CROSS-REFERENCE 

See  also  COAST  GUARD 

[Sko.  1.]  *  *  *  [Post-lantern  lights,  etc. —  establishment  on  Yukon 
river.]  Hereafter  post4antem  lights  and  other  aids  to  navigation  may  be  estab- 
lished and  maintained,  in  the  discretion  of  the  Commissioner  of  Lighthouses, 
on  the  Yukon  River  and  its  tributaries,  Alaska.  The  cost  thereof  shall  be  paid 
out  of  the  annual  appropriations  for  the  Lighthouse  Service.     [41  Stat.  L.  927,] 

This  ifl  from  the  Sundry  Civil  Appropriation  Act  of  June  5,  1920,  ch.  235. 


An  Act  To  authorize  aids  to  navigation  and  for  other  works  in  th^  lighthouse 

Service,  and  for  other  purposes. 

[Act  of  June  5,  1920,  ch.  264,  41  Stat,  L.  1057.] 

Sec.  2.  [Bureau  of  Lighthouses  —  salary  of  Superintendent  of  Naval  Con- 
struction.] That  hereafter  the  salary  of  the  Superintendent  of  Naval  Con- 
struction in  the  Bureau  of  Lighthouses  shall  be  $4,000  per  annum.  [41  Stai. 
L.  1059.] 

Section  1  of  the  above  Act  is  omitted,  as  it  is  temporary. 


MAILS 

See  Postal  Service;  Shipping  and  Navigation 


MARINE   CORPS 

See  Navy;  War  Department  and  Military  Establishment 


marine  hospitals 

See  Hospitals  and  Asylums 
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MARINE  INSURANCE 

See  Shipping  and  Navigation 


MARITIME  LIENS 

See  Shipping  and  Navigation 


MEDALS  OF  HONOR 

See  War  Department  and  Military  Establishment 


MEDICAL  CORPS 

See  Navt 


merchant  marine  act 

See  Shipping  and  Navigation 


MILITARY  ACADEMY 

Act  of  March  30,  1920,  ch.  112, 137. 

Surplus  Tools  and  Material  Belonging  to  War  Department  —  Tem- 
porary Buildings,  137, 
Course  of  Instruction,  138. 
Appointees  —  Qualifications  —  R.  8.  sec.  1318  Amended,  138. 


An  Act  Hakiiig'  appropriations  for  the  support  of  the  Blilitary  Academy  for 
the  fiscal  year  ending  June  30,  1021,  and  for  other  purposes. 

[Act  of  March  30, 1920,  ch.  112,  41  Stat.  L.  538.] 

^  *  *  [Surplus  took  and  material  belonging  to  War  Department  — 
tanponicy  bnildings.]  The  Secretary  of  War  is  hereby  directed  to  turn  over  to 
the  United  States  Military  Academy  without  expense  all  such  surplus  material 
ttmay  be  available  and  necessary  for  the  construction  of  temporary  buildings; 
^1  surplus  tools  and  materiel  for  use  in  the  instruction  of  cadets  at  the 
^f^daoj:  Provided,  That  to  eover  the  cost  of  labor  in  the  construction  of  such 
toaporary  bnildings  there  is  hereby  appropriated  the  sum  of  $10,000.  [41  Siai. 
i.  547.] 
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*  *  *  Course  of  instruction:  The  course  of  instruction  at  the  United 
States  Military  Academy  shall  be  four  years:  Provided^  Tliat  any  person 
heretofore  nominated  in  accordance  with  regulations,  for  appointment  to  fill  a 
vacancy  which  would  have  resulted  from  the  graduation  of  a  cadet  during  the 
present  year,  may  be  so  appointed  notwithstanding  the  retention  of  such  cadet 
at  the  academy :  Provided  further,  That  any  cadet  now  at  the  academy  may 
at  his  option,  exercised  prior  to  June  11,  1920,  continue  at  the  academy  one 
additional  year  and  postpone  thereby  his  prospective  graduation,  and  cadets 
not  electing  so  to  prolong  their  course  shall  be  graduated  in  the  years  assigned 
to  their  respective  classes  prior  to  the  passage  of  this  Act.     [41  Stat,  L.  548.] 

ic  *  *  [Appointees  —  qnaliflcations  —  R.  8.  Sec.  1318  amended]  That 
section  1318,  Revised  Statutes,  be,  and  the  same  is  hereby,  amended  to  read 
as  follows:  ''Appointees  shall  be  admitted  to  the  academy  only  between  the 
ages  of  seventeen  and  twenty-two  years,  except  in  the  following  case:  That 
during  the  calendar  years  1919,  1920  and  1921  any  appointee  who  has  served 
honorably  and  faithfully  not  less  than  one  year  in  the  armed  forces  of  the 
United  States  or  allied  armies  in  the  late  war  with  Germany,  and  who  possesses 
the  other  qualifications  required  by  law,  may  be  admitted  between  the  ages  of 
seventeen  and  twenty- four  years:  Provided,  That  whenever  any  member  of 
the  graduating  class  shall  fail  to  complete  the  course  with  his  class  by  reason 
of  sickness,  or  deficiency  in  his  studies,  or  other  cause,  such  failure  shall  not 
operate  to  delay  the  admission  of  his  successor.''     [41  Stat,  L.  548.] 

For  R.  S.  sec  1318,  before  this  amendment,  see  6  Fed.  Stat  Ann.   (2d  ed.)   407. 


MILITIA 

See  Navy;  War  Department  and  Military  Establishment 


MINERAL  LANDS,  MINES  AND  MINING 

Act  of  June  5,  1820,  ch.  236  (Sundry  Oivfl  Appropriation  Act),  138. 

Sec*  1.  Bureau  of  Mines — Officers  of  Public  Health  Service  —  Detail  — 

Compensation  and  Expenses,  138, 
Headquarters  of  Mine  Rescue  Cars  —  Site  of  Experimental  Mine  — • 

Plant  for  Studying  Explosives,  139, 
Employees  —  Detail  —  Expenses  or  Per  Diem,  139, 
Co-operative   Work  for  Other  Departments  —  Expenses  —  Transfer 

of  Funds,  139. 

CROSS-REFERENCES 

See  also  INDIANS;  PUBLIC  LANDS 

[Sec.  1.]  *  *  *  [Bureau  of  Mines  —  officers  of  Public  Health  Servioe 
—  detail  —  compensation  and  expenses.]  The  Secretary  of  the  Treasury  may 
detail  inodieal  officers  of  the  Public  Health  Service  for  cooperative  health,  safety. 
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or  sanitation  work  with  the  Bureau  of  Mines,  and  the  compensation  and  expenses 
of  the  officers  so  detailed  may  be  paid  from  the  applicable  appropriations  made 
herein  for  the  Bureau  of  Mines.    [41  Stat,  L.  911.] 

This  and  the  three  paragraphs  which  follow  are  from  the  Sundry  Civil  Appropriation 
Act  of  June  5,  1920,  ch.  235. 

*  *  *  [Headquarters  of  mine  rescue  cars  —  site  of  experimental  mine  — 
plant  for  studying  explosiveg.]  For  the  purchase  or  lease  of  necessary  land, 
where  and  under  such  conditions  as  the  Secretary  of  the  Interior  may  direct, 
for  headquarters  of  mine  rescue  cars  and  construction  of  necessary  railway  sid- 
ings and  housing  for  the  same,  or  as  the  site  of  an  experimental  mine  and  a  plant 
for  studying  explosives,  $1,000 :  Provided,  That  the  Secretary  of  the  Interior  is 
authorized  to  accept  any  suitable  land  or  lands,  buildings,  or  improvements  that 
may  be  donated  for  said  purpose  and  to  enter  into  leases  for  periods  not  exceed- 
ing ten  years,  subject  to  annual  appropriations  by  Congress.     [41  Stat.  L.  912.] 

m 

See  note  to  first  paragraph. 

An  identical  provision  appears  in  the  Sundry  Civil  Appropriation  Act  of  July  19,  1919, 
flL  24,  1919  Supp.  Fed.  Stat.  Ann.  263. 

*  *  *  [Employees  —  detail  —  expenses  or  per  diem.]  Persons  employed 
during  the  fiscal  year  1921  in  field  work  outside  of  the  District  of  Columbia 
under  the  Bureau  of  Mines  may  be  detailed  temporarily  for  service  in  the 
District  of  Columbia,  for  purx>oses  of  preparing  results  of  their  field  work;  all 
persons  so  detailed  shall  be  paid  in  addition  to  their  regular  compensation  only 
their  actual  traveling  expenses  or  per  diem  in  lieu  of  subsistence  in  going  to  and 
returning  therefrom :  Provided,  That  nothing  herein  shall  prevent  the  payment 
to  employees  of  the  Bureau  of  Mines  of  their  necessary  expenses,  or  per  diem 
m  lieu  of  subsistence  while  on  temporary  detail  in  the  District  of  Columbia,  for 
purposes  only  of  consultation  or  investigations  on  behalf  of  the  United  States. 
All  details  made  hereunder  and  the  purposes  of  each,  during  the  preceding  fiscal 
year  shall  be  reported  in  the  annual  estimates  of  appropriations  to  Congress  at 
the  beginning  of  each  regular  session  thereof.     [41  Stat.  L.  912.] 

See  note  to  firet  paragraph. 

An  identical  proviiiion  appears  in  the  Sundry  Civil  Appropriation  Act  of  July  19,  1919, 
flk  24,  1919  Supp.  Fed.  Stat.  Ann.  253. 

*  *  *  [Co-operative  work  for  other  departments  —  expenses  —  transfer 
«f  funda.]  During  the  fiscal  year  1921,  the  head  of  any  department  or  inde- 
pendent establishment  of  the  Government  having  funds  available  for  scientific 
investigations  and  requiring  cooperative  work  by  the  Bureau  of  Mines  on 
scientific  investigations  within  the  scope  of  the  functions  of  that  Bureau  and 
which  it  is  unable  to  perform  within  the  limits  of  its  appropriations,  may,  with 
the  approval  of  the  Secretary  of  the  Interior,  transfer  to  the  Bureau  of  Mines 
such  sums  as  may  be  necessary  to  carry  on  such  investigations.  The  Secretary  of 
the  Treasury  shall  transfer  on  the  books  of  the  Treasury  Department  any  sums 
which  may  be  authorized  hereunder  and  such  amounts  shall  be  placed  to  the 
credit  of  the  Bureau  of  Mines  for  the  performance  of  work  for  the  department  or 
establishment  from  which  the  transfer  is  made.     [41  StcU.  L.  913.] 

See  note  to  fint  paragraplL 
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MONOPOLIES 

See  Shipping  and  Naviqation:  Trade  Combinations  and  Trusts 


MORTGAGES 

See  Interstate  Gomherge;  Shipping  and  NAviQATioif 


NATIONAL  BANKS 

Aot  of  Jan.  13,  1920,  ch.  38,  140. 

Circulating  Notes  —  Nature  —  For  Wltat  Demands  Receivable'— 
B.  8.  Sec.  5182  Amended,  140. 

Act  of  Apra  13,  1920,  eh.  128, 141. 

Federal  Reserve  Bank  —  Establishment  of  Rates  of  Discount  — 
Federal  Reserve  Act,  Sec.  14,  Subsec.  (d)  Amended,  141. 

CROSS-REFERENCES 

See  also  AGRICULTURE;  TRADE  COMBINATIONS  AND  TRUSTS 

An  Act  To  amend  section  5182,  Beviied  Btatntes  of  the  United  States. 
[Act  of  Jan.  13,  1920,  cJi.  38,  41  Stat.  L.  387.] 

[CMrculating  notes  —  natnre  —  for  what  demands  receivable  —  B.  8. 
sec.  5182  amended.]  That  section  5182,  Revised  Statutes  of  the  United  States, 
be  amended  to  read  as  follows : 

' '  Sec.  5182.  Any  association  receiving  circulating  notes  under  this  title  may, 
if  its  promise  to  pay  such  notes  on  demand  is  expressed  thereon  attested  by 
the  written  or  engraved  signatures  of  the  president  or  vice  president  and  the 
cashier  thereof  in  such  manner  as  to  make  them  obligatory  promissory  notes  pay- 
able on  demand  at  its  place  of  business,  issue,  and  circulate  the  same  as  money. 
Such  written  or  engraved  signatures  of  the  president  or  vice  president  and 
the  cashier  of  such  association  may  be  attached  to  such  notes  either  before  or 
after  the  receipt  of  such  notes  by  such  association.  And  such  notes  shall  be 
received  at  par  in  all  parts  of  the  United  States  in  payment  of  taxes,  excises, 
public  lands,  and  all  other  dues  to  the  United  States,  except  duties  on  imports ; 
and  also  for  all  salaries  and  other  debts  and  demands  owing  by  the  United  States 
to  individuals,  corporations,  and  associations  within  the  United  States,  except 
interest  on  the  public  debt,  and  in  redemption  of  the  national  currency.'* 
[41  Stat.  L.  387.] 

For  R.  8.  flee.  5182,  before  amendment,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  733. 
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An  Aet  To  amend  the  Act  approved  December  23»  1913,  known  as  the  Federal 

Beeerve  Act. 

[Act  of  April  13, 1920,  eh.  128,  41  Stat  L.  550.] 

[Federal  Besenre  Bank  —  establishment  of  rates  of  discount  —  Federal 
Reserve  Act»  sec.  14^  snbsec.  (d)  amended.]  That  section  14  of  the  Federal 
Reserve  Act  as  amended  by  the  Acts  approved  September  7,  1916,  and  June  21, 
1917,  be  further  amended  by  striking  out  the  semicolon  after  the  word  **  busi- 
ness ''  at  the  end  of  subparagraph  (d)  and  insert  in  lieu  thereof  the  following: 
**  and  which,  subject  to  the  approval,  review,  and  determination  of  the  Federal 
Reserve  Board,  may  be  graduated  or  progressed  on  the  basis  of  the  amount  of 
the  advances  and  discount  accommodations  extended  by  the  Federal  reserve 
bank  to  the  borrowing  bank."     [41  Stat,  L.  550.] 

For  sec.  14  of  the  Federal  Reserve  Act,  mentioned  in  the  text,  see  6  Fed.  Stat.  Ann. 
(2d  ed.)  S32.    For  amendments  see  191S  Supp.  Fed.  Stat.  Ann.  471,  479. 


NATIONAL  BUREAU  OF  STANDARDS 

See  Weights  and  Measures 


NATIONAL  GUARD 

See  War  Department  and  Mhjtary  Establishment 


NATIONAL  PARKS 

See  PuBuc  Parks 


NAVAL  ACADEMY 

Aet  of  June  5, 1020,  ch.  2B3  (Deflcieiicy  Appropriation  Act),  141. 

Midshipment  deficient  in  Studies  —  Re-examination,  141. 

CnOSS-R£F£R£NCES 

Sec  also  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT 

*  *  *  [BSidBhipmen  deficient  in  studies  —  re-examination.]  That  tmtil 
otherwise  provided  by  law  no  midshipman  found  deficient  at  the  close  of  the  last 
and  succeeding  academic  terms  shall  be  involuntarily  discontinued  at  the  Naval 
Academy  or  in  the  service  unless  he  shall  fail  upon  reexamination  in  the  sub- 
jects in  which  found  deficient  at  an  examination  to  be  held  at  the  beginning  of 
the  next  and  succeeding  academic  terms,  and  the  Secretary  of  the  Navy  shall 
provide  for  the  special  instruction  of  such  midshipmen  in  the  subjects  in  which 
found  deficient  during  the  period  between  isicademic  terms.     [41  Stat,  L,  1028^] 

Thie-ia  from  the  Deficiency  Appropmtioh  Act  ol  June  5,  1020,  ch.  253. 
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NAVY 

Act  of  June  i  1920,  oh.  228  (Naval  Appropriation  Act),  142. 

Sec.  1.  Properties  Wiikin  Naval  Petroleum  Reserves —Appropriation  for 
Government  Use  —  Royalties,  142. 

Naval  Aircraft  —  Damages  —  Adjustment  of  Claims,  143. 

Hydrographic  Officers,  143. 

Summer  Schools  for  Boys  —  Use  of  Buildings  at  Training  Stations 
—  Rules  —  Uniforms,  143. 

Naval  Reserve  Force  and  Naval  Militia — Temporary  Reorganiza- 
tion, 144. 

Deaths  in  Navy,  Marine  Corps  or  Coast  Guard  —  Six  Months'  Pay 
to  Dependents,  144. 

Commutation  of  Rations,  144. 

Charter  Hire  of  Government-Owned  Vessels,  145. 

Marine  Corps  —  Enlisted  Strength  —  Officers,  145. 

2.  Naval  Reserve  Force  —  Employment  on  Active  Duty  —  Number  — 

I  An  c  Officers  — Avia  tion  —  Temporary  Appointments  —  Retire- 
me7it  for  Physical  Disability  of  Reserve  Force  and  Temporary 
Officers  of  Navy,  146. 

3.  Permanent  Grades  or  Ranks  —  Appointments  —  Reserve  Force  — 

Flying  Corps  —  Medical,  Dental  and  Supply  Corps  —  Coast 
Guard,  147. 

4.  Permanent  Grades  or  Ranks  —  Additional  Appointments,  147. 

6.  Age  Limit  for  Officers  Appointed  —  Promotions  —  Retirement  — 
Reductions  in  Rank  —  Officers  Holding  Temporary  Appointments, 
148. 

6.  Re-enlistment  in  Navy  or  Marine  Corps  —  Bonus  —  Travel  Pay,  148. 

7.  Enlistments  in  Navy   and   Marine   Corps  —  Term  —  Grades  and 

Ratings,  149. 

8.  Protection  of  Uniform,  149. 

9.  Naval  Reserve  Force  —  Retainer  Pay  —  Withholding  —  Use,  149. 
10.  Age  Limits  for  Proinotion,  149. 

Aot  of  June  5,  1920,  ch.  261,  160. 

Officers  of  Naval  Service  —  Acceptance  of  Offices  from  South  Am^ru 
can  Republics,  150. 

CROSS-REFERENCES 

See  also  COAST  AND  GEODETIC  SURVEY;  COAST  GUARD;  LIGHTS 
AND  BUOYS;  NAVAL  ACADEMY;  PENSIONS;  TELEGRAPHS,  TELE- 
PHONES AND  CABLES;  WAR  DEPARTMENT  AND  MILITARY 
ESTABLISHMENT. 

An  Act  Making  appropriations  for  the  naval  service  for  the  fiscal  year  endinj^ 

June  SO,  1921,  and  for  other  purposes. 

[Act  of  June  4,  1920,  ch.  228,  41  Stat.  L.  812.] 

[Sec.  1.]  *  *  *  [Properties  within  naval  petroleum  reserves  —  appro- 
priation for  government  use  —  royalties.]  That  the  Secretary  of  the  Navy  is 
directed  to  take  possession  of  all  properties  within  the  naval  petroleum  reserves 
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as  are  or  may  become  subject  to  the  control  and  nse  by  the  United  States  for 
naval  poriKXies,  and  on  which  there  are  no  pending  claims  or  applications  for 
permits  or  leases  under  the  provisions  of  an  Act  ol  Congress  approved  February 
26, 1920,  entitled  **  An  Act  to  provide  for  the  mining  of  coal,  phosphate,  oil,  oil 
shale,  gas,  and  sodium  on  the  public  domain,''  or  pending  applications  for 
United  States  patent  under  any  law;  to  conserve,  develop,  use,  and  operate  the 
same  in  his  discretion,  directly  or  by  contract,  lease,  or  otherwise,  and  to  use, 
store,  exchange,  or  sell  the  oil  and  gas  products  thereof,  and  those  from  all 
royalty, oil  from  lands  in  the  naval  reserves,  for  the  benefit  of  the  United  States: 
And  provided  further,  That  the  rights  of  any  claimant  under  said  Act  of  Feb- 
ruary 25,  1920,  are  not  affected  adversely  thereby :  And  provided  further,  That 
such  sums  as  have  been  or  may  be  turned  into  the  Treasury  of  the  United  States 
from  royalties  on  lands  within  the  naval  petroleum  reserves  prior  to  July  1, 
1921,  not  to  exceed  $500,000,  are  hereby  made  available  for  this  purpose  until 
July  1,  1922:  Provided  further,  That  this  appropriation  shall  be  reimbursed 
from  the  proper  appropriations  on  account  of  the  oil  and  gas  products  from 
said  properties  used  by  the  United  States  at  such  rate,  not  in  excess  of  the  mar- 
ket value  of  the  oi)  as  the  Secretary  of  the  Navy  may  direct.    [41  Stat.  L.  813,] 

For  Act  of  Feb.  25,  1920,  mentioned  in  the  text,  see  post,  p.  187.  - 

*  *  *  [Naval  aircraft  —  damaffes  —  adjustment  of  claims.]  That  the 
Secretary  of  the  Navy  is  hereby  authorized  to  consider,  ascertain,  adjust,  deter- 
mine, and  pay  out  of  this  appropriation  the  amounts  due  on  claims  for  damages 
which  have  occurred  or  may  occur  to  private  property  growing  out  of  the  opera- 
tions of  naval  aircraft,  where  such  claim  does  not  exceed  the  sum  of  $500 :  Pro- 
vided  further,  That  all  claims  adjusted  under  this  authority  during  any  fiscal 
year  shall  be  reported  in  detail  to  the  Congress  by  the  Secretary  of  the  Navy. 
[41  Stat.  L.  814,] 

*  *  *  [Hydrographic  Office  —  detail  of  naval  officers.]  That  the  Secre- 
tary of  the  Navy  is  authorized  to  detail  such  naval  officers  as  may  be  necessary 
to  the  Hydrographic  Office.     [41  Stat.  L.  816.] 

A  similar  provision  appears  in  the  Act  of  April  25,  1917,  1918  Supp.  Fed.  Stat.  Ann.  523. 

*  *  *  [Summer  schools  for  boys  —  use  of  buildings  at  training  stations  — 
mles  —  uniforms.]  The  Secretary  of  the  Navy  is  hereby  authorized,  in  his 
discretion,  to  establish  at  two  of  the  permanent  naval  training  stations  experi- 
mental summer  schools  for  boys  between  the  ages  of  sixteen  and  twenty  years. 
For  this  purpose  he  is  authorized  to  use  such  buildings,  or  other  accommodations, 
at  such  training  stations ;  to  loan  any  naval  equipment  necessary  for  such  pur- 
poses, and  to  give  instructions  which  will  fit  them  for  service  in  the  Navy  of  the 
United  States.  He  is  empowered  to  establish  and  enforce  such  rules  within  the 
camp  as  may  be  necessary  and  to  detail  such  members  of  the  naval  personnel 
as  may  be  required  in  order  to  encourage  and  execute  the  spirit  of  this  Act. 
The  Secretary  of  the  Navy  is  further  authorized  to  loan  the  necessary  naval  uni- 
forms during  the  period  of  training  and  to  furnish  subsistence,  medical  attend- 
ance and  other  necessary  incidental  expenses  for  those  attending  these  schools: 
Provided,  That  those  under  instruction,  with  the  consent  of  their  parents  or 
their  guardians,  shall  enroll  in  the  Naval  Reserve  Force  for  not  less  than  three 
months,  and  no  person  not  so  enrolled  shall  be  admitted  to  said  training  schools. 
For  carrying  out  the  provisions  of  this  paragraph  the  3Uni  o(  $200,000  is  fippro^ 
priated.     [41  Stat,  L.  817.] 
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•  *    *    [Naval  Reserve  Force  and  Naval  Militia  —  temporary  raorganitt- 

tion.]  That,  until  June  30,  1922,  of  the  Organized  Militia  as  provided  by  law, 
such  part  as  may  be  duly  prescribed  in  any  State,  Territory,  or  the  District  of 
Columbia  shall  constitute  a  Naval  Militia ;  and,  until  June  30,  1922,  such  of  the 
Naval  Militia  as  now  is  in  existence,  and  as  now  organized  and  prescribed  by  the 
Secretary  of  the  Navy  under  authority  of  the  Act  of  Congress  approved  Feb- 
ruary 16,  1914,  shall  be  a  part  of  the  Naval  Reserve  Force,  and  the  Secretary 
of  the  Navy  is  authorized  to  maintain  and  provide  for  said  Naval  Militia  as  pro- 
vided in  said  Act :  Provided  further,  That  upon  their  enrollment  in  the  Naval 
Reserve  Force,  and  not  otherwise,  until  June  30, 1922,  the  members  of  said  Naval 
Militia  shall  have  all  the  benefits,  gratuities,  privileges,  and  emoluments  pro- 
vided by  law  for  other  members  of  the  Naval  Reserve  Force ;  and  that,  with  the 
approval  of  the  Secretary  of  the  Navy,  duty  performed  in  the  Naval  Militia 
may  be  counted  as  active  service  for  the  maintenance  of  efficiency  required  by 
law  for  members  of  the  Naval  Reserve  Force:  And  provided  further,  That  all 
moneys  appropriated  for  the  Naval  Reserve  Force  or  for  the  Naval  Militia  shall 
constitute  one  fund  and  hereby  are  made  available,  under  the  direction  of  the 
Secretary  of  the  Navy,  for  both.     [41  Stat.  L,  817.] 

•  •  •  [Deaths  in  Navy,  Marine  Corps  or  Coast  Guard  —  six  months'  pay 
to  dependents.]  That  hereafter,  immediately  upon  official  notification  of  the 
death  from  wounds  or  disease,  not  the  result  of  his  or  her  own  misconduct, 
of  any  officer,  enlisted  man,  or  nurse  on  the  active  list  of  the  Regular  Navy  or 
Regular  Marine  Corps,  or  on  the  retired  list  when  on  active  duty,  the  Pay- 
master General  of  the  Navy  shall  cause  to  be  paid  to  the  widow,  and  if  there 
be  no  widow  to  the  child  or  children,  and  if  there  be  no  widow 
or  child,  to  any  other  dependent  relative  of  such  officer,  enlisted  man,  or 
nurse  previously  designated  by  him  or  her,  an  amount  equal  to  six  months' 
pay  at  the  rate  received  by  such  officer,  enlisted  man,  or  nurse  at  the  date  of 
his  or  her  death.  The  Secretary  of  the  Navy  shall  establish  regulations  requir- 
ing each  officer  and  enlisted  man  or  nurse  having  no  wife  or  child  to  designate 
the  proper  dependent  relative  to  whom  this  amount  shall  be  paid  in  case  of  his  or 
her  death.  Said  amount  shall  be  paid  from  funds  appropriated  for  the  pay  of 
the  Navy  and  pay  of  the  Marine  Corps,  respectively:  Provided,  That  nothing 
in  this  section  or  in  other  existing  legislation  shall  be  construed  as  making  the 
provisions  of  this  section  applicable  to  officers,  enlisted  men,  or  nurses  of  any 
forces  of  the  Navy  of  the  United  States  other  than  those  of  the  regular  Navy 
and  Marine  Corps,  and  nothing  in  this  section  shall  be  construed  to  apply  in 
commissioned  grades  to  any  officers  except  those  holding  permanent  or  proba- 
tionary appointments  in  the  Regular  Navy  or  Marine  Corps:  Provided,  That 
the  provisions  of  this  section  shall  apply  to  the  officers  and  enlisted  men  of  the 
Coast  Guard,  and  the  Secretary  of  the  Treasury  will  cause  payment  to  be  made 
accordingly.     [41  Stat,  L.  824.] 

A  similar  provision  appeared  in  the  Naval  Appropriation  Act  of  Aug.  22,  1912,  ch.  335. 
flee  6  Fed.  Stat.  Ann.  (2d  ed.)  1210. 

•  •  •  [Commutation  of  rations.]  For  provisions  and  commuted  rations  for 
the  seamen  and  marines,  which  commuted  rations  may  be  paid  to  caterers  of 
messes,  in  case  of  death  or  desertion,  upon  orders  of  the  commanding  officers,  com- 
muted rations  for  officers  on  sea  duty  (other  than  commissioned  officers  of  the 
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line,  Medical  and  Snpply  Corps,  chaplains,  chief  boatswains,  chief  f^ii^ners,  chief 
carpenters,  chief  machinists,  chief  pay  clerks,  and  chief  sailmakers)  at  68  cents 
per  diem,  and  midshipmen  at  $1.08  per  diem,  and  commuted  rations  stopped 
on  account  of  sick  in  hospital  and  credited  at  the  rate  of  68  cents  per  ration 
to  the  naval  hospital  fund ;  subsistence  of  officers  and  men  unavoidably  detained 
or  absent  from  vessels  to  which  attached  under  orders  (during  which  subsistence 
rations  to  be  stopped  on  board  ship  and  no  credit  for  commutation  therefor  to 
be  given)  ;  subsistence  of  men  on  detached  duty;  subsistence  of  officers  and  men 
of  the  naval  auxiliary  service;  subsistence  of  members  of  the  Naval  Reseive 
Force  during  period  of  active  service;  expenses  in  handling  provisions  and 
for  subsistence  of  female  nurses  and  Navy  and  Marine  Corps  general  courts- 
martial  prisoners  undergoing  imprisonment  with  sentences  of  dishonorable  dis- 
charge from  the  service  at  the  expiration  of  such  confinement :  Provided,  That 
the  Secretary  of  the  Navy  is  authorized  to  commute  rations  for  such  general 
courts-martial  prisoners  in  such  amounts  as  seem  to  him  proper,  which  may 
vary  in  accordance  with  the  location  of  the  naval  prison,  but  which  shall  in  no 
ease  exceed  30  cents  per  diem  for  each  ration  so  commuted ;  and  for  the  pur- 
chase of  United  States  Army  emergency  rations  as  required ;  in  all.  $26,000,000, 
to  be  available  until  the  close  of  the  fiscal  year  ending  June  30,  1922.    [41  Stat. 
L.  835.] 

•  •  •  [Charter  hire  of  goyenunent-owned  vessels.]  That  the  United 
States  Shipping  Board  shall  not  require  payment  from  the  Navy  Department 
for  the  charter  hire  of  vessels  furnished  or  to  be  furnished  from  July  1,  1918, 
to  Jxine  30, 1921,  inclusive,  for  the  use  of  that  department  when  such  vessels  are 
owned  by  the  United  States  Government.    [41  Stat.  L.  826.] 

*  *  *  [Marine  Oorps  —  enlisted  strength  —  officers.]  The  authorized 
enlisted  strength  of  the  active  list  of  the  Marine  Corps  is  hereby  permanently 
established  at  twenty-seven  thousand  four  hundred,  distribution  in  the  various 
grades  to  be  made  in  the  same  proportion  as  provided  uiider  existing  law :  Pro- 
vided, That  all  officers  serving  temporarily  in  the  grades  of  captain  and  below 
upon  the  date  of  the  passage  of  this  Act  shall  be  eligible  to  fill  existing  vacancies 
and  those  hereby  created  in  the  permanent  authorized  strength  in  said  grades 
by  transfer  to  or  reappointment  in  the  permanent  Marine  Corps  in  the  grades 
not  above  that  of  captain.  Transfers  so  made  shall  be  without  regard  to  age. 
and  if  found  not  qualified  for  transfer  to  the  same  grade  as  that  held  by  them 
on  the  date  of  transfer  then  to  lower  grades  after  qualification.  All  officers  so 
transferred  shall  establish  to  the  satisfaction  of  the  Secretary  of  the  Navy, 
under  such  rules  as  he  may  prescribe,  their  mental,  moral,  professional,  and 
physical  qualifications  to  perform  the  duties  of  the  grade  to  which  transferred 
or  reappointed  and  shall  take  precedence  with  each  other  and  with  other  officers 
of  the  Marine  Corps  in  such  order  as  may  be  recommended  by  a  board  of 
marine  officers  and  approved  by  the  Secretary  of  the  Navy:  Provided,  That 
all  persons  who  served  honorably  as  officers  in  the  Marine  Corps  or  Marine 
Corps  Reserve  on  active  duty  at  any  time  between  April  6,  1917,  and  the  date 
of  the  passage  of  this  Act  and  who  have  been  honorably  discharged  or  assigned 
to  inactive  duty  shall,  be  eligible  for  permanent  appointment  in  the  same  or  a 
lower  rank  than  that  held  on  discharge  or  assignment  to  inactive  duty,  but  not 
above  the  rank  of  captain,  to  fill  vacancies  existing  or  hereby  created  in  the 
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permanent  authorized  strength  of  the  Marine  Corps  under  the  same  conditions 
as  those  above  prescribed  for  officers  now  in  the  service:  Provided  further, 
That  officers  now  holding  temporary  commissions  in  the  Marine  Corps  and  who 
have  had  more  than  ten  years'  service  therein,  if  not  found  qualified  for  perma- 
nent commissions,  and  who  are  recommended  by  the  board  herein  provided 
for,  may  be  appointed  warrant  officers  in  the  Marine  Corps ;  and  the  authorized 
number  of  warrant  officers  is  hereby  increased  by  a  number  not  to  exceed  fifty 
to  provide  for  the  appointment  of  the  aforesaid  officers:  Provided  further. 
That  all  transfers  and  appointments  made  in  accordance  with  the  provisions  of 
this  section  shall  be  accomplished  by  June  30,  1921:  Provided  further,  That 
the  officers  now  holding  temporary  appointments  as  commissioned  officers  in  the 
Marine  Corps  may  retain  their  temporary  commissions  until  the  permanent 
appointments  provided  for  in  the  foregoing  section  shall  have  been  made. 
[41  Stat.  L,  830,] 

Sec.  2.  [Naval  Reserve  Force  —  employment  on  active  duty  —  num- 
ber—  line  officers  —  aviation  —  temporary  appointments  —  retirement  for 
physical  disability  of  Reserve  Force  and  temporary  officers  of  Navy.]  That 
the  Secretary  of  the  Navy  is  hereby  authorized  to  employ  on  active  duty,  with 
their  own  consent,  members  of  the  Naval  Reserve  Force  in  enlisted  ratings,  the 
number  so  employed  not  to  exceed  during  any  fiscal  year  the  average  of  twenty 
thousand  men :  Provided,  That  the  number  of  naval  reservists,  so  employed  on 
active  duty,  together  with  the  total  number  of  enlisted  men  in  the  Regular 
Navy,  shall  not  exceed  the  total  enlisted  strength  of  the  Navy  as  authorized 
by  law:  Provided  further.  That  such  members  of  the  Naval  Ileserve  Force  so 
employed  shall  serve  on  active  duty  for  not  less  than  twelve  nor  more  than 
eighteen  months  unless  sooner  released:  Provided  further,  That  hereafter  no 
person  shall  be  enrolled  in  the  Naval  Reserve  Force  except  for  general  service: 
And  provided  further,  That  the  number  of  commissioned  officers  of  the  line, 
permanent,  temporary,  and  reserve  on  active  duty  shall  not  exceed  4  per  centum 
of  the  total  authorized  enlisted  strength  of  the  Regular  Navy,  and  the  number 
of  staff  officers  on  active  duty  of  whatever  kind  shall  be  in  the  same  propor- 
tions as  authorized  by  existing  law:  Provided  further.  That  five  hundred 
reserve  officers  are  also  authorized  to  be  employed  in  the  aviation  and  auxiliary 
service:  And  provided  further.  That,  until  December  31,  1921,  temporary 
appointments  now  existing  may  be  continued  in  force  in  any  grade  or  rank,  not 
to  exceed  the  number  allowed  in  any  grade  or  rank  based  upon  the  total  i)erma- 
nent  authorized  commissioned  strength  of  the  line  or  of  any  staff  corps;  and, 
within  the  limitations  herein  prescribed,  officers  of  the  Naval  Reserve  Force 
may,  with  their  own  consent,  be  continued  on  active  duty  ashore  or  afloat, 
including  three  on  shore  duty  in  the  Historical  Section  of  the  Office  of  Naval 
Intelligence,  who  may  be  retained  on  active  duty  beyond  the  age  of  disenroll- 
ment  but  not  beyond  June  30, 1922 :  And  provided  further,  That  nothing  herein 
shall  be  construed  as  reducing  the  permanent  commissioned  or  enlisted  strength 
of  the  Regular  Navy  as  authorized  by  existing  law. 

That  all  officers  of  the  Naval  Reserve  Force  and  temporary  officers  of  the  Navy 
who  have  heretofore  incurred  or  may  hereafter  incur  physical  disability  in  line 
of  duty  shall  be  eligible  for  retirement  under  the  same  conditions  as  now  pro- 
vided by  law  for  officers  of  the  Regular  Navy  who  have' incurred  physical  dis- 
ability in  line  of  duty.     [41  Stat.  L.  834.] 
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Skg.  3.  [Permanent  grades  or  ranks  —  a]n>ointment8  —  Beserve  Force  — 
Flymg  Corps  —  Medical,  Dental  and  Supply  Corps  —  Coast  Quard.]  That 
officers  holding  temporary  commissioned  and  warrant  ranks  in  the  Navy  and 
members  of  the  Naval  Reserve  Force  of  commissioned  and  warrant  ranks  shall 
be  eligible  for  transfer  to  an  appointment  in  the  permanent  grades  or  ranks  in 
the  Navy  for  which  they  may  be  found  qualified  not  above  that  held  by  them 
on  the  date  of  transfer,  but  not  to  exceed  a  total  of  one  thousand  two  hundred 
commissioned  officers  in  the  line,  of  which  number  five  hundred  may  be 
appointed  from  class  five,  Naval  Reserve  Flying  Corps,  with  proportionate 
number  in  all  Staflf  Corps  as  now  authorized  by  law,  except  that  the  Medical, 
Dental,  and  Supply  Corps  shall  be  entitled  to  such  additional  numbers  as  are 
necessary  to  make  up  the  full  quota  of  officers  in  those  corps,  as  now  authorized 
by  law :  Provided,  That  officers  so  appointed  to  the  line  of  the  Navy  shall  take 
rank  in  accordance  with  their  precedence  while  holding  temporary  rank,  and 
members  of  the  Naval  Reserve  Force  of  commissioned  and  warrant  ranks  found 
qualified  for  a  given  rank  shall  be  arranged  according  to  their  precedence  among 
themselves  and  commissioned  in  the  permanent  service  next  after  the  lowest 
temporary  officer  who  qualifies  for  the  same  rank  and  is  appointed  in  accordcoice 
with  the  provisions  of  this  Act. 

Provided  further,  That  included  in  the  number  of  transfers  and  appoint- 
ments hereinbefore  allowed,  commissioned  officers  of  the  Coast  Guard,  who  have 
served  creditably  under  the  Navy  Department  in  the  War  with  the  German 
Government,  upon  suitable  application  approved  by  the  Secretary  of  the  Navy 
and  the  Secretary  of  the  Treasury,  may  be  appointed  to  a  permanent  rank  or 
grade  in  the  Navy  for  which  found  qualified  by  a  board  of  naval  officers  under 
the  provisions  of  existing  law,  but  not  above  the  rank  of  lieutenant  commander, 
and  shall  take  such  precedence  therein  as  the  Secretary  of  the  Navy  may  deter- 
mine :  Provided  further.  That  for  the  purposes  of  computing  longevity  pay  and 
retirement  privileges  of  officers  and  enlisted  men  of  the  Navy,  all  creditable 
service  in  the  Coast  Guard  and  former  Revenue-Cutter  Service  shall  be  counted. 
[41  Stat.  L.  834.] 

Sjso.  4.  [Permanent  grades  or  ranks  —  additional  appointments.]  That  in 
addition  to  the  number  of  transfers  and  appointments  hereinbefore  allowed, 
commissioned  warrant  officers  of  more  than  fifteen  years'  service  since  date  of 
warrant  or  date  of  first  appointment  as  paymaster's  clerk,  pharmacist  or  mate, 
who  have  creditably  served  in  the  war  with  the  German  Government  in  tem- 
porary commissioned  ranks  or  grades  in  the  regular  Navy,  shall  be  appointed 
to  a  permanent  rank  or  grade  for  which  they  may  be  qualified  as  established 
and  shown  by  their  records  of  service  during  their  term  of  service  not  above 
the  temporary  rank  or  grade  held  by  them  at  the  time  of  transfer :  Provided, 
That  officers  so  transferred  to  the  line  of  the  Navy  shall  take  rank  therein  in 
accordance  with  their  precedence  while  holding  temporary  rank:  Provided 
further,  That  all  officers  so  transferred  in  accordance  with  sections  3  and  4  of 
this  Act  to  the  staff  corps  of  the  Navy  shall  take  precedence  with  each  other 
and  with  other  officers  in  the  Navy  in  such  order  as  may  be  recommended  by  a 
board  of  naval  officers  and  approved  by  the  Secretary  of  the  Navy :  Provided 
further,  That  no  transfers  or  appointments  made  in  accordance  with  sections  3 
and  4  of  this  Act  shall  be  to  a  higher  grade  or  rank  than  lieutenant  in  the  Navy : 
Arid  provided  further,  That  officers  appointed  to  the  permanent  Navy  in  accord- 
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ance  with  the  foregoing  sections  who  now  hold  permanent  warrant  or  perma- 
nent commissioned  warrant  rank  in  the  United  States  Navy  shall,  if  they 
thereafter  fail  professionally  on  examination  for  promotion,  revert  to  such 
permanent  warrant  or  permanent  commissioried  warrant  status.  [41  Stat. 
L.  835,] 

Sec.  5.  [Age  limit  for  officers  appointed  —  promotions — retirement  —  re- 
ductions in  rank  —  officers  holding  temporary  appointments.]  That  officers 
appointed  under  any  of  the  foregoing  provisions  shall  be  not  more  than  thirty- 
five  years  of  age  when  so  appointed  to  the  line  of  the  Navy,  Construction  Corps, 
or  Supply  Corps,  and  not  more  than  forty-three  years  of  age  when  so  appointed 
to  the  Corps  of  Chaplains,  or  to  the  Medical,  Dental,  or  Civil  Engineering 
Corps :  Provided,  That  said  age  limits  shall  be  increased  in  the  cases  of  officers 
who  have  rendered  prior  service  as  paymaster's  clerks,  or  as  mates,  or  as  war- 
rant or  commissioned  officers  in  the  naval  service  to  the  extent  of  all  prior  naval 
service:  Provided  further,  That  officers  originally  appointed  to  the  Dental 
Corps  above  the  said  age  limits  shall  be  eligible  for  appointment  and  promo- 
tion under  this  Act  irrespective  of  age :  And  provided  further,  That  officers  of 
the  line  of  the  Navy  who  are  appointed  thereto  pursuant  to  this  Act  from 
sources  other  than  the  Naval  Academy  shall  not  be  ineligible  for  promotion  by 
reason  of  age  as  prescribed  by  the  Act  of  August  29,  1916  (Thirty-ninth  Stat- 
utes, page  579),  until  they  have  rendered  ten  years'  service  in  the  grade  of  lieu- 
tenant commander,  six  years'  service  in  the  grade  of  commander,  or  eight  years' 
service  in  the  grade  of  captain,  respectively,  upon  the  completion  of  which 
service  such  officers,  if  then  ineligible  for  promotion  by  reason  of  age,  shall  be 
retired  in  accordance  with  said  Act :  And  provided  further,  That  until  June  30, 
1923,  promotions  to  lieutenant  (junior  grade)  and  lieutenant  may  be  made 
without  regard  to  length  of  service :  And  provided  further,  That  until  June  30, 
1923,  officers  of  the  permanent  Navy  who  have  served  satisfactorily  during  the 
war  with  the  German  Government  in  a  temporary  grade  or  rank  shall  be  eligible 
under  the  provisions  of  existing  law  for  selection  for  promotion  or  for  promo- 
tion to  the  same  permanent  grade  or.  rank  without  regard  to  statutory  require- 
ments other  than  age  and  professional  and  physical  examination :  And  provided 
further,  That  in  making  reductions  in  rank  as  may  be  required  by  this  Act, 
officers  holding  temporary  appointments  may  be  given  temjiorary  appointments 
in  lower  grades,  and  officers  so  appointed  shall  take  precedence  ^om  the  dates 
of  their  original  appointments  in  such  lower  grades.     [41  Stat,  L.  835»] 

For  Act  of  Aug.  29,  1016,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  614. 

Seo.  6.  [Reenlistment  in  Navy  or  Marine  Corps — bonus — travel  pay.] 
That  in  case  any  enlisted  man  or  enrolled  man  who,  since  the  11th  day  of 
November,  1918,  has  been  or  hereafter  shall  be  discharged  from  any  branch 
or  class  of  the  naval  service  for  the  purpose  of  reenlisting  in  the  Navy  or  Marine 
Corps  or  heretofore  has  extended  or  hereafter  shall  extend  his  enlistment 
therein,  he  shall  be  entitled  to  the  payment  of  the  $60  bonus  provided  in  sec- 
tion 1406  of  the  Act  entitled  '*An  Act  to  provide  revenue,  and  for  other  pur- 
poses/' approved  February  24,  1919,  and  to  travel  pay  as  authorized  in  section  3 
of  the  Act  entitled  '*An  Act  permitting  any  person  who  has  served  in  the  United 
States  Army,  Navy,  or  Marine  Corps  in  the  present  war  to  retain  his  uniform 
and  personal  equipment  and  to  wear  the  same  under  certain  conditions," 
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approved  February  28,  1919 :    Provided,  That  only  one  bonus  shall  be  paid  to 
the  same  person.     [41  Stai.  L.  836.] 

For  Act  of  Feb.  24,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  368. 
For  Act  of  Feb.  28,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  371. 

Sbc.  7.  [Bnlistments  in  Navy  and  Marine  Ctorps  —  term  —  grades  and 
ratings.]  That  hereafter  enlistments  in  the  Navy  and  in  the  Marine  Corps 
may  be  for  terms  of  two,  three,  or  four  years,  and  all  laws  now  applicable  to 
four-year  enlistments  shall  apply,  under  such  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Navy,  to  enlistments  for  a  shorter  period  with  propor- 
tionate benefits  upon  discharge  and  reenlistment :  Provided,  That  hereafter  the 
Secretary  of  the  Navy  is  authorized,  in  his  discretion,  to  establish  such  grades 
and  ratings  as  may  be  necessary  for  the  proper  administration  of  the  enlisted 
personnel  of  the  Navy  and  Marine  Corps.     [41  Stat.  L.  636.] 

Sec.  8.  [Protection  of  uniform.]  That  section  125  of  the  Act  entitled  "An 
Act  for  making  further  and  more  effectual  provisions  for  the  national  defense, 
and  for  other  purposes,"  approved  June  3,  1916,  shall  hereafter  be  in,  full  force 
and  effect  as  originally  enacted,  notwithstanding  anything  contained  in  the 
Act  entitled  ''An  Act  permitting  any  person  who  has  served  in  the  United 
States  Army,  Navy,  or  Marine  Corps  in  the  present  war  to  retain  his  uniform 
and  personal  equipment  and  to  wear  the  same  under  certain  conditions,'' 
approved  February  28,  1918  [1919/] :  Provided,  That  the  words  '*  or  the 
Secretary  of  the  Navy  "  shall  be  inserted  immediately  after  the  words  *'  the 
Secretary  of  War  "  wherever  those  words  appear  in  section  125  of  the  Act 
approved  June  3,  1916,  hereinbefore  referred  to.    [41  Stat,  L.  836.] 

For  Act  of  June  3.  1916,  f  125,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1075. 
For  Act  of  Feb.  28,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  370. 

Sec.  9.  [Naval  Reserve  Force  —  retainer  pay  —  withholding  —  nse.]  That 
hereafter  the  Secretary  of  the  Navy  may,  in  his  discretion,  withhold  any  part 
or  all  of  the  retainer  pay  which  may  be  due  a  member  of  the  Naval  Reserve 
Force  where  such  members  fail  to  perform  such  duty  as  may  be  prescribed  by 
law  for  the  maintenance  of  the  efficiency  of  the  Naval  Reserve  Force :  Provided, 
That  any  money  so  withheld  shall  be  credited  to  the  appropriation  for  organiz- 
ing and  administering  the  Naval  Reserve  Force  to  be  used  for  any  purpose  that 
the  Secretary  of  the  Navy  may  consider  proper  to  increase  the  efficiency  of  the 
Naval  Reserve  Force:  Provided  furtfier,  That  hereafter  the  minimum  amount 
of  active  service  required  for  the  maintenance  of  the  efficiency  of  the  Fleet  Naval 
Reserve  shall  be  the  same  as  for  the  Naval  Reserve.     [41  Stat.  L.  837.] 

Sec.  10.  [Age  lunits  for  promotion.]  That  the  age  limits  for  promotion  by 
selection,  which,  under  existing  law,  will  become  eflPective  on  June  30,  1920,  are 
hereby  deferred  until  June  30,  1921,  in  the  cases  only  of  those  officers  who  may 
request  such  deferment.     [41  Stat.  L.  837.] 
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An  Act  To  anthorize  officers  of  the  naval  service  to  accept  offices  with  com- 
pensation and  emoluments  from  Oovemments  of  the  Republics  of  South 
America. 

[Act  of  June  5, 1920,  ch,  261,  41  Stat.  L.  1056.] 

[Officers  of  naval  service — acceptance  of  offices  from  South  American 
Republics.]  That  the  President  of  the  United  States  be,  and  he  is  hereby, 
authorized,  upon  application  from  the  foreign  Governments  concerned,  and 
whenever  in  his  discretion  the  public  interests  require,  to  detail  officers  of  the 
United  States  naval  service  to  assist  the  Governments  of  the  Republics  of  South 
America  in  naval  matters :  Provided,  That  the  officers  so  detailed  be,  and  they 
are  hereby,  authorized  to  accept  offices  from  the  Government  to  which  detailed 
with  such  compensation  and  emoluments  therefor  as  may  be  first  approved  by 
the  Secretary  of  the  Navy:  Provided  further,  That  while  so  detailed  such 
officers  shall  receive,  in  addition  to  the  compensation  and  emoluments  allowed 
them  by  such  Governments,  the  pay  and  allowances  of  their  rank  in  the  United 
States  naval  service,  and  they  shall  be  entitled  to  the  same  credit  while  so 
detailed  for  longevity,  retirement,  and  for  all  other  purposes  that  they  would 
receive  if  they  were  serving  with  the  United  States  naval  service.  [41  Stat. 
L.  1056.] 


OIL 

See  Public  Lands 


PANAMA  CANAL 

See  Rivers,  Harbors  and  Canals 
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See  Public  Parks 
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PASSPORTS 

Act  of  June  4,  1920,  ch.  223  (Diplomatic  and  Oonsular  Appropriation  Act), 
161. 

Sec.  1,  Fees  for  Passports  —  Persons  Excepted,  151, 

2,  Vise  of  Passport  —  Fee  for  Executing  Application  of  Alien  for 
Vise,  151. 

3.  Validity  of  Passport  or  Vise  —  Limitation  of  Time,  151. 

4.  Refusal  of  Appropriate  Officer  to  Vise  Passport  —  Refund  of  Fee, 

152. 

CROSS-R£FERENCB 

See  also  CITIZENSHIP 

*  *  *  Section  1.  [Fees  for  passports  —  persons  excepted.]  From  and 
after  the  1st  day  of  July,  1920,  there  shall  be  collected  and  paid  into  the 
Treasury  of  the  IJnited  States  quarterly  a  fee  of  $1  for  executing  each  applica- 
tion for  a  passport  and  $9  for  each  passport  issued  to  a  citizen  or  person  owing 
allegiance  to  or. entitled  to  the  protection  of  the  United  States:  Provided,  That 
nothing  herein  contained  shall  be  construed  to  limit  the  right  of  the  Secretary 
of  State  by  regulation  to  authorize  the  retention  by  State  officials  of  the  fee  of 
$1  for  executing  an  application  for  a  passport :  And  provided  further,  That 
no  fee  shall  be  collected  for  passports  issued  to  officers  or  employees  of  the 
United  States  proceeding  abroad  in  the  discharge  of  their  official  duties,  or  to 
members  of  their  immediate  families,  or  to  seamen,  or  to  widows,  children, 
parents,  brothers,  and  sisters  of  American  soldiers,  sailors,  or  marines,  buried 
abroad  whose  journey  is  undertaken  for  the  purpose  and  with  the  intent  of 
visiting  the  graves  of  such  soldiers,  sailors,  or  marines,  which  facts  shall  be 
made  a  part  of  the  application  for  the  passport.     [41  Stat.  L.  750.] 

This  section  and  sees.  2,  3  and  4  following  are  from  the  Diplomatic  and  Consular  Appro- 
priation Act  of  June  4,  1920,  ch.  223.  Sec.  5  of  the  same  Act  will  be  found  under  the  title 
CmzDrBHip,  p.  16,  ante. 

Sec.  2.  [ V]b6  of  passport  —  fee  for  executing  application  of  alien  for  visi.] 

Prom  and  after  the  1st  day  of  July,  1920,  there  shall  be  collected  and  paid 
into  the  Treasury  of  the  United  States  quarterly  a  fee  of  $1  for  executing  each 
application  of  an  alien  for  a  vise  and  $9  for  each  vise  of  the  passport  of  an 
alien :  Provided,  That  no  fee  shall  be  collected  from  any  officer  of  any  foreign 
Government,  or  members  of  his  immediate  family,  its  armed  forces,  or  of  any 
State,  district,  or  municipality  thereof,  traveling  to  or  through  the  United 
States,  or  of  any  soldiers  coming  within  the  terms  of  the  public  resolution 
approved  October  19,  1918  (Fortieth  Statutes  at  Large,  part  1,  page  1014). 
[41  Stat.  L.  750.] 

See  note  to  preceding  section. 

For  Rea.  of  Oct.  19,  1918,  see  1918  Supp.  Fed.  Stat.  Ann.  73. 

Sec.  3.  [Validity  of  passport  or  vis£  —  limitation  of  time.]  The  validity 
of  a  passport  or  vis6  shall  be  limited  to  two  years,  unless  the  Secretary  of  State 
ahall  by  regulation  limit  the  validity  of  such  passport  or  vise  to  a  shorter  period. 
[41  Stat.  L.  751.] 

See  note  to  preceding  sec.  1. 
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Sec.  4.  [Befosal  of  appropriate  officer  to  vis^  passport  —  refund  of  fee.] 

Whenever  the  appropriate  officer  within  the  United  States  of  any  foreign 
country  refuses  to  vis6  a  passport  issued  by  the  United  States,  the  Department 
of  State  is  hereby  authorized  upon  request  in  writing  and  the  return  of  the 
unused  passport  within  six  months  from  the  date  of  issue  to  refund  to  the  person 
to  whom  the  passport  was  issued  the  fees  which  have  been  paid  to  Federal 
officials,  and  the  money  for  that  purpose  is  hereby  appropriated  and  directed 
to  be  paid  upon  the  order  of  the  Secretary  of  State.     [41  Stat.  L,  75lJ\ 

See  note  to  preceding  "iec  1. 


PATENTS 

Act  of  March  6, 1920,  ch.  94  (Deficiency  Appropriation  Act),  162. 

Sec.  1.  Fees  —  Disposition  —  Moneys  Paid  by  Mistake  or  in  Excess  of 
Fee  Required  by  Law,  152. 

CR088-REFBRBNCBS 

See  also  INDIANS;  PUBLIC  LANDS 

[Sec.  1.]  •  •  •  [Fees  —  dispoeitioiL — monqrs  paid  by  mistake  or  in  excess 
of  fee  required  by  law.]  Hereafter  all  patent  fees  shall  be  paid  to  the  Com- 
missioner of  Patents,  who  shall  deposit  the  same  in  the  Treasury  of  the  United 
States  in  such  manner  as  the  Secretary  of  the  Treasury  shall  direct,  and  said 
commissioner  is  authorized  to  pay  back  any  sum  or  sums  of  money  paid  to  him 
by  any  person  by  mistake  or  in  excess  of  the  fee  required  by  law.  \41  Stai. 
L,  5n.\ 

Xhift  is  from  the  Deficiency  Appropriation  Act  of  March  6,  1920,  ch.  94. 


PENAL  LAWS 

Act  of  May  26,  1920,  oh.  196,  152. 

Poisons  and  Explosives  NonmaUdble  —  Sec.  217  Amended^  152. 

Act  of  June  6, 1920,  ch.  268, 163. 

Importation  and  Transportation  of  Obscene,  etc..  Books,  etc. —  Sec. 
245  Amended,  153. 

An  Act  To  amend  section  217  of  the  Act  entitled  "An  Act  to  codify,  revise, 
and  amend  the  penal  laws  of  the  United  States/'  approved  Blarch  4, 
1909. 

[Act  of  May  25,  1920,  ch.  196,  41  Stat.  L.  620.] 

[Poisons  and  explosives  nonmailable  —  sec.  217  amended.]  That  sec- 
tion 217  of  the  Act  entitled  ' '  An  Act  to  codify,  revise,  and  amend  the  penal  laws 
of  the  United  States/'  approved  March  4,  1909  (Thirty-fifth  Statutes  at  Large, 
page  1131),  is  hereby  amended  to  read  as  follows: 

**  Sec.  217.  That  all  kinds  of  poison,  and  all  articles  and  compositions  con- 
taining poison,  and  all  poisonous  animals,  insects,  and  reptiles,  and  explosives 
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of  all  kinds,  and  injQammable  materials,  and  infernal  machines,  and  mechaniccd, 
chemical,  or  other  devices  or  compositions  which  may  ignite  or  explode,  and  all 
disease  germs  or  scabs,  and  all  other  natural  or  artificial  articles,  compositions, 
or  materials,  of  whatever  kind,  which  may  kill  or  in  anywise  hurt,  harm,  or 
injure  another  or  damage,  deface,  or  otherwise  injure  the  mails  or  other  prop- 
erty,  whether  sealed  as  first-class  matter  or  not,  are  hereby  declared  to  be  non- 
mailable matter,  and  shall  not  be  conveyed  in  the  mails  or  delivered  from  any 
post  office  or  station  thereof,  nor  by  any  letter  carrier ;  but  the  Postmaster  Gen- 
eral may  permit  the  transmission  in  the  mails,  from  the  manufacturer  thereof 
or  dealer  therein  to  licensed  physicians,  surgeons,  dentists,  pharmacists,  drug- 
gists, and  veterinarians,  under  such  rules  and  regulations  as  he  shall  prescribe, 
of  any  articles  hereinbefore  described  which  are  not  outwardly  or  of  their  own 
force  dangerous  or  injurious  to  life,  health,  or  property:  Provided,  That  all 
spirituous,  vinous,  malted,  fermented,  or  other  intoxicating  liquors  of  any  kind 
are  hereby  declared  to  be  nonmailable,  and  shall  not  be  deposited  in  or  carried 
through  the  mails.  Whoever  shall  knowingly  deposit  or  cause  to  be  deposited 
for  mailing  or  delivery,  or  shall  knowingly  cause  to  be  delivered  by  mail,  accord- 
ing to  the  direction  thereon  or  at  any  place  at  which  it  is  directed  to  be  delivered 
by  the  person  to  whom  it  is  addressed,  anything  declared  by  this  section  to  be 
nonmailable,  unless  in  accordance  with  the  rules  and  regulations  hereby  author- 
ized to  be  prescribed  by  the  Postmaster  General,  shall  be  fined  not  more  than 
$1,000  or  imprisoned  not  more  than  two  years,  or  both;  and  whoever  shall 
knowingly  deposit  or  cause  to  be  deposited  for  mailing  or  delivery,  or  shall  know- 
ingly cause  to  be  delivered  by  mail,  according  to  the  direction  thereon  or  at 
any  place  to  which  it  is  directed  to  be  delivered  by  the  person  to  whom  it  is 
addressed,  anything  declared  by  this  section  to  be  nonmailable,  whether  trans- 
mitted in  accordance  with  the  rules  and  regulations  authorized  to  be  prescribed 
by  the  Postmaster  General  or  not,  with  the  design,  intent,  or  purpose  to  kill  or 
in  anywise  hurt,  harm,  or  injure  another,  or  damage,  deface,  or  otherwise  injure 
the  mails  or  other  property,  shall  be  fined  not  more  than  $10,000  or  imprisoned 
not  more  than  twenty  years,  or  both."    [41  Stat.  L,  620.] 

For  MC.  217  of  the  Penal  Laws,  here  amended,  see  7  Fed.  Stat.  Ann.  (2d  ed.)  S4!^ 


An  Act  To  amend  the  penal  laws  of  the  United  States. 

[Act  of  June  5,  1920,  ch.  268,  41  Stat.  L.  1060.] 

[Importation  and  transportation  of  obscene,  etc.,  books,  etc. —  sec.  346 
amended.]  That  section  245  of  the  Act  entitled  ''An  Act  to  codify,  revise,  and 
amend  the  i)enal  laws  of  the  United  States,*'  approved  March  4,  1909,  is  hereby 
amended  to  read  as  follows: 

'*  Sbc.  245.  Whoever  shall  bring  or  cause  to  be  brought  into  the  United 
States,  or  any  place  subject  to  the  jurisdiction  thereof,  from  any  foreign 
country,  or  shall  therein  knowingly  deposit  or  cause  to  be  deposited  with  any 
express  company  or  other  common  carrier,  for  carriage  from  one  State,  Terri- 
tory, or  District  of  the  United  States  or  place  noncontiguous  to  but  subject 
to  the  jurisdietion  thereof,  to  any  other  State,  Territory,  or  District  of  the 
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United  States,  or  place  noncontiguous  to  but  subject  to  the  jurisdiction  thereof, 
or  from  any  place  in  or  subject  to  the  jurisdiction  of  the  United  States,  through 
a  foreign  country,  to  any  place  in  or  subject  to  the  jurisdiction  thereof,  or  from 
any  place  in  or  subject  to  the  jurisdiction  of  the  United  States  to  a  foreign 
country,  any  obscene,  lewd,  or  lascivious,  or  any  filthy  book,  pamphlet,  picture, 
motion-picture  film,  paper,  letter,  writing,  print,  or  other  matter  of  indecent 
character,  or  any  drug,  medicine,  article,  or  thing  designed,  adapted,  or  intended 
for  preventing  conception,  or  producing  abortion,  or  for  any  indecent  or 
immoral  use;  or  any  written  or  printed  card,  letter,  circular,  book,  pamphlet, 
advertisement,  or  notice  of  any  kind  giving  information,  directly  or  indirectly, 
where,  how,  or  of  whom,  or  by  what  means  any  of  the  hereinbefore  mentioned 
articles,  matters,  or  things  may  be  obtained  or  made;  or  whoever  shall  know- 
ingly take  or  cause  to  be  taken  from  such  express  company  or  other  common 
carrier  any  matter  or  thing  the  depositing  of  which  for  carriage  is  herein  made 
unlawful,  shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  five 
years,  or  both.''    [41  Stat  L.  1060,] 


PENSIONS 

Act  of  May  1,  1920,  oh.  166,  166. 

Sec,  1,  Veterans  of  CivU  and  Mexican  Wars  —  Revision  of  Pension  Rates, 
155, 
2.  Blind  or  Helpless  Veterans  —  Rate  of  Pensions,  155, 
S,  CivU  War  Veterans  —  Pensions  —  Rates  for  Disabilities,  155, 

4.  Widows  of  CivU  War  Veterans  —  Rate  of  Pensions  —  Remarriage 

—  Veterans'  CkUdren  —  Widows  of  Veterans  of  Mexican  War, 
156, 

5.  CivU  War  Army  Nurses  —  Dependent  Parents  of  CivU  War  Vet- 

erans  -7-  Rate  of  Pensions,  156, 

6.  Commencement  of  Increased  Pensions  —  Date  —  Veterans*  Widows, 

156. 

7.  Army  and  Navy  Medal  of  Honor  Roll  —  Diminution  of  Additional 

Pensions,  157, 

8.  Attorneys,  etc, —  Limitation  of  Fees  —  Penalty  for  Violation,  157. 

Act  of  June  6,  1920,  ch.  236  (Sundry  Civil  Appropriation  Act),  167. 

Sec,  1,  Artificial  Limhs  —  Purchase  by  Surgeon  Oeneral,  157. 

Act  of  June  6,  1920,  ch.  246,  168. 

Sec.  1.  Veterans  of  Spanish  and  Later  Wars  —  Rate  of  Pensions  —  Age  of 
Pensioners  —  Pending  Claims  —  Rank  in  Service,  158, 

2.  Attorneys,  etc. —  Limitation  of  Fees  —  Penalty  for  Violation,  158. 

3.  DisdbUities  —  Rate  of  Pensions,  159. 

Act  of  June  6, 1920,  ch.  263  (Deficiency  Appropriation  Act),  169. 

Bureau  of  Pensions  —  Employees  —  Additional  Compensation,  159, 

CROSS-REFERENCE 

See  also  CIVIL  SERVICE 
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An  Act  To  revise  and  equalise  rates  of  pension  to  certain  soldiers,  sailors, 
and  marines  of  the  Civil  War  and  the  War  wth  Mexico,  to  certain 
widows,  indnding  widows  of  the  War  of  1812,  former  widows,  dependent 
parents,  and  children  of  snch  soldiers,  sailors,  and  marines,  and  to  cer- 
tain Army  nurses,  and  granting  pensions  and  increase  of  pensions  in 
certain  cases. 

[Act  of  May  1,  1920,  ch,  165,  41  Siat.  L.  585.] 

[Sec.  1.]  [Veterans  of  Civil  and  Mexican  Wars — revision  of  pension 
rates.]  That  every  person  who  served  ninety  days  or  more  in  the  Army,  Navy, 
or  Marine  Corps  of  the  United  States  during  the  Civil  War,  and  who  has  been 
honorably  discharged  therefrom,  or  who,  having  so  served  less  than  ninety  days, 
was  discharged  for  a  disability  incurred  in  the  service  and  in  the  line  of  duty, 
or  is  now  upon  the  pension  rolls  as  a  Civil  War  veteran,  and  every  person  who 
served  sixty  days  or  more  in  the  War  with  Mexico,  or  on  the  coasts  or  frontier 
thereof,  or  enroute  thereto,  during  the  war  with  that  nation,  and  was  honorably 
discharged  therefrom,  and  who  is  now  in  receipt  of,  or  entitled  to  receive  under 
existing  law,  a  pension  of  less  than  $50  per  month,  shall,  from  and  after  the 
passage  of  this  Act,  be  entitled  to  and  shall  be  paid  a  pension  at  the  rate  of  $50 
per  month.     [41  Siat.  L.  585.] 

Sec.  2.  [Blind  or  helpless  veterans  —  rate  of  pensions.]  That  every  person 
who  served  ninety  days  or  more  in  the  Army,  Navy,  or  Marine  Corps  of  the 
United  States  during  the  Civil  War,  and  who  has  been  honorably  discharged 
therefrom,  or  who,  having  so  served  less  than  ninety  days,  was  discharged  for  a 
disability  incurred  in  the  service  and  in  the  line  of  duty,  or  is  now  upon  the 
pension  rolls  as  a  Civil  War  veteran,  and  every  person  who  served  sixty  days 
or  more  in  the  War  with  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en  route 
thereto,  during  the  war  with  that  nation,  and  was  honorably  discharged  there- 
from, and  who  is  now,  or  hereafter  may  become,  by  reason  of  age  and  physical 
or  mental  disabilities,  helpless  or  blind,  or  so  nearly  helpless  or  blind  as  to 
require  the  regular  i>ersonal  aid  and  attendance  of  another  person,  shall  be 
entitled  to  and  shall  be  paid  a  pension  at  the  rate  of  $72  per  month.  [41  Stat. 
L.  586.] 

Sec.  3.  [Civil  War  veterans  —  pensions — rates  for  disabilities.]  That  from 
and  after  the  approval  of  this  Act  all  persons  whose  names  are  on  the  pension 
roll,  and  who,  while  in  the  service  of  the  United  States  in  the  Army,  Navy, 
or  Marine  Corps  during  the  Civil  War,  and  in  the  line  of  duty,  shall  have  lost 
one  hand  or  one  foot  or  been  totally  disabled  in  the  same,  shall  receive  a  pen- 
sion at  the  rate  of  $60  per  month ;  that  all  persons  who,  in  such  service  and  in 
like  manner,  shall  have  lost  an  arm  at  or  above  the  elbow,  or  a  leg  at  or  above 
the  knee,  or  been  totally  disabled  in  the  same,  shall  receive  a  pension  at  the 
rate  of  $65  per  month ;  that  all  persons  who,  in  such  service  and  in  like  manner, 
shall  have  lost  an  arm  at  the  shoulder  joint  or  a  leg  at  the  hip  joint,  or  so  near 
the  shoulder 'or  hip  joint,  or  where  the  same  is  in  such  condition  as  to  prevent 
the  use  of  an  artificial  limb,  shall  receive  a  pension  at  the  rate  of  $72  per  month ; 
and  that  all  persons  who,  in  such  service  and  in  like  manner,  shall  have  lost  one 
hand  and  one  foot,  or  been  totally  disabled  in  the  same,  shall  receive  a  pension 
at  the  rate  of  $90  per  month.     [41  Stat.  L.  586.] 
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Sec.  4.  [Widows  of  Civil  War  veterans  —  rate  of  pensions  —  remarriage  — 
veterans'  children  —  widows  of  veterans  of  Mexican  War.]  That  the  widow 
of  any  person  who  served  in  the  Army,  Navy,  or  Marine  Corps  of  the  United 
States  during  the  Civil  War  for  ninety  days  or  more,  and  was  honorably  dis- 
charged from  such  service,  or  regardless  of  the  length  of  service  was  discharged 
for  or  died  in  service  of  a  disability  incurred  in  the  service  and  in  the  line  of 
duty,  such  widow  having  been  married  to  such  soldier,  sailor,  or  marine  prior 
to  the  27th  day  of  June,  anno  Domini  1905,  shall  be  entitled  to  and  shall  be 
paid  a  pension  at  the  rate  of  $30  per  month.  And  this  section  shall  apply  to  a 
former  widow  of  any  person  who  served  for  ninety  days  or  more  in  the  Army, 
Navy,  or  Marine  Corps  of  the  United  States  during  the  Civil  War  and  was 
honorably  discharged  from  such  service,  or  who,  having  so  served  for  less  than 
ninety  days  was  discharged  for  or  died  in  service  of  a  disability  incurred  in 
the  service  and  in  the  line  of  duty,  such  widow  having  remarried,  either  once 
or  more  than  once  after  the  death  of  the  soldier,  sailor,  or  marine,  if  it  be  shown 
that  such  subsequent  or  successive  marriage  has,  or  have  been  dissolved,  either 
by  the  death  of  the  husband  or  husbands,  or  by  divorce  without  fault  on  the 
part  of  the  wife;  and  any  such  former  widow  shall  be  entitled  to  and  be  paid 
a  pension  at  the  rate  of  $30  per  month;  and  any  widow  as  mentioned  in  this 
section,  shall  also  be  paid  $6  per  month  for  each  child  of  such  officer  or  enlisted 
man  under  the  age  of  sixteen  years,  and  in  case  of  the  death  or  remarriage 
of  the  widow  leaving  a  child  or  children  of  such  ofiScer  or  enlisted  man  under 
the  age  of  sixteen  years,  such  pension  shall  be  paid  such  child  or  children 
until  the  age  of  sixteen  years :  Provided,  That  in  case  a  minor  child  is  insane, 
idiotic,  or  otherwise  mentally  or  physically  helpless,  the  x)ension  shall  continue 
during  the  life  of  such  child,  or  during  the  period  of  such  disability,  and  this 
proviso  shall  apply  to  all  pensions  heretofore  granted  or  hereafter  to  be  granted 
under  this  or  any  former  statute :  And  provided  further,  That  in  case  of  any 
widow  whose  name  has  been  dropped  from  the  pension  roll  because  of  her  remar- 
riage, if  the  pension  has  been  granted  to  an  insane,  idiotic,  or  otherwise  help- 
less child,  or  to  a  child  or  children  under  the  age  of  sixteen  years,  she  shaU 
not  be  entitled  to  renewal  of  pension  under  this  Act  until  that  pension  to  such 
child  or  children  terminates,  unless  such  child  or.  children  be  a  member  or  mem- 
bers of  her  family  and  cared  for  by  her,  and  upon  the  renewal  of  pension  to 
such  widow,  payment  of  pension  to  such  child  or  children  shall  cease:  And 
provided  further,  That  the  rate  of  pension  for  the  widow  of  any  person  who 
served  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States  in  the  War 
of  1812,  or  for  sixty  days  or  more  in  the  War  with  Mexico,  on  the  coasts  or 
frontier  thereof,  or  en  route  thereto  during  the  war  with  that  nation,  and  was 
honorably  discharged  therefrom,  shall  be  $30  per  month.     [41  Siat.  L.  586.] 

Sec.  5.  [OivU  War  army  nurses  —  dependent  parents  of  Oivil  War  veterans 
—  rate  of  pensions.]  That  all  Army  nurses  of  the  Civil  War  and  all  dependent 
parents  of  any  officer  or  enlisted  man  who  served  in  the  Civil  War  whose  names 
are  now  on  the  pension  roll,  or  who  are  now  entitled  to  pension  under  any  exist- 
ing law,  shall  be  entitled  to  and  shall  be  paid  a  pension  at  the  rate  of  $30  per 
month.     [41  Stat,  L,  587.] 

Sbo.  6.  [Oonunencement  of  increased  pensions  —  date  —  veterans'  widows.] 
That  the  pension  or  increase  of  pension  herein  provided  for,  as  to  all  persons 
whose  names  are  now  on  the  pension  roll,  or  who  are  now  in  receipt  of  a  pension 
under  existing  law,  shall  commence  at  the  rates  herein  provided,  from  the  date 
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of  the  approval  of  this  Act,  or  under  section  2  hereof,  when  the  requisite  condir. 
tion  is  shown  to  exist  after  the  approval  of  this  Act ;  and  as  to  persons  whose 
names  are  not  now  on  the  pension  roll,  or  who  are  not  now  in  receipt  of  a 
pension  under  existing  law,  but  who  may  be  entitled  to  pension  under  the  pro- 
visions of  this  Act,  such  pensions  shall  commence  from  the  date  of  filing  appli- 
cation therefor  in  the  Bureau  of  Pensions  in  such  form  as  may  be  prescribed  by 
the  Secretary  of  the  Interior:  Provided y  That  as  to  any  former  widow  as  men- 
tioned in  section  4  hereof,  who  since  the  death  of  her  soldier,  sailor,  or  marine 
husband  has  remarried  either  once  or  more  than  once,  and  such  subsequent  or 
successive  marriage  has  been  dissolved,  either  by  the  death  of  the  husband  or 
husbands,  or  by  divorce  without  fault  on  the  part  of  the  wife,  and  who  filed  her 
application  for  pension  under  the  Act  of  September  8,  1916,  her  pension  shall 
commence  from  the  date  when  her  original  application  was  filed  under  that  Act 
in  the  Bureau  of  Pensions,  and  shall  be  at  the  rate  in  that  Act  provided,  with 
increase  at  the  rate  or  rates  subsequently  provided  for  the  widows  of  Civil  War 
soldiers,  sailors,  and  marines,  and  by  this  Act  from  the  date  or  dates  when  any 
such  subsequent  Act  or  Acts  took  effect  or  may  hereafter  take  effect,  it  being  the 
intent  and  purpose  to  give  to  any  such  widow  the  same  status  as  other  widows  of 
Civil  War  soldiers,  sailors,  and  marines  who  have  not  remarried,  and.  from  the 
date  of  said  Act  of  September  8,  1916.     [41  Stat.  L.  587,] 

S£c.  7.  [Army  and  Navy  Medal  of  Honor  Soil  —  diminution  of  additional 
pensions.]  That  nothing  in  this  Act  contained  shall  be  held  to  affect  or 
diminish  the  additional  pension  to  those  on  the  roll  designated  as  ''  The  Army 
and  Navy  Medal  of  Honor  Roll,''  as  provided  in  the  Act  of  April  27,  1916,  but 
any  increase  herein  provided  for  shall  be  in  addition  thereto;  and  no  pension 
heretofore  granted  under  any  Act,  public  or  private,  shall  be  reduced  by  any- 
thing contained  in  this  Act.     [41  Stat,  L,  587.] 

For  Act  of  April  27,  1916,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1071. 

Sec.  8.  [Attomeys,  eta —  limitation  of  fees  —  penalty  for  violation.]  That 
no  claim  agent  or  attorney  or  other  person  shall  be  recognized  in  the  adjustment 
of  claims  under  this  Act,  except  in  claims  for  original  pension,  and  in  such 
eases  no  more  than  the  sum  of  $10  shall  be  allowed  for  services  in  preparing, 
presenting,  or  prosecuting  any  such  claim,  which  sum  shall  be  payable  only  on 
the  order  of  the  Commissioner  of  Pensions;  and  any  person  who  shall  violate 
any  of  the  provisions  of  this  section,  or  shall  wrongfully  withhold  from  the  pen- 
sioner or  claimant  the  whole  or  any  part  of  a  pension  allowed  or  due  to  such 
pensioner  or  claimant  under  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall,  for  each  and  every  offense,  be  fined  not  exceed- 
ing $500  or  be  imprisoned  not  exceeding  one  year,  or  both,  in  the  discretion  of 
the  court.     [41  Stat.  L.  588.] 


[Sbc.  1.]  •  •  •  [Artificial  limbs  —  purchase  by  Surgeon  Oeneral.] 
That  the  Surgeon  Qeneral  of  the  Army  is  authorized  to  pay  not  exceeding  $125 
for  each  artificial  limb  or  apparatus  for  resection  furnished  in  kind  hereafter 
under  the  provisions  of  section  4787,  Revised  Statutes,  as  amended.  [41  Stat. 
L,  901.] 


18  from  the  Sundry  Civil  Appropriation  Act  of  June  5,  1920,  ch.  235. 
For  &.  8.  aec.  4787^  mentioned  m  the  text,  see  7  Fed.  Stat.  Ann.  (2d  ed.)  p.  1116. 
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An  Act  To  pension  soldieni  and  sailors  of  the  War  with  Spain,  the  Philippine 

insurrection,  and  the  China  relief  expedition. 

[Act  of  June  5, 1920,  ch,  245,  41  Stat,  L.  982.] 

[Sec.  1.]  [Veterans  of  Spanish  and  later  wars  —  rate  of  pensions  —  age  of 
pensioners  —  pending  claims  —  rank  in  service.]  That  all  persons  who  served 
ninety  days  or  more  in  the  military  or  naval  service  of  the  .United  States  during 
the  War  with  Spain,  the  Philippine  insurrection,  and  the  China  relief  expedi- 
tion, and  who  have  been  honorably  discharged  therefrom,  and  who  are  now  or 
who  may  hereafter  be  suffering  from  any  mental  or  physical  disability  or  disa- 
bilities of  a  permanent  character,  not  the  result  of  their  own  vicious  habits,  which 
so  incapacitates  them  from  the  performance  of  manual  labor  as  to  render  them 
unable  to  earn  a  support,  shall,  upon  making  due  proof  of  the  fact,  according 
to  such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  provide,  be 
placed  upon  the  list  of  invalid  pensioners  of  the  United  States,  and  be  entitled 
to  receive  a  pension  not  exceeding  $30  per  month  and  not  less  than  $12  per 
month,  proportioned  to  the  degree  of  inability  to  earn  a  support ;  and  in  deter- 
mining such  inability  each  and  every  infirmity  shall  be  duly  considered,  and  the 
aggregate  of  the  disabilities  shown  be  rated,  and  such  pension  shall  commence 
from  the  date  of  the  filing  of  the  application  in  the  Bureau  of  Pensions,  after 
the  passage  of  this  Act,  upon  proof  that  the  disability  or  disabilities  then 
existed,  and  shall  continue  during  the  existence  of  the  same:  Provided,  That 
any  such  person  who  has  reached  the  age  of  62  years  shall,  upon  making  proof 
of  such  fact,  be  placed  upon  the  pension  roll  and  entitled  to  receive  a  pension  of 
$12  per  month.  In  case  such  person  has  reached  the  age  of  68  years,  $18  per 
month ;  in  case  such  i)erson  has  reached  the  age  of  72  years,  $24  per  month ;  and 
in  case  such  person  has  reached  the  age  of  75  years,  $30  per  month :  Provided 
further,  That  persons  who  are  now  receiving  pensions  under  existing  laws,  or 
whose  claims  are  pending  in  the  Bureau  of  Pensions,  may,  by  application  to  the 
Commissioner  of  Pensions,  in  such  form  as  he  may  prescribe,  showing  themselves 
entitled  thereto,  receive  the  benefits  of  this  Act ;  and  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  any  pensioner  thereunder  from  prosecuting 
his  claim  and  receiving  his  pension  under  any  other  general  or  special  Act: 
Provided,  however,  That  no  person  shall  receive  more  than  one  pension  for  the 
same  period :  And  provided  further,  That  rank  in  the  service  shall  not  be  con- 
sidered in  applications  filed  under  this  Act.     [41  Stat,  L.  982.] 

Sec.  2.  [Attorneys,  etc. —  lindtation  of  fees  —  penalty  for  violation.]  That 
no  agent,  attorney,  or  other  person  engaged  in  preparing,  presenting,  or  prose- 
cuting any  claim  under  the  provisions  of  this  Act,  shall,  directly  or  indirectly, 
contract  for,  demand,  receive,  or  retain  for  such  services  in  preparing,  present- 
ing, or  prosecuting  such  claim  a  sum  greater  than  $20,  which  sum  shall  be  pay- 
able only  upon  the  order  of  the  Commissioner  of  Pensions  under  such  rules  and 
regulations  as  he  may  deem  proper  to  make,  and  any  person  who  shall  violate 
any  of  the  provisions  of  this  section,  or  who  shall  wrongfully  withhold  from  a 
pensioner  or  claimant  the  whole  or  any  part  of  a  pension  or  claim  allowed  or  due 
such  pensioner  or  claimant  under  this  Act,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall,  for  each  and  every  such  offense,  be 
fined  not  exceeding  $500,  or  be  imprisoned  at  hard  labor  not  exceeding  two  years, 
or  both,  in  the  discretion  of  the  court.    [41  Stat,  L.  982,] 
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Sec.  3.  [DisabilitiBS  —  rate  of  pensicns.]  That  from  and  after  the  approval  of 
this  Act  all  pei'sons  whose  names  are  on  the  pension  roll,  and  who,  while  in  the 
serviee  of  the  United  States  in  the  Army,  Navy,  or  Marine  Corps  and  in  the  line 
of  duty,  shall  have  lost  one  hand  or  one  foot  or  been  totally  disabled  in  the  same, 
shall  receive  a  pension  at  the  rate  of  $60  per  month ;  that  all  persons  who,  in 
such  service  and  in  like  manner,  shall  have  lost  an  arm  at  or  above  the  elbow,  or 
a  leg  at  or  above  the  knee,  or  been  totally  disabled  in  the  same,  shall  receive  a 
pension  at  the  rate  of  $65  per  month ;  that  all  persons  who,  in  such  service  and  in 
like  manner,  shall  have  lost  an  arm  at  the  shoulder  joint  or  a  leg  at  the  hip 
joint,  or  so  near  the  shoulder  or  hip  joint,  or  where  the  same  is  in  such  condi- 
tion as  to  prevent  the  use  of  an  artificial  limb,  shall  receive  a  pension  at  the  rate 
of  $72  per  month ;  and  that  all  persons  who,  in  such  service  and  in  like  manner, 
shall  have  lost  one  hand  and  one  foot,  or  been  totally  disabled  in  the  same,  shall 
receive  a  pension  at  the  rate  of  $90  per  month ;  and  that  all  persons  who,  in  such 
service  and  in  like  manner,  shall  have  lost  both  eyes,  or  been  totally  disabled  in 
the  same  or  who,  in  such  service  and  in  like  manner,  sustained  injuries  that 
proved  the  direct  cause  of  the  subsequent  total  loss  of  the  sight  of  both  eyes, 
shall  receive  a  pension  at  the  rate  of  $100  per  month.     [41  Stat,  L.  982.] 


*   *    *    [Bureau   of   Pensions  —  employees  —  additional   compensation.] 

To  provide  additional  compensation  for  employees  of  the  Bureau  of  Pensions 
designated  to  carry  out  the  Act  entitled  **  An  Act  for  the  retirement  of  employees 
in  the  classified  civil  service,  and  for  other  purposes,"  approved  May  22,  1920, 
$2,000,  to  continue  available  until  June  30,  1921 : '  Provided,  That  no  person  so 
employed  shall  receive  compensation  at  a  rate  exceeding  $1,740  per  annum  ex- 
cept one  at  $3,000,  one  at  $2,400,  one  at  $2,000,  and  two  at  $1,800  each.  [41 
Stat.  L.  1030.] 

This  is  from  the  Deficiency  Appropriation  Act  of  June  5^  1920,  ch.  253. 
For  Act  of  Ifay  22,  1920,  mentioned  in  the  text,  see  ante,  p.  17. 
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See  Public  Lands 


PLANTS 

See  AoRicuLTURs 
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PLYMOUTH  TERCENTENARY  COMMISSION 

Bes.  of  May  13, 1920,  ch.  186, 160. 

Sec.  1,  United  States  PUgrim  Tercentenary  Commission — Organization, 
160, 

2.  Appropriation  —  Expenditure,  160, 

3,  Appropriation  by  Massachusetts  —  Liability  of  United  States  for 

Expenditures  by  Commission  —  Allowance  of  Expenditures,  161, 

4.  Postage  Stamps  —  Issuance  of  Commemorative  Series,  161. 

5,  Expiration  of  Provisions  of  Resolution,  161. 

Joint  Resolation  Authoriang  an  appropriation  for  the  participation  of  the 
United  States  in  the  observance  of  the  three  hundredth  anniversary  of 
the  landing  of  the  Pilgrims  at  Provincetown  and  Plymouth,  Blassaohusetts. 

[Res.  of  May  13,  1920,  No.  42,  ch,  186,  41  Stat,  L.  598.] 

[Sec.  1.]  [United  States  Pilgrim  Tercentenary  Commission  —  organisation.] 
That  there  is  hereby  established  a  commission  to  be  known  as  the  Uni;'ed  States 
Pilgrim  Tercentenary  Commission  (hereinafter  referred  to  as  the  commission) 
and  to  be  composed  of  eleven  commissioners  as  follows:  Three  persons  to  be 
appointed  by  the  President  of  the  United  States ;  four  Senators  by  the  President 
of  the  Senate ;  and  four  Members  of  the  House  of  Representatives  by  the  Speaker 
of  the  House  of  Representatives.  The  commissioners  shall  serve  without  com- 
pensation and  shall  select  a  chairman  from  among  their  number.  [41  Stat. 
L,  598.] 

Sec.  2.  [Appropriation — expenditure.]  (a)  That  there  is  hereby  authorized 
to  be  appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated the  sum  of  $400,000,  to  be  expended  by  the  commission  in  accordance 
with  the  provisions  of  this  resolution. 

(b)  One  hundred  thousand  dollars  of  such  appropriation  may  be  expended 
under  the  direction  of  the  commission  and  in  cooperation  with  the  Province- 
town  Tercentenary  Commission,  the  town  of  Provincetown,  Massachusetts,  and 
such  other  agencies,  public  or  private,  as  the  commission  may  determine,  for  the 
purpose  of  completing  and  improving  the  approaches  to  and  the  grounds  of  the 
Pilgrim  Monument  at  Provincetown,  Massachusetts;  of  erecting  suitably  in- 
scribed tablets*  or  markers  in  the  towns  of  Provincetown,  Truro,  Wellfleet, 
and  Eastham,  and  for  other  work  in  connection  therewith,  in  accordance  with 
plans  adopted  by  the  Provincetown  Tercentenary  Commission. 

(e)  Three  hundred  thousand  dollars  of  such  appropriation  may  be  expendCsl 
under  the  direction  of  the  commisjBion  and  in  cooperation  with  the  Pilgrim  Ter- 
centenary Commission,  the  town  of  Plymouth,  Massachusetts,  and  such  other 
agencies,  public  or  private,  as  the  commission  may  determine,  for  the  purpose  of 
restoring  and  improving  Plymouth  Rock  and  the  shore  line  of  the  locality  adja- 
cent thereto,  of  protecting  and  improving  the  burial  grounds  upon  Coles  Hill 
and  Burial  Hill  in  Plymouth,  Massachusetts;  of  erecting  tablets  or  markers  at 
appropriate  places  in  the  Old  Colony,  and  for  other  work  in  connection  there- 
with, in  accordance  with  plans  adopted  by  the  Pilgrim  Tercentenary  Com- 
mission.    [41  Stat.  L.  598,] 
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Sec.  3.  [Appropriation  by  Massachusetts  —  liability  of  United  States  for 
expenditures  by  oommission  —  allowance  of  expenditures.]  That  no  expendi- 
ture shall  be  made  or  authorized  by  the  commission  until  the  Commonwealth 
of  Massachusetts  has,  as  determined  by  the  commission,  expended  or  contracted 
to  expend  the  sum  of  $300,000  for  the  same  purposes  for  which  the  commission 
may  under  the  provisions  of  this  resolution  make  expenditures.  The  United 
States  shall  not  be  held  liable  for  any  cost,  expense,  obligation,  or  indebtedness 
on  account  of  the  maintenance  or  upkeep  of  any  property  in  respect  to  which 
any  expenditure  is  made  by  the  commission  under  the  provisions  of  this  resolu- 
tion, nor  for  any  obligation  or  indebtedness  incurred  by  the  Commonwealth  of 
Massachusetts,  the  Provincetown  Tercentenary  Commission,  the  Pilgrim  Tercen- 
tenary Commission,  or  any  other  agency  or  oflScer,  employee,  or  agent  thereof, 
for  any  purpose  for  which  the  commission  may  under  the  provisions  of  this 
resolution  make  expenditures.  All  expenditures  of  the  commission  shall  be 
allowed  and  paid  upon  the  presentation  of  itemized  vouchera  therefor  approved 
by  the  chairman  of  the  commission,  but  no  expenditure  shall  be  made  or 
authorized  by  the  commission  except  with  the  approval  of  a  majority  of  the 
commissioners.     [41  Stat,  L.  599.] 

Sec.  4.  [Postage  stamps  —  issuance  of  commemorative  series.]  That  the 
Postmaster  General  is  hereby  authorized  and  directed  to  issue  a  special  series  of 
postage  stamps,  in  such  denominations  and  of  such  design  as  he  may  determine, 
commemorative  of  the  three  hundredth  anniversary  of  the  landing  of  the  Pil- 
grims at  Provincetown  and  Plymouth,  Massachusetts.     [41  Stat,  L.  599,] 

Sec.  5.  [Expiration  of  provisions  of  resolution.]  That  the  provisions  of 
sections  1,  2,  and  4  of  this  resolution  shall  expire  December  31,  1921.  [41  Stat 
L.  599.] 
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Act  of  April  24,  1920,  ch.  161  (Postal  Service  Appropriation  Act),  164. 

Sec,  1,  Inspectors  —  Per  Diem  Allowance^  164. 
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An  Act  Making  appropriationa  for  the  service  of  the  Post  Office  Department 
for  the  fiscal  year  ending  June  30,  1921,  and  for  other  purposes. 

[Act  of  AprU  24, 1920,  ch,  161,  41  Stat  L.  574.] 

[Seo.  1.]  •  •  •  [Inspectors  —  per  diem  allowance.]  For  per  diem 
allowance  of  inspectors  in  the  field  while  actually  traveling  on  official  business 
away  from  their  homes,  their  official  domiciles,  and  their  headquarters,  at  a  rate 
to  be  fixed  by  the  Postmaster  General,  not  to  exceed  $4  per  day :  Provided,  That 
the  Postmaster  General  may,  in  his  discretion,  allow  inspectors  per  diem  while 
temporarily  located  at  any  place  on  business  away  from  their  homes  or  their 
designated  domiciles  for  a  period  not  exceeding  twenty  consecutive  days  at  any 
one  place,  and  make  rules  and  regulations  governing  the  foregoing  provisions 
relating  to  i)er  diem :  And  provided  further,  That  no  per  diem  shall  be  paid  to 
inspectors  receiving  annual  salaries  of  $2,000  or  more,  except  the  thirty-two 
inspectors  receiving  $2,100  each,  $363,500.     [41  Stat,  L.  574.] 

The  above  proviBion  has  appeared  in  other  appropriation  acts. 

*  *  *  [Vacancy  in  office  of  postmaster  —  temporary  designation  by 
Postmaster  General  —  appointment  of  regular  postmaster.]  That  whenever 
the  office  of  a  postmaster  becomes  vacant  through  death,  resignation,  or  removal, 
the  Postmaster  General  shall  de^^ignate  some  person  to  act  as  postmaster  until  a 
regular  appointment  can  be  made  by  the  President,  and  the  Postmaster  General 
shall  notify  the  Auditor  for  the  Post  Office  Department  of  the  change.  The 
postmaster  so  appointed  shall  be  responsible  under  his  bond  for  the  safekeeping 
of  the  public  property  of  the  post  office  and  the  performance  of  the  duties  thereof 
until  a  regular  postmaster  has  been  duly  appointed  and  qualified  and  has  taken 
possession  of  the  office.  Whenever  a  vacancy  occurs  from  any  cause,  the  appoint- 
ment of  a  regular  postmaster  shall  be  made  without  unnecessary  delay.  [41 
Stat,  L.  575.] 

*  *  *  [First-class  post  offices  —  foremen  —  stenographers.]  That  there 
may  also  be  employed  at  first-class  post  offices  foremen  and  stenographers  at  a 
salary  of  $1,300  or  more  per  annum.     [41  Stat.  L.  577.] 

This  provision  has  appeared  in  other  appropriation  acts. 

*  *  *  [Fourth-class  post  offices  —  reclassification.]  That  wherever 
unusual  conditions  prevail,  the  Postmaster  General,  in  his  discretion,  may 
advance  any  post  office  from  the  fourth  class  to  the  appropriate  presidential 
class  indicated  by  the  receipts  of  the  preceding  quarter,  notwithstanding  sec- 
tion 16  of  the  Act  approved  May  18,  1916,  as  amended,  which  requires  the  com- 
pensation of  fourth-class  postmasters  to  reach  $1,000  for  four  consecutive 
quarters,  exclusive  of  commissions  on  money  order  business,  and  that  the  receipts 
of  such  post  office  for  the  same  period  shall  aggregate  as  much  as  $1,900,  before 
such  advancement  is  made:  Provided  further,  That  in  cases  where  the  Post- 
master General  has  exercised  the  authority  herein  granted,  he  shall,  wherever 
the  receipts  are  no  longer  sufficient  to  justify  retaining  such  post  office  in  the 
presidential  class  to  which  it  has  been  advanced,  reduce  the  grade  of  such  office 
to  the  appropriate  class  indicated  by  its  receipts  for  the  last  preceding  quarter. 

[41  Stat.  L,  578.] 

Fur  sec.  16  of  Act  of  May  18,  1916,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat. 
Ann.  638. 
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*  *  •  [Leasing  premises  for  use  of  post  offices.]  For  rent,  light,  and 
fuel  for  first,  second,  and  third  class  post  offices,  $8,000,000 :  Provided,  That  here- 
after the  Postmaster  General  may,  in  the  disbursement  of  the  appropriation  for 
such  purposes,  apply  a  part  thereof  to  the  purpose  of  leasing  premises  for  the 
use  of  post  ofBees  of  the  first,  second,  and  third  classes  at  a  reasonable  annual 
rental,  to  be  paid  quarterly  for  a  term  not  exceeding  twenty  years.  [41  Stat. 
L  576,] 

*  •  •  [Rent,  fuel  and  light  for  third-class  post  office  —  repeal  of  pro- 
vision in  Act  of  July  2,  1918.]  That  that  part  of  the  Act  of  July  2,  1918,  pro- 
viding that  there  shall  not  be  allowed  for  the  use  of  any  third-class  post  office 
for  rent  a  sum  in  excess  of  $500,  nor  more  than  $100  for  fuel  and  light,  in  any 
one  year,  is  hereby  repealed.     [41  Stat.  L.  578.] 

For  the  provision  of  the  Act  of  July  2,  1918,  repealed  by  the  text,  see  1918  Supp.  Fed. 
Stat  Ann.  662. 

*  *  *  [Special-delivery  matter  —  receipt.]  That  the  Postmaster  Gen- 
eral may,  under  such  rules  and  regulations  as  he  shall  prescribe,  deliver  special- 
delivery  matter  without  obtaining  a  receipt  therefor.     [41  Stat.  L.  579.] 

*  •    •    [Aeroplane  mail   service  —  contracts   by  Postmaster   Qeneral.] 

That  the  Postmaster  Qeneral  may  contract  with  any  individual,  firm,  or  cor- 
poration for  an  aeroplane  mail  service  between  such  points  as  he  may  deem 
advisable  and  designate,  in  case  such  service  is  furnished  at  a  cost  not  greater 
than  the  cost  of  the  same  service  by  rail,  and  shall  pay  therefor  out  of  the  appro- 
priation for  inland  transportation  by  railroad  routes.     [41  Stat.  L.  579.] 

*  *  *  [Sailway  postal  clerks  —  deadheading  —  full  time.]  That  here- 
after railway  postal  clerks  and  substitute  railway  postal  clerks,  shall  be  credited 
with  full  time  when  deadheading  under  orders  of  the  department.  [41  Stat. 
L.  580,] 

This  proviMon  has  appeared  in  other  appropriation  acts. 

*  *  *  [Transportation  of  mail  by  electric  and  cable  cars  —  rate  of  com- 
pensation.] For  inland  transportation  of  mail  by  electric  and  cable  cars, 
$545,000 :  Provided,  That  the  rate  of  compensation  to  be  paid  per  mile  shall  not 
exceed  the  rate  now  paid  to  companies  performing  such  service,  except  that  the 
Postmaster  General,  in  cases  where  the  quantity  of  mail  is  large  and  the  number 
of  exchanf^re  points  numerous,  may,  in  his  discretion,  authorize  payment  for 
closed-pouch  service  at  a  rate  per  mile  not  to  exceed  one-third  above  the  rate 
per  mile  now  paid  for  closed-pouch  service ;  and  for  mail  cars  and  apartments 
carrying  the  mails,  not  to  exceed  the  rate  of  1  cent  per  linear  foot  per  car-mile 
of  travel :  Provided  further,  That  the  rates  for  electric  car  service  on  routes 
over  twenty  miles  in  length  outside  of  cities  shall  not  exceed  the  rates  paid  for 
sendee  on  steam  railroads:  Provided  further,  That  not  to  exceed  $25,000  of 
the  sum  hereby  appropriated  may  be  expended  in  the  discretion  of  the  Post- 
master Gteneral,  where  unusual  conditions  exist  or  where  such  service  will  be 
more  expeditious  and  efficient  and  at  no  greater  cost  than  otherwise.  [41  Stat, 
L.  580.] 

*  *    *     [Insured     and     coUect-on-delivexy     mail  —  limited     indemnity 

claims.]     That  hereafter  the  Postmaster  General  may,  under  such  rules  and 
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regulations  as  he  shall  prescribe,  authorize  postmasters  to  pay  limited  indemnity 
claims  on  insured  and  coUect-on-delivery  mail.     [41  Stat.  L.  581,] 

*  *  *  [Post  route  maps  and  rural  delivery  maps  or  blue  pzixits — sale  — 
proceeds.]  That  the  Postmaster  General  may  authorize  the  sale  to  the  public 
of  post-route  maps  and  rural  delivery  maps  or  blue  prints  at  the  cost  of  printing 
and  10  per  centum  thereof  added,  the  proceeds  of  such  sale  to  be  used  as  a 
further  appropriation  for  the  preparation  and  publication  of  post-route  maps 
and  rural  delivery  maps  or  blue  prints;  of  this  amount  $1,500  may  be  expended 
in  the  purchase  of  atlases  and  geographical  and  technical  works.  [41  Stat. 
L.  582.] 

*  *  *  [Rural  carriers  —  compensation.]  That  hereafter  the  pay  of  rural 
carriers  and  substitute  rural  carriers,  which  depends  upon  the  length  of  the 
route,  shall  be  determined  in  accordance  with  the  records  of  the  Post  Office 
Department,  which  records  shall  be  promptly  corrected  whenever  the  Postmaster 
General  determines  that  such  records  are  not  correct.    [41  Stat.  L.  582.] 

Sec.  2.  [Increased  compensation  for  post  office  employees  —  promotions, 
classifications  and  grades.]  That  the  increased  compensation  for  positions  in 
the  Postal  Service  of  all  classes  and  grades  made  and  provided  for  in  the  Act 
entitled  **An  Act  making  appropriations  for  the  Post  Office  Department  for  the 
fiscal  year  ending  June  30,  1920,''  approved  February  28,  1919,  and  House 
joint  resolution  of  November  8,  1919,  entitled  **  Joint  resolution  to  provide  for 
additional  compensation  for  employees  of  the  Postal  Service  and  making  appro- 
priations therefor/'  and  the  provisions  of  such  Act  and  resolution  relating  to 
promotions,  classification,  and  grades  specified  in  said  Act  and  resolution  &Jiall 
continue  in  force  during  the  fiscal  year  1921,  unless  otherwise  provided  by  law. 
[41  Stat.  L.  583.] 

For  Act  of  Feb.  28,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  297. 
Act  of  June  5,  1920,  set  out  infra,  p.  168,  by  virtue  of  an  express  provision  therein   ( 
p.  178),  is  not  affected  by  this  section. 


Sec.  3.  [Transportation  of  mails  —  motor  vehicles  and  aeroplanes.]    That 

the  Secretary  of  War  is  authorized  hereafter,  in  his  discretion,  to  deliver  and 
turn  over  to  the  Postmaster  General,  without  charge  therefor,  from  time  to 
time,  such  motor  vehicles,  aeroplanes,  and  parts  thereof,  and  machinery  and 
tools  to  repair  and  maintain  the  same,  as  may  be  suitable  for  use  in  the  Postal 
Service ;  and  the  Postmaster  General  is  authorized  to  use  the  same  in  the  trans- 
portation of  the  mails  and  to  pay  the  necessary  expenses  thereof,  including  the 
replacement,  maintenance,  exchange,  and  repair  of  such  equipment,  out  of  any 
appropriation  available  for  the  service  in  which  such  vehicles  or  aeroplanes 
are  used.    [41  Stat.  L.  583.] 

Sec.  4.  [Betom  of  undelivered  letters  —  B.  S.  sec.  3936  amended.]    That 

section  3936,  Revised  Statutes  of  the  United  States,  is  hereby  amended  to  read 
as  follows: 

"  Sec.  3936.  The  Postmaster  General  may  regulate  the  period  during  whieh 
undelivered  letters  shall  remain  in  any  post  office  and  when  they  shall  be 
returned  to  the  dead-letter  office ;  and  he  may  make  regulations  for  their  return 
from  the  dead-letter  office  to  the  writers  when  they  can  not  be  delivered  to  the 
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parties  addressed:  Provided,  That  when  letters  are  returned  from  the  dead- 
letter  office  to  the  writers,  a  fee  of  3  cents  shall  be  collected  at  the  time  of 
delivery,  under  such  rules  and  regulations  as  the  Postmaster  General  may 
prescribe."     [41  Stat,  L,  583.] 

For  R.  S.  see.  3036,  before  amendment,  see  8  Fed.  Stat.  Ann.   (2d  ed«)    149. 


Sec.  5.  [Postage  —  first-class  mail  matter  —  afOxing  stamps.]  That  the 
Postmaster  General,  under  such  regulations  as  he  may  prescribe  for  the  collec- 
tion of  such  postage,  is  hereby  authorized  to  accept  for  delivery  and  deliver, 
without  postage  stamps  affixed  thereto,  mail  matter  of  the  first  class  on  which 
the  postage  has  been  fully  prepaid  at  the  rate  provided  by  law.  [41  Stat. 
L   583.] 

Sec.  6.  [Congressional  commission  —  creation  —  investigation  of  mail  trans- 
portation, etc.]  (a)  That  a  commission  is  hereby  created  to  be  composed  of 
the  chairman  and  four  members  of  the  Committee  on  Post  Offices  and  Post 
Boads  of  the  Senate,  appointed  by  the  President  of  the  Senate,  the  chairman 
and  four  members  of  the  Committee  on  the  Post  Office  and  Post  Roads  of  the 
House  of  Representatives,  appointed  by  the  Speaker  of  the  House,  and  a  postal 
expert  api>ointed  by  the  Postmaster  General.  Such  commission  shall,  by  major- 
ity vote,  appoint  seven  persons  who  are  experienced  in  business  or  commercial 
transactions,  or  represent  business  or  commercial  organizations  which  make 
extensive  use  of  the  Postal  Service,  to  act  as  an  advisory  council  and  to  aid 
such  commission  in  its  work.  Vacancies  occurring  in  the  commission  or  in  such 
advisory  council  shall  be  filled  in  the  same  manner  as  the  original  appointments. 
No  member  of  such  advisory  council  shall  receive  any  compensation  for  his 
services.  The  commission  may  employ  and  fix  the  compensation  of  such  engi- 
neers, special  experts,  clerks,  and  other  employees  as  it  may  deem  necessary: 
Provided,  That  each  executive  department  and  independent  establishment  of  the 
Government  is  hereby  directed  to  furnish  to  the  commission  such  engineers, 
special  experts,  clerks,  and  other  employees  as  the  commission  may  require, 
whenever,  in  the  opinion  of  the  head  of  such  department  or  independent  estab- 
lishment, the  public  business  thereof  will  not  be  materially  affected  thereby. 

(b)  The  expenses  of  the  commission  and  of  the  advisory  council,  including 
all  necessary  traveling  expenses  incurred  by  a  member  of  the  commission,  a 
member  of  the  advisory  council,  an  engineer,  special  expert,  clerk,  or  employee, 
under  orders  of  the  commission,  in  making  any  investigation  or  upon  official 
business  in  other  places  than  the  place  of  his  residence,  shall  be  allowed  and 
paid  upon  the  presentation  of  itemized  vouchers  therefor,  approved  by  the 
chairman  of  the  commission,  which  approval  shall  be  conclusive  upon  the 
accounting  officers  of  the  Treasury  Department. 

(c)  The  commission  shall  investigate  all  present  and  prospective  methods  and 
systems  of  handling,  dispatching,  transporting,  and  delivering  the  mails  and 
the  facilities  therefor;  and  especially  all  methods  and  systems  which  relate  to 
the  handling,  delivery  and  dispatching  of  the  mails  in  the  large  cities  of  the 
United  States. 

On  or  before  March  1,  1921,  the  commission  shall  make  a  report  to  Congress 
containing  a  summary  of  its  findings  and  such  recommendations  for  legislation 
as  it  may  believe  to  be  proper. 

(d)  For  the  purposes  of  this  section,  the  commission  shall  have  power  to  sum- 
mon and  compel  the  attendance  of  witnesses  and  the  production  of  documentary 
eridence,  and  to  administer  oaths. 
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(e)  The  executive  departments  and  independent  establishments  of  the  Gov- 
ernment, when  directed  by  the  President,  shall  furnish  the  commission,  on  its 
request,  all  records,  papers  and  information  in  their  possession  relating  to  any 
subject  of  investigation  by  the  commission. 

(f)  The  sum  of  $10,000,  or  so  much  thereof  as  may  be  necessary,  is  hereby 
appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
to  be  available  immediately  and  until  July  1,  1920 ;  and  the  unexpended  balance 
on  June  30,  1920,  of  any  appropriation  for  the  service  of  the  Post  Office  Depart- 
ment for  the  fiscal  year  ending  June  30,  1920,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated,  to  be  available  after  June  30,  1920,  for  the 
purposes  of  this  section.     [41  Stat.  L,  583.] 


*  *    *    [Airplanes  and  aviation  material  —  sale  by  Postmaster  OeneraL] 

The  Postmaster  General  is  authorized  to  sell  under  such  rules  and  regulations 
as  he  may  prescribe  any  airplanes,  parts  thereof,  field  equipment,  tools  and  other 
aviation  material  which  have  become  unsuitable  in  the  postal  service  or  which 
will  deteriorate  and  become  unsuitable  before  it  can  be  used.  The  proceeds  of 
such  sales  shall  be  covered  into  the  Treasury  as  **  Miscellaneous  receipts,'* 
[41  Stat.  L.  1031.] 

This  and  the  following  paragraph  are  from  the  Deficiency  Appropriation  Act  of  June  5, 
1920,  ch.  253. 

*  *  *  [Annual  report  of  Postmaster  General  —  cost  of  franked  mail 
matter.]  Hereafter  the  Postmaster  General  shall  in  his  annual  report  submit  a 
detailed  statement  of  the  cost  to  the  postal  establishment  of  the  matter  mailed 
under  frank  by  each  department  and  independent  establishment  of  the  Govern- 
ment and  the  revenue  which  would  be  derived  therefrom  if  carried  at  the 
ordinary  rates  of  postage.     [41  Stat.  L.  1037.] 

See  note  to  preceding  paragraph. 


An  Act  To  reclassify  postmasters  and  employees  of  the  Postal  Service  and 
readjust  their  salaries  and  compensation  on  an  eqiutable  basis. 

[Act  of  June  5,  1920,  ch.  254,  41  Stat.  L.  1045.] 

[Reclassification  of  postmasters.]  That  on  and  after  July  1,  1920,  post- 
masters and  employees  of  the  Postal  Service  shall  be  reclassified  and  their 
salaries  and  compensation  readjusted,  except  as  otherwise  provided,  as  follows : 

That  postmasters  shall  be  divided  into  four  classes,  as  follows: 

The  first  class  shall  embrace  all  those  whose  annual  salaries  are  $3,200  or  more  ; 

The  second  class  shall  embrace  all  those  whose  annual  salaries  are  less  than 
$3,200,  and  not  less  than  $2,300 ; 

The  third  class  shall  embrace  all  those  whose  annual  salaries  are  less  than 
$2,300,  but  not  less  than  $1,000. 

The  fourth  class  shall  embrace  all  postmasters  whose  annual  compensation, 
exclusive  of  their  commissions  on  the  money-order  business  of  their  offices. 
amounts  to  less  than  $1,000.     [41  Stat.  L.  1045.] 
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[Postmasters'  salaries.]  The  respective  compensation  of  postmasters  of  the 
first,  second,  and  third  classes  shall  be  annual  salaries,  graded  in  even  hun- 
dreds of  dollars,  and  payable  in  semimonthly  payments  to  be  ascertained  and 
fixed  by  the  Postmaster  General  from  their  respective  quarterly  returns  to  the 
Auditor  for  the  Post  OflSce  Department,  or  copies  or  duplicates  thereof  to  the 
First  Assistant  Postmaster  General,  for  the  calendar  year  immediately  preced- 
ing the  adjustment,  based  on  gross  postal  receipts  at  the  following  rates, 
namely : 

Third  class:  $1,500,  but  less  than  $1,600,  $1,000;  $1,600,  but  less  than  $1,700, 
$1,100;  $1,700,  but  less  than  $1,900,  $1,200;  $1,900,  but  less  than  $2,100,  $1,300; 
$2,100,  but  less  than  $2,400,  $1,400 ;  $2,400,  but  less  than  $2,700,  $1,500 ;  $2,- 
700,  but  less  than  $3,000,  $1,600 ;  $3,0()0,  but  less  than  $3,500,  $1,700 ;  $3,500,  but 
less  than  $4,200,  $1,800;  $4,200,  but  less  than  $5,000,  $1,900;  $5,000,  but  less 
than  $6,000,  $2,000 ;  $6,000,  but  less  than  $7,000,  $2,100 ;  $7,000,  but  less  than 
$8,000,  $2,200. 

Second  class:  $8,000,  but  less  than  $10,000,  $2,300;  $10,000,  but  less  than 
$12,000.  $2,400 ;  $12,000,  but  less  than  $15,000,  $2,500 ;  $15,000,  but  less  than  $18,- 
000,  $2,600;  $18,000,  but  less  than  $22,000,  $2,700;  $22,000,  but  less  than 
$27,000,  $2,800;  $27,000,  but  less  than  $33,000,  $2,900;  $33,000,  but  less  than 
$40  000.  $3,000. 

First  class:  $40,000,  but  less  than  $50,000,  $3,200;  $50,000,  but  less  than 
$60,000,  $3,300;  $60,000,  but  less  than  $75,000,  $3,400;  $75,000,  but  less  than 
$90,000,  $3,500;  $90,000,  but  less  than  $120,000,  $3,600;  $120,000,  but  less 
than  $150,000,  $3,700;  $150,000,  but  less  than  $200,000,  $3,800;  $200,000,  but 
less  than  $250,000,  $3,900;  $250,000,  but  less  than  $300,000,  $4,000;  $300,000, 
but  less  than  $400,000,  $4^200 ;  $400,000,  but  less  than  $500,000,  $4,500 ;  $500,000, 
but  less  than  $600,000,  $5,000;  $600,000,  but  less  than  $7,000,000,  $6,000; 
$7,000,000  and  upward,  $8,000.     [41  Stat,  L.  1045,] 

[Postmasters  of  fourth  class  —  salaries  —  basis  of  computation  —  advance- 
ment and  reduction  of  post  offices.]  The  compensation  of  postmasters  of  the 
fourth  class  shall  be  fixed  upon  the  basis  of  the  whole  of  the  box  rents  col- 
lected at  their  offices  and  commissions  upon  the  amount  of  canceled  postage- 
due  stamps  and  on  postage  stamps,  stamped  envelopes,  and  postal  cards  can- 
celed, on  matter  actually  mailed  at  their  offices,  and  on  the  amount  of  newspaper 
and  periodical  postage  collected  in  money,  and  on  the  postage  collected  in  money 
on  iiicrtlcal  pieces  of  third  and  fourth  class  matter  mailed  under  the  provisions 
of  the  Act  of  April  28,  1904,  without  postage  stamps  affixed  and  on  postage 
collected  in  money  on  matter  of  the  first  class  mailed  under  the  provisions  of 
the  Act  of  April  24,  1920,  without  postage  stamps  affixed,  and  on  amounts 
received  from  waste  paper,  dead  newspapers,  printed  matter,  and  twine  sold 
at  the  following  rates,  namely : 

When  the  amount  does  not  exceed  $75  for  any  one  quarter,  the  postmaster 
shall  be  allowed  145  per  centum  on  the  amount. 

When  the  amount  exceeds  $75  for  any  one  quarter  and  does  not  exceed  $100, 
the  i>ostmaster  shall  be  allowed  120  per  centum  on  the  amount. 

When  the  amount  exceeds  $100  for  any  one  quarter,  the  postmaster  shall  be 
allowed  —  on  the  first  $100,  115  per  centum ;  on  the  next  $100  or  less  75  per 
%ntum;  and  on  the  balance  60  per  centum,  the  same  to  be  ascertained  and 
allowed  by  the  Auditor  for  the  Post  Office  Department  in  the  settlement  of  the 
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accounts  of  such  postmasters  upon  their  sworn  quarterly  returns:  Provided, 
That  when  the  total  compensation  of  any  postmaster  at  a  post  office  of  the 
fourth  class  for  four  consecutive  quarters  shall  amount  of  [sic]  $1,000,  exclusive 
of  commissions  on  money  orders  issued,  and  the  receipts  of  such  post  office  for 
the  same  period  shall  aggregate  as  much  as  $1,500,  the  office  shall  be  assigned 
to  its  proper  class  and  the  salary  of  the  postmaster  fixed  according  to  the 
receipts:  Provided  further,  That  in  no  case  shall  there  be  allowed  any  post- 
master of  this  class  a  compensation  greater  than  $250  in  any  one  of  the  first 
three  quarters  of  the  fiscal  year,  exclusive  of  money  order  commissions,  and  in 
the  last  quarter  of  each  fiscal  year  there  shall  be  allowed  such  further  sum  as  he 
may  be  entitled  to  under  the  provisions  of  this  Act,  not  exceeding  for  the  whole 
fiscal  year  the  sum  of  $1,000,  exclusive  of  money  order  commissions :  And  pro- 
vided further,  That  whenever  unusual  conditions  prevail,  the  Postmaster  Gen- 
eral, in  his  discretion,  may  advance  any  post  office  from  the  fourth  class  to  the 
appropriate  class  indicated  by  the  receipts  of  the  preceding  quarter,  notwith- 
standing the  proviso  which  requires  the  compensation  of  fourth-class  post- 
masters to  reach  $1,000  for  four  consecutive  quarters,  exclusive  of  commissions 
on  money-order  business,  and  that  the  receipts  of  such  post  office  for  the  same 
period  shall  aggregate  as  much  as  $1,500  before  such  advancement  is  made: 
And  provided  further,  That  when  the  Postmaster  General  has  exercised  the 
authority  herein  granted,  he  shall,  whenever  the  receipts  are  no  longer  sufficient 
to  justify  retaining  such  post  office  in  the  class  to  which  it  has  been  advanced, 
reduce  the  grade  of  such  office  to  the  appropriate  class  indicated  by  its  receipts 
for  the  last  preceding  quarter.     [41  Stat.  L,  1046.] 

[Assistant  postmasters  at  second-class  offices  —  salaries  —  basis  of  compata- 
tion.]  The  Postmaster  General  is  authorized  to  fix  the  salaries  of  assistant 
postmasters  at  offices  of  the  second  class,  based  on  gross  postal  receipts  for  the 
calendar  year  immediately  preceding  the  adjustment  at  the  following  rates, 
namely : 

Eight  thousand  dollars,  but  less  than  $10,000,  $1,800 ;  $10,000,  but  less  than 
$12,000,  $1,850 ;  $12,000,  but  less  than  $15,000,  $1,900 ;  $15,000,  but  less  than 
$18,000,  $1,950;  $18,000,  but  less  than  $22,000,  $2,000;  $22,000,  but  less 
than  $27,000,  $2,050;  $27,000,  but  less  than  $33,000,  $2,100;  $33,000,  but 
less  than  $40,000,  $2,150.     [41  Stat.  L.  1047.] 

[Employees  at  first-class  offices  ^  salaries  —  basis  of  computation  — 
offices  designated  as  state  depositories.]  That  at  offices  of  the  first  class, 
the  annual  salaries  of  the  employees,  other  than  those  in  the  automatic  grades, 
shall  be  in  even  hundreds  of  dollars  based  upon  the  gross  postal  receipts  for  the 
preceding  calendar  year,  as  follows : 

Receipts  $40,000,  but  less  than  $50,000  —  Assistant  postmaster,  $2,200 ;  saper- 
intendent  of  mails,  $2,100.  Receipts  $50,000,  but  less  than  $60,000  —  Assistant 
postmaster,  $2,200;  superintendent  of  mails,  $2,100.  Receipts  $60,000,  but  less 
than  $75,000  —  Assistant  postmaster,  $2,200;  superintendent  of  mails,  $2,100« 
Receipts  $75,000,  but  less  than  $90,000  —  Assistant  postmaster,  $2,300 ;  super- 
intendent of  mails,  $2,200.  Receipts  $90,000,  but  less  than  $120,000  — Assistant 
postmaster,  $2,400 ;  superintendent  of  mails,  $2,300 ;  foremen,  $2,000.  Receipts 
$120,000,  but  less  than  $150,000  —  Assistant  postmaster,  $2,500;  superintendent 

of  mails,  $2,400 ;  foremen,  $2,000.    Receipts  $150,000,  but  less  than  $20,000 

Assistant  postmaster,  $2,600;  superintendent  of  mails,  $2,500;  foremen,  $2,000. 
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Receipts  $200,000,  but  less  than  $260,000  —  Assistant  postmaster,  $2,700 ;  super- 
intendent of  mails,  $2,600;  foremen,  $2,000.     Receipts  $250,000,  but  less  than 
$300,000  —  Assistant  postmaster,  $2,800 ;  superintendent  of  mails,  $2,700 ;  assist- 
ant superintendent  of  mails,  $2,200 ;  foremen,  $2,000.     Receipts  $300,000,  but 
less  than  $400,000  —  Assistant   postmaster,   $2,900;  superintendent  of  mails, 
$2,800;  assistant  superintendent  of  mails,  $2,200;  foremen,  $2,000.     Receipts 
$400,000,  but  less  than  $500,000  —  Assistant  postmaster,  $3,000;  superintend- 
ents of  mails,  $2,900 ;  assistant  superintendent  of  mails,  $2,200 ;  foremen,  $2,000. 
Receipts  $500,000,  but  less  than  $600,000  —  Assistant  iwstmaster,  $3,200 ;  super- 
intendent of  mails,  $3,000 ;  assistant  superintendents  of  mails,  $2,300 ;  foremen, 
$2,000;  postal  cashier,  $2,600;  money-order  cashier,  $2,300.    Receipts  $600,000, 
but  less  than   $1,000,000  —  Assistant  postmaster,   $3,400;   superintendent   of 
mails,  $3,200;  assistant  superintendents  of  mails,  $2,500;  foremen,  $2,000  and 
$2,100;  postal  cashier,  $2,800;  money-order  cashier,  $2,500.    Receipts  $1,000,000, 
but  less  than   $2,000,000  —  Assistant  postmaster,   $3,600;   superintendent   of 
mails,  $3,400;  assistant  superintendents  of  mails,  $2,200,  $2,500  and  $2,800; 
foremen  $2,000  and  $2,200;  postal  cashier,  $3,000;  assistant  cashiers,  $2,300; 
money-order  cashier,  $2,700;  bookkeepers,  $2,000;  station  examiners,  $2,000. 
Receipts  $2,000,000,  but  less  than  $3,000,000  —  Assistant  postmaster,  $3,700; 
superintendent  of  mails,  $3,500 ;  assistant  superintendents  of  mails,  $2,300,  $2,500, 
$2,700,  and  $3,000;  foremen,  $2,000  and  $2,200;  postal  cashier,  $3,100;  assistant 
cashiers,  $2,200  and  $2,400;  money-order  cashier,  $2,800;  .bookkeepers,  $2,000 
and  $2,200;  station  examiners,  $2,300.    Receipts  $3,000,000,  but  less  than  $5,- 
000,000  —  Assistant  postmaster,  $3,800 ;  superintendent  of  mails,  $3,600 ;  assist- 
ant superintendents  of  mails,  $2,300,  $2,500,  $2,800  and  $3,200 ;  foremen,  $2,000 
and  $2,200 ;  postal  cashier,  $3,300 ;  assistant  cashiers,  $2,200,  $2,400,  and  $2,800 ; 
money-order  cashier,  $3,000;  bookkeepers,  $2,000  and  $2,200;  station  examiners, 
$2,300  and  $2,5C0.    Receipts  $5,000,000,  but  less  than  $7,000,000  —  Assistant 
postmaster,  $4,000;  superintendent  of  mails,  $3,800;  assistant  superintendents 
of  mails,  $2,300,  $2,500,  $2,800,  $3,000,  and  $3,400 ;  foremen,  $2,000  and  $2,200 ; 
postal  cashier,  $3,500;  assistant  cashiers,  $2,200,  $2,600,  and  $2,800;  money- 
order  cashier,  $3,200;  bookkeepers,  $2,000,  $2,200,  and  $2,300;  station  examiners, 
»,300  and  $2,500.     Receipts  $7,00.0,000,  but  less  than  $9,000,000  —  Assistant 
postmaster,  $4,300;  superintendent  of  mails,  $4,000;  assistant  superintendents 
of  mails,  $2,300,  $2,500,  $2,800,  $3,200,  and  $3,600 ;  foremen,  $2,000  and  $2,200 ; 
postal  cashier,  $3,700;  assistant  cashiers,  $2,300,  $2,500,  $2,800,  and  $3,000; 
money-order  cashier,  $3,300;  bookkeepers,  $2,000,  $2,200,  and  $2  300;  station 
examiners,  $2,300  and  $2,500.    Receipts  $9,000,000,  but  less  than  $20,000,000  — 
Assistant  postmaster,  $4,500;  superintendent  of  mails,  $4,200;  assistant  super- 
intendents of  mails,  $2,400,  $2,500,  $2,800,  $3,200,  $3,400,  and  $3,800 ;  foremen, 
$2,000,  $2,200,  and  $2,300;  postal  cashier,  $3,800;  assistant  cashiers,  $2,300. 
$2,500,  $2^800,  and  $3,000;  money-order  cashier,  $3,400;  bookkeepers,  $2,000, 
$2,200  ,$2,300,  and  $2,500;  station  examiners,  $2,300  and  $2,500.     Receipts 
$aO,000,oioO    and   upward  —  Assistant    postmaster,    $4,600;    superintendent    of 
mails,  $4,400 ;  assistant  superintendents  of  mails,  $2,400,  $2,600,  $2,800,  $3,200, 
$3,600,  and  $3,800 ;  superintendent  of  delivery,  $4,400 ;  assistant  superintendents 
of  delivery,  $2,400,  $2,600,  $2,800,  $3,200,  $3,600,  and  $3,800;  foremen,  $2,000, 
12,200,  and  $2,300;  superintendent  of  registry,  $4,000;  assistant  superintend- 
ents of  registry,  $2,400,  $2,600,  $2,800,  and  $3,200 ;  superintendent  of  money 
order,  $4,000;  assistant  superintendent  of  money  order,  $3,800;  auditor,  $3,600; 
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postal  cashier,  $4,000;  assistant  cashiers,  $2,300,  $2,500,  $2,800,  $3,000,  and 
$3,200;  money-order  cashier,  $3,600;  bookkeepers,  $2,100,  $2,300,  $2,500,  and 
$3,000;  station  examiners,  $2,300  and  $2,500:  Provided,  That  in  fixing  the 
salaries  of  supervisory  employees  in  the  post  office  at  Washington,  District  of 
Columbia,  the  Postmaster  General  may  in  his  discretion  add  not  to  exceed  50 
per  centimi  to  the  gross  postal  receipts  of  that  office :  Provided  further,  That 
not  more  than  one  assistant  superintendent  of  mails,  one  assistant  superintend- 
ent of  delivery,  one  assistant  superintendent  of  registry,  and  one  assistant 
cashier  shall  be  paid  the  maximum  salary  provided  for  these  positions  at  any 
office,  except  where  the  receipts  are  $9,000,000  and  less  than  $20,000,000,  to 
which  offices  two  assistant  superintendents  of  mails  shall  be  assigned  at  the 
maximum  salary,  one  to  be  in  charge  of  the  city-delivery  service :  And  provided 
further,  That  in  post  offices  designated  as  State  depositories  for  surplus  postal 
funds  and  central  accounting  offices  where  the  gross  postal  receipts  are  less  than 
$500,000  and  no  postal  cashier  is  provided  the  employee  directly  in  charge  of 
the  records  and  adjustments  of  such  accounts  shall  be  allowed  an  increase  of 
$200  per  annum,  and  if  the  gross  postal  receipts  of  such  offices  are  $500,000  and 
less  than  $5,000,000,  the  postal  cashier  shall  be  allowed  an  increase  of  $200 
per  annum.     [41  Stat,  L,  1047,] 

[Superintendents  of  classified  stations  —  assistant  saperintendents  — 
salaries  —  basis  of  computation.]  The  salary  of  superintendents  of  classified 
stations  shall  be  based  on  the  number  of  regular  employees  assigned  thereto  and 
the  annual  postal  receipts :  Provided,  That  no  allowance  shall  be  made  for  sales 
of  stamps  to  patrons  residing  outside  of  the  territory  of  the  stations.  At  deliv- 
ery stations  each  $100,000  of  postal  receipts  shall  be  considered  equal  to  one 
additional  employee.  At  nondelivery  classified  stations,  known  as  finance  sta- 
tions, each  $25,000  of  postal  receipts  shall  be  considered  as  equal  to  one  addi- 
tional employee. 

At  classified  stations  having  less  than  four  employees  and  where  the  receipts 
are  less  than  $100,000  the  salary  of  the  superintendent  shall  not  be  greater  than 
that  of  a  special  clerk. 

At  classified  stations  having  four  employees  or  more  the  salary  of  the  super- 
intendent shall  be  as  follows:  Four  and  not  exceeding  six  employees,  $2,100; 
seven  and  not  exceeding  eighteen  employees,  $2,200 ;  nineteen  and  not  exceeding 
thirty-two  employees,  $2,300;  thirty-three  and  not  exceeding  forty-four 
employees,  $2,400;  forty-five  and  not  exceeding  sixty-four  employees,  $2,500; 
sixty-five  and  not  exceeding  ninety  employees,  $2,600;  ninety-one  and  not 
exceeding  one  hundred  and  twenty  employees,  $2,700 ;  one  hundred  and  twenty- 
one  and  not  exceeding  one  hundred  and  fifty  employees,  $*2  800;  one  hundred 
and  fifty-one  and  not  exceeding  three  hundred  and  fifty  employees,  $3,000; 
three  hundred  and  fifty-one  employees  and  over,  $3,200. 

At  classified  stations  having  sixty-five  or  more  employees  there  may  be  an 
assistant  superintendent  of  stations  with  salary  as  follows:  Sixty-five  and  not 
exceeding  ninety  employees,  $2.200 ;  ninety-one  and  not  exceeding  one  hundred 
and  twenty  employees,  $2,300;  one  hundred  and  twenty-one  and  not  exceeding 
one  hundred  and  fifty  employees.  $2,400;  one  hundred  and  fifty-one  and  not 
exceeding  three  hundred  and  fifty  employees,  $2,600 ;  three  hundred  and  fifty- 
one  employees  and  over,  $2,800.     [41  Stat.  L,  1049,] 
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[CSerlDi  in  flrrt  and  seoond  class  offices  —  grades  —  readjustment  — 
salaries  —  substitates  —  promotion  —  printers,  etc.]  That  clerks  in  first  and 
second-class  post  offices  and  letter  carriers  in  the  City  Delivery  Service  shall 
be  divided  into  five  grades  as  follows:  First  grade  —  salary,  $1,400;  second 
grade  —  salary,  $1,500;  third  grade  —  salary,  $1,600;  fourth  grade  —  salary, 
$1,700;  fifth  grade  —  salary,  $1,800:  Provided,  That  in  the  readjustment  of 
grades  for  clerks  at  first  and  second  class  post  offices  and  letter  carriers  in  the 
City  Delivery  Service  to  conform  to  the  grades  herein  provided,  grade  1  shall 
include  present  grade  1,  grade  2  shall  include  present  grade  2,  grade  3  shall 
include  present  grade  3,  grade  4  shall  include  present  grade  4,  and  grade  5 
shall  include  present  grades  5  and  6:  Provided  further,  That  hereafter  sub- 
stitute clerks  in  first  and  second  class  post  offices  and  substitute  letter  carriers 
in  the  City  Delivery  Service  when  appointed  regular  clerks  or  carriers  shall 
have  credit  for  actual  time  served  on  a  basis  of  one  year  for  each  three  hun- 
dred and  six  days  of  eight  hours  served  as  substitute,  and  appointed  to  the 
grade  to  which  such  clerk  or  carrier  would  have  progressed  had  his  original 
api>ointment  as  substitute  been  to  grade  one:  And  provided  further,  That 
clerks  in  first  and  second  class  post  offices  and  letter  carriers  in  the  City  Delivery 
Service  shall  be  promoted  successively  after  one  year's  satisfactory  service  in 
each  grade  to  the  next  higher  grade  until  they  reach  the  fifth  grade.  All  pro- 
motions shall  be  made  at  the  beginning  of  the  quarter  following  one  year's 
satisfactory  service  in  the  grade:  And  provided  further,  That  there  shall  be 
two  grades  of  special  clerks  as  follows:  First  grade  —  salary,  $1,900;  second 
grade  —  salary,  $2,000 :  And  provided  further,  That  printers,  mechanics,  and 
skilled  laborers  shall,  for  the  purpose  of  promotion  and  compensation,  be  deemed 
a  part  of  the  clerical  force.     [41  Stat.  L.  1049.] 

[Substitute,  etc.,  clerks  in  first  and  second  class  offices  —  salaries.]  That 
the  pay  of  substitute,  temporary,  or  auxiliary  clerks  at  first  and  second  class 
post  offices  and  substitute  letter  carriers  in  the  City  Delivery  Service  shall 
be  at  the  rate  of  60  cents  per  hour.     [41  Stat.  L.  1050.] 

[Watchmen,  etc.,  in  first  and  second  class  offices  —  grades  —  salaries  — 
promotions.]  That  watchmen,  messengers,  and  laborers  in  first  and  second 
class  poet  offices  shall  be  divided  into  two  grades,  as  follows:  First  grade 
—  salary,  $1,350;  second  grade  —  salary,  $1,450:  Provided,  That  watchmen, 
messengers,  and  laborers  shall  be  promoted  to  the  second  grade  after  one  year's 
satisfactorj  service  in  the  first  grade.     [41  Stat.  L.  1050.] 

[BailwEy  postal  clerks  —  laborers  in  Railway  Mail  Service  —  classes  and 
grades  —  salaries.]  That  railway  postal  clerks  shall  be  divided  into  two 
classes.  Class  A  and  Class  B,  and  into  six  grades  as  follows:  Grade  one  — 
salary,  $1,600;  grade  two  —  salary,  $1,700;  grade  three  —  salary,  $1,850;  grade 
four — salary,  $2,000;  grade  five  —  salary,  $2,150;  grade  six  —  salary,  $2,300; 
and  laborers  in  the  Railway  Mail  Service  shall  be  divided  into  two  grades,  as 
follows :    Orade  one  —  salary,  $1,350 ;  grade  two  —  salary,  $1,450. 

For  the  purpose  of  organization  and  establishing  maximum  grades  to  which 
promotions  may  be  made  successively,  as  herein  provided,  runs  now  in  Class  A 
and  aU  terminal  railway  post  offices  and  transfer  offices  shall  be  placed  in 
Class  A«  and  the  remainder  in  Class  B.     [41  Stat.  L.  1050.] 
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[Boad  clerks  —  promotion.]  Road  clerks  shall  be  promoted  snccessively  to 
^ade  three  for  clerks,  and  to  grade  four  for  clerks  in  charge  of  Class  A,  and  to 
grade  five  for  clerks  and  to  grade  six  for  clerks  in  charge  of  Class  B.  [41  Stat 
L.  1050,] 

[Terminal  railway  post  office  and  transfer  clerks  —  promotions.]  Terminal 
railway  post  office  and  transfer  clerks  shall  be  promoted  successively  to 
grade  three  for  clerks  of  whom  general  scheme  distribution  is  not  required, 
and  to  grade  four  for  clerks  of  whom  general  scheme  distribution  is  required, 
and  for  clerks  in  charge  to  grade  five  in  terminals  or  tours  or  crews  in  terminals 
consisting  of  not  more  than  nineteen  clerks  or  in  transfer  ofiices  or  tours  in 
transfer  offices  of  not  more  than  four  clerks,  and  to  grade  six  in  terminals  or 
tours  or  crews  in  terminals  consisting  of  twenty  or  more  clerks  and  in  transfer 
offices  or  tours  in  transfer  offices  of  five  or  more  clerks.     [41  Stat.  L.  1050.] 

[Olerk  in  charge  —  definition.]  A  clerk  in  charge  is  defined  as  a  clerk  in 
charge  of  a  railway  post  office,  terminal  railway  post  office,  or  transfer  office 
whether  he  performs  service  alone  or  has  a  crew  of  clerks  under  his  super- 
vision, or  of  a  tour  or  a  crew  within  a  tour  of  a  terminal  railway  post  office  or 
transfer  office.     [41  Stat.  L.  1050.] 

[Clerk  in  offices  of  division  superintendents  or  chief  clerks  —  promotion.] 

All  clerks  assigned  to  the  office  of  division  superintendents  or  chief  clerks 
offices  shall  be  promoted  successively  to  grade  three,  and  in  the  office  of 
division  superintendent  four  clerks  may  be  promoted  one  grade  per  annum  to 
grade  four,  four  clerks  to  grade  five,  and  four  clerks  to  grade  six,  and  in  the 
office  of  chief  clerks  one  clerk  may  be  promoted  one  grade  per  annum  to  grade 
four,  one  clerk  to  grade  five,  and  one  clerk  to  grade  six.     [41  Stat.  L.  1050.] 

[Examiners  and  assistants  —  promotion.]  Examiners  shall  be  promoted  suc- 
cessively to  grade  five  and  assistant  examiners  to  grade  four  whether  assigned 
to  the  office  of  division  superintendents  or  chief  clerks  offices.  [41  Stat» 
L.  1050.] 

[Laborers  —  promotion.]  Laborers  shall  be  promoted  to  grade  two  after 
one  year's  satisfactory  service  in  grade  one.     [41  Stat.  L.  1050.] 

[Promotions  —  when  made.]  Promotions  shall  be  made  successively  at  the 
beginning  of  the  quarter  following  a  year's  satisfactory  service  in  the  next 
lower  grade.     [41  Stat.  L.  1050.] 

[Readjustment  of  service  —  grades.]  In  the  readjustment  of  the  service 
to  conform  to  the  grades  herein  provided,  grade  one  shall  include  clerks  in 
present  grade  one,  grade  two  shall  include  clerks  in  present  grades  two  and 
three,  grade  three  shall  include  clerks  in  present  grades  four  and  five,  grade 
four  shall  include  clerks  in  present  grades  six  and  seven,  grade  five  shall  include 
clerks  in  present  grades  eight  and  nine,  and  grade  six  shall  include  clerks  in 
present  grade  ten.     [41  Stat.  L.  1050.] 

[Substitute  railway  postal  clerks  —  salaries  —  promotion.]  Substitute  rail- 
way postal  clerks  shall  be  paid  the  salary  of  grade  one  for  service  actually 
perfcrmed  during  the  first  calendar  year  of  service,  which  shall  constitute  his 
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probationary  period^  when,  if  his  services  are  satisfactory,  unless  sooner 
appointed  a  regular  clerk,  he  shall  be  promoted  to  grade  two  and  paid  the 
salary  of  that  grade  for  service  actually  performed  until  appointed  a  regular 
derk.    [41  Siat  L.  1050,] 

[Clerks  —  hours  of  service  —  overtime.]  Service  of  clerks  shall  be  based 
on  an  average  of  not  exceeding  eight  hours  daily  for  three  hundred  and 
fflx  days  per  annum,  including  proper  allowance  for  all  service  required  on 
lay-oflf  periods.  Clerks  required  to  perform  service  in  excess  of  eight  hours  daily, 
as  herein  provided,  shall  be  paid  in  cash  at  the  annual  rate  of  pay  or  granted 
compensatory  time  at  their  option  for  such  overtime.     [41  Stat,  L.  1051.] 

DSnbstitate  raih^ay  postal  clerks  —  time  spent  in  traveling  under  ordera 

—  traveling  erpenses.]  Substitute  railway  postal  clerks  shall  be  credited 
with  full  time  while  traveling  under  orders  of  the  department  to  and  from 
their  designated  headquarters  to  take  up  an  assignment,  together  with  actual 
and  necessary  travel  expenses,  not  to  exceed  $2  per  day,  while  on  duty  away 
from  such  headquarters.  When  a  substitute  clerk  performs  service  in  a 
railway  post  office  starting  from  his  official  headquarters  he  shall  be  allowed 
travel  expenses  under  the  law  applying  to  clerks  regularly  assigned  to  the  run, 
in  Stat,  L.  1051,] 

[Division  headquarten  of  post  office  inspectors  —  clerks  —  grades  —  salary 

—  promotion.]  That  clerks  at  division  headquarters  of  post-office  inspectors 
shaU  be  divided  into  six  grades,  as  follows:  Grade  one  —  salary,  $1,600; 
grade  two  —  salary,  $1,700;  grade  three  —  salarj%  $1,850;  grade  four — 
salary,  $2,000;  grade  five  — salary,  $2,150;  grade  six  — salary,  $2,300;  and 
there  shall  be  one  chief  clerk  at  each  division  headquarters  at  a  salary  of 
$2,600.  That  clerks  at  division  headquarters  shall  be  promoted  successively  to 
grade  five  at  the  beginning  of  the  quarter  following  a  year's  satisfactory  service 
in  the  next  lower  grade,  and  one  clerk  at  each  division  headquarters  may  be  pro- 
moted to  grade  six  after  one  year's  satisfactory  serv'ice  in  grade  five.  [41  Stat, 
L,  1051.] 

[Division  headquarters  of  post  office  inspectors  —  clerks  —  absence  from 
taty  —  substitutes.]  Hereafter  when  any  clerk  in  the  office  of  division  head- 
tjuarters  in  the  i)Ost-office  inspection  service  is  absent  from  duty  from  any 
cause  other  than  leave  with  pay  allowed  by  law,  the  Postmaster  General, 
onder  such  regulations  as  he  may  prescribe,  may  authorize  the  employment 
rfa  substitute  for  such  work,  and  payr«ont  therefor  from  the  lapsed  salary  of 
snch  absent  clerk  at  a  rate  not  to  exceed  the  pay  of  the  grade  of  work  i)er- 
formed  by  such  substitute.    [41  Stat,  L.  1051,] 

[Kural  letter  carriers  —  grades  —  salaries  —  carriers  assigned  to  horse- 
tawn  vebicle  routes  —  mileage.]  That  the  compensation  of  each  rural 
wnier  for  serving  a  rural  route  of  twenty-four  miles,  six  days  in  the  week,  shall 
be  $1,800 ;  on  routes  twenty-two  miles  and  less  than  twenty-four  miles,  $1,728 ; 
on  routes  twenty  miles  and  less  than  twenty-two  miles,  $1,620 ;  on  routes  eighteen 
iniles  and  less  than  twenty  miles,  $1,440 ;  on  routes  sixteen  miles  and  less  than 
eighteen  miles,  $1^260;  on  routes  fourteen  miles  and  less  than  sixteen  miles, 
♦1,080;  on  routes  twelve  miles  and  less  than  fourteen  miles,  $1,008;  on  routes 
ten  miles  and  less  than  twelve  miles,  $936 ;  on  routes  eight  miles  and  less  thw 
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ten  miles,  $864;  on  routes  six  miles  and  less  than  eight  miles,  $792;  on  routes 
four  miles  and  less  than  six  miles,  $720.  A  rural  letter  carrier  serving  one  tri- 
weekly route  shall  be  paid  on  the  basis  for  a  route  one-half  the  length  of  the 
route  served  by  him,  and  a  carrier  serving  two  triweekly  routes  shall  be  paid  on 
the  basis  for  a  route  one-half  of  the  combined  length  of  the  two  routes.  Each 
rural  carrier  assigned  to  a  horse-drawn  vehicle  route  on  which  daily  service  is 
performed  shall  receive  $30  per  mile  per  annum  for  each  mile  said  route  is  in 
excess  of  twenty-four  miles  or  major  fraction  thereof,  based  on  actual  mileage, 
and  each  rural  carrier  assigned  to  a  horse-drawn  vehicle  route  on  which  tri- 
weekly service  is  performed  shall  receive  $15  per  mile  for  each  mile  said  route  is 
in  excess  of  twenty-four  miles  or  major  fraction  thereof,  based  on  actual  mileage. 
[41  Stat  L,  1051.] 

[Rural  letter  carriers  —  deductions  for  failure  to  perform  service.]  Deduc- 
tions for  failure  to  perform  service  on  a  standard  rural  delivery  route  for 
twenty-four  miles  and  less  shall  not  exceed  the  rate  of  pay  per  mile  for  service 
for  twenty-four  miles  and  less;  and  deductions  for  failure  to  perform  service 
on  mileage  in  excess  of  twenty-four  miles  shall  not  exceed  the  rate  of  compensa- 
tion allowed  for  such  excess  mileage.     [41  Stat.  L.  1051.] 

[Rural  letter  carriers  —  maintenance  of  motor  vehicles  —  salaries.]     That 

the  pay  of  a  carrier  who  furnishes  and  maintains  his  own  motor  vehicle  and 
who  serves  a  route  not  less  than  fifty  miles  in  length  be  at  not  exceeding  $2,600 
per  annum.     [41  Stat.  L.  1052.] 

[Village  letter  carriers  —  salaries.]  That  the  pay  of  carriers  in  the  village 
delivery  service,  under  such  rules  and  regulations  as  the  Postmaster  Qeneral 
may  prescribe,  shall  be  from  $1,000  to  $1,200  per  annum.     [41  Stat.  L.  1052.] 

[Third-class  offices  —  allowance  for  clerical  services  —  employment  of 
assistant  postmasters.]  That  no  allowance  to  third-class  post  offices  to  cover 
the  cost  of  clerical  services  in  excess  of  $450  shall  be  made  where  the  salary 
of  the  postmaster  is  $1,000,  to  $1,100,  or  $1,200;  nor  in  excess  of  $600  where 
the  salary  of  the  postmaster  is  $1,300,  $1,400,  or  $1,500 ;  nor  in  excess  of  $700 
where  the  salary  of  the  postmaster  is  $1,600,  $1,700,  or  $1,800 ;  nor  in  excess  of 
$900  where  the  salary  of  the  postmaster  is  $1,900  or  $2,000 ;  nor  in  excess  of  $1,200 
where  the  salary  of  the  postmaster  is  $2,100  or  $2,200 :  Provided,  That  the  Poet- 
master  General  may  in  the  disbursement  of  the  appropriation  for  this  purpose 
and  within  its  limitation  provide  for  the  employment  at  a  maximum  salary  of 
$900  per  annum  of  assistant  postmasters  at  post  offices  of  the  third  class  where 
the  salary  of  the  postmaster  is  $2,100  or  $2,200  per  annum.     [41  Stat.  L.  1052.] 

[Inspectors  —  grades  —  salaries  —  promotion  —  per  diem  allowance.]    That 

post-office  inspectors  shall  be  divided  into  seven  grades,  as  follows:  Grade 
one  —  salary,  $2,300;  grade  two  —  salary,  $2,500;  grade  three  —  salary, 
$2,700;  grade  four  — salaiy,  $2,900;  grade  five  — salary,  $3,200;  grade  six  — 
salary,  $3,500 ;  grade  seven  —  salary,  $3,700 ;  and  there  shall  be  fifteen  inspect- 
ors in  charge  at  $4,200.  Inspectors  shall  be  promoted  successively  to  grade  five 
at  the  beginning  of  the  quarter  following  a  year's  satisfactory  and  efficient 
service  in  the  next  lower  grade,  and  to  grade  six  at  the  beginning  of  the  quaiter 
following  the  expiration  of  one  year's  meritorious  service  in  grade  five,  and  not 
to  exceed  20  per  centum  of  the  force  to  grade  seven  for  specially  meritorious 
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service  after  not  less  than  one  year's  service  in  grade  six.  The  three  grades  of 
inspectors  without  per  diem  allowance  and  the  three  senior  grades  of  field 
inspectors  shall  be  considered  on  a  parity  in  readjusting  the  inspectors  to  the 
grades  provided.     [41  Stat,  L.  1052.] 

[Inspectors  —  expenses.]  Inspectors  shall  be  paid  their  actual  expenses 
not  to  exceed  $5  per  day  while  engaged  on  official  business  away  from  their 
homes  and  official  domiciles.  The  appropriation  for  per  diem  allowance  author- 
ized for  the  fiscal  year  beginning  July  1,  1920,  may  be  utilized  for  such  expenses. 
[41  Stat.  L.  1052.] 

[Railway  Mail  Service — officials  —  grades  —  salaries.]  That  the  annual 
salaries  of  officials  of  the  Railway  Mail  Service  shall  be  graded  in  even  hun- 
dreds of  dollars,  as  follows:  Division  superintendents  at  $4,200;  assistant 
division  superintendents  at  $3,200;  assistant  superintendents  at  $3,100;  assist- 
ant superintendent  in  charge  of  car  construction  at  $3,000;  chief  clerks  at 
$3  000 ;  assistant  chief  clerks  at  $2,500 :  Provided^  That  the  clerks  in  charge  of 
sections  in  the  offices  of  the  division  superintendents  shall  be  rated  as  assistant 
chief  clerks  at  $2,500  salary,  and  the  chief  clerk  in  charge  of  car  construction 
shall  be  designated  as  an  assistant  superintendent  at  $3,000  salary  per  annum. 
[41  Stat.  L.  1052.] 

[Requisition  fillers  and  packers  —  grades  —  salaries.]  That  the  salary  of 
requisition  fillers  and  packers  in  the  division  of  equipment  and  supplies  shall 
be  as  follows:  One  foreman,  $1,800  per  annum;  ten  requisition  fillers  and  nine 
packers,  .each,  $1,600  per  annum.    [41  Stat.  L.  1052.] 

[Postal  service  employees  —  leaves  of  absence  —  sick  leaves  —  credit  for 
leave.]  Employees  in  the  Postal  Service  shall  be  granted  fifteen  days'  leave 
of  absence  with  pay,  exclusive  of  Sundays  and  holidays,  each  fiscal  year,  and 
sick  leave  with  pay  at  the  rate  of  ten  days  a  year  to  be  cumulative  for  a  period 
of  three  years,  but  no  sick  leave  with  pay  in  excess  of  thirty  days  shall  be 
granted  during  any  three  consecutive  years.  Sick  leave  shall  be  granted  only 
upon  satisfactory  evidence  of  illness  and  if  for  more  than  two  days  the  applica- 
tion therefor  shall  be  accompanied  by  a  phj^sician's  certificate. 

The  fifteen  days'  leave  shall  be  credited  at  the  rate  of  one  and  one-quarter 
days  for  each  month  of  actual  service.     [41  Stat.  L.  1052.] 

[Demoted   employees  —  restoration  to   former   or   intermediate   grades.] 

Whenever  an  employee  herein  provided  for  shall  have  been  reduced  in  salary 
for  any  cause,  he  may  be  restored  to  his  former  grade  or  advanced  to  an 
intermediate  grade  at  the  beginning  of  any  quarter  following  the  reduction, 
and  a  restoration  to  a  former  grade  or  advancement  to  an  intermediate  grade 
shall  not  be  construed  as  a  promotion  within  the  meaning  of  the  law  prohibiting 
advancement  of  more  than  one  grade  within  one  year.     [41  Stat.  L.  1053.] 

[Sunday  or  holiday  service  at  first  and  second  class  offices  —  allowance 
of  Compensatory  time  —  Act  of  July  2,  1918,  amended.]  Hereafter  when  the 
needs  of  the  service  require  the  employment  on  Sundays  or  holidays  of  fore- 
men, special  clerks,  clerks,  carriers,  watchmen,  messengers,  or  laborers  at 
first  and  second  class  post  offices,  or  of  railway  postal  clerks  at  terminal  rail- 
way post  pfljpe§5  and  transfer  offices,  they  shall  be  allowed  compensatory  time 
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within  six  days  next  succeeding  the  Sunday  and  within  thirty  days  next  suc- 
ceeding the  holiday  on  which  service  is  performed,  and  that  portion  of  the  Act 
approved  July  2,  1918,  authorizing  the  payment  for  overtime  in  lieu  of  com- 
pensatory time  is  hereby  repealed.     [41  Stat  L.  1053.] 

For  the  Act  of  July  2,  1018,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  MS. 

[Employees  in  automatic  grades  —  promotion  —  time.]  All  employees 
herein  provided  for  in  automatic  grades,  who  have  not  reached  the  maximum 
grades  to  which  they  are  entitled  to  progress  automatically,  shall  be  promoted 
at  the  beginning  of  the  quarter  following  the  completion  of  one  year's  satis- 
factory service  since  their  last  promotion,  regardless  of  any  increases  in  salaries 
granted  them  by  the  provisions  of  this  Act.     [41  Stat.  L,  1053.] 

[Supervisory  officials,  etc.— limitation  on  promotion  —  exceptions.]     On 

and  after  July  1,  1921,  no  supervisory  official  or  employee  in  the  Postal  Serv- 
ice shall  be  promoted  more  than  $300  during  any  one  year,  except  when  appointed 
postmaster,  inspector  in  charge,  or  Superintendent  of  the  Railway  Mail  Service. 
[41  Stat.  L.  1053.] 

[Clerks  and  carriers  —  transfers  —  grade  and  salaries.]  The  Postmaster 
General  may,  when  the  interest  of  the  service  requires,  transfer  any  derk  to 
the  position  of  carrier  or  any  carrier  to  the  position  of  clerk,  such  transfer  to 
be  made  to  the  corresponding  grade  and  salary  of  the  clerk  or  carrier  trans- 
ferred.    [41  Stat.  L.  1053.] 

[Joint  commission  —  continuance.]  That  the  joint  commission  authorized 
under  section  3  of  the  Act  of  February  28,  1919,  making  appropriations  for 
the  service  of  the  Post  Office  Department,  be  continued  until  the  next  regular 
session  of  Congress  to  prepare  a  detailed  report  of  the  investigation.  [41  Stat. 
L.  1053.] 

For  the  Act  of  Feb.  28,  1919^  sec  3,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann 
208. 

[Application  of  AxA  of  April  24,  1920,  sec.  2.]  That  section  2  of  an 
Act  entitled  *'An  Act  making  appropriation  for  the  service  of  the  Post  Office 
Department  for  the  fiscal  year  ending  June  30,  1921,  and  for  other  purposes, ' ' 
approved  April  24,  1920,  be,  and  the  same  is  hereby,  repealed,  except  in  so  far 
as  it  aflPects  the  pay  of  employees  not  covered  by  this  Act.     [41  Stat.  L.  1053.] 

Section  2,  partially  repealed  by  the  text,  is  set  out  supra,  p.  166. 

[Act  of  April  24,  1920  —  use  of  sums  appropriated-  further  appropria- 
tions.] That  the  sums  appropriated  for  salaries  and  compensation  of  post- 
masters and  employees  of  the  Postal  Service  in  the  Act  approved  April  24, 1920, 
shall  be  available  for  the  payment  of  salaries  and  compensation  of  postmasters 
and  postal  employees  at  the  rates  of  pay  herein  provided;  and  such  additional 
sums  as  may  be  necessary  are  hereby  appropriated  to  carry  out  the  provisions 
of  this  Act.     [41  Stat.  L.  1053.] 
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See  Executive    Departments;    Interstate    CoMMERcas;    Shipping    and 

Navigation 


printing 

See  Congress;  Public  Printing 


PUBLIC  CONTRACTS 

Aet  of  March  6, 1920,  ch.  94  (Defidenoy  Appropriation  Act),  179« 

Sec.  1.  Work  under  Supervision   of   Treasury  Department  —  Belief   of 
Contractors,  etc.,  179. 

Act  of  May  21, 1920,  ch.  194  (Fortifications  Appropriation  Act),  179. 

Sec.  6.  Ordnance  Contracts  —  Placing  mth  Oovemment  Establishments 
—  Obligations  Assumed,  179. 

CROSS-REFERENCE 

See  also  WAB  DEPARTMENT  AND  MILITARY  ESTABLISHMENT 

[Sec.  1.]  *  *  *  [Work  under  supervision  of  Treasury  Department  — 
rehef  of  contractors,  etc.]  Toward  the  amount  necessary  for  the  payment  of 
claims  of  contractors,  and  so  forth,  arising  under  the  Act  entitled  '*An  Act  for 
the  relief  of  contractors  and  subcontractors  for  the  post  offices  and  other  build- 
ings and  work  under  the  supervision  of  the  Treasury  Department,  and  for 
other  purposes,"  approved  August  25,  1919,  $500,000:  Provided,  That  the 
Secretary  of  the  Treasury  is  authorized  to  make  partial  payments  of  any  claim 
payable  under  said  Act,  and  to  make  payment  of  any  and  all  loss  and  expense 
(exclusive  of  profits)  incurred  by  a  contractor  or  subcontractor  in  fulfilling 
his  contract  or  subcontract  with  the  Treasury  Department  in  excess  of  the 
amount  which  such  contractor  or  subcontractor  may  receive  under  the  terms 
of  his  contract  or  subcontract,  if  such  loss  and  expense  were,  in  the  opinion 
of  the  Secretary  of  the  Treasury,  due  to  war  conditions.    [41  Stat.  L.  507.] 

This  is  from  the  Deficiency  Appropriation  Act  of  March  6,  1920,  ch.  94. 

For  Act  of  Aug.  25,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  307. 


Sec.  6.  [Ordnance  contracts  —  placing  with  government  establishments  — 
obligations  assumed.]  That  all  orders  or  contracts  for  manufacture  of  material 
pertaining  to  approved  projects,  which  are  placed  with  arsenals  or  other  ord- 
nance establishments  and  which  are  chargeable  to  armament  of  fortifications 
appropriations,  shall  be  considered  as  obligations  in  all  respects  in  the  same 
mamier  as  provided  for  similar  orders  placed  with  commercial  manufacturers. 
\41  Stat.  L,  613.] 

Hub  is  from  the  Fortifications  Appropriation  Act  of  May  21,  1920,  ch.  194. 
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PUBLIC  DEBT 

Act  of  Hay  29,  1920,  ch.  214  (Legislative,  Kcecutive  and  Judicial  Appropria- 
tion Act),  180. 

Sec.  i.  Expenses  Incident  to  Loans  Authorized  by  Liberty  Bond  J.cfe  — 
Appropriations,  180, 

CHOSS-REFERENCE 

See  also  CORPORATIONS 

[Sec.  1.]  •  •  •  [Kcpenses  incident  to  loans  anthorixed  by  Uber^ 
Bond  Acts  —  appropriations.]  The  appropriations  ' '  Expenses  of  Loans,  Act 
of  April  24,  1917,'/  and  ''  Expenses  of  Loans,  Act  of  September  24,  1917,  as 
amended,'*  shall  not  be  available  for  obligation  after  June  30,  1921,  and  the 
unexpended  balances  of  such  appropriations  which  remain  upon  the  books  of  the 
Treasury  Department  on  June  30,  1922,  shall  be  covered  into  the  Treasury  and 
carried  to  the  surplus  fund:  Provided,  That  for  the  fiscal  year  1922  and  an- 
nually thereafter  estimates  of  appropriations  shall  be  submitted  to  Congress  in 
the  manner  prescribed  by  law  for  expenses  arising  in  connection  with  the  loans 
authorized  by  the  various  Liberty  Bond  Acts  and  the  Victory  Liberty  Loan  Act. 
[41  Stat.  L.  646,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  29,  1920, 
ch.  214. 

For  Acts  of  April  24,  1917,  and  Sept.  24,  1917,  mentioned  in  the  text,  see  1918  Supp. 
Fed.  Stat.  Ann.  672.    . 


PUBLIC  HEALTH 

See  ANiiiALS;  Health  and  Quarantine;  Hospitals  and  Asylums;  MineraLt 
Lands,  Mines  and  Mining  ;  Wab  Department  and  Military  Establishment 
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PUBLIC  LANDS 

iet  of  Jan.  17,  1920,  ch.  47, 184. 

Sec.  1.  rublic  Lands  in  Arkansas  Subject  to  State  Drainage  Laws,  184. 

2.  Apportionment  of  Cost  of  Drainage  —  Certification  of  Charges,  184. 

3.  Charges  Assessed  against  Lands  as  Lien  —  Enforcement  hy  Sale, 

184, 

4.  Sales  of  Lands  Subject  to  Act  —  Disposition  of  Moneys  Received, 

185. 

5.  Patents  —  Purchasers  —  Qualifications  —  Limitation  on  Amount  of 

Land  Sold  to  Single  Purchaser  —  Proceeds  of  Sale,  185. 
.    6.  Failure  of  Purchaser  to  Complete  Sale  —  Subrogation,  185. 

7.  Notices  —  Hearings  —  Appeals,  186. 

8.  Act  When  Effective,  186. 

Act  of  Feb.  14, 1920,  ch.  74,  186. 

Carey  Act  Entrymen  —  Preference  Right  of  Entry,  186. 

Ses.  of  Feb.  14,  1920,  ch.  7«,  187. 

Sec.  1.  Discharged  Soldiers,  Sailors  and  Marines  —  Preferred  Right   of 
Homestead  Entry,  187. 
2.  Regulations  —  Authority  to  Make,  187. 

Act  of  Feb.  25, 1920,  ch.  86, 187. 

Sec.  1.  Mineral  Deposits  —  Leasing  by  Government  —  Lands  Affected  — 
Reservation  to  Extract  Helium  from  Oas,  187. 

COAL. 

2.  Leasing  Coal  Lands  —  Occupants  and  Claimants  —  Prospecting  or 

Exploratory  Work  —  Notice  of  Leasing  —  Leasing  by  Railroads, 
188. 

3.  Modification  of  Leases  —  Contiguous  Coal  Deposits,  189. 

4.  Exhaustion  of  Coal  Deposits  —  Leases  of  Additional  Tracts,  189. 

5.  Consolidation  of  Leases,  189. 

6.  Single  Lease  Embracing  Noncontiguous  Tracts,  189. 

7.  Royalties  —  Period  of  Lease  —  Continuity  of  Operation  of  Mines, 

189. 

8.  Supplying  Local  Domestic  Needs  for  Fuel  —  Limited  Licenses  and 

Permits  —  Corporations  —  Municipalities,  190. 

PHOSPHATES. 

9.. Leasing  Phosphate  Lands,  190. 

10.  Acreage  Embraced  in  Lease,  191, 

11.  Royalties  —  Period  of  Lease  —  Continuity  of  Operation  of  Mines, 

191. 

12.  Surface  of  Unappropriated  and  Unentered  Lands  —  Use,  191. 

OIL  AND  OAS. 

13.  Lands  Containing  OH  and  Gas  —  Prospecting  Permits,  191. 

14.  Discovery  of  Deposits  of  Oil  or  Gas  hy  Permit  ice  —  Lease,  193. 
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Sec.  15,  Disposal  of  OH  and  Gas  by  Permittee  —  Payments  to  Oovemment, 
193. 

16.  Permits  and  Leases  —  Condition  of  Issuance,  193. 

17.  Unappropriated  Deposits  of  OH  and  Gas  —  Leasing,  194. 

18.  Rights  in  Oil  or  Gas  Bearing  Land  under  Pre-existing  Mining  Law 

—  Relinquishment  —  Lease  to  Claimants  —  Suits  Affecting  Lands, 

194. 
18a.  Gas  or  Petroleum  Placer  Claims  —  Settlement,  195, 
19.  Claimants  of  Oil  or  Gas  Lands  Subsequently  Withdrawn  from 

Entry  —  Prospecting  Permits,  196. 

20.  Entry  on  Agricultural  Lands  Containing  Minerals,  196* 

OIL  SHALE. 

21.  Leasing  OH  Shale  Deposits,  196. 

ALASKA  OIL  PROVISO. 

22.  on  or  Gas  Bearing  Lands  in  Alaska  —  Occupants  and  Claimants  — 

Permits  and  Leases,  197. 

SODIUM. 

23.  Prospecting  Permits  for  Sodium,  198. 

24.  Leases  of  Lands  Containing  Sodium  Deposits,  198, 

25.  Nonmineral  Lands  for  Camp  Sites,  Refining  Works,  etc.,  199. 

GENERAL   PROVISIONS   APPLICABLE   TO    COAL,    PHOSPHATE,    SODIUM,    OIL,    OIL   SHAIB, 

AND   GAS  LEASES. 

26.  Cancellation  of  Prospecting  Permits,  199, 

^.  Number  of  Leases  Obtainable  by  One  Person,  etc,  199. 

28.  Rights  of  Way  —  Public  Lands  and  Forest  Reserves  —  Pipe  Lines 

for  OU  and  Natural  Gas,  200. 

29.  Easements  and  Rights  of  Way  Reservations  —  Surface  of  Leased 

Lands,  200, 

30.  Provisions  in  Leases  —  Assigning  and  Subleasing  —  Relinquishment 

of  Rights  —  Care  in  Operation  of  Property  —  Labor  —  Wages  — 
Weighing  Coal  —  Safeguarding  Public  Welfare,  201, 

31.  Provisions    for    Forfeiture     and     Cancellation  —  Settlement     of 

Disputes  —  Breaches  of  Specified  Conditions,  201, 

32.  Rules  and  Regulations  by  Secretary  of  Interior  —  Protection   of 

Rights  of  States,  201. 

33.  Statements,  Representations,  and  Reports  —  Form  —  Oath,  202. 

34.  Deposits  of  Minerals  Reserved  by  United  States  in  Lands  Disposed 

of  —  Application  of  Act,  202. 

35.  Moneys  Accruing  to  United  States  Under  Act  —  Disposition,  202. 

36.  Royalties  Accruing  under  Oil  or  Gas* Leases — Payment  in  Kind, 

202, 
57.  Disposition  of  Deposits  of  Minerals  in  Certain  Specified  Lands,  203. 
38,  Fees  and  Commissions  —  Registers  and  Receivers,  203. 

Act  of  May  20,  1920,  ch.  192,  203. 

Sec.  1.  Lands  Withdrawn  and  Improved  under  Reclamation  Laws  —  Sals 
When  No  Longer  Needed,  203, 

2.  Terms  of  Sale,  203. 

3.  Moneys  Received  from  Sale  —  Disposition,  203. 


PUBLIC  LANDS  183 

Act  of  Kay,  26,  1020,  ch.  197,  204. 

Railroad  —  Rights  of  Way  Over  Public  Lands  —  Conveyance  for 
Public  Road  Purposes^  204. 

Act  of  Hay  27,  1920,  ch.  209,  206. 

Sec.  1.  Klamath  Project,  California-Oregon  —  Determination  of  Lands 
to  be  Opened  for  Agricultural  Develdpment  —  Homestead  En* 
tries  —  Rights  Reserved  to  United  States  —  Patents,  205, 

2.  Assessment  of  Land  for  Expenditures,  205. 

3.  Survey  —  Opening  for  Entry  —  Payment  of  Assessments,  206. 

4.  Assessments  —  Payment  in  Installments  —  Cancellation  of  Entries 

—  Interest  on  Assessments,  206, 

5.  Honorably  Discharged  War  Veterans  —  Preference  as  to  Entries  — 

Draftees  Who  Refused  to  Render  Service,  206. 

6.  Squatters  —  Right  to  Entry  —  Penalty,  206. 

7.  Klam^ith  Lake  Bird  Reserve  —  Lands  Chiefly  Valuable  for  Agri» 

cultural  Purposes  —  Reservation  of  Shore  Line,  207. 

8.  Rules  and  Regulations,  207, 

Act  of  Kay  29,  1920,  ch.  214  (Legislative,  Executive  and  Judicial  Appropria- 
tion Act),  207. 

Sec.  1,  Office  of  Surveyor  General  —  Detail  of  Clerks  —  Traveling  Expenses 

—  Report,  207. 

Aet  of  June  4, 1920,  ch.  226,  207. 

Sec.  1.  Lands  Oranted  to  Oregon  and  Calif omia  Railroad  Co.  and  State  of 

Oregon  —  Reconveyance  to  United  States  —  Sale  of  Timber  and 

Power-Site  Lands  —  Preferred  Rights  to  Homestead  Entries,  207. 

8.  Lands  Subject  to  Homestead  Entries  —  Disposition  as  Water-Power 

Sites  —  Damages,  208. 

3.  Exchange  of  Privately  Owned  Lands  —  Application  of  Act  of  May 

31,  1918,  as  Amended,  208. 

4.  Exchange  of  Privately  Owned  Lands  —  Filing  Fees,  208. 

5.  Rules  and  Regulations,  208. 

Act  of  June  6,  1920,  ch.  236  (Sundry  Civil  Appropriation  Act),  208. 

Sec.  1.  Hearings  in  Land  Entries  —  Depositions  —  Fees  of  Officer  Taking, 
208. 
Township  Plats  —  Photolithographic  Copies,  208. 

Aet  of  June  6, 1920,  ch.  249,  209. 

Reclamation    of   Lands  —  Extension    of    Time  —  Oregon  —  Carey 
Act,  209. 

CROSS-SBFBRENCBS 

See  also  ALASKA;  INDIANS;  MINERAL  LANDS,  MINES  AND  MINING; 

WATERS 
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An  Act  Authorizing  loca]  drainage  districts  to  drain  certain  public  lands  in 
the  State  of  Arkansas,  counties  of  BOssissippi  and  Poinsett,  and  subjecting 
said  lands  to  taxation. 

[Act  of  Jan,  17,  1920,  cfc.  47,  41  Stat,  L,  392.] 

[Sec.  1.]  [Public  lands  in  Arkansas  subject  to  state  drainage  laws.]  That 
all  of  those  unentered,  unreserved  public  lands,  and  all  of  those  entered  lands 
for  which  no  final  certificates  have  been  issued,  within  the  areas  hereinafter 
described,  are  hereby  made  and  declared  to  be  subject  to  the  laws  of  the  State 
of  Arkansas  relating  to  the  organization,  government,  and  regulation  of  drain- 
age districts  to  the  same  extent  and  in  the  same  manner,  except  as  hereinafter 
provided,  in  which  lands  held  under  private  ownership  are  or  may  be  subject 
to  said  laws:  Provided  That  the  United  States  and  all  persons  legally  holding 
unpatented  lands  under  entries  made  under  the  public-land  laws  of  the  United 
States  shall  be  accorded  all  the  rights,  privileges,  and  benefits  given  by  said 
laws  to  persons  holding  lands  in  private  ownership,  said  lands  being  those 
public  lands  in  Mississippi  County,  Arkansas,  in  townships  fourteen,  fifteen, 
and  sixteen  north,  range  nine  east,  and  townships  fifteen  and  sixteen  north, 
range  ten  east,  fifth  principal  meridian,  according  to  the  official  surveys  thereof 
approved  October  12,  1915,  and  all  of  those  unentered  public  lands,  and  all  of 
those  entered  lands  for  which  no  final  certificates  have  been  issued  in  Poinsett 
County,  Arkansas,  in  townships  eleven  and  twelve  north,  range  six  east,  fifth 
principal  meridian,  according  to  the  official  surveys  thereof  approved  July  30, 
1913.     [41  Stat,  L.  392.] 

Sec.  2.  [Apportionment  of  cost  of  drainage  —  certification  of  charges.] 

That  the  construction  and  maintenance  of  canals,  ditches,  levees,  and  other 
drainage  works  upon  and  across  the  lands  subject  to  the  operation  of  this  Act 
are  hereby  authorized,  subject  to  the  same  conditions  as  are  imposed  by  the 
laws  of  the  State  of  Arkansas  upon  lands  held  in  private  ownership,  and  that 
the  cost  of  construction  and  maintenance  of  canals,  ditches,  levees,  and  other 
drainage  works  incurred  in  connection  with  any  drainage  project  under  said 
laws  shall  be  equitably  apportioned  among  all  lands  held  in  private  ownership, 
all  unentered  public  lands,  and  all  lands  embraced  in  unpatented  entries  affected 
by  such  project.  Officially  certified  lists  showing  the  amount  of  charges  assessed 
against  each  smallest  legal  subdivision  of  such  lands  shall  be  furnished  to  the 
register  and  receiver  of  the  United  States  land  office  of  the  district  in  which  the 
lands  affected  are  situated  as  soon  as  said  charges  would  become  a  lien  if  the 
lands  were  held  in  private  ownership     [41  Stat,  L,  392.] 

Sec.  3.  [Charges  assessed  against  lands  as  lien — enforcement  by  sale.] 

That  all  charges  legally  assessed  pursuant  to  the  drainage  laws  of  the  State  of 
Arkansas  by  a  drainage  district  against  any  unentered  public  lands,  or  against 
any  lands  embraced  in  unpatented  entries,  subject  to  the  provisions  of  this  Act, 
shall  be  a  lien  upon  said  lands,  which  may  be  enforced  by  sale  in  the  same 
manner  and  subject  to  the  same  conditions,  except  as  hereinafter  set  forth, 
under  which  said  charges  shall  be  enforced  against  lands  held  in  private  owner- 
ship, and  whenever  any  of  said  lands  shall  be  sold  for  nonpayment  of  such 
charges,  inclusive  of  lands  bid  in  for  a  drainage  district,  a  statement  showing 
the  name  of  the  purchaser,  the  price  at  which  each  legal  subdivision  was  scld. 
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the  amount  assessed  against  it,  together  with  penalties  and  interest,  if  any, 
and  the  cost  of  the  sale,  and  the  amount  of  excess,  if  any,  over  and  above  all 
lawful  assessment  charges  and  the  cost  of  sale,  shall  be  officially  certified  to  the 
register  and  receiver  of  the  United  States  land  office  of  the  district  in  which  the 
lands  are  situa'iod  immediately  after  the  completion  of  such  sale,  but  nothing 
in  this  Act  shall  be  construed  as  creating  any  obligation  on  the  United  States 
to  pay  any  of  said  charges.     [41  Stat,  L.  393.] 

Sbc.  4.  [Sales  of  lands  subject  to  Act — disposition  of  moneys  received.] 
That  all  moneys  received  from  the  sale  of  entered  or  unentered  lands  subject 
to  the  oi>eration  of  this  Act  which  shall  be  in  excess  of  assessments  due  thereon, 
together  with  penalties  and  interest  and  the  costs  of  the  sales,  shall  be  paid  by 
the  proper  county  officer  to  the  receiver  of  the  United  States  land  office  of  the 
district  in  which  the  lands  are  situated,  and  such  excess  moneys  shall  be  covered 
into  the  United  States  Treasury  as  proceeds  from  the  sales  of  public  lands. 
[41  Stat.  L.  393,] 

Sec.  5.  [Patents  —  purchasers  —  qualifications  —  limitation  on  amount  of 
land  sold  to  single  purchaser  —  proceeds  of  sale.]  That  at  any  time  within 
ninety  days  after  the  sale  of  unentered  public  lands  and  at  s^ny  time  within 
ninety  days  after  the  expiration  of  the  period  of  redemption  provided  for  in 
the  drainage  laws  under  which  the  lands  are  sold,  no  redemption  having  been 
made,  after  the  sale  of  lands  embraced  within  unpatented  entries,  the  purchaser 
at  such  sale,  a  drainage  district  being  herein  expressly  excepted  from  the  opera- 
tion of  this  provision;  shall,  upon  the  filing  of  an  application  therefor  and  an 
affidavit  containing  proof  of  necessary  qualifications  with  the  register  and 
receiver  of  the  United  States  land  office,  and  upon  payment  to  the  receiver  of 
the  price  of  $5  per  acre,  together  with  the  usual  fees  and  commissions  charged 
in  entry  of  lands  under  the  homestead  laws,  be  entitled  to  receive  a  patent: 
Provided,  That  such  purchaser  shall  have  the  qualifications  required  in  making 
entry  of  lands  under  the  homestead  laws,  and  any  such  purchase  shall  exhaust 
any  further  homestead  right  of  the  purchaser  to  the  extent  of  the  amount  of 
lands  thus  purchased  by  him.  Not  more  than  one  hundred  and  sixty  acres  of 
such  lands  shall  be  sold  and  patented  to  any  one  purchaser  under  the  provisions 
of  this  Act.  This  limitation  shall  not  apply  to  lands  subject  to  the  operation  of 
this  Act  which  may  be  bid  in  for  a  drainage  district,  but  no  patent  shall  be 
issned  to  a  drainage  district  or  to  any  one  bidding  in  said  lands  for  a  drainage 
district.  The  proceeds  derived  by  the  Government  shall  be  covered  into  the 
United  States  Treasury  and  applied  as  provided  by  law  for  the  disposal  of 
the  proceeds  from  the  sale  of  public  lands.  [41  Stat.  L.  393,] 

Sec.  6.  [Failure  of  purchaser  to  complete  sale  —  subrogation.]  That  unless 
the  purchaser  shall,  within  the  time  specified  in  section  5  of  this  Act,  file  with 
the  register  and  receiver  of  the  United  States  land  office  an  application  for  a 
patent,  together  with  the  required  affidavit,  and  make  payment  of  the  purchase 
price,  fees,  and  commissions  as  provided  in  said  section  5,  any  person  having 
the  qualifications  of  an  entryman  under  the  homestead  laws  may  file  an  applica- 
tion for  a  patent,  together  with  the  required  affidavit,  and  upon  payment  to 
the  receiver  of  the  purchase  price  of  $5  per  acre,  fees,  and  commissions,  and  in 
addition  thereto  an  amount  equal  to  the  drainage  charges,  penalties,  interest, 
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and  costs  for  which  the  lands  were  sold,  and  if  the  lands  were  bid  in  for  the 
drainage  district,  an  additional  amount  equal  to  6  per  centum  per  annum  on  the 
sum  for  which  the  lands  were  sold  from  the  date  of  such  sale,  said  applicant 
shall  become  subrogated  to  the  rights  of  such  purchaser  and  shall  be  entitled 
to  receive  a  patent  for  not  more  than  one  hundred  and  sixty  acres  of  said 
lands.  When  payment  is  made  to  effect  subrogation  as  herein  provided  the 
register  and  receiver  of  the  United  States  land  office  shall  serve  notice  upon  the 
purchaser  that  an  application  for  patent  for  the  lands  purchased  by  him  has 
been  filed,  and  that  the  amount  of  the  drainage  charges,  penalties,  interests, 
and  costs  of  the  sale  will  be  paid  to  him  upon  submission  of  proof  of  purchase 
and  payment  by  him  of  said  sums.  The  receiver  shall  make  such  payment  as 
soon  as  said  requirement  shall  have  been  fulfilled.  If  the  lands  were  bid  in 
for  a  drainage  district,  the  receiver  will  pay  to  the  proper  county  officers  the 
amount  of  the  drainage  charges,  penalties,  and  interests  and  costs  of  sale, 
together  with  the  additional  sum  of  6  per  centum  per  annum,  to  which  said 
drainage  district  is  entitled.  All  remaining  moneys  to  which  the  United  States 
may  be  entitled  shall  be  covered  into'  the  United  States  Treasury  and  applied 
as  provided  by  law  for  the  disposal  of  the  proceeds  from  the  sale  of  public  lands. 
[41  Stat.  L.  393.] 

Sec.  7.  [Notices  —  hearings  —  appeals.]  That  a  copy  of  all  notices  required 
by  the  drainage  laws  of  the  State  of  Arkansas  to  be  given  to  the  owners  and 
occupants  of  lands  held  in  private  ownership  shall,  as  soon  as  such  notice  is 
issued,  be  delivered  to  the  register  and  receiver  of  the  United  States  land  office 
of  the  district  in  which  the  lands  are  situated  where  any  of  the  lands  subject 
to  the  operation  of  this  Act  are  affected,  and  the  United  States  and  the  entry- 
man  claiming  under  the  public  land  laws  of  the  United  States  shall  be  accorded 
the  same  rights  to  be  heard  by  petition,  answer,  remonstrance,  appeal,  or  other- 
wise, as  are  given  to  persons  holding  lands  in  private  ownership,  and  all  entry- 
men  shall  be  given  the  same  rights  of  redemption  as  are  given  to  the  owners 
of  land  held  in  private  ownership.     [41  Stat.  L.  394.] 

Sec.  8.  [Act  when  effective.]  That  this  Act  shall  not  be  effective  as  to  any 
lands  involved  in  suits  instituted  on  behalf  of  the  United  States  with  a  view 
to  quieting  title  in  the  Government  to  such  lands  until  and  unless  such  suits 
shall  be  finally  determined  in  favor  of  the  United  States.     [41  Stat.  L.  394.] 


An  Act  To  authorise  a  preference  right  of  entry  by  certain  Carey  Act  entry- 
men,  and  for  other  purposes. 

[Act  of  Feh.  14,  1920,  ch.  74,  41  Stat.  L.  407.] 

[Carey  Act  entrjrmen  —  preference  right  of  entry.]  That  the  Secretary  of 
the  Interior,  when  restoring  to  the  public  domain  lands  that  have  been  segre- 
gated to  a  State  under  section  4  of  the  Act  of  August  18,  1894,  and  the  Acts 
and  resolutions  amendatory  thereof  and  supplemental  thereto,  commonly  called 
the  Carey  Act,  is  authorized,  in  his  discretion  and  under  such  rules  and  regula- 
tions as  lie  may  establish  to  allow  for  not  exceeding  ninety  days  to  any  Carey 
Act  entryman  a  preference  right  of  entry  under  applicable  land  laws  of  any 
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of  such  lands  which  such  person  had  entered  under  and  pursuant  to  the  State 
laws  providing  for  the  administration  of  the  grant  under  the  Carey  Act  and 
upon  which  such  i>erson  had  established  actual  bona  fide  residence  or  had  made 
substantial  and  permanent  improvements :  Provided,  That  each  entryman  shall 
be  entitled  to  a  credit  as  residence  upon  his  new  homestead  entry  allowed  here- 
under of  the  time  that  he  has  actually  lived  upon  the  claim  as  a  bona  fide 
rerident  thereof.     [41  Stat  L.  407.] 

For  ^e  Carey  Act,  mentioned  in  the  text,  see  8  Fed.  Stat.  Ann.  (2d  ed.)  698. 


Joint  Sesolntioii  Giving  to  discharged  soldiers,  sailors,  and  marines  a  pre- 
ferred right  of  homestead  entry. 

[Resolution  of  Feb.  14, 1920,  No.  29,  cfc.   76,  41  Stat  L.  434.] 

[Sec.  1.]  [Discharged  soldiers,  sailors,  and  marines — preferred  right  of 
homestead  entry.]  That  hereafter,  for  the  period  of  two  years  following  the 
passage  of  this  Act,  on  the  opening  of  public  or  Indian  lands  to  entry,  or  the 
wstoration  to  entry  of  public  lands  theretofore  withdrawn  from  entry,  such 
opening  or  restoration  shall,  in  the  order  therefor,  provide  for  a  period  of  not 
len  than  sixty  days  before  the  general  opening  of  such  lands  to  disposal  in 
which  oiBcers,  soldiers,  sailors,  or  marines  who  have  served  in  the  Army  or 
Navy  of  the  United  States  in  the  war  with  Germany  and  been  honorably 
separated  or  discnarged  therefrom  or  placed  in  the  Regular  Army  or  Naval 
Reserve  shall  have  a  preferred  right  of  entry  under  the  homestead  or  desert 
land  laws,  if  qualified  thereunder,  except  as  against  prior  existing  valid  settle- 
ment rights  and  as  against  preference  rights  conferred  by  existing  laws  or 
equitable  claims  subject  to  allowance  and  confirmation:  Provided,  That  the 
rights  and  benefits  conferred  by  this  Act  shall  not  extend  to  any  person  who, 
having  been  drafted  for  service  under  the  provisions  of  the  Selective  Service  Act, 
shall  have  refused  to  render  such  service  or  to  wear  the  uniform  of  such  service 
of  tie  United  Stetes.    [41  Stat  L.  434.] 

Sxc.  2.  [Begnlations  —  authority  to  make.]  That  the  Secretary  of  the 
Interior  is  hereby  authorized  to  make  any  and  all  regulations  necessary  to  carry 
into  fall  force  and  effect  the  provisions  hereof.     [41  Stat.  L.  435.] 


An  Ael  To  promote  the  mining  of  coal,  phosphate,  oil,  oil  shale,  gas,  and 

sodium  on  the  public  domain. 

[Act  of  Feb,  25,  1920,  ch.  85,  41  Stat  L.  437.] 

[Sec.  1.]  [Kineral  deposits  —  leasing  by  government  —  lands  affected  — 
fttervation  to  extract  helium  from  gas.]  That  deposits  of  coal,  phosphate, 
soditun,  oil,  oil  shale,  or  gas,  and  lands  containing  such  deposits  owned  by  the 
United  States,  including  those  in  national  forests,  but  excluding  lands  acquired 
nnder  the  Act  known  as  the  Appalachian  Forest  Act,  approved  March  1,  1911 
(Thirty-sixth  Statutes,  page  961),  and  those  in  national  parks,  and  in  lands 
withdrawn  or  reserved  for  military  or  naval  uses  or  purposes,  except  as  here- 
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inafter  provided,  shall  be  subject  to  disposition  in  the  form  and  manner  pro- 
vided by  this  Act  to  citizens  of  the  United  States,  or  to  any  association  of  such 
persons,  or  to  any  corporation  organized  under  the  laws  of  the  United  States, 
or  of  any  State  or  Territory  thereof,  and  in  the  case  of  coal,  oil,  oil  shale,  or 
gas,  to  municipalities :  Provided,  That  the  United  States  reserves  the  right  to 
extract  helium  from  all  gas  produced  from  lands  permitted,  leased,  or  other- 
wise granted  under  the  provisions  of  this  Act,  under  such  rules  and  regulations 
as  shall  be  prescribed  by  the  Secretary  of  the  Interior :  Provided  further,  That 
in  the  extraction  of  helium  from  gas  produced  from  such  lands,  it  shall  be  so 
extracted  as  to  cause  no  substantial  delay  in  the  delivery  of  gas  produced  from 
the  well  to  the  purchaser  thereof:  And  provided  further,  That  citizens  of 
another  countrj^  the  laws,  customs,  or  regulations  of  which,  deny  similar  or  like 
privileges  to  citizens  or  corporations  of  this  country,  shall  not  by  stock  owner- 
ship, stock  holding,  or  stock  control,  own  any  interest  in  any  lease  acquired 
under  the  provisions  of  this  Act.     [41  Stat.  L.  437,] 

For  Act  of  March  1,  1911,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  597. 

COAL. 

Sec.  2.  [Leasing  coal  lands  —  occupants  and  daimante — prospecting  or 
exploratory  work — notice  of  leasing  —  leasing  by  railroads.]  That  the 
Secretary  of  the  Interior  is  authorized  to,  and  upon  the  petition  of  any  qualified 
applicant  shall,  divide  any  of  the  coal  lands  or  the  deposits  of  coal,  classified 
and  unclassified,  owned  by  the  United  States,  outside  of  the  Territory  of  Alaska, 
into  leasing  Iracts  of  forty  acres  each,  or  multiples  thereof,  and  in  such  form 
as,  in  the  opinion  of  the  Secretary  of  the  Interior,  will  permit  the  most  eco- 
nomical mining  of  the  coal  in  such  tracts,  but  in  no  case  exceeding  two  thousand 
five  hundred  and  sixty  acres  in  any  one  leasing  tract,  and  thereafter  the 
Secretary  of  the  Interior  shall,  in  his  discretion,  upon  the  request  of  any  quali- 
fied applicant  or  on  his  own  motion,  from  time  to  time,  offer  such  lands  or 
deposits  of  coal  for  leasing,  and  shall  award  leases  thereon  by  competitive  bid- 
ding or  by  such  other  methods  as  he  may  by  general  regulations  adopt,  to  any 
qualified  applicant:  Provided,  That  the  Secretary  is  hereby  authorized,  in 
awarding  leases  for  coal  lands  heretofore  improved  and  occupied  or  claimed  in 
good  faith,  to  consider  and  recognize  equitable  rights  of  such  occupants  or 
claimants:  Provided  further,  That  where  prospecting  or  exploratory  work  is 
necessary  to  determine  the  existence  or  workability  of  coal  deposits  in  any 
unclaimed,  undeveloped  area,  the  Secretary  of  the  Interior  may  issue,  to  appli- 
cants qualified  under  this  Act,  prospecting  permits  for  a  term  of  two  years, 
for  not  exceeding  two  thousand  five  hundred  and  sixty  acres;  and  if  within 
said  period  of  two  years  thereafter,  the  permittee  shows  to  the  Secretary  that 
the  land  contains  coal  in  commercial  quantities,  the  permittee  shall  be  entitled 
to  a  lease  under  this  Act  for  all  or  part  of  the  land  in  his  permit:  And 
provided  further,  That  nc  lease  of  coal  under  this  Act  shall  be  approved  or 
issued  until  after  notice  of  the  proposed  lease,  or  offering  for  lease,  has  been 
given  for  thirty  days  in  a  newspaper  of  general  circulation  in  the  county  in 
which  the  lands  or  deposits  are  situated :  And  provided  further.  That  no  com- 
pany or  corporation  operating  a  common  carrier  railroad  shall  be  given  or  hold 
a  permit  or  lease  under  the  provisions  of  this  Act  for  any  coal  deposits  except 
for  its  own  use  for  railroad  purposes;  and  such  limitations  of  use  shall  be 
expressed  in  all  permits  and  leases  issued  to  such  companies  or  corporations. 
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and  no  such  company  or  corporation  shall  receive  or  hold  more  than  one  permit 
OP  lease  for  each  two  hundred  miles  of  its  railroad  line  within  the  State  in 
which  said  property  is  situated,  exclusive  of  spurs  or  switches  and  exclusive 
of  branch  lines  built  to  connect  the  leased  coal  with  the  railroad,  and  also 
exclusive  of  parts  of  the  railroad  operated  mainly  by  power  produced  other- 
wise than  by  steam :  And  provided  further,  That  nothing  herein  shall  preclude 
such  a  railroad  of  less  than  two  hundred  miles  in  length  from  securing  and 
holding  one  permit  or  lease  hereunder.     [41  Stat.  L,  438.] 

Sec.  3.  [Modification  of  leases  —  contiguous  coal  deposits.]  That  any  per- 
son, association,  or  corporation  holding  a  lease  of  coal  lands  or  coal  deposits 
under  this  Act  may,  with  the  approval  of  the  Secretary  of  the  Interior,  upon  a 
finding  by  him  that  it  will  be  for  the  advantage  of  the  lessee  and  the  United 
States,  secure  modifications  of  his  or  its  original  lease  by  including  additional 
eoal  lands  or  coal  deposits  contiguous  to  those  embraced  in  such  lease,  but  in  no 
event  shall  the  total  area  embraced  in  such  modified  lease  exceed  in  the 
aggregate  two  thousand  five  hundred  and  sixty  acres.     [41  Stat,  L.  439.] 

Sec.  4.  [Exhaustion  of  coal  deposits  —  leases  of  additional  tracts.]    That 
upon  satisfactory  showing  by  any  lessee  to  the  Secretary  of  the  Interior  that  all 
of  the  workable  deposits  of  coal  within  a  tract  covered  by  his  or  its  lease  will 
be  exhausted,  worked  out,  or  removed  within  three  years  thereafter,  the  Secret-  -. 
tary  of  the  Interior  may,  within  his  discretion,  lease  to  such  lessee  an  additional « 
tract  of  land  or  coal  deposits,  which,  including  the  coal  area  remaining  in  the 
existing  lease,  shall  not  exceed  two  thousand  five  hundred  and  sixty  acres, ' 
through  the  same  procedure  and  under  the  same  conditions  as  in  case  of  an ' 
original  lease.     [41  Stat.  L.  439.] 

m  * 

Sec.  5.  [OonsoUdation  of  leases.]     That  if,  in  the  judgment  of  the  Severe- 
taiy  of  the  Interior,  the  public  interest  will  be  subserved  thereby,  lessees  holding 
imder  lease  areas  not  exceeding  the  maximum  permitted  under  this  Act  may' 
ccHisolidate  their  leases  through  the  surrender  of  the  original  leases  and  the ' 
inclusion  of  such  areas  in  a  new  lease  of  not  to  exceed  two  thousand  fivehun-  * 
dred  and  sixty  acres  of  contiguous  lands.     [41  Stat.  L.  439.] 

Sec.  6.  [Single  lease  embracing  noncontiguous  tracts.]  That  where  coal  or 
phosphate  lands  aggregating  two  thousand  five  hundred  and  sixty  acres  and  sub- 
j^t  to  lease  hereunder  do  not  exist  as  contiguous  areas,  the  Secretary  of  the 
Interior  is  authorized,  if,  in  his  opinion  the  interests  of  the  public  and  of  the 
lessee  will  be  thereby  subserved,  to  embrace  in  a  single  lease  noncontiguous 
tracts  which  can  be  operated  as  a  single  mine  or  unit.    [41  Stat.  L.  439.] 

Sbc.  7.  [Boyalties  —  period  of  lease  —  continuity  of  operation,  of  mines.] 

That  for  the  privilege  of  mining  or  extracting  the  coal  in  the  lands  covered  by 
the  lease  the  lessee  shall  pay  to  the  United  States  such  royalties  as  may  be  specified 
in  the  lease,  which  shall  be  fixed  in  advance  of  offering  the  same,  and  which 
diall  not  be  less  than  5  cents  per  ton  of  two  thousand  pounds,  due  and  payable 
at  the  end  of  each  third  month  succeeding  that  of  the  extraction  of  the  coal 
from  the  mine,  and  an  annual  rental,  payable  at  the  date  of  such  lease  and 
annually  thereafter,  on  the  lands  or  coal  deposits  covered  by  such  lease,  at  such 
nte  as  may  be  fixed  by  the  Secretary  of  the  Interior  prior  to  offering  the  same, 
vUeh  shall  not  be  less  than  25  cents  per  acre  for  the  first  year  thereafter,  not 
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less  than  50  cents  per  acre  for  the  second,  third,  fourth,  and  fifth  years, 
respectively,  and  not  less  than  $1  per  acre  for  each  and  every  year  thereafter 
during  the  continuance  of  the  lease,  except  that  such  rental  for  any  year  shall 
be  credited  against  the  royalties  as  they  accrue  for  that  year.  Leases  shall  be 
for  indeterminate  periods  upon  condition  of  diligent  development  and  continued 
operation  of  the  mine  or  mines,  except  when  such  operation  shall  be  interrupted 
by  strikes,  the  elements,  or  casualties  not  attributable  1o  the  lessee,  and  upon  the 
further  condition  that  at  the  end  of  each  twenty-year  period  succeeding  the 
date  of  the  lease  such  readjustment  of  terms  and  conditions  may  be  made  as 
the  Secretary  of  the  Interior  may  determine,  unless  otherwise  provided  by  law 
at  the  time  of  the  expiration  of  such  periods :  Provided,  That  the  Secretary  of 
the  Interior  may,  if  in  his  judgment  the  public  interest  will  be  subserved  thereby, 
in  lieu  of  the  provision  herein  contained  requiring  continuous  operation  of  the 
mine  or  mines,  provide  in  the  lease  for  the  payment  of  an  annual  advance 
royalty  upon  a  minimum  number  of  tons  of  coal,  which  in  no  case  shall 
aggregate  less  than  the  amount  of  rentals  herein  provided  for :  Provided  further. 
That  the  Secretary  of  the  Interior  may  permit  suspension  of  operation  under 
such  lease  for  not  to  exceed  six  months  at  any  one  time  when  market  conditions 
are  such  that  the  lease  can  not  be  operated  except  at  a  loss.     [41  8iat  L.  439.] 

Sec.  8.  [Supplying  local  domestic  needs  for  fuel  —  limited  licenses  and 
permits — corporations — municipalities.]  That  in  order  to  provide  for  the 
supply  of  strictly  local  domestic  needs  for  fuel,  the  Secretary  of  the  Interior 
may,  under  such  rules  and  regulations  as  he  may  prescribe  in  advance,  issue 
limited  licenses  or  permits  to  individuals  or  associations  of  individuals  to 
prospect  for,  mine,  and  take  for  their  use  but  not  for  sale,  coal  from  the  public 
lands  without  payment  of  royalty  for  the  coal  mined  or  the  land  occupied,  on 
such  conditions  not  inconsistent  with  this  Act  as  in  his  opinion  will  safeguard 
the  public  interests:  Provided,  That  this  privilege  shall  not  extend  to  any 
corporations :  Provided  further,  That  in  the  eajse  of  municipal  corporations  the 
Secretary  of  the  Interior  may  issue  such  limited  license  or  permit,  for  not  to 
exceed  three  hundred  and  twenty  acres  for  a  municipality  of  less  than  one  hun- 
dred thousand  population,  and  not  to  exceed  one  thousand  two  hundred  and 
eighty  acres  for  a  municipality  of  not  less  than  one  hundred  thousand  and  not 
more  than  one  hundred  and  fifty  thousand  population ;  and  not  to  exceed  two 
thousand  five  hundred  and  sixty  acres  for  a  municipality  of  one  hundred  and 
filty  thousand  population  or  more,  the  land  to  be  selected  within  the  State 
wherein  the  municipal  applicant  may  be  located,  upon  condition  that  such 
municipal  corporations  will  mine  the  coal  therein  under  proper  conditions  and 
dispose  of  the  same  without  profit  to  residents  of  such  municipality  for  house- 
hold use :  And  provided  further,  That  the  acquisition  or  holding  of  a  lease  under 
the  preceding  sections  of  this  Act  shall  be  no  bar  to  the  holding  of  such  tract 
or  operation  of  such  mine  under  said  limited  license.    [41  Stat,  L.  440.] 

■ 

PHOSPHATES. 

Seo.  9.  [Leasing  phosphate  lands.]  That  the  Secretary  of  the  Interior  is 
hereby  authorized  to  lease  to  any  applicant  qualified  under  this  Act  any  lands 
belonging  to  the  United  States  containing  deposits  of  phosphates,  under  such 
restrictions  and  upon  such  terms  as  are  herein  specified,  through  advertisement, 
competitive  bidding,  or  such  other  methods  as  the  Secretary  of  the  Interior  may 
by  general  regulation  adopt.     [41  Stat.  L.  440.] 
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Sec.  10.  [Acreage  embraced  in  lease.]  That  each  lease  shall  be  for  not  to 
exceed  two  thousand  five  hundred  and  sixty  acres  of  land  to  be  described  by  the 
legal  subdivisions  of  the  public  land  surveys,  if  suiTcyed;  if  unsurveyed,  to  be 
surveyed  by  the  Government  at  the  expense  of  the  applicant  for  lease,  in  accord- 
ance with  rules  and  regulations  prescribed  by  the  Secretary  of  the  Interior  and 
the  lands  leased  shall  be  conformed  to  and  taken  in  accordance  with  the  legal 
subdivisions  of  such  survey ;  deposits  made  to  cover  expense  of  surveys  shall  be 
deemed  appropriated  for  that  purpose ;  and  any  excess  deposits  shall  be  repaid 
to  the  person,  association,  or  corporation  making  such  deposits  or  their  legal 
representatives :  Provided,  That  the  land  embraced  in  any  one  lease  shall  be  in 
compact  form,  the  length  of  which  shall  not  exceed  two  and  one  half  times  its 
width.     [41  Stat.  L.  440.] 

Sec.  11.  [Royalties — period  of  lease  —  continuity  of  operation  of  mines.] 

That  for  the  privilege  of  mining  or  extracting  the  phosphates  or  phosphate  rock 
covered  by  the  lease  the  lessee  shall  pay  to  the  United  States  such  royalties  as 
may  be  specified  in  the  lease,  which  shall  be  fixed  by  the  Secretary  of  the  Interior 
in  advance  of  offering  the  same,  which  shall  be  not  less  than  2  per  centum  of 
the  gross  value  of  the  output  of  phosphates  or  phosphate  rock  at  the  mine,  due 
and  payable  at  the  end  of  each  third  month  succeeding  that  of  the  sale  or  other 
disposition  of  the  phosphates  or  phosphate  rock,  and  an  annual  rental  payable 
ftt  the  date  of  such  lease  and  annually  thereafter  on  the  area  covered  by  such 
lease  at  such  rate  as  may  be  fixed  by  the  Secretary  of  the  Interior  prior  to  offer- 
ing the  lease,  which  shall  be  not  less  than  25  cents  per  acre  for  the  first  yeai* 
thereafter,  50  cents  per  acre  for  the  second,  third,  fourth,  and  fifth  years, 
respectively,  and  $1  per  acre  for  each  and  every  year  thereafter  during  the  con- 
tinuanoe  of  the  lease,  except  that  such  rental  for  any  year  shall  be  credited 
against  the  royalties  as  they  accrue  for  that  year.  Leases  shall  be  for  inde- 
termmate  periods  upon  condition  of  a  minimum  annual  production,  except  when 
operation  shall  be  interrupted  by  strikes,  the  elements,  or  casualties  not  attribut- 
able to  the  lessee,  and  upon  the  further  condition  that  at  the  end  of  each  twenty- 
year  period  succeeding  the  date  of  the  lease  such  readjustment  of  terms  and 
eonditions  shall  be  made  as  the  Secretary  of  the  Interior  shall  determine  unless 
otherwise  provided  by  law  at  the  time  of  the  expiration  of  such  i)eriods:  Pro- 
nied.  That  the  Secretary  of  the  Interior  may  permit  suspension  of  operation 
under  sach  lease  for  not  exceeding  twelve  months  at  any  one  time  when  market 
conditions  are  such  that  the  lease  can  not  be  operated  except  at  a  loss.  [41  Stat. 
L  440.] 
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Sec.  12.  [Snzface  of  unappropriated  and  unentered  lands  —  use.]  That  any 
(nullified  applicant  to  whom  the  Secretary  of  the  Interior  may  grant  a  lease  to 
develop  and  extract  phosphates,  or  phosphate  rock,  under  the  provisions  of  this 
Aet  shall  have  the  right  to  use  so  much  of  the  surface  of  unappropriated  and 
nnentered  lands,  not  exceeding  forty  acres,  as  may  be  determined  by  the  Secre- 
tary of  the  Interior  to  be  necessary  for  the  proper  prospecting  for  or  develop- 
ment, retraction,  treatment,  and  removal  of  such  mineral  deposits.  [41  Stai. 
L441.] 

ohj  and  oas. 

Sec.  13.  [Lands  containing  oil  and  gas  —  prospecting  permits.]  That  the 
Secretary  of  the  Interior  is  hereby  authorized,  under  such  necessary  and  proper 
nilcs  and  regulations  as  he  may  prescribe,  to  grant  to  any  applicant  qualified 
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under  this  Act  a  prospecting  permit,  which  shall  give  the  exclusive  right,  for  a 
period  not  exceeding  two  years,  to  prospect  for  oil  or  gas  upon  not  to  exceed 
two  thousand  five  hundred  and  sixty  acres  of  land  wherein  such  deposits  belong 
to  the  United  States  and  are  not  within  any  known  geological  structure  of  a 
producing  oil  or  gas  field  upon  condition  that  the  permittee  shall  begin  drilling 
operations  within  six  months  from  the  date  of  the  permit,  and  shall,  within 
one  year  from  and  after  the  date  of  permit,  drill  one  or  more  wells  for  oil  or 
gas  to  a  depth  of  not  less  than  five  hundred  feet  each,  unless  valuable  deposits 
of  oil  or  gas  shall  be  sooner  discovered,  and  shall,  within  two  years  from  date  of 
the  permit,  drill  for  oil  or  gas  to  an  aggregate  depth  of  not  less  than  two  thou- 
sand feet  unless  valuable  deposits  of  oil  or  gas  shall  be  sooner  discovered.  The 
Secretary  of  the  Interior  may,  if  he  shall  find  that  the  permittee  has  been  unable 
with  the  exercise  of  diligence  to  test  the  land  in  the  time  granted  by  the  permit, 
extend  any  such  permit  for  such  time,  not  exceeding  two  years,  and  upon  such 
conditions  as  he  shall  prescribe.  Whether  the  lands  sought  in  any  such  appli- 
cation and  permit  are  surveyed  or  unsurveyed  the  applicant  shall,  prior  to  filing 
his  application  for  permit,  locate  such  lands  in  a  reasonably  compact  form  and 
according  to  the  legal  subdivisions  of  the  public  land  surveys  if  the  land  be 
surveyed;  and  in  an  approximately  square  or  rectangular  tract  if  the  land  be 
an  unsurveyed  tract,  the  length  of  which  shall  not  exceed  two  and  one-half  times 
its  width,  and  if  he  shall  cause  to  be  erected  upon  the  land  for  which  a  permit 
is  sought  a  monument  not  less  than  four  feet  high,  at  some  conspicuous  place 
thereon,  and  shall  post  a  notice  in  writing  on  or  near  said  monument,  stating 
that  an  application  for  permit  will  be  made  within  thirty  days  after  date  of 
posting  said  notice,  the  name  of  the  applicant,  the  date  of  the  notice,  and  such 
a  general  description  of  the  land  to  be  covered  by  such  permit  by  reference  to 
courses  and  distances  from  such  monument  and  such  other  natural  objects  and 
permanent  monuments  as  will  reasonably  identify  the  land,  stating  the  amount 
thereof  in  acres,  he  shall  during  the  period  of  thirty  days  f  oUow^ing  such  mark- 
ing and  posting,  be  entitled  to  a  preference  right  over  others  to  a  permit  for 
the  land  so  identified.  The  applicant  shall,  within  ninety  days  after  receiving 
a  permit,  mark  each  of  the  corners  of  the  tract  described  in  the  permit  upon 
the  ground  with  substantial  monuments,  so  that  the  boundaries  can  be  readily 
traced  on  the  ground,  and  shall  post  in  a  conspicuous  place  upon  the  lands  a 
notice  that  such  permit  has  been  granted  and  a  description  of  the  lands  covered 
thereby:  Provided,  That  in  the  Territory  of  Alaska  prospecting  permits  not 
more  than  five  in  number  may  be  granted  to  any  qualified  applicant  for  periods 
nqt  exceeding  four  years,  actual  drilling  operations  shall  begin  within  two  years 
from  date  of  permit,  and  oil  and  gas  wells  shall  be  drilled  to  a  depth  of  not 
less  than  five  hundred  feet,  unless  valuable  deposits  of  oil  or  gas  shall  be  sooner 
discovered,  within  three  years  from  date  of  the  permit  and  to  an  aggregate 
depth  of  not  less  than  two  thousand  feet  unless  valuable  deposits  of  oil  or  gas 
shall  be  sooner  discovered,  within  four  years  from  date  of  i>ermit:  Provided 
further.  That  in  said  Territory  the  applicants  shall  have  a  preference  right  over 
others  to  a  permit  for  land  identified  by  temporary  monuments  and  notice  posted 
on  or  near  the  same  for  six  months  following  such  marking  and  posting,  and 
upon  receiving  a  permit  he  shall  mark  the  corners  of  the  tract  described  in  the 
permit  upon  the  ground  with  substantial  monuments  within  one  year  after 
receiving  such  permit.     [41  Stat.  L.  441.] 
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Sec.  14.  [Disoovery  of  deposite  of  oil  or  gas  by  permittee — lease.]    That 
npon  establishing  to  the  satisfaction  of  the  Secretary  of  the  Interior  that  valu- 
able deposits  of  oil  or  gas  have  been  discovered  within  the  limits  of  the  land 
embraced  in  any  permit,  the  permittee  shall  be  entitled  to  a  lease  for  one-fourth 
of  the  land  embraced  in  the  prospecting  permit:    Provided,  That  the  per- 
mittee   shall    be    granted    a    lease    for    as    much    as    one    hundred    and 
sixty    acres    of    said    lands,    if    there    be    that    number    of    acres    within 
the  permit.     The  area  to  be  selected  by  the  permittee,  shall  be  in  compact 
form  and,  if  surveyed,  to  be  described  by  the  legal  subdivisions  of  the  public- 
bind  surveys ;  if  unsurveyed,  to  be  surveyed  by  the  Government  at  the  expense 
of  the  applicant  for  lease  in  accordance  with  rules  and  regulations  to  be  pre- 
scribed by  the  Secretary  of  the  Interior  and  the  lands  leased  shall  be  con- 
formed to  and  taken  in  accordance  with  the  legal  subdivisions  of  such  surveys ; 
deposits  made  to  cover  expense  of  surveys  shall  be  deemed  appropriated  for 
that  purpose,  and  any  excess  deposits  may  be  repaid  to  the  person  or  persons 
making  such   deposit   or  their  legal  representatives.     Such   leases   shall   be 
for  a  term  of  twenty  years  upon  a  royalty  of  5  per  centum  in  amount  or  value  of 
the  production  and  the  annual  payment  in  advance  of  a  rental  of  $1  per  acre, 
the  rental  paid  for  any  one  year  to  be  credited  against  the  royalties  as  they 
accrue  for  that  year,  with  the  right  of  renewal  as  prescribed  in  section  17  hereof. 
The  x>ermittee  shall  also  be  entitled  to  a  preference  right  to  a  lease  for  the 
remainder  of  the  land  in  his  prospecting  permit  at  a  royalty  of  not  less  than 
12Vli  per  centum  in  amount  or  value  of  the  production,  and  under  such  other 
conditions  as  are  fixed  for  oil  or  gas  leases  in  this  Act,  the  royalty  to  be 
determined  by  competitive  bidding  or  fixed  by  such  other  method  as  the  Secre- 
tary may  by  regulations  prescribe:  Provided,  That  the  Secretary  shall  have 
the  right  to  reject  any  or  all  bids.     [41  Stat.  L,  442,] 

Sec.  15.  [Disposal  of  oil  and  gas  by  permittee  —  payments  to  government.] 
That  until  the  permittee  shall  apply  for  lease  to  the  one  quarter  of  the  permit 
area  heretofore  provided  for  he  shall  pay  to  the  United  States  20  per  centum  of 
the  gross  value  of  all  oil  or  gas  secured  by  him  from  the  lands  embraced  within 
his  i)ermit  and  sold  or  otherwise  disposed  of  or  held  by  him  for  sale  or  other 
disposition.     [41  Stat,  L,  442.] 

Sec.  16.  [Permits  and  leases  —  condition  of  issuance.]  That  all  permits  and 
leases  of  lands  containing  oil  or  gas,  made  or  issued  under  the  provisions  of  this 
Act,  shall  be  subject  to  the  condition  that  no  wells  shall  be  drilled  within  two 
hundred  feet  of  any  of  the  outer  boundaries  of  the  lands  so  permitted  or  leased, 
unless  the  adjoining  lands  have  been  patented  or  the  title  thereto  otherwise 
vested  in  private  owners,  and  to  the  further  condition  that  the  permittee  or 
lessee  will,  in  conducting  his  explorations  and  mining  operations,  use  all  reason- 
able precautions  to  prevent  waste  of  oil  or  gas  developed  in  the  land,  or  the 
entrance  of  water  through  wells  drilled  by  him  to  the  oil  sands  or  oil-bearing 
strata,  to  the  destruction  or  injury  of  the  oil  deposits.  Violations  of  the  pro- 
visions of  this  section  shall  constitute  grounds  for  the  forfeiture  of  the  permit, 
or  lease,  to  be  enforced  through  appropriate  proceedings  in  courts  of  competent* 
jurisdiction.     [41  Stai.  L.  443.] 
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Sec.  17.  [Unappropriated  deposits  of  oil  and  gas  —  leasing.]  That  all 
unappropriated  deposits  of  oil  or  gas  situated  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field  and  the  unentered  lands  containing  the 
same,  not  subject  to  preferential  lease,  may  be  leased  by  the  Secretary  of  the 
Interior  to  the  highest  responsible  bidder  by  competitive  bidding  under  general 
regulations  to  qualified  applicants  in  areas  not  exceeding  six  hundred  and  forty 
acres  and  in  tracts  which  shall  not  exceed  in  length  two  and  one-half  times  their 
width,  such  leases  to  be  conditioned  upon  the  payment  by  the  lessee  of  such 
bonus  as  may  be  accepted  and  of  such  royalty  as  may  be  fixed  in  the  lease,  which 
shall  not  be  less  than  12l^  per  centum  in  amount  or  value  of  the  production, 
and  the  payment  in  advance  of  a  rental  of  not  less  than  $1  per  acre  per  annum 
thereafter  during  the  continuance  of  the  lease,  the  rental  paid  for  any  one 
year  to  be  credited  against  the  royalties  as  they  accrue  for  that  year.  Leases 
shall  be  for  a  period  of  twenty  years,  with  the  preferential  right  in  the  lessee  to 
renew  the  same  for  successive  periods  of  ten  years  upon  such  reasonable  terms 
and  conditions  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  unless 
otherwise  provided  by  law  at  the  time  of  the  expiration  of  such  periods.  When- 
ever the  aveiage  daily  production  of  any  oil  well  shall  not  exceed  ten  barrels 
per  day,  the  Secretary  of  the  Interior  is  authorized  to  reduce  the  royalty  on 
future  production  when  in  his  judgment  the  wells  can  not  be  successfully 
operated  upon  the  royalty  fixed  in  the  lease.  The  provisions  of  this  paragraph 
shall  apply  to  all  oil  and  gas  leases  made  under  this  Act.    [41  Stat.  L.  443.] 


Sec.  18  [Bights  in  oil  or  gas  bearing  land  under  preexisting  mining  law  — 
relinquishment  —  lease  to  claimants  —  suits  affecting  lands.]  That  upon 
relinquishment  to  the  United  States,  filed  in  the  General  Land  OflSce  within  six 
months  after  the  approval  of  this  Act,  of  all  right,  title,  and  interest  claimed 
and  possessed  prior  to  July  3,  1910,  and  continuously  since  by  the  claimant  or 
his  predecessor  in  interest  under  the  preexisting  placer  mining  law  to  any  oil 
or  gas  bearing  land  upon  which  there  has  been  drilled  one  or  more  oil  or  gas 
wells  to  discovery  embraced  in  the  Executive  order  of  withdrawal  issued 
September  27,  1909,  and  not  within  any  naval  petroleum  reserve,  and  upon  pay- 
ment as  royalty  to  the  United  States  of  an  amount  equal  to  the  value  at  the 
time  of  production  of  one-eighth  of  all  the  oil  or  gas  already  produced  except 
oil  or  gas  used  for  production  purposes  on  the  claim,  or  unavoidably  lost,  from 
such  land,  the  claimant,  or  his  successor,  if  in  possession  of  such  land,  undis- 
puted by  any  other  claimant  prior  to  July  1,  1919,  shall  be  entitled  to  a  lease 
thereon  from  the  United  States  for  a  period  of  twenty  years,  at  a  royalty  of  not 
leas  than  12^^  per  centum  of  all  the  oil  or  gas  produced  except  oil  or  gas  used 
for  production  purposes  on  the  claim,  or  unavoidably  lost:  Provided,  That  not 
more  than  one-half  of  the  area,  but- in  no  case  to  exceed  three  thousand  two 
hundred  acres,  within  the  geologic  oil  or  gas  structure  of  a  producing  oil  or  gas 
field  shall  be  leased  to  any  one  claimant  under  the  provision  of  this  section  when 
the  area  of  such  geologic  oil  structure  exceeds  six  hundred  and  forty  acres.  Any 
claimant  or  his  successor,  subject  to  this  limitation,  shall,  however,  have  the  right 
to  select  and  receive  the  lease  as  in  this  section  provided  for  that  portion  of  his 
claim  or  claims  equal  to.  but  not  in  excess  of,  said  one-half  of  the  area  of  such 
geologic  oil  structure,  but  not  more  than  three  thousand  two  hundred  acres. 

All  such  leases  shall  be  made  and  the  amount  of  royalty  to  be  paid  for  oil 
and  gas  produced,  except  oil  or  gas  used  for  production  purposes  on  the  claim, 
or  unavoidably  lost,  after  the  execution  of  such  lease  shall  be  fixed  by  the  Secre- 
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tarj  of  the  Interior  under  appropriate  rules  and  regulations:  Provided,  how- 
ever. That  as  to  all  like  claims  rituate  within  any  naval  petroleum  reserve  the 
producing  wells  thereon  only  shall  be  leased,  together  with  an  area  of  land 
sufficient  for  the  operation  thereof,  upon  the  terms  and  payment  of  royalties 
for  past  and  future  production  as  herein  provided  for  in  the  leasing  of  claims. 
No  wells  shall  be  drilled  in  the  land  subject  to  this  provision  within  six  hundred 
and  sixty  feet  of  any  such  leased  well  without  the  consent  of  the  lessee :  Pro- 
vided, however,  That  the  President  may,  in  his  discretion,  lease  the  remainder  or 
any  part  of  any  such  claim  upon  which  such  wells  have  been  drilled,  and  in  the 
event  of  such  leasing  said  claimant  or  his  successor  shall  have  a  preference  right 
to  such  lease :  And  provided  further.  That  he  may  permit  the  drilling  of  addi- 
tional wells  by  the  claimant  or  his  successor  within  the  limited  area  of  six  hun- 
dred and  sixty  feet  theretofore  provided  for  upon  such  terms  and  conditions  as 
he  may  prescribe. 

No  claimant  for  a  lease  who  has  been  guilty  of  any  fraud  or  who  had 
knowledge  or  reasonable  grounds  to  know  of  any  fraud,  or  who  has  not  acted 
honestly  and  in  good  faith,  shall  be  entitled  to  any  of  the  benefits  of  this  section. 

Upon  the  delivery  and  acceptance  of  the  lease,  as  in  this  section  provided,  all 
suits  brought  by  the  Qovemment  affecting  such  lands  may  be  settled  and  adjusted 
in  accordance  herewith  and  all  moneys  impounded  in  such  suits  or  under  the 
Act  entitled  '*An  Act  to  amend  an  Act  entitled  *An  Act  to  protect  the  locators 
in  good  faith  of  oil  and  gas  lands  who  shall  have  effected  an  actual  discovery 
of  oil  or  gas  on  the  public  lands  of  the  United  States,  or  their  successors  in 
interest,'  approved  March  2,  1911,"  approved  August  25,  1914  (Thirty-eighth 
Statutes  at  Large,  page  708),  shall  be  paid  over  to  the  parties  entitled  thereto. 
In  case  of  conflicting  claimants  for  leases  under  this  section,  the  Secretary  of 
the  Interior  is  authorized  to  grant  leases  to  one  or  more  of  them  as  shall  be 
deemed  just.  All  leases  hereunder  shall  inure  to  the  benefit  of  the  claimant  and 
all  persons  claiming  through  or  under  him  by  lease,  contract,  or  otherwise,  as 
their  interests  may  appear,  subject,  however,  to  the  same  limitation  as  to  area 
and  acreage  as  is  provided  for  claimant  in  this  section:  Provided,  That  no 
claimant  acquiring  any  interest  in  such  lands  since  September  1,  1919,  from  a 
claimant  on  or  since  said  date  claiming  or  holding  more  than  the  maximum 
allowed  claimant  under  this  section  shall  secure  a  lease  thereon  or  any  interest 
therein,  but  the  inhibition  of  this  proviso  shall  not  apply  to  an  exchange  of 
any  interest  in  such  lands  made  prior  to  the  1st  day  of  January,  1920,  which  did 
not  increase  or  reduce  the  area  or  acreage  held  or  claimed  in  excess  of  said 
maximum  by  either  partj'  to  the  exchange :  Provided  further,  That  no  lease  or 
leases  under  this  section  shall  b^  granted,  nor  shall  any  interest  therein,  inure 
to  any  person,  association,  or  corporation  for  a  greater  aggregate  area  or  acreage 
than  the  maximum  in  this  section  provided  for.     [41  Stat.  L.  443.] 

For  Act  of  Aug.  25,  1914,  mentioned  in  the  text,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  610. 

Sec.  18a.  [Gkus  or  petroleum  placer  claims  —  settlement.  J  That  whenever 
the  validity  of  any  gas  or  petroleum  placer  claim  under  preexisting  law  to  land 
embraced  in  the  Executive  order  of  withdrawal  issued  September  27,  1909,  has 
been  or  may  hereafter  be  drawn  in  question  on  behalf  of  the  United  States  in 
any  departmental  or  judicial  proceedings,  the  President  is  hereby  authorized  at 
any  time  within  twelve  months  after  the  approval  of  this  Act  to  direct  the 
compromise  and  settlement  of  any  such  controversy  upon  such  terms  and  con- 
ditions as  may  be  agreed  upon,  to  be  carried  out  by  an  exchange  or  division  of 
land  or  division  of  the  proceeds  of  operation.     [41  Siai.  L.  444.] 
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Sec.  19.  [Claimants  of  oil  or  gas  lands  subsequently  withdrawn  from  entiy 
—  prospecting  permits.]  That  any  person  who  on  October  1,  1919,  was  a 
bona  fide  occupant  or  claimant  of  oil  or  gas  lands  under  a  claim  initiated  while 
such  lands  were  not  withdrawn  from  oil  or  gas  location  and  entry,  and  who  had 
previously  performed  all  acts  under  then  existiug  laws  necessary  to  valid  loca- 
tions thereof  except  to  make  discovery,  and  upon  which  discovery  had  not  been 
made  prior  to  the  passage  of  this  Act,  and  who  has  performed  Avork  or  expended 
on  or  for  the  benefit  of  such  locations  an  amount  equal  in  the  aggregate  of 
$250  for  each  location  if  application  therefor  shall  be  made  within  six  months 
from  the  passage  of  this  Act  shall  be  entitled  to  prospecting  permits  thereon 
upon  the  same  terms  and  conditions,  and  limitations  as  to  acreage,  as  other 
permits  provided  for  in  this  Act,  or  where  any  such  person  has  heretofore  made 
such  discovery,  he  shall  be  entitled  to  a  lease  thereon  under  such  terms  as  the 
Secretary  of  the  Interior  may  prescribe  unless  otherwise  provided  for  in  section 
18  hereof :  Provided,  That  where  such  prospecting  permit  is  granted  upon  land 
within  any  known  geologic  structure  of  a  producing  oil  or  gas  field,  the  royalty 
to  be  fixed  in  any  lease  thereafter  granted  thereon  or  any  portion  thereof  shall 
be  not  less  than  12 1/^  per  centum  of  all  the  oil  or  gas  produced  except  oil  or  gas 
used  for  production  purposes  on  the  claim,  or  unavoidably  lost :  Provided,  how- 
ever, That  the  provisions  of  this  section  shall  not  apply  to  lands  reserved  for 
the  use  of  the  Navy :  Provided,  however.  That  no  claimant  for  a  permit  or  lease 
who  has  been  guilty  of  any  fraud  or  who  had  knowledge  or  reasonable  grounds 
to  know  of  any  fraud,  or  who  has  not  acted  honestly  and  in  good  faith,  shall 
be  entitled  to  any  of  the  benefits  of  this  section. 

All  permits  or  leases  hereunder  shall  inure  to  the  benefit  of  the  claimant  and 
all  persons  claiming  through  or  under  him  by  lease,  contract,  or  otherwise,  as 
their  interests  may  appear.     [41  Stat.  L,  445,] 

Sec.  20.  [Entry  on  agricultural  lands  containiiig  minerals.]  In  the  case  of 
lands  bona  fide  entered  as  agricultural,  and  not  withdrawn  or  classified  as 
mineral  at  the  time  of  entry,  but  not  including  lands  claimed  under  any  rail- 
road grant,  the  entryman  or  patentee,  or  assigns,  where  assignment  was  made 
prior  to  January  1,  1918,  if  the  entry  has  been  patented  with  the  mineral  right 
reserved,  shall  be  entitled  to  a  preference  right  to  a  permit  and  to  a  lease,  as 
herein  provided,  in  case  of  discovery;  and  within  an  area  not  greater  than  a 
township  such  entryman  and  patentees,  or  assigns  holding  restricted  patents 
may  combine  their  holdings,  not  to  exceed  two  thousand  five  hundred  and  sixty 
acres  for  the  purpose  of  making  joint  application.  Leases  executed  under  this 
section  and  embracing  only  lands  so  entered  shall  provide  for  the  payment  of  a 
royalty  of  not  less  than  12^  per  centum  as  to  such  areas  within  the  permit  as 
may  not  be  included  within  the  discovery  lease  to  which  the  permittee  is  entitled 
under  section  14  hereof.     [41  Stat.  L.  445.] 

OIL  SHALE. 

Sec.  21.  [Leasing  oil  shale  deposits.]  That  the  Secretary  of  the  Interior  is 
hereby  authorized  to  lease  to  any  person  or  corporation  qualified  under  this  Act 
any  deposits  of  oil  shale  belonging  to  the  United  States  and  the  surface  of  so 
much  of  the  public  lands  containing  such  deposits,  or  land  adjacent  thereto,  as 
may  be  required  for  the  extraction  and  reduction  of  the  leased  minerals,  under 
such  rules  and  regulations,  not  inconsistent  with  this  Act,  as  he  may  prescribe ; 
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that  no  lease  hereunder  shall  exceed  five  thousand  one  hundred  and  twenty  acres 
of  land,  to  be  described  by  the  legal  subdivisions  of  the  public-land  surveys,  or 
if  unsurveyed,  to  be  surveyed  by  the  United  States,  at  the  expense  of  the  appli- 
cant, in  accordance  with  regulations  to  be  prescribed  by  the  Secretary  of  the 
Interior.     Leases  may  be  for  indeterminate  periods,  upon  such  conditions  as 
may  be  imposed  by  the  Secretary  of  the  Interior,  including  covenants  relative  to 
methods  of  mining,  prevention  of  waste,  and  productive  development.    For  the 
privilege  of  mining,  extracting,  and  disposing  of  the  oil  or  other  minerals  covered 
by  a  lease  under  this  section  the  lessee  shall  pay  to  the  United  States  such 
royalties  as  shall  be  specified  in  the  lease  and  an  annual  rental;  payable  at  the 
beginning  of  each  year,  at  the  rate  of  50  cents  per  acre  per  annum,  for  the 
lands  included  in  the  lease,  the  rental  paid  for  any  one  year  to  be  credited  against 
the  royalties  accruing  for  that  year ;  such  royalties  to  be  subject  to  readjustment 
at  the  end  of  each  twenty-year  period  by  the   Secretary  of  the   Interior: 
Provided,  That  for  the  purpose  of  encouraging  the  production  of  petroleum 
products  from  shales  the  Secretary  may,  in  his  discretion,  waive  the  payment  of 
any  royalty  and  rental  during  the  first  five  years  of  any  lease :  Provided,  That 
any  person  having  a  valid  claim  to  such  minerals  under  existing  laws  on 
January  1,  1919,  shall,  upon  the  relinquishment  of  such  claim,  be  entitled  to  a 
lease  under  the  provisions  of  this  section  for  such  area  of  the  land  relinquished 
as  shall  not  exceed  the  maximum  area  authorized  by  this  section  to  be  leased  to 
an  individual  or  corporation :  Provided,  however.  That  no  claimant  for  a  lease 
who  has  been  guilty  of  any  fraud  or  who  had  knowledge  or  reasonable  grounds 
to  know  of  any  fraud,  or  who  has  not  acted  honestly  and  in  good  faith,  shall 
be  entitled  to  any  of  the  benefits  of  this  section:  Provided  further,  That  not 
more  than  one  lease  shall  be  granted  under  this  section  to  any  one  person,  asso- 
ciation, or  corporation.    [41  Stat.  L,  445.} 

ALASKA  OIL  PROVISO. 

Sec.  22.  [Oil  or  gas  bearing  lands  in  Alaska  —  occupants  and  claimants  -— 
permits  and  leases.]  That  ary  bona  fide  occupant  or  claimant  of  oil  or  gas 
bearing  lands  in  the  Territory  of  Alaska,  who,  or  whose  predecessors  in  interest, 
prior  to  withdrawal  had  complied  otherwise  with  the  requirements  of  the 
mining  laws,  but  had  made  no  discovery  of  oil  or  gas  in  wells  and  who  prior 
to  withdrawal  had  made  substantial  improvements  for  the  discovery  of  oil  or 
cas  on  or  for  each  location  or  had  prior  to  the  passage  of  this  Act  expended  not 
less  than  $250  in  improvements  on  or  for  each  location  shall  be  entitled,  upon 
relinquishment  or  surrender  to  the  United  States  within  one  year  from  tho 
date  of  this  Act,  or  within  six  months  after  final  denial  or  withdrawal  of  appli- 
<%tion  for  patent,  to  a  prospecting  permit  or  permits,  lease  or  leases,  under  this 
Act  covering  such  lands,  not  exceeding  five  permits  or  leases  in  number  and  not 
exceeding  an  aggregate  of  one  thousand  two  hundred  and  eightjt  acres  in  each : 
Provided,  That  leases  in  Alaska  under  this  Act  whether  as  a  result  of  prospect- 
ing permits  or  otherwise  shall  be  upon  such  rental  and  royalties  as  shall  be  fixed 
by  the  Secretary  of  the  Interior  and  specified  in  the  lease,  and  be  subject  to 
readjustment  at  the  end  of  each  twenty-year  period  of  the  lease:  Provided 
fvriker.  That  for  the  purpose  of  encouraging  the  production  of  petroleum 
products  in  Alaska  the  Secretary  may,  in  his  discretion,  waive  the  payment  of 
any  rental  or  royalty  not  exceeding  the  first  five  years  of  any  lease. 
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No  claimant  for  a  lease  who  has  been  guilty  of  any  fraud  or  who  had 
knowledge  or  reasonable  grounds  to  know  of  any  fraud,  or  who  has  not  acted 
honestly  and  in  good  faith,  shall  be  entitled  to  any  of  the  benefits  of  this  section. 
[41  Stat.  L.  446.] 

SODIUM. 

Sec.  23.  [Prospecting  permits  for  sodium.]  That  the  Secretary  of  the 
Interior  is  hereby  authorized  and  directed,  under  such  rules  and  regulations  as 
he  may  prescribe,  to  grant  to  any  qualified  applicant  a  prospecting  permit  which 
shall  give  the  exclusive  right  to  prospect  for  chlorides,  sulphates,  carbonates, 
borates,  silicates,  or  nitrates  of  sodium  dissolved  in  and  soluble  in  water,  and 
accumulated  by  concentration,  in  lands  belonging  to  the  United  States  for  a 
period  of  not  exceeding  two  years :  Provided,  That  the  area  to  be  included  in 
such  a  permit  shall  be  not  exceeding  two  thousand  five  hundred  and  sixty  acres 
of  land  in  reasonably  compact  form:  Provided  further.  That  the  provisions 
of  this  section  shall  not  apply  to  lands  in  San  Bernardino  County,  California. 
[41  Stat.  L.  447.] 

Sec.  24.  [Leases  of  lands  containing  sodium  deposits.]  That  upon  showing 
to  the  satisfaction  of  the  Secretary  of  the  Interior  that  valuable  deposits  of 
one  of  the  substances  enumerated  in  section  23  hereof  has  been  discovered  by 
the  i)ermitteo  within  the  area  covered  by  his  permit  and  that  such  land  is 
chiefly  valuable  therefor  the  permittee  shall  be  entitled  to  a  lease  for  one-half 
of  the  land  embraced  in  the  prospecting  permit,  at  a  royalty  of  not  less  than 
one-eighth  of  the  amount  or  value  of  the  production,  to  be  taken  and  described 
by  legal  subdivisions  of  the  public-land  surveys,  or  if  the  land  be  not  surveyed 
by  survey  executed  at  the  cost  of  the  permittee  in  accordance  with  the  rules 
and  regulations  to  be  prescribed  by  the  Secretary  of  the  Interior.  The  permittee 
shall  also  have  the  preference  right  to  lease  the  remainder  of  the  lands  embraced 
within  the  limits  of  his  permit  at  a  royalty  of  not  less  than  one-eighth  of  the 
amount  or  value  of  the  pioduction  to  be  fixed  by  the  Secretary  of  the  Interior. 
Lands  known  to  contain  such  valuable  deposits  as  are  enumerated  in  section  23 
hereof  and  not  covered  by  permits  or  leases,  except  such  lands  as  are  situated 
in  said  county  of  San  Bernardino,  shall  be  held  subject  to  lease,  and  may  be 
leased  by  the  Secretary  of  the  Interior  through  advertisement,  competitive 
bidding,  or  such  other  methods  as  he  may  by  general  regulations  adopt,  and 
in  such  areas  as  he  shall  fix,  not  exceeding  two  thousand  five  hundred  and 
sixty  acres ;  all  leases  to  be  conditioned  upon  the  payment  by  the  lessee  of  such 
royalty  of  not  less  than  one-eighth  of  the  amount  or  value  of  the  production 
as  may  be  fixed  in  the  lease,  and  the  payment  in  advance  of  a  rental  of  50  cents 
per  acre  for  the  first  calendar  year  or  fraction  thereof  and  $1  per  acre  per  annum 
thereafter  during  the  continuance  of  the  lease,  the  rental  paid  for  any  one 
year  to  be  credited  on  the  royalty  for  that  year.  Leases  may  be  for  determi- 
nate periods,  subject  to  readjustment  at  the  end  of  each  twenty-year  period, 
upon  such  conditions  not  inconsistent  herewith  as  may  be  incorporated  in  each 
lease  or  prescribed  in  general  regulation  theretofore  issued  by  the  Secretary 
of  the  Interior,  including  covenants  relative  to  mining  methods,  waste,  period  of 
preliminary,  development  and  minimum  production,  and  a  lessee  under  this 
section  may  be  lessee  of  the  remaining  lands  in  his  permit.     [41  Stat.  L.  447.]  j 
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Sec.  25.  [NoximixLeral  lands  for  camp  sites,  refinini^  works,  etc.]  That  in 
addition  to  areas  of  such  mineral  land  which  may  be  included  in  any  such 
prospecting  permits  or  leases,  the  Secretary  of  the  Interior,  in  his  discretion, 
may  grant  to  a  permittee  or  lessee  of  lands  containing  sodium  deposits,  and 
subject  to  the  payment  of  an  annual  rental  of  not  less  than  25  cents  per  acre, 
the  exclusive  right  to  use,  during  the  life  of  the  permit  or  lease,  a  tract  of 
unoccupied  nonmineral  public  land,  not  exceeding  forty  acres  in  area,  for  camp 
sites,  refining  works,  and  other  purposes  connected  with  and  necessary  to  the 
proper  development  and  use  of  the  deposits  covered  by  the  permit  or  lease. 
[41  Stat.  L.  447,] 

OENKELAJj   PROVISIONS    APPLICABLE    TO    CJOAL,    PHOSPHATE,    SODIUM,    OIL,    OIL   SHALE, 

AND  OAS  LEASES. 

Sec.  26.  [Oancellation  of  prospecting  permits.]  That  the  Secretary  of  the 
Interior  shall  reserve,  and  may  exercise  the  authority  to  cancel  any  prospecting 
permit  upon  failure  by  the  permittee  to  exercise  due  diligence  in  the  prosecu- 
tion of  the  prospecting  work  in  accordance  with  the  terms  and  conditions  stated 
in  the  permit,  and  shall  insert  in  every  such  permit  issued  under  the  provisions 
of  this  Act  appropriate  provisions  for  its  cancellation  by  him.    [41  Stat.  L.  448,] 

Sec.  27.  [Number  of  leases  obtainable  by  one  person,  etc.]  That  no  person, 
association,  or  corporation,  except  as  herein  provided,  shall  take  or  hold  more 
than  one  coal,  phosphate,  or  sodium  lease  during  the  life  of  such  lease  in  any 
one  State ;  no  person,  association,  or  corporation  shall  take  or  hold,  at  one  time, 
more  than  three  oil  or  gas  leases  granted  hereunder  in  any  one  State,  and 
not  more  than  one  lease  within  the  geologic  structure  of  the  same  producing 
oil  or  gas  field ;  no  corporation  shall  hold  any  interest  as  a  stockholder  of  another 
corporation  in  more  than  such  number  of  leases;  and  no  person  or  corporation 
diall  take  or  hold  any  interest  or  interests  as  a  member 'of  an  association  or 
associations  or  as  a  stockholder  of  a  corporation  or  corporations  holding  a  lease 
under  the  provisions  hereof,  which,  together  with  the  area  embraced  in  any 
direct  holding  of  a  lease  under  this  Act,  or  which,  together  with  any  other 
interest  or  interests  as  a  member  of  an  association  or  associations  or  as  a  stock- 
bolder  of  a  corporation  or  corporations  holding  a  lease  under  the  provisions 
hereof,  for  any  kind  of  mineral  leased  hereunder,  exceeds  in  the  aggregate  an 
amount  equivalent  to  the  maximum  number  of  acres  of  the  respective  kinds 
of  minerals  allowed  to  any  one  lessee  under  this  Act.  Any  interests  held  in 
violation  of  this  Act  shall  be  forfeited  to  the  United  States  by  appropriate  pro- 
ceedings instituted  by  the  Attorney  General  for  that  purpose  in  the  United 
States  district  couH  for  the  district  in  which  the  property,  or  some  part  thereof, 
is  located,  except  that  any  ownership  or  interest  forbidden  in  this  Act  which 
may  be  acquired  by  descent,  will,  judgment,  or  decree  may  be  held  for  two 
years  and  not  longer  after  its  acquisition :  Provided,  That  nothing  herein  con- 
tained shall  be  construed  to  limit  sections  18,  18a,  19,  and  22  or  to  prevent 
any  number  of  lessees  under  the  provisions  of  this  Act  from  combining  their 
several  interests  so  far  as  may  be  necessary  for  the  purposes  of  constructing 
and  carrying  on  the  business  of  a  refinery,  or  of  establishing  and  constructing 
as  a  common  carrier  a  pipe  line  or  lines  of  railroads  to  be  operated  and  used 
Hy  them  jointly  in  the  transportation  of  oil  from  their  several  wells,  or  from 
the  wells  of  other  lessees  under  this  Act,  or  the  transportation  of  coal :    Provided 
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further,  That  any  combination  for  such  purpose  or  purposes  shall  be  subject 
to  the  approval  of  the  Secretary  of  the  Interior  on  application  to  him  for  per- 
mission to  form  the  same :  And  provided  further,  That  if  any  of  the  lands  or 
deposits  leased  under  the  provisions  of  this  Act  shall  be  subleased,  trusteed, 
possessed,  or  controlled  by  any  device  permanently,  temporarily,  directly,  indi- 
rectly, tacitly,  or  in  any  manner  whatsoever,  so  that  they  form  part  of,  or  are 
in  anywise  controlled  by  any  combination  in  the  form  of  an  unlawful  trust, 
with  consent  of  lessee,  or  form  the  subject  of  any  contract  or  conspiracy  in 
restraint  of  trade  in  the  mining  or  selling  of  coal,  phosphate,  oil,  oil  shale,  gas, 
or  sodium  entered  into  by  the  lessee,  or  any  agreement  or  understanding,  written, 
verbal,  or  otherwise  to  which  such  lessee  shall  be  a  party,  of  which  his  or  its 
output  is  to  be  or  become  the  subject,  to  control  the  price  or  prices  thereof  or 
of  any  holding  of  such  lands  by  any  individual,  partnership,  association,  corpo- 
ration, or  control,  in  excess  of  the  amounts  of  lands  provided  in  this  Act,  the 
lease  thereof  shall  be  forfeited  by  appropriate  court  proceedings.  [41  Stat. 
L.  448.] 

Sec.  28.  [Bights  of  way  —  public  lands  and  forest  reserves  —  pipe  lines  for 
oil  and  natural  gas.]  That  rights  of  way  through  the  public  lands,  including 
the  forest  reserves,  of  the  United  States  are  hereby  granted  for  pipe-line  pur- 
poses for  the  transportation  of  oil  or  natural  gas  to  any  applicant  possessing 
the  qualifications  provided  in  section  1  of  this  Act,  to  the  extent  of  the  ground 
occupied  by  the  said  pipe  line  and  twenty-five  feet  on  each  side  of  the  same 
under  such  regulations  as  to  survey,  location,  application,  and  use  as  may  be 
prescribed  by  the  Secretary  of  the  Interior  and  upon  the  express  condition  that 
such  pipe  lines  shall  be  constructed,  operated,  and  maintained  as  common  car- 
riers :  Provided,  That  the  Government  shall  in  express  terms  reserve  and  shall 
provide  in  every  lease  of  oil  lands  hereunder  that  the  lessee,  assignee,  or  bene- 
ficiary, if  owner,  or  .operator  or  owner  of  a  controlling  interest  in  any  pipe  line 
or  of  any  company  operating  the  same  which  may  be  operated  accessible  to  the 
oil  derived  from  lands  under  such  lease,  shall  at  reasonable  rates  and  without 
discrimination  accept  and  convey  the  oil  of  the  Government  or  of  any  citizen 
or  company  not  the  owner  of  any  pipe  line,  operating  a  lease  or  purchasing 
gas  or  oil  under  the  provisions  of  this  Act:  Provided  further,  That  no  right 
of  way  shall  hereafter  be  granted  over  said  lands  for  the  transportation  of  oil 
or  natural  gas  except  under  and  subject  to  the  provisions,  limitations,  and  con- 
ditions of  this  section.  Failure  to  comply  with  the  provisions  of  this  section 
or  the  regulntions  prescribed  by  the  Secretary  of  the  Interior  shall  be  ground 
for  forfeiture  of  the  grant  by  the  United  States  district  court  for  the  district 
in  which  the  property,  or  some  part  thereof,  is  located  in  an  appropriate  pro- 
ceeding.    [41  Stat,  L,  449.] 

Sec.  29.  [Easements  and  rights  of  way  reservationB — surface  of  leased 
lands.]  That  any  permit;  lease,  occupation,  or  use  permitted  under  this  Act 
shall  reserve  to  the  Secretary  of  the  Interior  the  right  to  i)ermit  upon  such 
terms  as  he  may  determine  to  be  just,  for  joint  or  several  use,  such  easements 
or  rights  of  way,  including  easements  in  tunnels  upon,  through,  or  in  the  lands 
leased,  occupied,  or  used  as  may  be  necessary  or  appropriate  to  the  working  of 
the  same,  or  of  other  lands  containing  the  deposits  described  in  this  Act,  and 
the  treatment  and  shipment  of  the  products  thereof  by  or  under  authority 
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of  the  (Jovemment,  its  lessees,  or  permittees,  and  for  other  public  purposes: 
Provided.  That  said  Secretary,  in  his  discretion,  in  making  any  lease  under  this 
Act,  may  reserve  to  the  United  States  the  right  to  lease,  sell,  or  otherwise 
dispose  of  the  surface  of  the  lands  embraced  within  such  lease  under  existing 
law  or  laws  hereafter  enacted,  in  so  far  as  said  surface  is  not  necessary 
for  use  of  the  lessee  in  extracting  and  removing  the  deposits  therein :  Provided 
further,  That  if  such  reservation  is  made  it  shall  be  so  determined  before  the 
offering  of  such  lease :  And  provided  further,  That  the  said  Secretary,  during 
the  life  of  the  lease,  is  authorized  to  issue  such  permits  for  easements  herein 
provided  to  be  reserved.     [41  Stat.  L.  449.] 

Sbc.  30.  [Provisions  in  leases — assigning  and  subleasing  —  relinquishment 
of  rights  —  care  in  operation  of  property  —  labor  —  wages  —  weighing  coal  — 
safeguarding  public  welfare.]  That  no  lease  issued  under  the  authority  of 
this  Act  shall  be  assigned  or  sublet,  except  with  the  consent  of  the  Secretary  of 
the  Interior.  The  lessee  may,  in  the  discretion  of  the  Secretary  of  the  Interior, 
be  permitted  at  any  time  to  make  written  relinquishment  of  all  rights  under 
such  a  lease,  and  upon  acceptance  thereof  be  thereby  relieved  of  all  future 
obligations  under  said  lease,  and  may  with  like  consent  surrender  any  legal 
subdivision  of  the  area  included  within  the  lease.  Each  lease  shall  contain 
provisions  for  the  purpose  of  insuring  the  exercise  of  reasonable  diligence,  skiU, 
and  care  in  the  operation  of  said  property ;  a  provision  that  such  rules  for  the 
safety  and  welfare  of  the  miners  and  for  the  prevention  of  undue  waste  as 
may  be  prescribed  by  said  Secretary  shall  be  observed,  including  a  restriction 
of  the  workday  to  not  exceeding  eight  hours  in  any  one  day  for  underground 
workers  except  in  cases  of  emergency;  provisions  prohibiting  the  employment 
of  any  boy  under  the  age  of  sixteen  or  the  employment  of  any  girl  or  woman, 
without  regard  to  age,  in  any  mine  below  the  surface ;  provisions  securing  the 
workmen  complete  freedom  of  purchase;  provision  requiring  the  payment  of 
wages  at  least  twice  a  month  in  lawful  money  of  the  United  States,  and  pro- 
viding proi)er  rules  and  regulations  to  insure  the  fair  and  just  weighing  or 
measurement  of  the  coal  mined  by  each  miner,  and  such  other  provisions  as  he 
may  deem  necessary  to  insure  the  sale  of  the  production  of  such  leased  lands  to 
the  United  States  and  to  the  public  at  reasonable  prices,  for  the  protection  of 
the  interests  of  the  United  States,  for  the  prevention  of  monopoly,  and  for  the 
safeguarding  of  the  public  welfare:  Provided,  That  none  of  such  provisions 
shall  be  in  conflict  with  the  laws  of  the  State  in  which  the  leased  property  is 
situated.     [41  Stat.  L.  449.] 

Sec.  31.  [Provisions  for  forfeiture  and  cancellation — settlement  of  disputes 
—  breaches  of  specified  conditionB.]  That  any  lease  issued  under  the  provisions 
of  this  Act  may  be  forfeited  and  canceled  by  an  appropriate  proceeding  in  the 
United  States  district  court  for  the  district  in  which  the  property,  or  some  part 
thereof,  is  located  whenever  the  lessee  fails  to  comply  with  any  of  the  provisions 
of  this  Act,  of  the  lease,  or  of  the  general  regulations  promulgated  under  this 
Act  and  in  force  at  the  date  of  the  lease ;  and  the  lease  may  provide  for  resort 
to  appropriate  methods  for  the  settlement  of  disputes  or  for  remedies  for  breach 
of  specified  conditions  thereof.     [41  Stat.  L.  450.] 

Sec.  32.  [Bules  and  regulations  by  Secretary  of  Interior  —  protection  of 
rights  of  states.]  That  the  Secretary  of  the  Interior  is  authorized  to  prescribe 
necessary  and  proper  rules  and  regulations  and  to  do  any  and  all  things  neces- 
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sary  to  carry  out  and  accomplish  the  purposes  of  this  Act,  also  to  fix  and 
determine  the  boundary  lines  of  any  structure,  or  oil  or  gas  field,  for  the  pur- 
poses of  this  Act:  Provided,  That  nothing  in  this  Act  shall  be  construed  or 
held  to  affect  the  rights  of  the  States  or  other  local  authority  to  exercise  any 
rights  which  they  may  have,  including  the  right  to  levy  and  collect  taxes  upon 
improvements,  output  of  mines,  or  other  rights,  property,  or  assets  of  any 
lessee  of  the  United  States.     [41  Stat.  L.  450,] 

Sec.  33.  [StatementSi  representatioDB,  and  reports  —  form  —  oath.]  That 
all  statements,  representations,  or  reports  required  by  the  Secretary  of  the 
Interior  under  this  Act  shall  be  upon  oath,  unless  otherwise  specified  by  him, 
and  in  such  form  and  upon  such  blanks  as  the  Secretary  of  the  Interior  may 
require.     [41  Stat,  L.  450.] 

Sec.  34.  [Deposits  of  minerals  reserved  by  United  States  in  lands  disposed 
of  —  application  of  Act.]  That  the  provisions  of  this  Act  shall  also  apply  to 
all  deposits  of  coal,  phosphate,  sodium,  oil,  oil  shale,  or  gas  in  the  lands  of  the 
United  States,  which  lands  may  have  been  or  may  be  disposed  of  under  laws 
reserving  to  the  United  States  such  deposits,  with  the  right  to  prospect  for, 
mine,  and  remove  the  same,  subject  to  such  conditions  as  are  or  may  hereafter 
be  provided  by  such  laws  reserving  such  deposits.     [41  Stat,  L.  450.] 

Sec.  35.  [Moneys  accruing  to  United  States  under  Act  —  disposition.]  That 
10  per  centum  of  all  money  received  from  sales,  bonuses,  royalties,  and  rentals 
under  the  provisions  of  this  Act,  excepting  those  from  Alaska,  shall  be  paid  into 
the  Treasury  of  the  United  States  and  credited  to  miscellaneous  receipts;  for 
past  production  70  per  centum,  and  for  future  production  52i/^  per  centum 
of  the  amounts  derived  from  such  bonuses,  royalties,  and  rentals  shall  be  paid 
into,  reserved,  and  appropriated  as  a  part  of  the  reclamation  fund  created  by 
the  Act  of  Congress,  known  as  the  Reclamation  Act,  approved  June  17,  1902, 
and  for  past  production  20  per  centum,  and  for  future  production  37 1^  per 
centum  of  the  amounts  derived  from  such  bonuses,  royalties,  and  rentals  shall 
be  paid  by  the  Secretary  of  the  Treasury  after  the  expiration  of  each  fiscal  year 
to  the  State  within  the  boundaries  of  which  the  leased  lands  or  deposits  are 
or  were  located,  said  moneys  to  be  used  by  such  State  or  subdivisions  thereof 
for  the  construction  and  maintenance  of  public  roads  or  for  the  support  of 
public  schools  or  other  public  educational  institutions,  as  the  legislature  of  the 
State  may  direct :  Provided,  That  all  moneys  which  may  accrue  to  the  United 
States  under  the  provisions  of  this  Act  from  lands  within  the  naval  petroleum 
reserves  shall  be  deposited  in  the  Treasury  as  ''  Miscellaneous  receipts,"  [41 
Siat.  L.  450.] 

For  Act  of  June  17,  1902,  mentioned  in  the  text,  see  0  Fed.  Stat.  Ann.  (2d  ed.)   1368. 

Sec.  36.  [Boyalties  accruing  under  oil  or  gas  leases  —  payment  in  kmd.] 
That  all  royalty  accruing  to  the  United  States  under  any  oil  or  gas  lease  or 
permit  under  this  Act  on  demand  of  the  Secretary  of  the  Interior  shall  be  i>aid 
in  oil  or  gas. 

Upon  granting  any  oil  or  gas  lease  under  this  Act,  and  from  time  to  time 
thereafter  during  said  lease,  the  Secretary  of  the  Interior  shall,  except  when- 
ever in  his  judgment  it  is  desirable  to  retain  the  same  for  the  use  of  the  United 
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States,  offer  for  sale  for  such  period  as  he  may  determine,  upon  notice  and 
advertisement  on  sealed  bids  or  at  public  auction,  all  royalty  oil  and  gas  accru- 
ing or  reserved  to  the  United  States  under  such  lease.  Such  advertisement  and 
sale  shall  reserve  to  the  Secretary  of  the  Interior  the  right  to  reject  all  bids 
whenever  within  his  judgment  the  interest  of  the  United  States  demands;  and 
in  cases  where  no  satisfactory  bid  is  received  or  where  the  accepted  bidder 
fails  to  complete  the  purchase,  or  where  the  Secretary  ot  the  Interior  shall 
determine  that  it  is  unwise  in  the  public  interest  to  accept  the  offer  of  the 
highest  bidder,  the  Secretary  of  the  Interior,  within  his  discretion,  may  readver- 
tise  such  royalty  for  sale,  or  sell  at  private  sale  at  not  less  than  the  market 
price  for  such  period,  or  accept  the  value  thereof  from  the  lessee :  Provided, 
however,  That  pending  the  making  of  a  permanent  contract  for  the  sale  of  any 
royalty,  oil  or  gas  as  herein  provided,  the  Secretary  of  the  Interior  may  sell 
the  current  product  at  private  sale,  at  not  less  than  the  market  price:  And 
provided  further.  That  any  royalty,  oil,  or  gas  may  be  sold  at  not  less  than  the 
market  price  at  private  sale  to  any  department  or  agency  of  the  United  States. 
[41  Stat.  L.  451.] 

Sec.  37.  [Disposition  of  deposits  of  minerals  in  certain  specified  lands.] 

That  the  deposits  of  coal,  phosphate,  sodium,  oil,  oil  shale,  and  gas,  herein 
referred  to,  in  lands  valuable  for  such  minerals,  including  lands  and  deposits 
described  in  the  joint  resolution  entitled  '*  Joint  resolution  authorizing  the 
Secretary  of  the  Interior  to  permit  the  continuation  of  coal  mining  operations 
on  certain  lands  in  Wyoming,'*  approved  August  1,  1912  (Thirty-seventh  Stat- 
utes at  Large,  page  1346),  shall  be  subject  to  disposition  only  in  the  form  and 
manner  provided  in  this  Act,  except  as  to  valid  claims  existent  at  date  of 
passage  of  this  Act  and  thereafter  maintained  in  compliance  with  the  laws 
mider  which  initiated,  which  claims  may  be  perfected  under  such  laws,  including 
discovery.      [41  Stat.  L.   451.] 

Sec.  38.  [Fees  and  commissions  —  registers  and  receivers.]  That,  until 
otherwise  provided,  the  Secretary  of  the  Interior  shall  be  authorized  to  pre- 
scribe fees  and  commissions  to  be  paid  registers  and  receivers  of  United  States 
land  offices  on  account  of  business  transacted  under  the  provisions  of  this  Act. 
[41  Stat.  L.  451.] 


An  Act  To  provide  for  the  disposition  of  public  lands  withdrawn  and  improved 
under  the  provisions  of  the  reclamation  laws,  and  which  are  no  longer 
needed  in  connection  with  said  laws. 

[Act  of  May  20,  1920,  ch.  192,  41  Stat.  L.  605.] 

[Sec.  1.]  [Lands  withdrawn  and  improved  under  reclamation  laws — sale 
when  no  longer  needed.]  That  whenever  in  the  opinion  of  the  Secretary  of  the 
Interior  any  public  lands  which  have  been  withdrawn  for  or  in  connection  with 
eonstmction  or  operation  of  reclamation  projects  under  the  provisions  of  the 
Act  of  June  17, 1902,  known  as  the  Reclamation  Act  and  Acts  amendatory  thereof 
and  supplemental  thereto,  which  are  not  otherwise  reserved  and  which  have 
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been  improved  by  and  at  the  expense  of  the  reclamation  fund  for  administra- 
tion or  other  like  purposes,  are  no  longer  needed  for  the  purposes  for  which 
they  were  withdrawn  and  improved,  the  Secretary  of  the  Interior  may  cause 
said  lands,  together  with  the  improvements  thereon,  to  be  appraised  by  three 
disinterested  persons  to  be  appointed  by  him  and  thereafter  rell  the  same,  for 
not  less  than  the  appraised  value,  at  public  auction  to  the  highest  bidder,  after 
giving  public  notice  of  the  time  and  place  of  sale  by  posting  upon  the  land  and 
by  publication  for  not  less  than  thirty  days  in  a  newspaper  of  general  circula- 
tion in  the  vicinity  of  the  land,  not  less  than  one-fifth  the  purchase  price  shall 
be  paid  at  the  time  of  sale,  and  the  remainder  in  not  more  than  four  annual 
payments  with  interest  at  6  per  centum  per  annum,  payable  annually,  on 
deferred  payments.     [41  Stat.  L.  605.] 

For  Act  of  June  17,  1902,  mentioned  in  the  text,  see  9  Fed,  Stat.  Ann.   (2d  ed.)    1363. 

Sec.  2.  [Terms  of  sale.]  That  upon  payment  of  the  purchase  price  the  Secre- 
tary of  the  Interior  is  authorized,  by  appropriate  patent,  to  convey  all  the  right, 
title,  and  interest  of  the  United  States  in  and  to  said  lands  to  the  purchaser  at 
said  sale,  subject,  however,  to  such  reservations,  limitations,  or  conditions  as  said 
Secretary  may  deem  proper:  Provided,  That  not  over  one  hundred  and  sixty 
acres  shall  be  sold  to  any  one  person,  and  if  said  lands  are  irrigable  under  the 
project  in  which  located  they  shall  be  sold  subject  to  compliance  by  the  pur- 
chaser with  all  terms,  conditions,  and  limitations  of  the  Reclamation  Act  applic- 
able to.  lands  of  that  character :  Provided,  That  the  accepted  bidder  must,  prior 
to  issuance  of  patent,  furnish  satisfactory  evidence  that  he  or  she  is  a  citizen  of 
the  United  States.     [41  Stat.  L.  606.] 

Sec.  3.  [Moneys  received  from  sale  —  disposition.]  That  the  moneys  derived 
from  the  sale  of  such  lands  shall  be  covered  into  the  reclamation  fund  and 
be  placed  to  the  credit  of  the  project  for  which  such  lands  had  been  withdrawn. 
[41  Stat,  L.  606.] 


An  Act  Authorizing  certain  railroad  companies,  or  their  successors  in  interest, 
to  convey  for  public-road  purposes  certain  parts  of  their  rights  of  way. 

[Act  of  May  25,  1920,  ch.  197,  41  Stat.  L.  621.] 

[Railroad  —  rights  of  way  over  public  lands  —  conveyance  for  public-road 
purposes.]  That  all  railroad  companies  to  which  grants  for  rights  of  way 
through  the  public  lands  have  been  made  by  Congress,  or  their  successors  in 
interest  or  assigns,  are  hereby  authorized  to  convey  to  any  State,  county,  or 
municipality  any  portion  of  such  right  of  way  to  be  used  as  a  public  highway 
or  street:  Provided,  That  no  such  conveyance  shall  have  the  effect  to  diminish 
the  right  of  way  of  such  railroad  company  to  a  less  width  than  fifty  feet  on  each 
side  of  the  center  of  the  main  track  of  the  railroad  as  now  established  and 
maintained.     [41  Stat,  L.  621.] 
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As  Act  To  restore  to  the  public  domain  certain  lands  heretofore  reserved  for  a 
bird  reservation  in  Ciskiyon  and  Modoc  Counties,  California,  and  Klamath 
County,  Oregon,  and  for  other  purposes. 

[Act  of  May  27, 1920,  ch.  209,  41  Stat.  L.  627.] 

[Sec.  L]  [Klamath  project,  California-Oregon  —  determination  of  lands 
to  be  opened  for  agricultural  development  —  homestead  entries  —  rights 
reserved  to  United  States  —  patents.]  That  the  Secretary  of  the  Interior  be, 
and  he  hereby  is,  authorized  and  directed  to  determine  and  make  public 
announcement  of  what  lands  in  and  around  Little  or  Lower  Klamath  Lake,  in 
Siskiyou  County,  California,  and  in  Klamath  County,  Oregon,  ceded  to  the 
United  States  by  the  State  of  California  by  the  Act  entitled  *  *  An  Act  authoriz- 
ing  the  United  States  Government  to  lower  the  water  levels  of  any  or  all  of  the 
following  lakes:  Lower  or  Little  Klamath  Lake,  Tule  or  Rhett  Lake,  Goose 
Lake,  and  Clear  Lake,  situated  in  Siskiyou  and  Modoc  Counties,  and  to  use  any 
part  or  all  of  the  beds  of  said  lakes  for  the  storage  of  water  in  connection  with 
the  irrigation  and  reclamation  operations  conducted  by  the  Reclamation  Service 
of  the  United  States ;  also  ceding  to  the  United  States  all  right,  title,  interest, 
or  claim  of  the  State  of  California  to  any  lands  uncovered  by  the  lowering  of 
the  water  levels  of  any  or  all  of  said  lakes  not  already  disposed  of  by  the 
State/'  and  ceded  to  the  United  States  by  the  State  of  Oregon  by  an  Act 
entitled  **An  Act  to  authorize  the  utilization  of  Upper  Klamath  Lake,  Lower  or 
Little  Klamath  Lake,  and  Tule  or  Rhett  Lake,  situate  in  Klamath  County, 
Oregon,  and  Goose  Lake,  situate  in  Lake  County,  Oregon,  in  connection  with  the 
irrigation  and  reclamation  operations  of  the  Reclamation  Service  of  the  United 
States,  and  to  cede  to  the  United  States  all  the  right,  title,  interest,  and  claim 
of  the  State  of  Oregon  to  any  and  all  lands  recovered  by  the  lowering  of  the 
water  levels  or  by  the  drainage  of  any  or  all  of  said  lakes,"  will  eventually 
be  uncovered  and  opened  to  agricultural  development  by  the  loAvering  of  the 
water  level  of  said  lake.  Title  to  all  said  lands  can  be  acquired  by  home- 
stead entry  under  the  general  homestead  laws  and  the  provisions  of  this 
Act  and  not  otherwise:  Provided,  That  all  said  lands  shall  forever  be  and 
remain  subject  to  the  right  of  the  United  States  (a)  to  overflow  the  same  or  any 
part  thereof  for  the  purposes  of  irrigation  by  such  systems  of  reservoirs  and 
drainage  and  diking  as  now  actually  exist  or  may  be  hereafter  constructed  in 
Siskiyou  County,  California,  and  Klamath  County,  Oregon,  and  (b)  to  drain  the 
water  therefrom.  All  patents  issued  for  the  said  lands  shall  expressly  reserve 
to  the  United  States  such  right  of  overflow  and  drainage,  and  the  title  and 
ownership  of  all  minerals  and  mineral  interests  in  such  lands,  including  oil,  are 
expressly  reserved  to  the  United  States.    [41  Stat.  L.  627.] 

Sec.  2.  [Assessment  of  land  for  expenditures.]  That  the  Secretary  of  the 
Interior  shall  also  determine  and  make  public  announcement  of  the  proportion- 
ate part  of  the  sum  of  $283,225,  heretofore  expended  from  the  reclamation  fund 
in  connection  with  the  Klamath  project,  Oregon-Califomia,  that  in  the  opinion 
of  the  Secretary  of  the  Interior  each  acre  of  the  said  land  should  be  assessed, 
and  the  proportionate  part  that  each  acre  of  privately  owned  land,  similarly 
situated  to  the  said  lands  hereby  affected,  should  be  assessed,  to  return  to  said 
reclamation  fund  in  aU  the  said  sum  of  $283,225.     [41  Stat.  L.  628.] 
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Sec.  3.   [Survey  —  opening  for  entry -r- payment  of  assessments.]     That 

the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed  to 
cause  said  lands  to  be  surveyed  and  opened  to  entry  under  the  general  homestead 
laws  and  the  provisions  of  this  Act :  Provided,  That  none  of  said  lands  shall  be 
opened  to  entry  until  the  Secretary  of  the  Interior  shall  have  first  made  arrange- 
ment with  the  owners  of  lands  in  private  ownership,  similarly  situated  to  the 
lands  hereby  affected,  for  the  payment  into  the  reclamation  fund  of  the  pro- 
portionate part  of  the  sum  of  $283,225,  determined  and  apportioned  by  the 
Secretary  of  the  Interior  against  said  privately  owned  lands  as  provided  in 
section  2.     [41  Stat.  L,  628.] 

oKc.  4.  [Assessments  —  payment  in  installments  —  cancellation  of  entries  — 
interest  on  assessments.]  That  in  addition  to  all  payments  required  by  the  gen- 
eral homestead  laws  there  shall  be  paid  by  homestead  entrymen  the  amount  per 
acre  assessed  as  provided  in  section  2  of  this  Act.  Said  payment  shall  be  made 
in  annual  installments  of  $1  per  acre,  except  the  last  installment,  which  may  be 
a  fraction  of  a  dollar :  Provided,  That  the  whole  or  any  part,  of  the  amount  so 
assessed  may  be  paid  by  the  entryman  in  a  shorter  period  if  he  so  elects.  The 
first  installment  shall  be  paid  at  the  time  homestead  application  is  filed  and 
subsequent  installments  shall  be  due  and  payable  on  December  1  of  each 
calendar  year  thereafter  until  the  entire  sum  so  as?  cssed  and  apportioned  against 
the  lands  is  paid,  and  patent  shall  not  issue  for  any  of  said  lands  until  the  sum 
so  apportioned  against  said  lands  shall  have  been  fully  paid.  Failure  to  pay 
any  installment  when  due  shall  render  the  entry  subject  to  cancellation,  With 
a  forfeiture  of  all  moneys  paid.  All  assessments  shall  draw  interest  at  the  rate 
of  6  per  centum  per  annum  from  their  due  date  until  paid.  All  moneys  paid  on 
account  of  such  assessments  shall,  without  diminution  of  any  kind  whatsoever, 
be  covered  into  the  reclamation  fund.     [41  Stat.  L.  628.] 

Sec.  5.  [Honorably  discharged  war  veterans  —  preference  as  to  entries  — 
draftees  who  refused  to  render  service.]  That  those  who  served  in  the  mili- 
tary or  naval  forces  of  the  United  States  during  the  war  between  the  United 
States  and  Germany  and  have  been  honorably  separated  or  discharged  there- 
from or  placed  in  the  Regular  Army  or  Naval  Reserve  shall  have  preference 
and  prior  right  to  file  upon  and  enter  said  lands  under  the  homestead  laws  and 
the  provisions  of  this  Act  for  a  period  of  six  months  following  the  time  said 
lands  are  opened  to  entry.  That  in  opening  said  lands  for  homestead  entry 
the  Secretary  of  the  Interior  shall  provide  for  the  disposition  thereof  to  the 
said  soldiers,  sailors,  and  marines,  by  drawing,  under  general  rules  and  regu- 
lations to  be  promulgated  by  him:  Provided,  That  the  rights  and  benefits  con- 
ferred by  this  Act  shall  not  extend  to  any  person  who,  having  been  drafted  for 
service  under  the  provisions  of  the  selective  service  Act,  shall  have  refused  to 
render  such  service  or  to  wear  the  uniform  of  such  service  of  the  United  States. 
[41  Stai.  L.  628.] 

Sec.  6.  [Squatters  —  right  to  entry  —  penalty.]  That  no  rights  to  make 
entry  shall  attach  by  reason  of  settlement  or  squatting  upon  any  of  the  lands 
hereby  restored  before  the  hour  on  which  such  lands  shall  be  subject  to  home- 
stead entry  at  the  land  office,  and  until  said  lands  are  opened  for  settlement  and 
entrj'  as  herein  provided  no  person  shall  enter  upon  and  occupy  the  same,  and 
any  person  violating  this  provision  shall  never  be  permitted  to  enter  any  of 
said  lands.     [41  Stat,  L,  629.] 
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Sec.  7.  [Klamath  Lake  Bird  Reserve  —  lands  chiefly  valuable  for  agricul- 
tural purposes  —  reservation  of  shore  line.]  That  the  Secretary  of  the  Interior 
shaQ  determine  which  of  the  lands  now  within  the  boundaries  of  the  Klamath 
Lake  Bird  Reserve  are  chiefly  valuable  for  agricultural  purposes  and  which 
for  the  purpose  of  said  reservation,  and  shall  open  to  homestead  entry  those 
lands  which  are  chiefly  valuable  for  agricultural  purposes :  Provided,  That  the 
shore  line  of  thfe  lake,  including  the  smallest  legal  subdivision  of  land  adjoining 
the  flow  line,  shall  remain  in  the  possession  of  the  United  States,  but  access  may 
be  provided  to  the  lake  for  such  canals  as  may  be  necessary  for  irrigation, 
drainage,  and  domestic  water  supply.     [41  Stat,  L.  629,] 

Sec.  8.  [Rules  and  regulations.]  That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  perform  any  and  all  acts  and  to  make  such  rules  and  regulations 
as  may  be  necessary  and  proper  for  the  purpose  of  carrying  the  provisions  of 
this  Act  into  full  force  and  effect.     [41  Stat.  L,  t^^P.] 


[Sec.  !.]•••  [OflBce  of  surveyor  general  —  detail  of  clerks  —  travel- 
mg  expenses  —  report.]  The  Secretary  of  the  Interior  is  authorized  to  detail 
temporarily  clerks  from  the  office  of  one  surveyor  general  to  another  as  the 
necessities  of  the  service  may  require  and  to  pay  their  actual  necessary  traveling 
expenses  in  going  to  and  returning  from  such  office  out  of  the  appropriation 
for  surveying  the  public  lands.  A  detailed  statement  of  traveling  expenses 
incurred  hereunder  shall  be  made  to  Congress  at  the  beginning  of  each  regular, 
session  thereof.     [41  Stat.  L.  673.] 

This  IB  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  29,  1920, 
ch.  214.     Identical  provisions  have  appeared  in  other  appropriation  acts. 


An  Act  Regulating  the  disposition  of  lands  formerly  embraced  in  the  grants 
to  the  Oregon  and  California  Railroad  Company  and  Coos  Bay  Wagon 
Road .  Company. 

[Act  of  June  4,  1920,  ch.  226,  41  Stat.  L.  758.] 

[Sec.  1.]  [Lands  granted  to  Oregon  and  Calif omia  Railroad  Co.  and  state  of 
Oregon  —  reconveyance  to  United  States  —  sale  of  timber  and  power-site  lands 
—  preferred  rights  to  homestead  entries.]  That  in  the  administration  of  the 
Act  approved  June  9,  1916  (Thirty-ninth  Statutes  at  Large,  page  218),  revest- 
ing title  in  the  United  States  to  the  lands  formerly  granted  to  the  Oregon  and 
California  Railroad  Company  remaining  unsold  July  1,  1913,  and  the  Act 
approved  February  26,  1919  (Fortieth  Statutes  at  Large,  page  1179),  authoriz- 
ing the  United  States  to  accept  from  the  Southern  Oregon  Company  a  reconvey- 
ance of  the  lands  granted  to  the  State  of  Oregon  by  the  Act  approved  March  3, 
1869,  the  Secretary  of  the  Interior  is  hereby  authorized,  in  his  discretion,  to  sell 
the  timber  on  lands  classified  and  withdrawn  as  power-site  lands,  in  such  manner 
and  at  such  times  as  he  is  now  authorized  to  sell  the  timber  from  lands  classified 
as  timberlands :    Provided,  That  if  a  valid  claim  for  a  preferred  right  of  home- 
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stead  entry,  in  accordance  with  the  terms  of  section  5  of  said  Act  of  June  9, 
1916,  or  a  preference  right  of  purchase  or  entry  under  section  3  of  said  Act  of 
February  26,  1919,  is  shoWn  to  exist  for  lands  thus  classified  and  withdrawn,  it 
may  be  exercised  therefor,  as  provided  in  section  2  hereof,     [il  Stat.  L,  758.] 

Sec.  2.  [Lands  subject  to  homestead  entries  —  disposition  as  water-power 
sites  —  damages.]  That  the  lands  embraced  in  homestead  entries  or  sales 
authorized  by  the  proviso  to  section  1  hereof  shall  be  subject  to  disposition  as 
water-power  sites  upon  the  compensation  of  the  owner  of  the  land  for  actual 
damages  sustained  by  the  loss  of  his  improvements  thereon,  through  the  use  of 
the  land  for  water-power  purposes,  such  damages  to  be  ascertained  and  awarded 
under  the  direction  of  the  Secretary  of  the  Interior;  and  the  rights  reserved 
under  this  section  shall  be  expressly  stated  in  the  patent.     [41  Stat,  L,  758,] 

Sec.  3.  [Exchange  of  privately  owned  lands  —  application  of  Act  of  Blay  31, 
1918,  as  amended.]  That  the  provisions  of  the  Act  of  Congress  approved 
May  31,  1918  (Fortieth  Statutes  at  Large,  page  593),  '*  To  authorize  the  Secre- 
tary of  the  Interior  to  exchange  for  lands  in  private  ownership  lands  formerly 
embraced  in  the  grant  to  the  Oregon  and  California  Railroad  Company//  as 
amended  in  section  4  of  this  Act,  shall  be  extended  to  the  lands  reconveyed  to 
the  United  States  under  the  terms  of  said  Act  of  February  26,  1919,  and  author- 
ize the  excTiange  of  lands  embraced  therein,  in  like  manner  and  for  the  same 
pui*pose.     [41  Stat,  L,  758,] 

Sec.  4.  [Exchange  of  privately  owned  lands  —  filing  fees.]  That  said  Act 
of  May  31,  1918,  is  hereby  so  amended  as  to  require  the  applicant  for  exchan|2^e 
to  pay  a  filing  fee  of  $1  each  to  the  register  and  receiver  for  each  one  hundred 
and  sixty  acres  or  fraction  thereof  of  the  public  lands  embraced  in  proposed 
selections,  whether  now  pending  or  hereafter  tendered.    [41  Stat.  L.  758.] 

Sec.  5.  [Bules  and  regulations.]  That  the  Secretary  of  the  Interior  is 
hereby  authorized  to  perform  any  and  all  acts  and  to  make  such  rules  and 
regulations  as  may  be  necessary  and  proper  for  the  purpose  of  carrying  the 
provisions  of  this  Act  into  full  force  and  effect.     [41  Stat.  L.  758.] 


[Sec.  1.]    •    •    •    [Hearings  in  land  entries  —  depositions  —  fees  of  officer 

taking.]  That  where  depositions  are  taken  for  use  in  such  hearings  the  fees  of 
the  officer  taking  them  shall  be  20  cents  per  folio  for  taking  and  certifying  same 
and  10  cents  per  folio  for  each  copy  furnished  to  a  party  on  request.  [41 
Stat.  L,  90S.] 

This  and  the  paragraph  which  foUows  are  from  the  Sundry  CivU  Appropriation  Act  of 
June  5,  11>20,  ch.  235.  An  identical  provision  appeared  in  the  Sundry  Civil  Appropriation 
Act  of  July  19,  1919,  ch.  24,  191<)  Supp.  Fed.  Stat.  Ann.  319. 

•  •  •  [Township  plats — photolithographic  copies.]  That  hereafter 
photolithographic  copies  of  township  plats  shall  be  sold  to  the  public  at  50  cents 
each.     [41  Stat.  L.  908,] 

See  note  to  preceding  paragraph. 
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As  Act  ProTiding  for  fhe  extension  of  time  for  the  reclamation  of  certain 

lands  in  the  State  of  Oregon  under  the  Carey  Act. 

[Act  of  June  5,  1920,  ch,  249,  41  Stat.  L.  987,] 

[Beclamation  of  lands  —  extension  of  time  —  Oregon  —  Carey  Act.]  That 
the  Secretary  of  the  Interior  is  hereby  authorized  within  his  discretion  to  con- 
tinue to  not  beyond  October  21,  1930,  the  segregation  of  the  lands  embraced  in 
approved  Oregon  segregation  list  numbered  eleven,  under  the  Carey  Act.  [41 
Stat.  L.  987,] 

For  tlie  prevUions  of  the  Carey  Act,  mentioned  in  the  text,  see  8  Fed.  Stat.  Ann.  (2d  ed.) 
698. 
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Act  of  May  29, 1920,  ch.  214  (Legislative,  Executive  and  Judicial  Appropria- 
tion Act),  209. 

Sec,  1.  Assistant  Treasurers  and  Suhtreasuries  —  Offices  Abolished  — 
Transfer  of  Duties  and  Employees  —  R.  S.  Sec.  3995  Repealed, 
209. 

[Sec.  1.]  •  •  •  [Assistant  treasurers  and  subtreasuries  —  offices  abol- 
ished—  transfer  of  duties  and  employees — ^R.  S.  sec.  3595  repealed.]  Sec- 
tion 3595  of  the  Revised  Statutes  of  the  United  States,  as  amended,  providing 
for  the  appointment  of  an  Assistant  Treasurer  of  the  United  States  at  Boston, 
New  York,  Philadelphia,  Baltimore,  New  Orleans,  Saint  Louis,  San  Francisco, 
Cincinnati,  and  Chicago,  and  all  laws  or  parts  of  laws  so  far  as  they  authorize 
the  establishment  or  maintenance  of  offices  of  such  Assistant  Treasurers  or  of 
Subtreasuries  of  the  United  States  are  hereby  repealed  from  and  after  July  1, 
1921;  and  the  Secretary  of  the  Treasury  is  authorized  and  directed  to  discon- 
tinue from  and  after  such  date  or  at  such  earlier  date  or  dates  as  he  may  deem 
advisable,  such  subtrcastiries  and  the  exercise  of  all  duties  and  functions  by  such 
assistant  treasurers  or  their  offices.  The  office  of  each  assistant  treasurer  speci- 
fied above  and  the  services  of  any  officers  or  other  employees  assigned  to  duty 
at  his  office  shall  terminate  upon  the  discontinuance  of  the  functions  of  that 
office  by  the  Secretary  of  the  Treasury. 

The  Secretary  of  the  Treasury  is  hereby  authorized,  in  his  discretion,  to  trans- 
fer any  or  all  of  the  duties  and  functions  performed  or  authorized  to  be  per- 
formed by  the  assistant  treasurers  above  enumerated,  or  their  offices,  to  the 
Treasurer  of  the  United  States  or  the  mints  or  assay  offices  of  the  United  States, 
under  such  rules  and  regulations  as  he  may  prescribe,  or  to  utilize  any  of  the 
Federal  reserve  banks  acting  as  depositaries  or  fiscal  agents  of  the  United  States, 
for  the  purpose  of  performing  any  or  all  of  such  duties  and  functions,  notwith- 
standing the  limitations  of  section  15  of  the  Federal  reserve  Act,  as  amended, 
or  any  other  provisions  of  law ;  Provided,  That  if  any  moneys  or  bullion,  con- 
stituting part  of  the  trust  funds  or  other  special  funds  heretofore  required  by 
law  to  be  kept  in  Treasury  offices,  shall  be  deposited  with  any  Federal  reserve 
bank,  then  such  moneys  or  bullion  shall  by  such  bank  be  kept  separate  and  dis- 
tinct from  the  assets,  funds,  and  securities  of  the  Federal  rcsen^e  bank  and 
be  held  in  the  joint  custody  of  the  Federal  reserve  agent  and  the  Federal  reserve 
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bank :  Provided  further^  That  nothing  in  this  section  shall  be  construed  to  deny 
the  right  of  the  Secretary  of  the  Treasury  to  use  member  banks  as  dei>ositaries 
as  heretofore  authorized  by  law. 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  assign  any  or  all  the 
rooms,  vaults,  equipment,  and  safes  or  space  in  the  buildings  used  by  the  sub- 
treasuries  to  any  Federal  reserve  bank  acting  as  fiscal  agent  of  the  United  States. 

All  employees  in  the  subtreasuries  in  the  classified  civil  service  of  the  United 
States,  who  may  so  desire,  shall  be  eligible  for  transfer  to  classified  civil  service 
positions  under  the  control  of  the  Treasury  Department,  or  if  their  services  are 
not  required  in  such  department  they  may  be  transferred  to  fill  vacancies  in  any 
other  executive  department  with  the  consent  of  such  department.  To  the  extent 
that  such  employees  possess  required  qualifications,  they  shall  be  given  prefer- 
ence over  new  appointments  in  the  classified  civil  service  under  the  control  of 
the  Treasury  Department  in  the  cities  in  which  they  are  now  employed.  [41 
Stat,  L.  654,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  29,  1920, 
ch.  214. 
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Act  of  May  29,  1920,  ch.  214  (Legislative,  Executiye  and  Judicial  Appropria- 
tion Act),  210. 

Sec,  2.  Government  Employees  —  Pay  —  Telephone  Operators  —  Assistant 
Messengers  —  Firemen  —  Watchmen  —  Laborers  —  Charwomen, 
210, 
6.  Government  Employees  —  Additional  Compensation,  210, 

CROSS-REFERENCES 

See    also    CIVIL    SERVICE;    EXECUTIVE    DEPARTMENTS;    POSTAL 

SERVICE 

Sec.  2.  [Oovemment  employees  —  pay  —  telephone  operators  —  assistant 
messengers  —  firemen  —  watchmen  —  laborers  —  charwomen.]  That  the  pay 
of  telephone  switchboard  operators,  assistant  messengers,  firemen,  watchmen, 
laborers,  and  charwomen  provided  for  in  this  Act,  except  those  employed  in 
mints  and  assay  offices,  unless  otherwise  specially  stated,  shall  be  as  follows: 
For  telephone-switchboard  operators,  assistant  messengers,  firemen,  and  watch- 
men, at  the  rate  of  $720  per  annum  each ;  for  laborers,  at  the  rate  of  $660  per 
annum  each ;  assistant  telephone-switchboard  operators,  at  the  rate  of  $600  each, 
and  for  charwomen,  at  the  rate  of  $240  per  annum  each.     [41  Stat.  L.  688,] 

This  section  and  section  6  which  follows  are  from  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  of  May  29,  1920,  ch.  214.  They  have  appeared  in  other  appropriation  acts 
and  are  set  out  in  1919  Supp.  Fed.  Stat.  Ann.  323,  324. 

Sec.  6.  [Oovemment  employees  —  additional  compensation.]  .  That  all 
civilian  employees  of  the  Governments  of  the  United  States  and  the  District  of 
Columbia  who  receive  a  total  of  compensation  at  the  rate  of  $2,500  per  annum 
or  less,  except  as  otherwise  provided  in  this  section,  shall  receive,  during  the 
fiscal  year  ending  June  30,  1921,  additional  compensation  at  tb^  rate  of  $240 
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per  annum :  Provided^  That  saeh  employees  as  receive  a  total  of  annual  ihmu* 
penaticm  at  a  rate  more  than  $2,500  and  less  than  $2J40  shall  reeeh*e  adili- 
tknal  compensation  at  such  a  rate  per  annum  as  may  be  neeewssary  to  rnakt^ 
their  salaries,  plus  their  additional  compensation,  at  the  rate  of  $2J40  per 
umamf  and  no  employee  shall  receive  additional  compens^ation  under  thl«  sec- 
tioQ  at  a  rate  which  is  more  than  60  per  centum  of  the  rate  of  the  total  annual 
compensation  received  by  such  employee:  Provided  further,  That  the  inoreaaoii 
eompensation  at  the  rate  of  $240  per  annum  for  the  fiscal  year  ending  June  l\0, 
1920.  shall  not  be  computed  as  salary  in  construing  this  section:  Providt>d 
furtKer,  That  where  an  employee  in  the  service  on  June  30,  1919/ha8  roooivotl 
during  the  fiscal  year  1920,  or  shall  receive  during  the  fiscal  year  1921  an 
increase  of  salary  at  a  rate  in  excess  of  $200  per  annum,  or  whoi*o  an  iMnployee. 
whether  previously  in  the  service  or  not,  has  entered  the  service  since  Juno  30. 
1919.  whether  such  employee  has  received  an  increase  in  salary  or  not,  such 
employees  shall  be  granted  the  increased  compensation  provided  heroin  only 
when  and  upon  the  certification  of  the  person  in  the  legislative  branch  or  the 
head  of  the  department  or  establishment  employing  such  persons  of  the  ability 
and  qualifications  personal  to  such  employees  as  would  justify  such  incrcuHed 
compensation:  Provided  further,  That  the  increased  compensation  provided  in 
this  section  to  employees  whose  pay  is  adjusted  from  time  to  time  through  wage 
boards  or  similar  authority  shall  be  taken  into  consideration  by  sucli  wage  boardn 
or  similar  authority  in  adjusting  the  pay  of  such  employeoH. 

The  provisions  of  this  section  shall  not  apply  to  the  following:  EniploycoH 
paid  from  the  postal  revenues  and  sums  which  may  be  advanced  from  the 
Treasury  to  meet  deficiencies  in  the  postal  revenues ;  employecH  of  the  Panama 
Canal  on  the  Canal  Zone;  employees  of  the  Alaskan  Engineering  (JommiHHion 
in  Alaska;  officers  and  members  of  the  Metropolitan  police  of  the  DistTict  of 
Colmnbia  and  the  United  States  Park  police  who  receive  the  compensation  fixed 
by  the  Act  approved  December  5,  1919;  officers  and  members  of  the  Pire  Depart- 
ment of  the  District  of  Columbia  who  receive  the  compensation  fixed  by  the  Act 
approved  January  24,  1920;  employees  paid  from  lump-sum  appropriationK  In 
bureaus,  divisions,  commissions,  or  any  other  governmental  agencies  or  employ- 
ments created  by  law  since  January  1,  1916,  except  employecH  of  the  United 
States  Tariff  Commission  who  shall  be  included  and  except  that  employees  of  the 
Bureau  of  War  Risk  Insurance  shall  receive  increased  compensation  at  one-half 
the  rate  allowed  by  this  section  for  other  employees :  Provided,  That  employecii 
of  said  bureau  who  are  com]>en8ated  at  rates  below  $400  per  annum  shall  receivA 
additional  eompensation  only  as  the  rate  of  60  per  centum  of  the  annual  rates 
of  compensation  received  by  such  employees.  The  provisirms  of  this  m*^Um  nhhW 
not  apply  to  employees  whose  duties  require  only  a  portion  of  their  time,  exeirpt 
charwomen,  who  shall  be  included;  employees  whose  services  are  niWmvA  tor 
brief  periods  at  intervals;  persons  employed  by  or  through  coTKjrations,  tinun, 
or  individaals  acting  for  or  on  behalf  of  or  as  ag^^nts  of  the  VniuA  HinUm  ttr 
any  department  or  independent  establishment  of  the  d^^'errtmerd  of  the  I'nUM 
States  in  eonneetion  with  construction  work  or  the  ffperziUm  of  plants; 
employees  who  receive  a  part  of  their  pay  from  any  outside;  s^/urcf^  urid#;r 
cooperative  arrangements  with  the  Government  of  the  TJnit^  Htat/nt  #/r  the 
Oistriet  of  Cohnnbia;  employees  who  ser\'e  voluntarily  or  receive  orJy  a  ri^/rriinal 
compensatioc  and  employee  who  may  Ix;  pr'r/j]<A  '^ith  ^p^rial  aljoiv^f*^'/-^ 
bttause  rf  their  serviee  in  foreign  countrie*^.  Tl-e  pTfny.f/iA  td  ♦hin  ^^f^\tf%i  \i.h\\ 
not  a|^T  to  cnaploTees  of  the  railroad*.  expr*«  eorr.par.lf;*.  i^\^^nt;,h.  •^l#fpt'/f»^, 
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marine  cable,  or  radio  system  or  systems  taken  over  by  the  United  States,  and 
nothing  contained  herein  shall  be  deemed  a  recognition  of  the  employees  of  such 
railroads,  express  companies,  telegraph,  telephone,  marine  cable,  or  radio  system 
or  systems  as  employees  of  the  United  States. 

Section  6  of  the  Legislative,  Executive,  and  Judicial  Appropriation  Act 
approved  May  10..  1916,  as  amended  by  the  Naval  Appropriation  Act  approved 
August  29,  1916,  shall  not  operate  to  prevent  anyone  from  receiving  the  addi- 
tional compensation  provided  in  this  section  who  otherwise  is  entitled  to  receive 
the  same. 

Such  employees  as  are  engaged  on  piecework,  by  the  hour,  or  at  per  diem 
rates,  if  otherwise  entitled  to  receive  the  additional  compensation,  shall  receive 
the  same  at  the  rate  to  which  they  are  entitled  in  this  section  when  their  fixed 
rate  of  pay  for  the  regular  working  hours  and  on  the  basis  of  three  hundred 
and  thirteen  days  in  the  said  fiscal  year  would  amount  to  $2,500  or  less :  Pro- 
vided, That  this  method  of  computation  shall  not  apply  to  any  per  diem 
employees  regularly  paid  a  per  diem  for  every  day  in  the  year. 

So  much  as  may  be  necessary  to  pay  the  additional  compensation  provided  in 
this  section  to  employees  of  the  Government  of  the  United  States  is  appropriated 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

So  much  as  may  be  necessary  to  pay  the  increased  compensation  provided  in 
this  section  to  employees  of  the  government  of  the  District  of  Columbia  is  appro- 
priated, one-half  out  of  any  money  in  the  Treasury  not  otherwise  appropriated 
and  one-half  out  of  the  revenues  of  the  District  of  Columbia,  except  to  employees 
of  the  Washington  Aqueduct  and  the  water  department,  which  shall  be  paid 
entirely  from  the  revenues  of  the  water  department,  and  to  employees  of  the 
minimum  wage  board  and  the  playgrounds  department,  which  shall  be  paid 
wholly  out  of  the  revenues  of  the  District  of  Columbia. 

So  much  as  may  be  necessary  to  pay  the  increased  compensation  provided  in 
this  section  to  persons  employed  under  trust  funds  who  may  be  construed  to  be 
employees  of  the  Government  of  the  United  States  or  of  the  District  of  Columbia 
is  authorized  to  be  paid,  respectively,  from  such  trust  funds. 

Reports  shall  be  submitted  to  Congress  on  the  first  day  of  the  next  regular  ses- 
sion showing  for  the  first  four  months  of  the  fiscal  year  the  average  number  of 
employees  in  each  department,  bureau,  office,  or  establishment  receiving  the 
increased  compensation  at  the  rate  of  $240  per  annum  and  the  average  number 
by  grades  receiving  the  same  at  each  other  rate.     \41  Stat.  L,  689.] 

See  note  to  preceding  section  2. 

For  section  6  of  Act  of  May  10,  1916,  as  amended  by  Act  of  Aug.  29,  1916,  both  of 
which  are  mentioned  in  the  text,  see  1918    Supp.  Fed.  Stat.  Ann.  719. 
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Act  of  Feb.  27,  1920,  ch.  89,  214. 

Sec.  1.  Hawaii  National  Park  —  Acquisition  of  Land  within  Boundaries, 
214. 
2.  Acquisition  of  Land  hy  Exchange,  214. 

Act  of  June  2,  1920,  ch.  218,  214. 

Sec.  1,  Yosemite,  Sequoia  and  General  Orant  National  Parks  —  Cession 
of  Territory  to  United  States  —  Rights  Reserved  to  California 

—  Applicability  of  Federal  Laws  —  Fugitives  from  Justice,  214, 

2.  Yosemite  National  Park  —  Federal  District  —  offenses  Committed 

Therein,  215. 

3.  Sequoia  and  General  Grant  National  Parks  —  Federal  District  — 

Offenses  Committed  Therein,  215. 

4.  Offenses  Not  Punishable  under  Federal  Law,  215. 

5.  Hunting  and  Fishing  —  Rules  for  Management  and  Care  —  Pos- 

session of  Dead  Bodies  of  Wild  Birds  or  Animals  —  Violation 
of  Rules  —  Penality  —  Authority  of  Secretary  of  Interior  to  SeU 
Timber,  etc. —  Act  of  Aug.  25,  1916,  Amended,  215. 

6.  Forfeiture  of  Guns,  etc..  Used  in  Killing  Wild  Birds  or  Animals,  216. 

7.  Commissioner  for  Yosemite  National  Park  —  Appointment  —  Juris- 

diction —  Powers  —  Appeals  from.  Convictions,  217. 
6.  Commissioner  for  Sequoia  and  General  Grant  National  Parks  — 

Appointment  —  J  urisdiction  —  Powers  —  Appeals  from   Convic 

tions,  217. 
9.  Criminal  Offenses  Not  Covered  hy  Act  —  Powers  of  Commissioners 

—  Baa,  217. 

10.  Issuance  of  Process  hy  Commissioners  —  Arrests  unthin  Parks,  218. 

11.  Commissioners^  Salaries  —  Residence  —  Disposition  of  Fees,   etc., 

218. 

12.  Fees,  etc..  Chargeable  to  United  States,  218. 

13.  Fines  and  Costs  —  Deposit,  218. 

14.  Governor  of  California  —  Notification  of  Passage  and  Approval  of 

Act,  218. 

Aetof  June  5, 1920,  ch.  236  (Sundry  Oivil  Appropriation  Act),  219. 

Sec.  1.  National  Park  Service  —  Acceptance  of  Lands,  etc.,  Donated,  219. 
Hot  Springs  Reservation  —  Physicians,  etc. —  Charges,  219. 

Act  cf  June  5, 1920,  ch.  247,  219. 

Sec.  1.  Custer  State  Park  Game  Sancfuai^  —  Creation,  219. 

2.  Hunting,  etc..  Game  Animals  and  Birds  —  Regulations  —  Penalty 

for  Violation,  219. 

3.  Purpose  of  Act,  219. 

4.  Fences  —  Erection  and  Maintenance  by  South  Dakota  —  Gates  — 

Additional  Inclosures,  220. 

5.  Conceynnce,  of  Lands  in  Park  to  South  Dakota  —  Conveyance  of 

Forest  Lands  to  f'nited  Stale:  in  Exclianrje.  220, 
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An  Act  To  authorize  the  governor  of  the  Territory  of  Hawaii  to  acquire 
privately  owned  lands  and  rights  of  way  within  the  boundaries  of  the 
Hawaii  National  Park. 

[Act  of  Feb,  27,  1920,  ch,  89,  41  Stat.  L.  452.] 

[Sec.  1.]  [Hawaii  National  Park  —  acquisition  of  land  within  boundaries.] 

That  the  governor  of  the  Territory  of  Hawaii  is  hereby  authorized  to  acquire, 
at  the  expense  of  the  Territory  of  Hawaii,  by  exchange  or  otherwise,  all  privately 
owned  lands  lying  within  the  boundaries  of  the  Hawaii  National  Park  as 
defined  by  **  An  Act  to  establish  a  national  park  in  the  Territory  of  Hawaii,'* 
approved  August  1,  1916.  and  all  necessary  perpetual  easements  and  rights  of 
way,  or  roadways,  in  fee  simple,  over  or  to  said  land  or  any  part  thereof.  [41 
Stat.  L.  452.] 

For  Act  of  Aug.  1,  1916,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  732. 

■ 

Sec.  2.  [Acquisition  of  land  by  exchange.]  That  the  provisions  of  section  73 
of  an  Act  entitled  **  An  Act  to  provide  a  government  for  the  Territory  of 
Hawaii,"  approved  April  30,  1900,  as  amended  hy  an  Act  approved  May  27, 
1910,  relating  to  exchanges  of  public  lands,  shall  not  apply  in  the  acquisition, 
by  exchange,  of  the  privately  owned  lands  herein  referred  to.     [41  Stat.  L.  453.] 

For  Act  of  April  30,  1900,  sec.  73,  mentioned  in  the  teart;,  see  3  Fed.  Stat.  Ann.  (2d  ed.) 
511. 


An  Act  To  accept  the  cession  by  the  State  of  California  of  exclusive  jurisdic- 
tion of  the  lands  embraced  within  the  Yosemite  National  Park,  Sequoia 
National  Park,  and  General  Orant  National  Park,  respectively,  and  for 
other  purposes. 

[Act  of  June  2,  1920,  ch.  218,  41  Stat.  L.  731.] 

[Sec.  1.]  [Yosemite,  Sequoia  and  (General  Orant  National  Parks  —  cession 
of  territory  to  United  States  —  rights  reserved  to  California  —  applicability 
of  federal  laws  —  fugitives  from  justice.]  That  the  provisions  of  the  act  of 
the  Legislature  of  the  State  of  Calif oraie  (approved  April  15,  1919)  ceding 
to  the  United  States  exclusive  jurisdiction  over  the  territory  embraced  and 
included  within  the  Yosemite  National  Park,  Sequoia  National  Park,  and  Gen- 
eral Grant  National  Park,  respectively,  are  hereby  accepted  and  sole  igad  exclu- 
sive jurisdiction  is  hereby  assumed  by  the  United  States  over  such  territory, 
saving,  however,  to  the  said  State  of  California  the  right  to  serve  civil  or  crim- 
inal process  within  the  limits  of  the  aforesaid  parks  or  either  of  them  in  suits 
or  prosecutions  for  or  on  account  of  rights  acquired,  obligations  incurred,  or 
crimes  committed  in  said  State  outside  of  said  parks ;  and  saving  further  to  the 
said  State  the  right  to  tax  persons  and  corporations,  their  franchises  and  prop- 
erty on  the  lands  included  in  said  parks,  and  the  right  to  fix  and  collect  license 
fees  for  fishing  in  said  parks;  and  saving  also  to  the  persons  residing  in  any 
of  said  parks  now  or  hereafter  the  right  to  vote  at  all  elections  held  within 
the  county  or  counties  in  which  said  parks  are  situated.  All  the  laws  applicable 
to  places  under  sole  and  exclusive  jurisdiction  of  the  United  States  shall  have 
force  and  effect  in  said  parks  or  either  of  them.  All  fugitives  from  justice  tak- 
ing refuge  in  said  parks,  or  either  of  them,  shall  be  subject  to  the  same  laws  as 
refugees  from  justice  found  in  the  State  of  California.     [41  Stat.  L.  731.] 
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Sec.  2.  [Yosemite  National  Park  —  federal  district  —  offenses  committed 
therein.]  .That  said  Yosemite  National  Park  shall  constitute  a  part  of  the 
United  States  judicial  district  for  the  northern  district  of  California,  and  the 
district  court  of  the  United  States  in  and  for  said  northern  district  shall  have 
jurisdiction  of  all  offenses  committed  within  said  boundaries  of  the  Yosemite 
National  Park.     [41  Stat  L.  731.] 

Sec.  3.  [Sequoia  and  General  Orant  National  Parks  —  federal  district  — 
offenses  committed  therein.]  That  said  Sequoia  National  Park  and  General 
Grant  National  Park  shall  constitute  part  of  the  United  States  judicial  district 
for  the  southern  district  of  California,  and  the  district  court  of  the  United 
States  in  and  for  said  southern  district  shall  have  jurisdiction  of  all  offenses 
committed  within  the  boundaries  of  said  Sequoia  National  Park  and  General 
Grant  National  Park.     [41  Stat.  L.  731.] 

Sec.  4.  [Offenses  not  punishable  under  federal  law.]  That  if  any  offense 
shall  be  committed  in  the  Yosemite  National  Park,  Sequoia  National  Park,  Gen- 
eral Grant  National  Park,  or  either  of  them,  which  offense  is  not  prohibited  or 
the  punishment  is  not  specifically  provided  for  by  any  law  of  the  United  States, 
the  offender  shall  be  subject  to  the  same  punishment  as  the  laws  of  the  State  of 
California  in  force  at  the  time  of  the  commission  of  the  offense  may  provide  for 
t  like  offense  in  said  State ;  and  no  subsequent  repeal  of  any  such  law  of  the 
State  of  California  shall  affect  any  prosecution  for  said  offense  committed  within 
said  parks,  or  either  of  them.     [41  Stat.  L.  731.] 

SsG.  5.  [Hunting  and  fishing  —  rules  for  management  and  care  —  posses- 
aim  of  dead  bodies  of  wild  birds  or  animals  —  violation  of  rules  —  penalty  — 
anthority  of  Secretary  of  Interior  to  i^ell  timber,  etc. —  Act  of  Aug.  26,  1916, 
amended.]  That  all  hunting  or  the  killing,  wounding,  or  capturing  at  any  time 
of  any  wild  bird  or  animal,  except  dangerous  animals,  when  it  is  necessary  to 
prevent  them  from  destroying  human  lives  or  inflicting  personal  injury,  is  pro- 
hibited within  the  limits  of  said  parks;  or  shall  any  fish  be  taken  out  of  any 
of  the  waters  of  the  said  parks,  or  either  of  them,  in  any  other  way  than  by  hook 
and  line,  and  then  only  at  such  seaFons  and  such  times  and  manner  as  may  be 
directed  by  the  Secretary  of  the  Interior.  That  the  Secretary  of  the  Interior 
shall  make  and  publish  such  general  rules  and  regulations  as  he  may  deem 
necessary  and  proper  for  the  management  and  care  of  the  park  and  for  the 
protection  of  the  property  therein,  especially  for  the  preservation  from  injury 
or  spoliation  of  all  timber,  mineral  deposits  other  than  those  legally  located 
prior  to  the  passage  of  the  respective  Acts  creating  and  establishing  said  parks, 
natural  curiosities  or  wonderful  objects  within  said  parks,  and  for  the  protec- 
tion of  the  animals  in  the  park  from  capture  or  destruction,  and  to  prevent 
their  being  frightened  or  driven  from  the  said  parks ;  and  he  shall  make  rules 
and  regulations  governing  the  taking  of  fish  from  the  streams  or  lakes  in  the 
said  parks  or  either  of  them.  Possession  within  said  parks,  or  either  of  them,  of 
the  dead  bodies  or  any  part  thereof  of  any  wild  bird  or  animal  ehall  be  prima 
facie  evidence  that  i>erson  or  persons  having  same  are  guilty  of  violating  this 
Act.  Any  person  or  persons,  or  stage  or  express  company,  or  railway  company, 
who  knows  or  has  reason  to  believe  that  they  were  taken  or  killed  contrary  to 
the  provisions  of  this  Act,  and  who  receives  for  transportation  any  of  said  ani- 
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mals,  birds,  or  fish  so  killed,  caught,  or  taken,  or  who  shall  violate  any  of  the 
other  provisions  of  this  Act,  or  any  rule  or  regulation  that  may  be  proimilgated 
by  the  Secretary  of  the  Interior,  with  reference  to  the  management  and  care  of 
the  said  parks,  or  either  of  them,  or  for  the  protection  of  the  property  therein 
for  the  preservation  from  injury  or  spoliation  of  timber,  mineral  deposits,  other 
than  those  legally  located  prior  to  the  passage  of  the  respective  Acts  creating 
and  establishing  said  parks,  natural  curiosities,  or  wonderful  objects  within  said 
parks,  or  either  of  them,  or  for  the  protection  of  the  animals,  birds,  or  fish  in 
the  said  parks,  or  either  of  them,  or  who  shall  within  said  parks  commit  any 
damage,  injury,  spoliation  to  or  upon  any  building,  fence,  hedge,  gate,  guide 
post,  tree,  wood,  underwood,  timber,  garden,  crops,  vegetables,  plants,  land, 
springs,  mineral  deposits  other  than  those  legally  located  prior  to  the  passage 
of  the  respective  Acts  creating  and  establishing  said  parks,  natural  curiosities, 
or  other  matter  or  thing  growing  or  being  thereon,  or  situated  therein,  shall  be 
subject  to  the  penalty  provided  for  the  violation  of  rules  and  regulations  of  the 
Secretary  of  the  Interior  authorized  by  section  3  of  the  Act  of  Congress 
approved  August  25,  1916   (Thirty-ninth  Statutes,  page  535),  entitled  **An 
Act  to  establish  a  National  Park  Service,  and  for  other  purposes,'*  which  section 
is  hereby  amended  by  striking  therefrom  the  words  ' '  and  any  violations  of  any 
of  the  rules  and  regulations  authorized  by  this  Act  shall  be  punished  as  pro- 
vided for  in  section  50  of  the  Act  entitled  *An  Act  to  codify  and  amend  the 
Penal  Laws  of  the  United  States,'  approved  March  4,  1909,  as  amended  by  sec- 
tion 6  of  the  Act  of  June  25»  1910  ( Thirty-sixth  United  States  Statutes  at  Large, 
page  857),"  and  inserting  in  lieu  thereof  the  words  '*  and  any  violation  of  any 
of  the  rules  and  regulations  authorized  by  this  Act  shall  be  punished  by  a  fine 
of  not  more  than  $500  or  imprisonment  for  not  exceeding  six  months,  or  both, 
and  be  adjudged  to  pay  all  cost  of  the  proceedings  ' ' :  Providedy  That  nothing 
herein  shall  be  construed  as  repealing  or  in  any  way  modifying  the  authority 
granted  the  Secretary  of  the  Interior  by  said  section  3  of  the  said  Act  approved 
August  25,  1916,  to  sell  or  dispose  of  timber  in  national  parks  in  those  cases 
where,  in  his  judgment,  the  cutting  of  such  timber  is  required  in  order  to  control 
the  attacks  of  insects  or  diseases  or  otherwise  conserve  the  scenery  of  the  natural 
or  historic  objects  in  such  parks  and  to  provide  for  the  destruction  of  such  ani- 
mals and  such  plant  life  as  may  be  detrimental  to  the  use  of  any  of  saicl  parks, 
or  the  authority  granted  to  said  Secretary  by  the  Act  approved  April  9,  1912, 
entitled  *'An  Act  to  authorize  the  Secretary  of  the  Interior  to  secure  for  the 
United  States  title  to  patented  lands  in  the  Yosemite  National  Park,  and  for 
other  purposes,"  as  amended  by  the  Act  approved  April  16,  1914.     [41  Stat. 
L.  731,] 


Sec.  6.  [Forfeitare  of  guns,  etc.,  used  in  killing  wild  birds  or  animals.] 

That  all  guns,  traps,  teams,  horses,  or  means  of  transportation  of  every  nature 
or  description  used  by  any  person  or  persons  within  the  limits  of  said  parks, 
or  either  of  them,  when  engaged  in  killing,  trapping,  ensnaring,  or  capturing 
such  wild  beasts,  birds,  or  animals,  shall  be  forfeited  to  the  United  States  and 
may  be  seized  by  the  officers  in  said  parks,  or  either  of  thefti,  and  held  pending 
prosecution  of  any  person  or  persons  arrested  under  the  charge  of  violating 
the  provisions  of  this  Act,  and  upon  conviction  such  forfeiture  shall  be 
adjudicated  as  a  penalty  in  addition  to  the  other  punishment  prescribed  in 
this  Act.  Such  forfeited  property  shall  be  disposed  of  and  accounted  for  by 
and  under  the  authority  of  the  Secretary  of  the  Interior.     [41  Stat.  L.  733.} 
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Sec.  7.  [CommisBioxier  for  Yosemite  National  Park  —  appointment  —  juris- 
diction —  powers  —  appeals  from  convictions.]  That  the  United  States  District 
Coart  for  the  Northern  District  of  California  shall  appoint  a  commissioner  for 
the  Yosemite  National  Park,  who  shall  reside  in  said  park,  and  who  shall  have 
jurisdiction  to  hear  and  act  upon  all  complaints  made  of  any  violations  of  law, 
or  of  the  rules  and  regulations  made  by  the  Secretary  of  the  Interior,  for  the 
government  of  said  Yosemite  National  Park,  and  for  the  protection  of  the  ani- 
mals, birds,  and  fish,  and  objects  of  interest  therein,  and  for  other  purposes 
authorized  by  this  Act. 

Such  commissioner  shall  have  power,  upon  sworn  information,  to  issue  process 
in  the  name  of  the  United  States  for  the  arrest  of  any  person  charged  with  the 
commission  of  any  misdemeanor,  or  charged  with  a  violation  of  the  rules  and 
regulations,  or  with  a  violation  of  any  of  the  provisions  of  this  Act  prescribed 
for  the  government  of  said  Yosemite  National  Park,  and  for  the  protection  of 
the  animals,  birds,  and  fish  in  said  park,  and  try  persons  so  charged,  and  if 
found  guilty  impose  punishment  and  to  adjudge  forfeiture  prescribed. 

In  all  cases  of  conviction  an  appeal  shall  lie  from  the  judgment  of  said  com- 
missioner to  the  United  States  Court  for  the  Northern  District  of  California, 
and  the  United  States  district  court  in  said  district  shall  prescribe  rules  and 
procedure  and  practice  for  said  commissioner  in  the  trial  of  cases  and  for  ap- 
peals to  said  United  States  district  court.     [41  Stat.  L.  733.] 

Sec.  8.  [Commissioner  for  Sequoia  and  Gkneral  Qrant  National  l^arks  —  ap- 
pointment—  jurisdiction  —  powers  —  appeals  from  convictions.]  That  the 
United  States  District  Court  for  the  Southern  District  of  California  shall 
appoint  a  commissioner  for  the  Sequoia  National  Park  and  the  General  Grant 
National  Park,  who  shall  reside  in  one  of  said  parks,  and  who  shall  have  jurisdic- 
tion to  hear  and  act  upon  all  complaints  made  of  any  violations  of  the  law  or  of 
the  rules  and  regulations  made  by  the  Secretary  of  the  Interior,  for  the  govern- 
ment of  the  Sequoia  National  Park  and  the  General  Grant  National  Park,  and  for 
the  protection  of  the  animals,  birds,  and  fish,  and  objects  of  interest  therein, 
and  for  other  purposes  authorized  by  this  Act. 

Such  commissioner  shall  have  power,  upon  sworn  information,  to  issue  proc- 
ess in  the  name  of  the  United  States  for  the  arrest  of  any  person  charged  with 
the  commission  of  any  misdemeanor,  or  charged  with  a  violation  of  the  rules  and 
regulations,  or  with  a  violation  of  any  of  the  provisions  of  this  Act  prescribed 
for  the  government  of  said  Sequoia  National  Park  and  General  Grant  National 
Park  or  either  of  them,  and  for  the  protection  of  the  animals,  birds,  and  fish  in 
said  last-named  parks,  or  either  of  them,  and  try  persons  so  charged,  and,  if 
found  guilty,  impose  punishment  and  to  adjudge  forfeiture  prescribed. 

In  all  cases  of  conviction  an  appeal  shall  lie  from  the  judgment  of  said  com- 
missioner to  the  United  States  Court  for  the  Southern  District  of  California, 
and  the  United  States  district  court  in  said  district  shall  prescribe  rules  and 
procedure  and  practice  for  said  commissioner  in  the  trial  of  cases  and  for 
appeals  to  said  United  States  district  court.     [41  Stat.  L,  733.] . 

Sec.  9.  [Criminal  offenses  not  covered  by  Act  —  powers  of  commissioners 
—bail]  That  any  such  commissioner  within  his  jurisdiction  shall  also  have 
tke  power  to  issue  process  as  hereinbefore  provided  for  the  arrest  of  any  per- 
son charged  with  commission  within  said  boundaries  of  said  parks,  or  either  of 
them,  as  specified  above  in  this  Act,  of  any  criminal  offense  not  eovered  by  the 
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provisions  of  section  5  of  this  Act,  to  hear  the  evidence  introduced,  and  if  he  is 
of  the  opinion  that  probable  cause  is  shown  for  holding  the  person  so  charged 
for  trial,  he  shall  cause  such  person  to  be  safely  conveyed  to  a  secure  place  of 
confinement  within  the  jurisdiction  of  the  United  States  district  court  in  and 
for  the  judicial  district  to  which  he  belongs,  and  certify  a  transcript  of  the 
record  of  his  proceedings  and  testimony  in  the  case  to  the  court,  to  which  the 
park  is  attached  as  above  specified  in  this  Act,  which  court  shall  have  jurisdic- 
tion of  the  case :  Provided,  That  the  said  commissioner  shall  grant  bail  in  all 
cases  bailable  under  the  laws  of  the  United  States  or  of  said  State.  [41  Stat. 
L,  734.] 

Sec.  10.    [Issuance  of  process  by  commissioners —  arrests  withm  parks.] 

That  all  process  issued  by  the  commissioner  of  the  Yosemite  National  Park  shall 
be  directed  to  the  marshal  of  the  United  States  for  the  northern  district  of 
California,  and  all  process  issued  by  the  commissioner  of  the  Sequoia  National 
Park  and  the  General  Grant  National  Park  shall  be  directed  to  the  marshal  of 
the  United  States  for  the  southern  district  of  California,  but  nothing  herein 
contained  shall  be  so  construed  to  prevent  the  arrest  by  any  officer  or  employee 
of  the  Government  or  any  person  employed  by  the  United  States,  in  the  policing 
of  such  reservation  within  the  boundaries  of  said  parks,  or  either  of  them, 
without  process  of  any  person  taken  in  the  act  of  violating  the  law  or  this  Act 
or  the  regulation  prescribed  by  said  Secretary  as  aforesaid.    [41  Stat,  L.  734.] 

Sec.  11. '[Commissioners'  salaries  —  residence  —  disposition  of  fees,  etc.] 
That  the- commissioner  provided  for  in  this  Act  for  the  Yosemite  National  Park 
and  the  commissioner  provided  for  in  this  Act  for  the  Sequoia  National  Park 
and  the  General  Grant  National  Park  each  shall  be  paid  an  annual  salary  of 
$1,500,  payable  monthly :  Provided,  That  the  said  commissioner  for  the  Yosemite 
National  Park  shall  reside  within  the  exterior  boundaries  of  said  Yosemite 
National  Park,  and  the  commissioner  provided  for  the  Sequoia  National  Park  and 
the  General  Grant  National  Park  shall  reside  within  the  exterior  boundaries  of 
one  of  the  said  last-named  national  parks  and  at  a  place  to  be  designated  by  the 
court  making  such  appointment :  And  provided  further,  That  all  fees,  costs,  and 
expenses  collected  by  the  commissioner  shall  be  disposed  of  as  provided  in  section 
13  of  this  Act.     [41  Stat.  L.  734.] 

Sec.  12.  [Fees,  etc.,  chargeable  to  United  States.]  That  all  fees,  costs,  and 
expenses  arising  in  cases  under  this  Act  and  properly  chargeable  to  the  United 
States  shall  be  certified,  approved,  and  paid  as  are  like  fees,  costs,  and  expenses 
in  the  courts  of  the  United  States.     [41  Stat.  L.  734.] 

Sec.  13.  [Fines  and  costs  —  deposit.]  That  all  fines  and  costs  imposed  and 
collected  shall  be  deposited  by  said  commissioners  of  the  United  States,  or  the 
marshall  of  the  United  States  collecting  the  same,  with  the  clerk  of  the  United 
Slates  district  court  to  which  said  parks  are  attached,  as  provided  in  this  Act. 
[41  Stat.  L.  734.] 

Sec.  14.  [Oovemor  of  California  —  notification  of  passage  and  approyal  of 
Act.]  That  the  Secretary  of  the  Interior  shall  notify  in  writing  the  governor 
of  the  State  of  California  of  the  passage  and  approval  of  this  Act  and  of  the 
fact  that  the  United  States  assumes  police  jurisdiction  over  said  parks,  as 
specified  in  said  Act.     [41  Stat.  L.  734.] 
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[Sec.  1.]  *  *  *  [National  Park  Servioe  —  acceptanoe  of  lands,  etc., 
donated.]  Hereafter  the  Secretary  of  the  Interior  in  his  administration  of  the 
National  Park  Service  is  authorized,  in  his  discretion,  to  accept  patented  lands, 
rights  of  way  over  patented  lands  or  other  lands,  buildings,  or  other  property 
within  the  various  national  parks  and  national  monuments,  and  moneys  which 
may  be  donated  for  the  purposes  of  the  national  park  and  monument  system. 
[41  Stat.  L.  917.] 

This  and  the  paragraph  which  follows  are  from  the  Sundry  Civil  Appropriation  Act  of 
June  5,  1920,  ch.  235. 

•    •    •    [Hot    Springs    Reservation  —  physicians,    etc.— charges.]    The 

Secretary  of  the  Interior  is  hereby  authorized  to  assess  and  collect  from  phy- 
sicians, who  desire  to  prescribe  the  hot  waters  from  the  Hot  Springs  Reserva- 
tion, reasonable  charges  for  the  exercise  of  such  privilege,  including  fees  for 
examination  and  registration;  and  he  is  also  authorized  to  assess  and  collect 
from  bath  attendants  and  masseurs  operating  in  all  bathhouses  receiving  hot 
water  from  the  reservation,  reasonable  charges  for  the  exercise  of  such  privileges. 
The  moneys  received  from  the  exercise  of  this  authority  shall  be  used  in  the  pro- 
tection and  improvement  of  the  said  reservation.     [41  Stat.  L.  918,1 

See  note  to  preceding  paragraph. 


An  Act  For  the  creation  of  the  Custer  State  Park  Oame  Sanotnary,  in  the 

State  of  South  Dakota,  and  for  other  p^irposes. 

[Act  of  June  5, 1920,  ch.  247,  41  Stat.  L.  986.] 

[Sec.  1.]  [Custer  State  Park  Oame  Sanctuary  —  creation.]  rhat  the  Presi- 
dent  of  the  United  States  is  hereby  authorized  to  designate  as  the  Custer  State 
Park  Game  Sanctuary  such  areas,  not  exceeding  thirty  thousand  acres,  of  the 
Harney  National  Forest,  and  adjoining  or  in  the  vicinity  of  the  Custer  State 
Park,  in  the  State  of  South  Dakota,  as  should,  in  his  opinion,  be  set  aside  for 
the  protection  of  game  animals  and  birds  and  be  recognized  as  a  breeding  place 
therefor.     [41  Stat.  L.  986.] 

Sec.  2.  [Hunting,  etc.,  game  animals  and  birds  —  regulations  —  penalty  for 
violation.]  That  when  such  areas  have  been  designated  as  provided  for  in 
section  1  of  this  Act,  hunting,  trapping,  killing,  or  capturing  of  game  animals 
and  birds  upon  the  lands  of  the  United  States  within  the  limits  of  said  areas 
shall  be  unlawful,  except  under  such  regulations  as  may  be  prescribed  from 
time  to  time  by  the  Secretary  of  Agriculture;  and  any  person  violating  such 
regulations  or  the  provisions  of  this  Act  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  in  any  United  States  court  of  competent 
jurisdiction,  be  fined  in  a  sum  not  exceeding  $1,000,  or  be  imprisoned  for  a 
period  not  exceeding  one  year,  or  shall  suffer  both  fine  and  imprisonment,  in 
the  discretion  of  the  court.     [41  Stat.  L.  986.] 

Sec.  3.  [Purpose  of  Act.]  That  it  is  the  purpose  of  this  Act  to  protect  from 
trespass  the  public  lands  of  the  United  States  and  the  game  animals  and  birds 
which  may  be  thereon,  and  not  to  interfere  with  the  operation  of  the  local  game 
law  as  affecting  private  or  State  lands.     [41  Stat.  L.  9f^6.] 
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Sec.  4.  [Fences  —  crecticn  and  majntenance  by  South  Dakota  —  gates  — 
additional  inclcsnrcs.]  That  the  State  of  South  Dakota  is  hereby  authorized 
and  permitted  to  erect  and  maintain  a  good  substantial  fence,  inclosing  in 
whole  or  in  part  such  areas  as  may  be  designated  and  set  aside  by  the  President 
under  the  authority  of  section  1.  The  state  shall  erect  and  maintain  such 
gates  in  this  fence  as  may  be  required  by  the  authorized  agents  of  the  Federal 
Government  in  administering  this  game  sanctuary  and  the  adjoining  national 
forest  lands,  and  may  erect  and  maintain  such  additional  indosures  as  may  be 
agreed  upon  with  the  Secretary  of  Agriculture.  The  right  of  the  State  to  main- 
tain this  fence  shall  continue  so  long  as  the  area  designated  by  the  President  as 
a  game  sanctuary  is  also  given  similar  protection  by  the  laws  of  the  State  of 
South  Dakota.     [41  Stat  L.  986.] 

Sec.  5.  [Conveyance  of  lands  in  park  to  South  Dakota  —  conveyance  of 
forest  lands  to  United  States  in  exchange.]  That  upon  recommendation  of  the 
Secretary  of  Agriculture,  the  Secretary  of  the  Interior  may  patent  to  the  State 
of  South  Dakota  not  to  exceed  one  thousand  six  hundred  acres  of  nonmineral 
national  forest  lands  not  otherwise  appropriated  or  withdrawn  within  the  areas 
set  aside  by  the  President  under  the  authority  of  section  1 :  Provided,  That  the 
State  of  South  Dakota  conveys  to  the  Government  good  and  sufficient  title  to 
other  lands  of  equal  value  owned  by  the  State  and  lying  within  the  exterior 
boundaries  of  a  national  forest  in  the  State  of  South  Dakota  and  approved  by 
the  Secretary  of  Agriculture  as  equally  desirable  for  national  forest  purposes, 
the  lands  thus  conveyed  to  the  Government  to  become  a  part  of  the  national 
forest :  Provided,  however,  That  this  authority  shall  not  operate  to  restrict 
any  selection  rights  which  the  State  may  have  or  may  be  hereafter  granted, 
excepting  as  to  the  specific  lands  conveyed  to  the  Grovernment  under  authority 
of  this  Act.     [41  Stat.  L.  986.] 
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Act  of  Blay  31,  1920,  ch.  217  (Agricultural  Appropriation  Act) ,  220. 

Weather  Bureau  —  Printing,  220. 

Act  of  June  6, 1920,  ch.  236  (Sundry  Civil  Appropriation  Act),  221. 

Sec.  1.  Bureau    of   Engraving    and   Printing  —  Proceeds   from    Work  — 
Credit  on  Appropriation,  221. 
Congressional  Memorial  Addresses  —  Illustrations,  221. 

*  *  *  [Weather  Bureau  —  printing.]  That  no  printing  shall  be  done 
by  the  Weather  Bureau  that,  in  the  judgment  of  the  Secretary  of  Agriculture, 
can  be  done  at  the  Government  Printing  Office  without  impairing  the  service  of 
said  bureau.     [41  Stat.  L,  696.] 

This  is  froDi  the  Agricultural  Appropriation  Act  of  May  31,  1920,  ch.  217. 
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[Sbc.  1.]  *  *  *  [Bureau  of  Engraving  and  Printing  —  proceeds  frcm 
wcric  —  credit  on  appropriation.]  During  the  fiscal  year  1921  all  proceeds 
derived  from  work  performed  by  the  Bureau  of  Engraving  and  Printing,  by 
direction  of  the  Secretary  of  the  Treasury,  not  covered  and  embraced  in  the 
appropriation  for  said  bureau  for  the  said  fiscal  year,  instead  of  being  covered 
into  the  Treasury  as  miscellaneous  receipts,  as  provided  by  the  Act  of  August 
4, 1886  (Twenty-fourth  Statutes,  page  227),  shall  be  credited  when  received  to 
the  appropriation  for  said  bureau  for  the  fiscal  year  1921.     [41  Stat.  L,  881.] 

This  and  the  following  paragraph  are  from  the  Sundry  Civil  Appropriation  Act  of  June  5, 
1920,  ch.  235. 

*  *  *  [OoBgreBsional  memorial  addresses  —  illnfitrations.]  The  illus- 
trations to  accompany  bound  copies  of  memorial  addresses  delivered  in  Congress 
shall  be  made  at  the  Bureau  of  Engraving  and  Printing  and  paid  for  out  of  the 
appropriation  for  that  Bureau,  or,  in  the  discretion  of  the  Joint  Committee  on 
Printing,  shaU  hereafter  be  obtained  elsewhere  by  the  Public  Printer  and  charged 
to  the  allotment  for  printing  and  binding  for  Congress.     [41  Stat,  L.  943,] 

See  note  to  preceding  paragraph. 
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GROUNDS 

Act  of  May  29,  1920,  ch.  214  (Legislative,  Executive  and  Judicial  Appropria- 
tion Act),  221. 

Sec.  7.  Rented  Buildings,  District  of  Colxmihia  —  Contents  of  Statement 
Submitted  to  Congress,  221. 

Act  of  June  6, 1^20,  ch.  235  (Sundry  Civil  Appropriation  Act,  222. 

Sec.  i.  Public  Buildings  —  Furniture,  222. 
Purchase  of  Fuel  —  Contracts,  222. 
3.  Oovernment'Owned    Buildings  —  District    of    Columbia  —  Reports 
to  Congress  Concerning,  222. 

Sec.  7.  [Rented  bnikBags,  District  of  Columlna  —  contents  of  statement  sub- 
mitted to  Congress.]  That  hereafter  the  statement  of  buildings  rented  within 
the  District  of  Columbia  for  the  use  of  the  Government,  required  by  the  Act  of 
July  16, 1892,  shall  indicate,  in  addition  to  the  data  required  by  section  3  of  the 
Act  of  May  1,  1913,  the  cost  of  the  care,  maintenance,  and  operation  of  each 
building  per  square  foot  of  floor  space  of  the  building  or  portion  of  building 
rented.     \41  Stat.  L.  691.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  29,  1920, 
ch.  214. 

The  Acts  of  July  16,  1892,  and  May  1,  1913,  {  3,  mentioned  in  the  text  wiU  be  found  in 
SFed.  Stat.  Ann.   (2d.ed.)    1081. 
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[Sec.  !,]•••  [Public  buildings  —  furniture.]  That  all  furniture 
now  owned  by  the  United  States  in  other  public  buildings  or  in  buildings  rented 
by  the  United  States  shall  be  used,  so  far  as  practicable,  whether  it  corresiwnds 
with  the  present  regulation  plan  for  furniture  or  not.     [41  Stat.  L.  878.] 

This  and  the  paragraph  which  followfl,  also  section  3  following,  are  from  the  Sundry  Civil 
Appropriation  Act  of  June  5,  1920,  eh.  235.  A  provision  identical  with  the  above  appears 
in  the  Sundry  Civil  Appropriation  Act  of  July  1,  1916,  ch.  209,  1918  Supp.  Fed.  Stat.  Ann. 
761. 

•  •  •  [Purchase  of  fuel  —  contracts.]  That  the  Secretary  of  the  Treas- 
ury is  authorized  to  contract  for  the  purchase  of  fuel  for  public  buildings  under 
the  control  of  the  Treasury  Department  in  advance  of  the  availability  of  the 
appropriation  for  the  payment  thereof.  Such  contracts,  however,  shall  not 
exceed  the  necessities  of  the  current  fiscal  year     [41  Stat.  L.  879.] 

See  note  to  preceding  paragraph. 

Sec.  3.  [Ooyemment-owned  buildings  —  District  of  Oolumbia  —  reports  to 
Congress  concerning.]  That  hereafter  it  shall  be  the  duty  of  the  head  of  each 
department  and  independent  establishment  of  the  Government  to  submit  to  Con- 
gress, annually  in  the  Book  of  Estimates,  a  statement  giving  for  each  of  the 
Government-owned  buildings  in  the  District  of  Columbia  under  their  respective 
jurisdiction  the  following  information  for  the  preceding  fiscal  year:  The 
location  and  valuation  of  each  building,  the  purpose  or  purposes  for  which  used, 
and  the  cost  of  care,  maintenance,  upkeep,  and  operation  thereof  per  square 
foot  of  floor  space.  [41  Stat.  L.  945.] 

See  note  to  first  paragraph  of  sec.  1. 


QUARANTINE 

See  Agriculture;  Animals;  Health  and  Quarantine 


RADIO  COMMUNICATION 

See  Telegraph,  Telephones  and  Cables 


RAILROADS 

See  Corporations;  Interstate  Commerce;  Postal  Service;  Pubuc  Ijands 


RECLAMATION 

See  Public  Lands;  Waters 
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RED  CROSS 

See  Charities 


REMOVAL  OF  CAUSES 

See  Judiciary 


RIVERS,  HARBORS  AND  CANALS 

Act  of  June  5,  1920,  ch.  236  (Sundry  Oiyil  Appropriation  Act),  223. 

Sec.  1.  Panama  Canal  —  Employees  —  Number  —  Bate  of  Compensation^ 
223. 

Act  of  June  5,  1920,  ch.  262  (Rivers  and  Harbors  Appropriation  Act),  224. 

Sec.  3.  New  Projects  —  Undertaking  as  Dependent  on  Cost  of  Completion, 

224. 
5.  Contracts  Uncompleted  Prior  to  April  6,  1917  —  Readjustment  of 

Compensation  —  Limitation  of  Time  for  Applying  for  Relief,  224. 
7.  Appropriations  for  River  and  Harbor  Improvements  —  Mainte- 

nance  and  Repair  —  Diversion,  224. 
9.  Damages  Resulting  from  Prosecution  of  River  and  Harbor  Works 

—  Adjustment  of  Claims  by  Chief  of  Engineers  —  Act  of  June 

25, 1910,  Amended,  224. 

CROSS-REFERENCE 

See  also  COAST  GUARD 

[Sec.  1.]  *  *  *  [Panama  Ganal  —  employees  —  number — rate  of  com- 
pensation.] Except  in  cases  of  emergency,  or  conditions  arising  subsequent  to 
and  unforeseen  at  the  time  of  submitting  the  annual  estimates  to  Congress, 
and  except  for  those  employed  in  connection  with  the  construction  of  perma- 
nent quarters,  offices,  and  other  necessary  buildings,  dry  docks,  repair  shops, 
yards,  docks,  wharves,  warehouses,  storehouses,  and  other  necessary  facilities 
and  appurtenances  for  the  purpose  of  providing  coal  and  other  materials,  labor, 
Impairs,  and  supplies,  and  except  for  the  permanent  operating  organization 
nnder  which  the  compensation  of  the  various  positions  is  limited  by  section  4 
of  the  Panama  Canal  Act,  there  shall  not  be  employed  at  any  time  during  the 
fiscal  year  1921  under  any  of  the  foregoing  appropriations  for  the  Panama 
Canal,  any  greater  number  of  persons  than  are  specified  in  the  notes  submitted 
respectively,  in  connection  with  the  estimates  for  each  of  said  appropriations  in 
the  annual  Book  of  Estimates  for  said  year,  nor  shall  there  be  paid  to  any  such 
penon  during  that  fiscal  year  any  greater  rate  of  compensation  than  was  author- 
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ized  to  be  paid  to  persons  occupying  the  same  or  like  positions  on  July  1,  1919 ; 
and  all  employments  made  or  compensation  increased  because  of  emergencies 
or  co-.ditions  so  arising  shall  be  specifically  set  forth,  with  the  reasons  therefor, 
by  the  governor  in  his  report  for  the  fiscal  year  1921.     [41  Stat.  L.  945,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  5,  1920,  ch.  235. 


An  Act  Making  appropriations  for  the  coiLstraction,  repair,  and  preservation 
of  certain  public  works  on  rivers  and  harbors,  and  for  other  purposes. 

[Act  of  June  5,  1920,  ch.  252,  41  Stat.  L.  1009.] 

Sec.  3.  [New  projects  —  undertaking  as  dependent  on  cost  of  completion.] 

That  the  last  paragraph  of  section  1  of  the  River  and  Harbor  Act  approved 
March  2,  1919,  which  reads:  *'  No  work  shall  be  undertaken  upon  any  new 
project  herein  adopted  unless  the  Secretary  of  War  shall  be  of  the  opinion  that, 
based  upon  the  cost  at  the  time  of  entering  upon  the  work,  the  project  can  be 
completed  at  a  cost  not  greater  than  forty  pel*  centum  in  excess  of  the  estimate 
of  cost  in  the  report  upon  such  project.''  be,  and  the  same  is  hereby,  repealed. 
[41  Stat.  L.  1013.] 

Sec.  5.  [Contracts  uncompleted  prior  to  April  6,  1917  —  readjustment  of 
ccmpensation — limitation  of  time  for  applying  for  relief.]  That  the  time 
within  which  applications  for  relief  under  the  provisions  of  section  10  of  the 
River  and  Harbor  Act  approved  March  2,  1919,  may  be  filed  by  contractors 
with  the  Secretary  of  War,  or  with  district  engineers,  or  other  contracting 
officials  of  the  Engineer  Department,  is  hereby  limited  to  six  months  after  the 
date  of  the  approval  of  this  Act.     [41  Stat.  L.  1014.] 

For  section  10  of  Act  of  March  2,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat. 
Ann.  839. 

Sec.  7.  [Appropriations  for  river  and  harbor  improvements  —  maintenance 
and  repair  —  diversion.]  That  appropriations  heretofore  or  herein  made  for 
works  of  river  and  harbor  improvements,  or  so  much  thereof  as  shall  be  neces- 
sary, may,  in  the  discretion  of  the  Secretary  of  War,  be  used  for  maintenance 
and  for  the  repair  and  restoration  of  said  works  whenever  from  any  cause  they 
may  have  become  seriously  impaired,  as  well  as  for  the  further  authorized 
improvement  of  said  works :  Provided,  That  no  appropriation  shall  be  diverted 
from  one  project  to  another.     [41  Stat.  L.  1014.] 

Section  8  relates  to  military  supplies  and  their  disposition,  and  will  be  found  under  Wab 
Depabtmsnt  and  Military  Establish miint,  p.  363,  post. 

Sec.  9.  [Damages  resulting  from  prosecution  of  river  and  harbor  worics  — 
adjustment  of  claims  by  Ohief  of  Engineers  —  Act  of  June  25, 1910,  amended.] 

That  section  4  of  the  River  and  Harbor  Act,  approved  June  25,  1910,  be,  and 
the  same  is  hereby,  amended  so  as  to  read  as  follows: 

*'  Sec.  4.  That  whenever  any  vessel  belonging  to  or  employed  by  the  United 
States  engaged  upon  river  and  harbor  works  collides  with  and  damages  another 
vessel,  pier,  or  other  legal  structure  belonging  to  any  person  or  corporation, 
and  whenever,  in  the  prosecution  of  river  and  harbor  works,  an  accident  occurs 
damaging  or  destroying  property  belong  to  any  person  or  corporation,  and 
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vrhenever  personal  property  of  employees   of  the  United  States,   who  are 

employed  on  or  in  connection  with  river  and  harbor  works,  is  damaged  or 

dextroyed  in  connection  with  the  loss,  threatened  loss,  or  damage  to  United 

States  property,  or  through  efforts  to  save  life  or  to  preserve  United  States 

property,  the  Chief  of  Engineers  shall  cause  an  immediate  examination  to  be 

made,  and  if,  in  his  judgment,  the  facts  and  circumstances  are  such  as  to  make 

the  wholc'or  any  part  of  the  damages  or  destruction  a  proper  charge  against  the 

United  States,  the  Chief  of  Engineers,  subject  to  the  approval  of  the  Secretary 

of  War,  shall  have  authority  to  adjust  and  settle  all  claims  for  damages  or 

destruction  caused  by  the  above  designated  collisions,  accidents,  and  so  forth, 

in  cases  where  the  damage  or  expense  does  not  exceed  $500,  and  pay  the  same 

from  the  appropriation  directly  involved,  and  to  report  such  as  exceed  $600 

to  Congress  for  its  consideration."     [41  Stat.  L.  1015.] 

For  section  4  of  Act  of  June  25,   1910,   as  originally  enacted,  see   9  Fed.   Stat.   Ann. 
(2d  ed.)  36.  *  *  6         J  » 


SCHOOLS 


See  Coast  and  Geodetic  Survey;  Indians;  Navy;  Vocational 

Rehabilitation 


SCREW  THREAD  COMMISSION 

See  Weights  and  Measures 
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Act  of  June  6,  1920,  ch.  260  ("  Merchant  Marine  Act  "),  225. 

Sec.  31.  Payment  of  Wages  at  Port,  etc.—  R.  S.  Sec.  4530  Amended,  225. 
32  Advances  and  Allotment  of  Wages  — Sec.  10  of  Act  of  June  26, 

1884,  Amended,  226. 
33.  Personal     Injuries  —  Dam^ages  —  Death  —  Personal     Representa- 
tives' Jurisdiction  in  Actions  — Sec.  20  of  Act  of  March  4, 
1915,  Amended,  227. 

CR0S8-S£P£fiSHCS 

See  also  SHIPPING  AND  NAVIGATION 

Sec.  31.  [Payment  of  wages  at  port,  etc.—  B,  8.  sec.  4530  amended.]  That 
section  4630  of  the  Revised  Statutes  of  the  United  States  is  amended  to  read  as 
'mIows: 

"  Sec.  4630.  Every  seaman  on  a  vessel  of  the  United  States  shall  be  entitled 
to  receive  on  demand  from  the  master  of  the  vessel  to  which  he  belongs  one- 
8 


226  FED.  STAT.  ANN.  — 1920  SUPP. 

half  part  of  the  balance  of  his  wages  earned  and  remaining  unpaid  at  the 
time  when  such  demand  is  made  at  every  port  where  such  vessel,  after  the 
voyage  has  been  commencedi  shall  load  or  deliver  cargo  before  the  voyage  is 
ended,  and  all  stipulations  in  the  contract  to  the  contrary  shall  be  void :  Pro- 
vided, Such  a  demand  shall  not  be  made  before  the  expiration  of,  nor  oftener 
than  once  in,  five  days  nor  more  than  once  in  the  same  harbor  on  the  same 
entry.  Any  failure  on  the  part  of  the  master  to  comply  with  this  demand  shall 
release  the  seaman  from  his  contract  and  he  shall  be  entitled  to  full  payment 
of  wages  earned.  And  when  the  voyage  is  ended  every  such  seaman  shall  be 
entitled  to  the  remainder  of  the  wages  which  shall  be  then  due  him,  as  provided 
in  section  4629  of  the  Revised  Statutes:  Provided  further,  That  notwith- 
standing any  release  signed  by  any  seaman  under  section  4552  of  the  Revised 
Statutes  any  court  having  jurisdiction  may  upon  good  cause  shown  set  aside 
such  release  and  take  such  action  as  justice  shall  require:  And  provided 
further,  That  this  section  shall  apply  to  seamen  on  foreign  vessels  while  in 
harbors  of  the  United  States,  and  the  courts  of  the  United  States  shall  be  open 
to  such  seamen  for  its' enforcement.  *  *     [41  Stat.  L,  1006.] 

This  section  and  sections  32  and  33  which  follow  are  from  the  "  Merchant  Marine  Act " 
of  June  5,  1020,  ch.  250.    The  Act  will  be  found  under  the  title  Shipping  and  Navigation. 

For  R.  S.  sec.  4530  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   158. 

For  R.  8.  sees.  4520,  4552,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  156. 
183. 

Sec.  32.  [Advances  and  allotment  of  wages  —  sec.  10  of  Act  of  June  26, 
1884,  amended.]  That  paragraph  (a)  of  section  10  of  the  Act  entitled  ''An 
Act  to  remove  certain  burdens  on  the  American  merchant  marine  and  encourage 
the  American  foreign  carrying  trade,  and  for  other  purposes, ' '  approved  June  26, 
1884,  as  amended,  is  hereby  amended  to  read  as  follows : 

"  Sec.  10.  (a)  That  it  shall  be,  and  is  hereby,  made  unlawful  in  any  case  to 
pay  any  seaman  wages  in  advance  of  the  time  when  he  has  actually  earned  the 
same,  or  to  pay  such  advance  wages,  or  to  make  any  order,  or  note,  or  other 
evidence  of  indebtedness  therefor  to  any  other  person,  or  to  pay  any  person, 
for  the  shipment  of  seamen  when  payment  is  deducted  or  to  be  deducted  from 
a  seaman's  wages.  Any  person  violating  any  of  the  foregoing  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  punished  by  a  fine  of  not  less  than  $25  nor  more  than  $100,  and  may  also  be 
imprisoned  for  a  period  of  not  exceeding  six  months,  at  the  discretion  of  the 
court.  The  payment  of  such  advance  wages  or  allotment,  whether  made  within 
or  without  the  United  States  or  territory  subject  to  the  jurisdiction  thereof, 
shall  in  no  case  except  as  herein  provided  absolve  the  vessel  or  the  master  or 
the  owner  thereof  from  the  full  payment  of  wages  after  the  same  shall  have 
been  actually  earned,  and  shall  be  no  defense  to  a  libel  suit  or  action  for  the 
recovery  of  such  wages.  If  any  person  shall  demand  or  receive,  either  directly 
or  indirectly,  from  any  seaman  or  other  person  seeking  employment,  as  sea- 
man, or  from  any  person  on  his  behalf,  any  remuneration  whatever  for  provid- 
ing him  with  employment,  he  shall  for  every  such  offense  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  imprisoned  not  more  than  six  months  or  fined  not 
more  than  $500."    [41  Stat.  L.  1006.] 

See  note  to  preceding  section. 

For  section  10  of  Act  of  June  26,  1884,  here  amended,  see  0  Fed.  Stat.  Ann.  (2d  ed.) 
174. 
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Sec.  33.  [Personal  injuries  —  damages  —  death  —  personal  representatives' 
jurisdiction  in  actions  —  sec.  20  of  Act  of  March  4,  1915>  amended.]  That 
section  20  of  such  Act  of  March  4,  1915^  be,  and  is,  amended  to  read  as  follows: 

"  Sec.  20.  That  any  seaman  who  shall  suffer  personal  injury  in  the  course 
of  his  employment  may,  at  his  election,  maintain  an  action  for  damages  at  law, 
with  the  right  of  trial  by  jury,  and  in  such  action  all  statutes  of  the  United 
States  modifying  or  extending  the  common-law  right  or  remedy  in  cases. of 
personal  injury  to  railway  employees  shall  apply;  and  in  case  of  the  death  of 
any  seaman  as  a  result  of  any  such  personal  injury  the  personal  representative 
of  such  seaman  may  maintain  an  action  for  damages  at  law  with  the  right  of 
trial  by  jury,  and  in  such  action  all  statutes  of  the  United  States  conferring  or 
regulating  the  right  of  action  for  death  in  the  case  of  railway  employees  shall 
be  applicable.  Jurisdiction  in  such  actions  shall  be  under  the  court  of  the 
district  in  which  the  defendant  employer  resides  or  in  which  his  principal  office 
is  located."     \41  Stat.  L.  1007.] 

See  note  to  preceding  section  31. 

For  section  20  of  Act  of  March  4,  1915,  here  amended,  see  9  Fed.  Stat.  Ann.   (2d  ed.) 
ISO; 


SE  CURmES 

See  Interstate  Commerce 


SEEDS 

See  AoRitoLTURB 


SEQUOIA  NATIONAL  PARK 

See  PuBuc  Pakks 
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SHIPPING  AND  NAVIGATION 

Act  of  Feb.  19,  1920,  ch.  83,  230. 

Sec,  1.  Changing    Names    of    Vessels  — Authority    of    Commissioner    of 
Navigation,  230.' 

2,  Rules    and    Regulations  —  Evidence  —  Order    Changing    Name  — 

Publication,  231, 

3.  Fees  for  Privilege  of  Securing  Changes  of  Name,  231. 

4.  Repeal  of  Legislation  Affecting  Same  Subject,  231, 

5,  Act  When  in  Effect,  231. 

Act  of  March  9, 1920,  ch.  95,  231. 

Sec,  1,  Vessels  or  Cargo  Belonging  to  United  States  —  Arrest  or  Seizure 
by  Judicial  Process  —  Panama  Railroad  Company,  231, 

2.  Libel   in   Personam  —  Venue  —  Service  —  Cross   Libel  —  Transfer 

of  Cause  to  Another  District,  232, 

3.  Hearing  and  Determination  —  Decree  —  Appeals  —  Election  to  Pro- 

ceeded as  in  Rem  —  Bond  or  Stipulation,  232. 

4.  Causes  of  Action  against  United  States  Affecting  Vessels  Formerly 

Belonging  to  It  —  Attachment  of  Vessels,  233, 

5.  Date  of  Creation  of  Cause  of  Action  as  Affecting  Right  to  Sue  — 

Limitation  of  Actions,  233, 

6.  Exemptions  and  Limitai;i4>ns  of  Liability,  233. 

7.  Seizures  and  Suits  in  Foreign  Jurisdiction,  233. 

8.  Satisfaction  of  Judment  against  United  States,  234. 

9.  Arbitrating,  Compromising  or  Settling  Claims,  234. 

10.  Salvage  Services,  234. 

11.  Moneys  Recovered  in  Suits  by  United  States  —  Disposition,  234. 

12.  Reports  to  Congress* of  Judgments  Rendered  and  Settlements  of 

Claims  arising  under  This  Act,  235. 
13,  Repeal  of  Inconsistent  Acts,  235. 

Act  of  March  30,  1920,  ch.  Ill,  235. 

Sec.  1,  Actions,  in  Admiralty  for  Death  on  High  Seas  —  Parties  — 
Beneficiaries,  235. 

2.  Measure  of  Compensation  —  Apportionment,  235. 

3.  Limitation  of  Actions,  235. 

4.  Actions  in  Admiralty  Brought  under  Law  of  Foreign  State,  235. 

5.  Death  from  Wrongful  Act  During  Pendency  of  Action  —  Sub- 

stitution of  Parties,  236 

6.  Contributory  Negligence  as  Bar  to  Recovery,  236. 

7.  State  Statutes  as  Affected  by  This  Act  —  Certain  Waters  Expressly 

Excepted  from  Application  of  Act,  236. 

8.  Pending  Actions  as  Affected  by  Act,  236. 

Act  of  June  6,  1920,  ch.  235  (Sundry  Civil  Apprpriation  Act),  236. 

Sec,  1,  Emergency  Shipping  Fund  —  Reduction  of  Appropriation  —  Com-- 
pensation  for  Ship  Construction  —  Renting  Buildings  in  District 
of  Columbia  —  Expenditures  for  Printing,  236. 
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Act  of  June  5,  1920,  ch.  260  (Janes  Shipping  Act),  287. 

Sec.  1.  Mercliant    Marine    Act  —  Purposes    Stated  —  General    Duty    of 
United  States  Shipping  Board,  237. 
2.  Repeal  of  Certain  Provisions  of  Prior  Shipping  Acts  —  Limita- 
tions Attached  to  Repeal  Enumerated,  237. 
8.  (a)  United  States  Shipping  Board  —  Creation  —  Membership,  etc. 
—  Duties  —  Rules    and    Regulations  —  Attorneys  —  Sec.    3    of 
''  Shipping  Act,  1916,"  Amended,  238. 
(b)  United  States  Shipping  Board  —  Salaries  —  Sec.  4  of  **  Ship- 
ping  Act,  1916,''  Amended,  239. 
4.  VpsseU  and  Other  Property  Acquired  by  President  —  Transfer  to 
Shipping  Board,  239. 

5.  Sale  of  Government  Owned  Vessels  to  Citizens,  240. 

6.  Sale  of  Vessels  to  Aliens,  240. 

7.  Steamship  Lines  —  Establishment  and  Operation  —  Carrying  Mails, 

241, 

8.  Duty  of  Shipping  Board  with  Respect  to  Developing  Ports  and 

Transportation    Facilities  —  Investigations  —  RaU    Rates,    etc., 
242. 

9.  Vessels  Purchased  on  Credit  —  Duty  of  Purchasers  to  Insure,  242. 

10.  Insurance  Fund  —  Creation  by  Shipping  Board,  242. 

11.  Construction  Loan  Fund  —  Creation  and  Use,  243. 

12.  Reconditioning  and  Repair  of  Unsold  Vessels  —  Operation  or  Lease 

by  Shipping  Board  —  Emergency  Fleet  Corporation  —  Continu- 
ance in  Existence,  243. 

13.  Property  Other  than  Vessels  in  Hands  of  Shipping  Board  —  Sale, 

243. 

14.  Net  Proceeds  Derived  by  Shipping  Board  —  Disposition,  243. 

15.  Vessels  Furnished  War  Department  —  Payment  for  Charter  Hire, 

244. 

16.  {See  Labor.) 

17.  Docks,  Piers,  Warehouses,  etc. —  Transfer  to  Shipping  Board  by 

President  or  Departments,  244. 

18.  Registry,  etc.  —  Vessels  Purchased,  etc.,  from  Shipping  Board  — 

Foreign  Built  Vessels  —  Coastwise  Trade  —  Restrictions  on 
Sales,  Transfers,  and  Mortgages  —  Foreign  Registry  or  Flag  — 
Sec.  9  of  "  Shipping  Act,  1916,"  Amended,  244, 

19.  Rules  and  Renulations  Affecting  Shipping  in  Foreign  Trade,  245. 

20.  (1)  Common  Carriers  by  Water  —  Combinations  and  Discrimina- 

tions— ''  Deferred    Rebates  " — *'  Fighting  Ships  " — Penalties 

—  Sec.  14  of  '*  Shipping  Act,  1916,"  Amended,  246. 

{2)  Enforcement  of  Penalties  against  Common  Carriers  by  Water 

—  Authority  of  Shipping  Board  —  Sec.  14a  Added  to  "  Shipping 
Act,  1916,"  247. 

21.  Coastwise  Laws  of  United  States  —  Extension  to  Island,  etc..  Terri- 

tories —  Steamship  Service  Established  —  Registry  —  Philippine 
Islands,  247. 

22.  Coastwise   Trade  —  Foreign  BuUt  Ships  —  American  Registry  — 

Act  of  Oct.  6,  1917,  Repealed  —  Permits  for  Carrying  Passengers 
—  Hawaii,  248. 

23.  Vessel  Ovmers  —  Income  Taxes  —  Deductions  and  Exemptions,  248. 

24.  United  States  Mills  —  Carrying  on  American- Built  Vessels,  249. 
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Sec,  25.  Classification   of    Vessels   Owned   by    United   States  —  American 
Bureau  of  Shipping,  249, 

26.  Cargo  Vessels  —  Carrying  Persons  Other  than  Crew,  249, 

27.  Merchandise  Transported  between  Points  in  United  States  Indud- 

ing  Territories  —  Vessels  Employed,  250, 

28.  Discriminations  by  Common  Carriers  in  Rates,  etc,  250. 

29.  (a)     Definitions  —  '*  Association*' — **  Marine     Insurance     Com- 

panies,** 251, 
{b)  ** Antitrust     Laws** — Application      to     Marine     Insurance 
Business,  251. 

30.  ''  Ship  Mortgage  Act,  1920,**  251. 
Definitions,  251, 

Recording  of  Sales,  Conveyances,  and  Mortgages  of  Vessels  of  the 

United  States,  252, 
Penalties,  254. 

Foreclosure  of  Preferred  Mortgages,  255, 
Transfers    of    Mortgaged    Vessels    and    Assignment    of    Vessel 

Mortgages,  256. 
Maritime  Liens  for  Necessaries,  257. 
Miscellaneous  Provisions,  257, 
81-33,  {See  Seamen.) 

34,  Discriminating  Customs  Duties  —  Imports  in  Foreign  Vessels  — 

Discriminatory  Tonnage  Dues  on  Foreign  Vessels  —  Treaties  and 
Conventions  —  Termination. 

35,  Power  and  Authority  Vested  in  Shipping  Board  —  Delegation  to 

Emergency  Fleet  Corporation,  258. 

36,  Invalidity  of  Part  of  Act  —  Remainder  Unaffected,  258, 

37,  Words  and  Terms  in  Act  Defined,  258. 

38,  Corporation,  Partnership,  or  Association  as  Citizen  —  Controlling 

Interest  in  Corporation  —  Alien  Ownership — Act  as  Including 
Receivers  and  Trustees  —  Sec,  2  of  "Shipping  Act,  1916/* 
amended,  259. 

39,  Name  of  Act  —  "  Merchant  Marine  Act,  1920,''  259. 

Act  of  June  5, 1020,  ch.  253  (Deficiency  Appropriation  Act),  250. 

Shipping  Bulletin  —  Publication  by  Secretary  of  Navy,  259. 

CROSS-REFERENCES 

See  also  COAST  GUARD;  CUSTOMS  DUTIES;  INTERSTATE  COMMERCE/ 

LABOR;  NAVY;  SEAMEN;  WATERS 

An  Act  To  anthorise  the  Commissioner  of  Navigation  to  change  the  names 

of  vessels. 

[Act  of  Feb.  19,  1920,  ch.  83,  41  Stat,  L.  436.] 

[Seo.  1.]  [Changing  names  of  vessels — authority  of  Commissioner  of 
Navigation.]  That  the  Commissioner  of  Navigation  shall,  under  the  directioTi 
of  the  Secretary  of  Commerce,  be  empowered  to  change  the  names  of  vessels 
of  the  United  States  on  application  of  the  owner  or  owners  of  such  vessels 
when  in  his  judgment  there  shall  be  sufficient  cause  for  so  doing.  [41  Stat. 
L.  436,] 
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Sec.  2.  [Boles  and  regulations  —  evidence  —  order  changing  name  —  pub- 
lioaticn.]  That  the  Commissioner  of  Navigation,  with  the  approval  of  the  Secre- 
tary of  Commerce,  shall  establish  such  rules  and  regulations  and  procure  such 
evidence  as  to  age,  condition,  where  built,  and  pecuniary  liability  of  the  vessel  as 
he  may  deem  necessary  to  prevent  injury  to  public  or  private  interests ;  and 
when  permission  is  granted  by  the  Commissioner  of  Navigation,  he  shall  cause 
the  order  for  the  change  of  name  to  be  published  at  least  in  four  issues  in  some 
daily  or  weekly  paper  at  the  place  of  documentation,  and  the  cost  of  procuring 
evidence  and  advertising  the  change  of  name  to  be  paid  by  the  person  or  persons 
desiring  such  change  of  name.    [4i  Stai.  L.  437.] 

Sec.  3.  [Fees  for  privilege  of  securing  changes  of  name.]  That  for  th^ 
privilege  of  securing  such  changes  of  name  the  following  fees  shaU  be  paid  by 
the  owners  of  vessels  to  collectors  of  customs,  to  be  deposited  in  the  Treasury 
by  such  collectors  as  navigation  fees :  For  vessels  ninety-nine  gross  tons  and 
under,  $10;  for  vessels  one  hundred  gross  tons  and  up  to  and  including  four 
hnndred  and  ninety-nine  gross  tons,  $25;  for  vessels  five  hundred  gross  tons 
and  up  to  and  including  nine  hundred  and  ninety-nine  gross  tons,  $50;  for 
vessels  one  thousand  gross  tons  and  up  to  and  including  four  thousand  nine 
hundred  and  ninety-nine  gross  tons,  $75;  for  vessels  five  thousand  gross  tons 
and  over,  $100.     [41  Siat  L.  437.] 

Sec.  4.  [Bepeal  of  legislation  affecting  same  subject.]  That  sections  1  and 
2  of  the  Act  of  March  2,  1881,  entitled  **An  Act  to  authorize  the  Secre- 
tary of  the  Treasury  to  change  the  name  of  vessels  under  certain  circumstances, ' ' 
and  section  5  of  the  Act  of  July  5,  1884,  entitled  **An  Act  to  constitute  a 
Bureau  of  Navigation  in  the  Treasury  Department,"  are  hereby  repealed.  [41 
Stat  L.  437.] 

For  Act  of  March  2,  1881,  sees.  1  and  2  here  repealed,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  289. 
For  Act  of  July  5,  1884,  sec  5,  here  repealed,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  247. 

Sbc.  5.  [Act  when  in  effect.]  That  this  Act  shall  take  effect  thirty  days  after 
its  passage.     [41  Stat.  L.  437.] 


An  Act  Anthorixing  suits  against  the  United  States  in  admiralty,  suits  for 
salvage  services,*  and  providing  for  the  release  of  merchant  vessels  belong- 
ing to  the.  United  States  from  arrest  and  attachment  in  foreign  Juris- 
dictiona,  and  for  other  purposes. 

[Act  of  March  9,  1920,  cfc.  95,  41  Stat.  L.  535.] 

m 

[Sbc.  1.]  [Vessels  or  cargo  belonging  to  United  States  —  arrest  or  seinre 
b7  judicial  process  —  Panama  Railroad  Oompany.]  That  no  vessel  owned  by 
the  United  States  or  by  any  corporation  in  which  the  United  States  or  its  repre- 
sentatives shall  own  the  entire  outstanding  capital  stock  or  in  the  possession  of 
the  United  States  or  of  such  corporation  or  operated  by  or  for  the  United 
States  or  such  corporation,  and  no  cargo  owned  or  possessed  by  the  United 
States  or  by  such  corporation,  shall  hereafter,  ia  view  of  the  provision  herein 
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made  for  a  libel  in  personam,  be  subject  to  arrest  or  seizure  by  judicial  process 
in  the  United  States  or  its  possessions:  Provided,  That  this  Act  shall  not  apply 
to  the  Panama  Railroad  Company.     [41  Stat,  L.  525,] 

Sec.  2.  [Libel  in  personam  —  venue  —  service  —  cross  libel  —  transfer  of 
cause  to  another  district.]  That  in  cases  where  if  such  vessel  were  privately 
owned  or  operated,  or  if  such  cargo  were  privately  owned  and  possessed,  a 
proceeding  in  admiralty  could  be  maintained  at  the  time  of  the  commencement 
of  the  action  herein  provided  for,  a  libel  in  personam  may  be  brought  against 
the  United  States  or  against  such  corporation,  as  the  case  may  be,  provided 
that  such  vessel  is  employed  as  a  merchant  vessel  or  is  a  tug  boat  operated  by 
such  corporation^  Such  suits  shall  be  brought  in  the  district  court  of  the 
United  States  for  the  district  in  which  the  parties  so  suing,  or  any  of  them, 
reside  or  have  their  principal  place  of  business  in  the  United  States,  or  in  which 
the  vessel  or  cargo  charged  with  liability  is  found.  The  libelant  shall  forthwith 
serve  a  copy  of  his  libel  on  the  United  States  attorney  for  such  district  and 
mail  a  copy  thereof  by  registered  mail  to  the  Attorney  General  of  the  United 
States,  and  shall  file  a  sworn  return  of  such  service  and  mailing.  Such  service 
and  mailing  shall  constitute  valid  service  on  the  United  States  and  such  corpo- 
ration* In  case  the  United  States  or  such  corporation  shall  file  a  libel  in  rem  or 
in  personam  in  any  district,  a  cross-libel  in  personam  may  be  filed  or  a  set-off 
claimed  against  the  United  States  or  such  corporation  with  the  same  force  and 
effect  as  if  the  libel  had  been  filed  by  a  private  party.  Upon  application  of 
either  party  the  cause  may,  in  the  discretion  of  the  court,  be  transferred  to  any 
other  district  court  of  the  United  States.     [41  Stat,  L,  525,] 

Sec.  3.  [Hearing  and  determination  —  decree — appeals  —  election  to  pro- 
ceed as  in  rem  —  bond  or  stipulation.]    That  such  suits  shall  proceed  and  shall 
be  heard  and  determined  according  to  the  principles  of  law  and  to  the  rules  of 
practice  obtaining  in  like  cases  between  private  parties.    A  decree  against  the 
United  States  or  such  corporation  may  include  costs  of  suit,  and  when  the 
decree  is  for  a  money  judgment,  interest  at  the  rate  of  4  per  centum  per 
annum  until  satisfied,  or  at  any  higher  rate  which  shall  be  stipulated  in  any 
contract  upon  which  such  decree  shall  be  based.    Interest  shall  run  as  ordered 
by  the  court.    Decrees  shall  be  subject  to  appeal  and  revision  as  now  provided 
in  other  ca?es  of  admiralty  and  maritime  jurisdiction.    If  the  libelant  so  elects 
in  his  libel  the  suit  may  proceed  in  accordance  with  the  principles  of  libels  in 
rem  wherever  it  shall  appear  that  had  the  vessel  or  cargo  been  privately  owned 
and  possessed  a  libel  in  rem  might  have  been  maintained.    Elections  so  to  pro- 
ceed shall  not  preclude  the  libelant  in  any  proper  case  from  seeking  relief  in 
personam  in  the  same  suit.    Neither  the  United  States  nor  such  corporation  shall 
be  required  to  give  any  bond  or  admiralty  stipulation  on  any  proceeding  brought 
hereunder.    Any  such  bond  or  stipulation  heretofore  given  in  admiralty  causes 
by  the  United  States,  the  United  States  Shipping  Board,  or  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation,  shall  become  void  and  be  sur- 
rendered and  canceled  upon  the  filing  of  a  suggestion  by  the  Attorney  Gkneral 
or  other  duly  authorized  law  officer  that  the  United  States  is  interested  in  such 
cause,  and  assumes  liability  to  satisfy  any  decree  included  within  said  bond  or 
stipulation,  and  thereafter  any  such  decree  shall  be  paid  as  provided  in  section 
8  of  this  Act.     [41  Stat.  L.  526.] 


%. 
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Sec.  4.  [Causes  of  action  against  United  States  affecting  vessels  formerly 
bdongmg  to  it  —  attachment  of  vessels.]  That  if  a  privately  owned  vessel  not 
in  the  possession  of  the  United  States  or  of  such  corporation  is  arrested  or 
attached  upon  any  cause  of  action  arising  or  alleged  to  have  arisen  from 
previous  possession,  ownership,  or  operation  of  such  vessel  by  the  United  States 
or  by  such  corporation  such  vessel  shall  be  released  without  bond  or  stipulation 
therefor  ux)on  the  suggestion  by  the  United  States,  through  its  Attorney  General 
or  other  duly  authorized  law  officer,  that  it  is  intei'ested  in  such  cause,  desires 
such  release,  and  assumes  the  liability  for  the  satisfaction  of  any  decree  obtained 
by  the  libelant  in  such  cause,  and  thereafter  such  cause  shall  proceed  against 
the  United  States  in  acoordance  with  the  provisions  of  this  Act.  [41  Stat, 
L.  526.] 

Sec.  5.  [Date  of  creation  of  cause  of  action  as  affecting  right  to  sue— - 
liniitatioii  of  actions.]  That  suits  as  herein  authorized  may  be  brought  only  on 
causes  of  action  arising  since  April  6,  1917,  provided  that  suits  based  on  causes 
of  action  arising  prior  to  the  taking  effect  of  this  Act  shall  be  brought  within  one 
year  after  this  Act  goes  into  effect;  and  all  other  suits  hereunder  shall  be 
brought  within  two  years  after  the  cause  of  action  arises.     [41  Stat.  L.  526,] 


Sec.  6.  [Exemptions  and  limitations  of  liability.]  That  the  United  States 
or  such  corporation  shall  be  entitled  to  the  benefits  of  all  exemptions  and  of 
all  limitations  of  liability  accorded  by  law  to  the  owners,  charterers,  operators, 
or  agents  of  vessels.    [41  Stat.  L.  527.] 

Sec.  7.  [Seizures  and  snits  in  foreign  jurisdiction.]  That  if  any  vessel  or 
cargo  within  the  purview  of  sections  1  and  4  of  this  Act  is  arrested,  attached,  or 
otherwise  seized  by  process  of  any  court  in  any  country  other  than  the  United 
States,  or  if  any  suit  is  brought  therein  against  the  master  of  any  such  vessel 
for  any  cause  of  action  arising  from,  or  in  connection  with,  the  possession, 
operation,  or  ownership  of  any  such  vessel,  or  the  possession,  carriage,  or  owner- 
ship of  any  such  cargo,  the  Secretary  of  State  of  the  United  States  in  his 
discretion,  upon  the  request  of  the  Attorney  General  of  the  United  States,  or 
any  other  officer  duly  authorized  by  him,  may  direct  the  United  States  consul 
residing  at  or  nearest  the  place  at  which  such  action  may  have  been  com- 
menced to  claim  such  vessel  or  cargo  as  immune  from  such  arrest,  attachment, 
or  other  seizure,  and  to  execute  an  agreement,  undertaking,  bond,  or  stipulation 
for  and  on  behalf  of  the  United  States,  or  the  United  States  Shipping  Board, 
or  such  corporation  as  by  said  court  required,  for  the  release  of  such  vessel  or 
cargo,  and  for  the  prosecution  of  any  appeal ;  or  may,  in  the  event  of  such  suits' 
against  the  master  of  any  such  vessel,  direct  said  United  States  consul  to  enter 
the  appearance  of  the  United  States,  or  of  the  United  States  Shipping  Board,  or 
of  such  corporation,  and  to  pledge  the  credit  thereof  to  the  payment  of  any 
judgment  and  cost  that  may  be  entered  in  such  suit.  The  Attorney  General  is 
hereby  vested  with  power  and  authority  to  arrange  with  any  bank,  surety  com- 
pany, person,  firm,  or  corporation  in  the  United  States,  its  Territories  and 
possessions,  or  in  any  foreign  country,  to  execute  any  such  aforesaid  bond  or 
stipulation  as  surety  or  stipulator  thereon,  and  to  pledge  the  credit  of  the 
United  States  to  the  indemnification  of  such  surety  or  stipulator  as  may  be 
required  to  secure  the  execution  of  such  bond  or  stipulation.    The  presentation 
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of  a  copy  of  the  judgment  roll  in  any  such  8uit,  certified  by  the  deit  of  the 
court  and  authenticated  by  the  certificate  and  seal  of  the  United  States  consul 
claiming  such  vessel  or  cargo,  or  his  successor,  and  by  the  certificate  of  the 
Secretary  of  State  as  to  the  official  capacity  of  such  consul,  shall  be  sufficient 
evidence  to  the  proper  accounting  officers  of  the  United  States,  or  of  the  United 
States  Shipping  Board,  or  of  such  corporation,  for  the  allowance  and  payment 
of  such  judgments:  Provided,  however,  That  nothing  in  this  section  shall  be 
held  to  prejudice  or  preclude  a  claim  of  the  immunity  of  such  vessel  or  cargo 
from  foreign  jurisdiction  in  a  proper  case.     [41  Stat,  L.  527.] 

Sec.  8.  [SatiBfaction  of  judgment  against  United  States.]  That  any 
final  judgment  rendered  in  any  suit  herein  authorized,  and  any  final  judgment 
within  the  purview  of  sections  4  and  7  of  this  Act,  and  any  arbitration  award 
or  settlement  had  and  agreed  to  under  the  provisions  of  section  9  of  this  Act, 
shall,  upon  the  presentation  of  a  duly  authenticated  copy  thereof,  be  paid  by 
the  proper  accounting  officers  of  the  United  States  out  of  any  appropriation  or 
insurance  fund  or  other  fund  esi)ecially  available  therefor;  otherwise  there  is 
hereby  appropriated  out  of  any  money  in  the  Treasury  of  the  United  States  not 
otherwise  appropriated,  a  sum  sufficient  to  pay  any  such  judgment  or  award 
or  settlement.     [41  Stat.  L.  527.] 


Sbo.  9  [Arbitrating,  compromisixig  or  settling  claims.]  That  the  Secretary 
of  any  department  of  the  Government  of  the  United  States,  or  the  United  States 
Shipping  Board,  or  the  board  of  trustees  of  such  corporation,  having  control  of 
the  possession  or  operation  of  any  merchant  vessel  are,  and  each  hereby  is, 
authorized  to  arbitrate,  compromise,  or  settle  any  claim  in  which  suit  will  lie 
under  the  provisions  of  sections  2,  4,  7,  and  10  of  this  Act.     [41  Stat,  L.  527.] 

Sec.  10.  [Salvage  services.]  That  the  United  States,  and  the  crew  of  any 
merchant  vessel  owned  or  operated  by  the  United  States,  or  such  corporation, 
shall  have  the  right  to  collect  and  sue  for  salvage  services  rendered  by  such 
vessel  and  crew,  and  any  moneys  recovered  therefrom  by  the  United  States  for 
its  own  benefit,  and  not  for  the  benefit  of  the  crew,  shall  be  covered  into  the 
United  States  Treasury  to  the  credit  of  the  department  of  the  Government  of 
the  United  States,  or  of  the  United  States  Shipping  Board,  or  of  such  corpora- 
tion, having  control  of  the  possession  or  operation  of  such  vessel.  [41  Stat.  L. 
528.] 

Sec.  11.  [Moneys  recovered  in  suits  by  United  States  —  disposition.]    That 

all  moneys  recovered  in  any  suit  brought  by  the  United  States  on  any  cause  of 
action  arising  from,  or  in  connection  with,  the  possession,  operation,  or  owner- 
ship of  any  merchant  vessel,  or  the  possession,  carriage,  or  ownership  of  any 
cargo,  shall  be  covered  into  the  United  States  Treasury  to  the  credit  of  the 
department  of  the  Government  of  the  United  States,  or  of  the  United  States 
Shipping  Board,  or  of  such  aforesaid  corporation,  having  control  of  the  vessel 
or  cargo  with  respect  to  which  such  cause  of  action  arises,  for  reimbursement  of 
the  appropriation,  or  insurance  fund,  or  other  funds,  from  which  the  loss, 
damage,  or  compensation  for  which  said  judgment  was  recovered  has  been  or 
will  be  paid.    [41  Stat.  L.  528.] 
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Sec.  12.  [Beports  to  Oongrms  of  Judgments  rendered  and  settlements  of 
claims  arising  under  this  Act.]  That  the  Attorney  General  shall  report  to 
the  Congress  at  each  session  thereof  the  suits  under  this  Act  in  which  final 
judgment  shall  have  been  rendered  for  or  against  the  United  States  and  such 
aforesaid  corporation,  and  the  Secretary  of  any  department  of  the  Government 
of  the  United  States,  and  the  United  St.ates  Shipping  Board,  and  the  board  of 
trustees  of  any  such  aforesaid  corporation,  shall  likewise  report  the  arbitration 
awards  or  settlements  of  claims  which  shall  have  been  agreed  to  since  th<* 
previous  session,  and  in  which  the  time  to  appeal  shall  have  expired  or  have 
been  waived.    [41  Stat.  L,  528.] 

Sec.  13.  [Repeal  of  inconsistent  Acts.]  That  the  provisions  of  all  other  Acts 
inconsistent  herewith  are  hereby  repealed.     [41  Siat.  L.  528.] 


An  Act  Relating  to  the  maintenance  of  actions  for  death  on  the  high  seas  and 

other  navigable  waters. 

[Act  of  March  30, 1920,  ch.  111,  41  Stat.  L.  537.] 

[Sec.  1.J  [Actions  in  Admiralty  for  death  on  high  seas  —  parties  —  bene- 
lleiaries.]  That  whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
aet,  neglect,  or  default  occurring  on  the  high  seas  beyond  a  marine  league  from 
the  shore  of  any  State,  or  the  District  of  Columbia,  or  the  Territories  or  depend- 
encies of  the  United  States,  the  x>ersonal  representative  of  the  decedent  may 
maintain  a  suit  for  damages  in  the  district  courts  of  the  United  States,  in 
admiralty,  for  the  exclusive  benefit  of  the  decedent's  wife,  husband,  parent, 
child,  or  dependent  relative  against  the  vessel,  person,  or  corporation  which 
would  have  been  liable  if  death  had  not  ensued.     [41  Stat,  L.  537,] 

Sbg.  2.  [Measure  of  compensation  —  apportionment.]  That  the  recovery  in 
soeh  snit  shall  be  a  fair  and  just  compensation  for  the  pecuniary  loss  sustained 
by  the  persons  for  whose  benefit  the  suit  is  brought  and  shall  be  apportioned 
among  them  by  the  court  in  proportion  to  the  loss  they  may  severally  have  suf- 
fered by  reason  of  the  death  of  the  person  by  whose  representative  the  suit  is 
brought.     [41  Stat.  L.  537.] 

Sec.  3.  [Limitation  of  actions.]  That  such  suit  shall  be  begun  within  two 
years  from  the  date  of  such  wrongful  act,  neglect,  or  default,  unless  during 
that  i>eriod  there  has  not  been  reasonable  opportunity  for  securing  jurisdiction 
of  the  vessel,  person,  or  corporation  sought  to  be  charged ;  but  after  the  expira- 
tion of  such  i)eriod  of  two  years  the  right  of  action  hereby  given  shall  not  be 
deemed  to  have  lapsed  until  ninety  days  after  a  reasonable  opportunity  to  secure 
jurisdiction  has  offered.     [41  Stat.  L.  537.] 

Sec.  4.  [Actions  in  Admiralty  brought  under  law  of  foreign  state.]  That 
whenever  a  right  of  action  is  granted  by  the  law  of  any  foreign  State  on  account 
of  death  by  wrongful  act,  neglect,  or  default  occurring  upon  the  high  seas, 
soek  right  may  be  maintained  in  an  appropriate  action  in  admiralty  in  the 
eourts  of  the  United  States  without  abatement  in  respect  to  the  amount  for 
which  recovery  is  authorized,  any  statute  of  the  United  States  to  the  contrary 
notwithstanding.     {41  Siat.  L.  537.] 
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Sec.  5.  [Death  from  wrongful  act  during  pendency  of  action  —  substitu- 
tion of  parties.]  That  if  a  person  die  as  the  result  of  such  wrongful  act,  neglect, 
or  default  as  is  mentioned  in  section  1  during  the  pendency  in  a  court  of 
admiralty  of  the  United  States  of  a  suit  to  recover  damages  for  personal  injuries 
in  respect  of  such  act,  neglect,  or  default,  the  personal  representative  of  the 
decedent  may  be  substituted  as  a  party  and  the  suit  may  proceed  as  a  suit 
under  this  Act  for  the  recovery  of  the  compensation  provided  in  section  2. 
[41  Stat  L,  537.] 

Sec.  6.  [Contributory  negligence  as  bar  to  recovery.]    That  in  suits  under 

this  Act  the  fact  that  the  decedent  has  been  guilty  of  contributory  negligence 

shall  not  bar  recovery,  but  the  court  shall  take  into  consideration  the  degree  of 

negligence  attributable  to  the  decedent  and  reduce  the  recovery  accordingly. 

[41  Stat,  L.  537.] 

Sec.  7.  [State  statutes  as  affected  by  this  Act  —  certain  waters  expressly 
excepted  from  application  of  Act.]  That  the  provisions  of  any  State  statute 
giving  or  regulating  rights  of  action  or  remedies  for  death  shall  not  be  affected 
by  this  Act.  Nor  shall  this  Act  apply  to  the  Great  Lakes  or  to  any  waters  ^vithin 
the  territorial  limits  of  any  State,  or  to  any  navigable  waters  in  the  Panama 
Canal  Zone.     [41  Stat,  L.  538.] 

Sec.  8.  [Pending  actions  a«  affected  by  Act.]  That  this  Act  shall  not  affect 
any  pending  suit,  action,  or  proceeding.    [41  Stat.  L.  538,] 


[Sec.  1.]  *  *  *  [Emergency  shipping  fund  —  reduction  of  appropria> 
tion  —  compensation  for  ship  construction  —  renting  buildings  in  District  of 
Columbia  —  expenditures  for  printing.]  The  authorization  of  $2,764,000,000, 
heretofore  established  for  the  construction  of  ships,  is  reduced  to  $2,614,000,000. 

The  expenses  of  the  United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion, during  the  ]&scal  year  ending  June  30,  1921,  for  administrative  purposes, 
the  payment  of  claims  arising  from  the  cancellation  of  contracts,  damage  charges 
and  miscellaneous  adjustments,  maintenance  and  operation  of  vessels,  and  the 
completion  of  vessels  now  under  construction,  shall  be  paid  from  the  following 
sources:  (a)  The  amount  on  hand  July  1,  1920;  (b)  the  amount  received  dur- 
ing the  fiscal  year  1921  from  the  operation  of  ships;  (c)  not  to  exceed 
$15,000,000  from  deferred  payments  on  ships  sold  prior  to  the  approval  of  this 
Act;  (d)  not  to  exceed  $25,000,000  from  plant  and  material  sold  during  the 
fiscal  year  1921;  and  (e)  not  to  exceed  $30,000,000  from  ships  sold  during  the 
fiscal  year  1921:  Provided,  That,  after  the  approval  of  this  Act,  no  contract 
shall  be  entered  into  or  work  undertaken  for  the  construction  of  any  additional 
vessels  for  the  United  States  Shipping  Board  or  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation. 

No  contracts  for  ship  construction  to  be  entered  into  shall  provide  that  the 
compensation  of  the  contractor  shall  be  the  cost  of  construction  plus  a  percentage 
thereof  for  profit,  or  plus  a  fixed  fee  for  profit. 

No  part  of  the  funds  of  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation  shall  be  available  for  rent  of  buildings  in  the  District  of  Columbia, 
during  the  fiscal  year  1921,  if  suitable  space  is  provided  for  the  said  corporation 
by  the  Public  Buildinj?s  Commission. 
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No  part  of  the  appropriations  made  in  this  Act  for  the  Shipping  Board  or  the 
Emergency  Fleet  Corporation  shall  be  expended  for  the  preparation,  printing, 
or  publication  of  any  bulletins,  newspapers,  magazines,  or  periodicals,  or  for 
services  in  connection  with  same,  not  including  preparation  and  printing  of 
reports  or  documents  authorized  by  law.     [41  Stat.  L.  891.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1920,  ch.  235.  A  somewhat 
similar  provision  appeared  in  the  Sundry  Civil  Appropriation  Act  of  July  19,  1919,  ch.  24, 
1919  Supp.  Fed.  Stat.  Ann.  345. 


An  Act  To  provide  for  the  promotion  and  maintenance  of  the  American 
merchant  marine,  to  repeal  certain  emergency  legislation,  and  provide  for 
the  disposition,  regulation,  and  use  of  property  acquired  thereunder,  and 
for  other  purposes. 

[Act  of  June  5,  1920,  ch.  250,  41  Stat.  L.  988.] 

[Sec.  1.]  [Merchant  Marine  Act  —  purposes  stated  —  general  duty  of 
United  States  Shipping  Board.]  That  it  is  necessary  for  the  national  defense 
and  for  the  proper  growth  of  its  foreign  and  domestic  commerce  that  the  United 
States  shall  have  a  merchant  marine  of  the  best  equipped  and  most  suitable 
types  of  vessels  sufficient  to  carry  the  greater  portion  of  its  commerce  and 
serve  as  a  naval  or  military  auxiliary  in  time  of  war  or  national  emergency,  ulti- 
mately to  be  owned  and  operated  privately  by  the  citizens  of  the  United  States ; 
and  it  is  hereby  declared  to  be  the  policy  of  the  United  States  to  do  whatever 
may  be  necessary  to  develop  and  encourage  the  maintenance  of  such  a  mer- 
chant marine,  and,  in  so  far  as  may  not  be  inconsistent  with  the  express  pro- 
visions of  this  Act,  the  United  States  Shipping  Board  shall,  in  the  disposition  of 
vessels  and  shipping  property  as  hereinafter  provided,  in  the  making  of  rules 
and  regulations,  and  in  the  administration  of  the  shipping  laws  keep  always  in 
view  this  purpose  and  object  as  the  primary  end  to  be  attained.  [41  Stat, 
L  988.] 

This  is  popularly  known  as  the  Jones  Shipping  Act. 

Sec.  2.  [Bepeal  of  certain  provisions  of  prior  shipping  acts  —  limitations 
attached  to  repeal  enumerated.]  (a)  That  the  following  Act.s  and  parts  of 
Acts  are  hereby  repealed,  subject  to  the  limitations  and  exceptions  hereinafter, 
in  this  Act,  provided: 

(1)  The  emergency  shipping  fund  provisions  of  the  Act  entitled  **An  Act 
making  appropriations  to  supply  urgent  deficiencies  in  appropriations  for  the 
Hifilitary  and  Naval  Establishments  on  account  of  war  expenses  for  the  fiscal 
year  ending  June  30,  1917,  and  for  other  purposes,"  approved  June  15,  1917, 
as  amended  by  the  Act  entitled  **An  Act  to  amend  the  emergency  shipping  fund 
provisions  of  the  Urgent  Deficiency  Appropriation  Act,  approved  June  15, 
1917,  so  as  to  empower  the  President  and  his  designated  agents  to  take  over 
certain  transportation  systems  for  the  transportation  of  shipyard  and  plant 
employees,  and  for  other  purposes,'*  approved  April  22,  1918,  and  as  further 
amended  by  the  Act  entitled  ''An  Act  making  appropriation  to  supply 
deficiencies  in  appropriations  for  the  fiscal  year  ending  June  30,  1919,  and 
prior  fiscal  years,  on  account  of  war  expenses,  and  for  other  purposes,*' 
approved  November  4,  1918 ; 
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(2)  Section  3  of  suet  Act  of  April  22,  1918 ; 

(3)  The  paragraphs  numbered  2  and  3  under  the  heading  **  Emergency 
shipping  fund  ''  in  such  Act  of  November  4,  1918;  and 

(4)  The  Act  entitled  **An  Act  to  confer  on  the  President  power  to  prescribe 
charter  rates  and  freight  rates  and  to  requisition  vessels,  and  for  other  pur- 
poses/' approved  July  18,  1918. 

(5)  Sections  5,  7,  and  8,  Shipping  Act,  1916. 

(b)  The  repeal  of  such  Acts  or  parts  of  Acts  is  subject  to  the  following 
limitations : 

(1)  All  contracts  or  agreements  lawfully  entered  into  before  the  passage  of 
this  Act  under  any  such  Act  or  part  of  Act  shall  be  assumed  and  carried  out 
by  the  United  States  Shipping  Board,  hereinafter  called  *  *  the  board. ' ' 

(2)  All  rights,  interests,  or  remedies  accruing  or  to  accrue  as  a  result  of  any 
such  contract  or  agreement  or  of  any  action  taken  in  pursuance  of  any  such 
Act  or  parts  of  Acts  shall  be  in  all  respects  as  valid,  and  may  be  exercised  and 
enforced  in  like  manner,  subject  to  the  provisions  of  subdivision  (c)  of  this 
section,  as  if  this  Act  had  not  been  parsed. 

(3)  The  repeal  shall  not  have  the  effect  of  extinguishing  any  penalty  incurred 
under  such  Acts  or  parts  of.  Acts,  but  such  Acts  or  parts  of  Acts  shall  remain 
in  force  for  the  purpose  of  sustaining  a  prosecution  for  enforcement  of  the 
penalty  therein  provided  for  the  violation  thereof. 

(4)  The  board  shall  have  full  power  and  authority  to  complete  or  conclude 
any  construction  work  begun  in  accordance  with  the  provisions  of  such  Acts  or 
parts  of  Acts  if,  in  the  opinion  of  the  board,  the  completion  or  conclusion 
thereof  is  for  the  best  interests  of  the  United  States. 

(c)  As  soon  as  practicable  after  the  passage  of  this  Act  the  board  shall 
adjust,  settle,  and  liquidate  all  matters  arising  out  of  or  incident  to  the  exercise 
by  or  through  the  President  of  any  of  the  powers  or  duties  conferred  or  imposed 
upon  the  President  by  any  such  Act  or  parts  of  Acts ;  and  for  this  purpose  the 
board,  instead  of  the  President,  shall  have  and  exercise  any  of  such  powers 
and  duties  i^elating  to  the  determination  and  payment  of  just  compensation: 
Provided,  That  any  person  dissatisfied  with  any  decision  of  the  board  shall  have 
the  same  right  to  sue  the  United  States  as  he  would  have  had  if  the  decision  had 
been  made  by  the  President  of  the  United  States  under  the  Acts  hereby  repealed. 

[41  Stat,  L.  988.] 

For  statutes  repealed  by  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  783,  1910  -Supp.  Fed« 
Stat.   Ann.    340. 

Sec.  3.  (a)  [United  States  Shipping  Board  —  cireation  —  membership,  etc. 
—  duties  —  rules  and  regulations  —  attcmeys  —  sec.  3  of  ' '  Shipping  Act, 
1916,"  amended.]  That  section  3  of  the  '^  Shipping  Act,  1916,"  is  amended  to 
read  as  follows: 

'*  Sec.  3.  That  a  board  is  hereby  created  to  be  known  as  the  United  States 
Shipping  Board  and  hereinafter  referred  to  as  the  board.  The  board  shall  be 
composed  of  seven  commissioners,  to  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate;  and  the  President  shall  designate 
the  member  to  act  as  chairman  of  the  board,  and  the  board  may  elect  one  of  its 
members  as  vice  chairman.  Such  commissioners  shall  be  appointed  as  soon 
as  practicable  after  the  enactment  of  this  Act  and  shall  continue  in  office  two 
for  a  term  of  one  year,  and  the  remaining  five  for  terms  of  two,  three,  four« 
five,  and  six  years,  respectively,  from  the  date  of  their  appointment,  the  term  of 
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each  to  be  desi^ated  by  the  President,  but  their  successors  shall  be  appointed  for 
tejrms  of  six  years,  except  that  any  person  chosen  to  fill  a  vacancy  shall  be 
appointed  only  for  the  unexpired  term  of  the  commissioner  whom  he  succeeds, 

'*  The  commissioners  shall  be  appointed  with  due  regard  to  their  fitness  for 
the  efficient  discharge  of  the  duties  imposed  on  them  by  this  Act,  and  two  shall 
be  appointed  from  the  States  touching  the  Pacific  Ocean,  two  from  the  States 
touching  the  Atlantic  Ocean,  one.  from  the  States  touching  the  Gulf  of  Mexico, 
one  from  the  States  touching  the  Great  Lakes  and  one  from  the  interior,  but 
not  more  than  one  phall  be  apiwinted  from  the  same  State.  Not  more  than 
four  of  the  commissioners  shall  be  appointed  from  the  same  political  party. 
A  vacancy  in  the  board  shall  be  filled  in  the  same  manner  as  the  original 
appointments.  No  commissioner  shall  take  any  -part  in  the  consideration  or 
decision  of  any  claim  or  particular  controversy  in  which  he  has  a  i)ecuniary 
interest. 

* '  Each  commissioner  shall  devote  his  time  to  the  duties  of  his  office,  and  shall 
not  be  in  the  employ  of  or  hold  any  official  relation  to  any  common  carrier  or 
other  person  subject  to  this  Act,  nor  while  holding  such  office  acquire  any  stock 
or  bonds  thereof  or  become  pecuniarily  interested  in  any  such  carrier. 

*  *  The  duties  of  the  board  may  be  so  divided  that  under  its  supervision  the 
directorship  of  various  activities  may  be  assigned  to  one  or  more  commissioners. 
Any  commissioner  may  be  removed  by  the  President  for  inefficiency,  neglect  of 
duty,  or  malfeasance  in  office.  A  vacancy  in  the  board  shall  not  impair  the 
ri^ht  of  the  remaining  members  of  the  board  to  exercise  all  its  po\i[ers.  The 
board  shall  have  an  official  seal,  which  shall  be  judicially  noticed. 

**  The  board  may  adopt  rules  and  regulations  in  regard  to  its  procedure  and 
the  conduct  of  its  business.  The  board  may  employ  within  the  limits  of  appro- 
priations made  therefor  by  Congress  such  attorneys  as  it  finds  necessary  for 
proi)er  legal  service  to  the  board  in  the  conduct  of  its  work,  or  for  proper  repre- 
sentation of  the  public  interest  in  investigations  made  by  it  or  proceedings  pend- 
ing before  it  whether  at  the  board's  own  instance  or  upon  complaint,  or  to  appear 
for  or  represent  the  board  in  any  case  in  court  or  other  tribunal.  The  board 
shall  have  such  other  rights  and  perform  such  other  duties  not  inconsistent  with 
the  Merchant  Marine  Act,  1920,  as  are  conferred  by  existing  law  upon  the  board 
in  existence  at  the  time  this  section  as  amended  takes  effect. 

*  *  The  commissioners  in  office  at  the  time  this  section  as  amended  takes  effect 
shall  hold  office  until  all  the  commissioners  provided  for  in  this  section  as 
amended  are  appointed  and  qualify."     [41  Stat.  L.  989.] 

Section  3  of  the  Shipping  Act  of  1916  as  originally  enacted  will  be  found  in  1018  Supp. 
Fed.  Stat.  Ann.  786. 

(b)  [United  States  Shipping  Board  —  salaries  —  sec.  4  of  ''Shipping 
Aet,  1916,"  amended.]  The  first  sentence  of  section  4  of  the  **  Shipping  Act, 
1916,'*  is  amended  to  read  as  follows: 

"  Sec.  4.  That  each  member  of  the  board  shall  receive  a  salary  of  $12,000  per 
annum.'*     [41  Stat.  L.  990.] 

Sec.  4.  Vessels  and  other  property  acquired  by  President  —  transfer  to 
Shipping  Board.]  That  all  vessels  and  other  property  or  interests  of  what- 
soever kind,  including  vessels  or  property  in  course  of  construction  or  con- 
tracted for,  acquired  by  the  President  through  any  agencies  whatsoever  in 
pursuance  of  authority  conferred  by  the  Acts  or  parts  of  Acts  repealed  by 
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section  2  of  this  Act,  or  in  pursuance  of  the  joint  resolution  entitled  **  Joint 
resolution  authorizing  the  President  to  take  over  for  the  United  States  the  pos- 
session and  title  of  any  vessel  within  its  jurisdiction,  which  at  the  time  of 
coming  therein  was  owned  in  whole  or  in  part  by  any  corporation,  citizen,  or  sub- 
ject of  any  nation  with  which  the  United  States  may  be  at  war,  or  was  under 
register  of  any  such  nation,  and  for  other  purposes,''  approved  May  12,  1917, 
with  the  exception  of  vessels  and  property  the  use  of  which  is  in  the  opinion  of 
the  President  required  by  any  other  branch  of  the  Grovefnment  service  of  the 
United  States,  are  hereby  transferred  to  the  board :  Provided,  That  all  vessels 
in  the  military  and  naval  service  of  the  United  States,  including  the  vessels 
assigned  to  river  and  harbor  work,  inland  waterways,  or  vessels  for  such  needs 
in  the  course  of  construction  or  under  contract  by  the  War  Department,  shall  be 
exempt  from  the  provisions  of  this  Act.     [41  Stat.  L.  990.] 

The  Act  of  May  12,  1917,  mentioned  in  the  text.  wiU  be  found  in  191S  Supp.  Fed.  Stat 
Ann.  803. 

Sec.  5.  [Sale  of  govemme&t  owned  vessels  to  citizens.]     That  in  order  to 
accomplish  the  declared  purposes  of  this  Act,  and  to  carry  out  the  policy 
declared  in  sectipn  1  hereof,  the  board  is  authorized  and  directed  to  sell,  as  soon 
as  practicable,  consistent  with  good  business  methods  and  the  objects  and  pur- 
poses to  be  attained  by  this  Act,  at  public  or  private  competitive  sale  after 
appraisement  and  due  advertisement,  tc  persons  who  are  citizens  of  the  United 
Slates  except  as  provided  in  section  6  of  this  Act,  all  of  the  vessels  referred  to  in 
section  4  of  this  Act  or  otherwise  acquired  by  the  board.    Such  sale  shall  be  made 
at  such  prices  and  on  such  terms  and  conditions  as  the  board  may  prescribe,  but 
the  completion  of  the  payment  of  the  purchase  price  and  interest  shall  not  be 
deferred  more  than  fifteen  years  after  the  making  of  the  contract  of  sale.  The 
board  in  fixing  or  accepting  the  sale  price  of  such  vessels  shall  take  into  con- 
sideration the  prevailing  domestic  and  foreign  market  price  of,  the  available 
supply  of,  and  the  demand  for  vessels,  existing  freight  rates  and  prospects  of 
their  maintenance,  the  cost  of  constructing  vessels  of  similar  types  under  pre- 
vailing conditions,  as  well  as  the  cost  of  the  construction  or  purchase  price  of  the 
vessels  to  be  sold,  and  any  other  facts  or  conditions  that  would  influence  a 
prudent,  solvent  business  man  in  the  sale  of  similar  vessels  or  property  which  he 
is  not  forced  to  sell.     All  sales  made  under  the  authority  of  this  Act  shall  be 
subject  to  the  limitations  and  restrictions  of  section  9  of  the  '*  Shipping  Act, 
1916/'  as  amended.     [41  Stat.  L.  990.] 

Section  9  of  the  "  Shipping  Act,  1916,"  will  be  found  in  1918  Supp.  Fed.  Stat.  Ann.  788. 

Sec.  6.  [Sale  of  vessels  to  aliens.]  That  the  board  is  authorized  and  empow- 
ered to  sell  to  aliens,  at  such  prices  and  on  such  terms  and  conditions  as  it  may 
determine,  not  inconsistent  with  the  provisions  of  section  5  (except  that  com- 
pletion of  the  payment  of  the  purchase  price  and  interest  shall  not  be  deferred 
more  than  ten  years  after  the  making  of  the  contract  of  sale),  such  vessels  as  it 
shall,  after  careful  investigation,  deem  unnecessary  to  the  promotion  and  mainte- 
nance of  an  efficient  American  merchant  marine ;  but  no  such  sale  shall  be  niade 
unless  the  board,  after  diligent  effort,  has  been  unable  to  sell,  in  accordance  >9vith 
the  terms  and  conditions  of  section  5,  such  vessels  to  persons  leitizens  of  the 
United  States,  and  has,  upon  an  affirmative  vote  of  not  less  than  five  of  its  mem- 
bers, spread  upon  the  minutes  of  the  board,  determined  to  make  such  sale;  and  it 
shall  make  as  a  part  of  its  records  a  full  statement  of  its  reasons  for  making  such 
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sale.  Deferred  payments  of  purchase  price  of  vessels  under  this  section  shall 
bear  interest  at  the  rate  of  not  less  than  5%  per  centum  per  annum,  payable 
aemiannuaUy.     [41  Stat  L.  991.] 

Sec.  7.  [Steamship  lines  —  establishment  and  operation  —  carrying  mails.] 
That  the  board  is  authorized  and  directed  to  investigate  and  determine  as 
promptly  as  possible  after  the  enactment  of  this  Act  and  from  time  to  time 
thereafter  what  steamship  lines  should  be  established  and  put  in  operation  from 
ports  in  the  United  States  or  any  Territory,  District,  or  possession  thereof  to 
such  world  and  domestic  markets  as  in  its  judgment  are  desirable  for  the  promo- 
tion, development,  expansion,  and  maintenance  of  the  foreign  and  coastwise 
trade  of  the  United  States  and  an  adequate  postal  service,  and  to  determine  the 
type,  size,  speed,  and  other  requirements  of  the  vessels  to  be  employed  upon  such 
lines  and  the  frequency  and  regularity  of  their  sailings,  with  a  view  to  furnish- 
ing adequate,  regular,  certain,  and  permanent  service.  The  board  is  authorized 
to  sell,  and  if  a  satisfactory  sale  can  not  be  made,  to  charter  such  of  the  vessels 
referred  to  in  section  4  of  this  Act  or  otherwise  acquired  by  the  board,  as  will 
meet  these  requirements  to  responsible  persons  who  are  citizens  of  the  United 
States  who  agree  to  establish  and  maintain  such  lines  upon  such  terms  of  pay- 
ment and  other  conditions  as  the  board  may  deem  just  and  necessary  to  secure 
and  maintain  the  service  desired ;  and  if  any  such  steamship  line  is  deemed  desir- 
able and  necessary,  and  if  no  such  citizen  can  be  secured  to  supply  such  service 
by  the  purchase  or  charter  of  vessels  on  terms  satisfactory  to  the  board,  the 
board  shall  operate  vessels  on  such  line  until  the  business  is  developed  so  that 
such  vessels  may  be  sold  on  satisfactory  terms  and  the  service  maintained,  or 
miless  it  shall  appear  within  a  reasonable  time  that  such  line  can  not  be  made 
self-sustaining.  The  Postmaster  General  is  authorized,  notwithstanding  the  Act 
entitled  "An  Act  to  provide  for  ocean  mail  service  between  the  United  States 
and  foreign  ports,  and  to  promote  conmierce,"  approved  March  3,  1891,  to  con- 
tract for  the  carrying  of  the  mails  over  such  lines  at  such  price  as  may  be  agreed 
upon  by  the  board  and  the  Postmaster  General:  Provided,  That  preference  in 
the  sale  or  assignment  of  vessels  for  operation  on  such  steamship  lines  shall  be 
given  to  persons  who  are  citizens  of  the  United  States  who  have  the  support, 
financial  and  otherwise,  of  the  domestic  communities  primarily  interested  in 
such  lines  if  the  board  is  satisfied  of  the  ability  of  such  persons  to  maintain  the 
service  desired  and  proposed  to  be  maintained,  or  to  persons  who  are  citizens  of 
the  United  States  who  may  then  be  maintaining  a  service  from  the  port  of  the 
United  States  to  or  in  the  general  direction  of  the  world  market  port  to  which 
the  board  has  determined  that  such  service  should  be  established:  Provided 
further.  That  where  steamship  lines  and  regular  service  have  been  established 
and  are  being  maintained  by  ships  of  the  board  at  the  time  of  the  enactment  of 
this  Act,  such  lines  and  service  shall  be  maintained  by  the  board  until,  in  the 
opinion  of  the  board,  the  maintenance  thereof  is  unbusinesslike  and  against  the 
public  interests:  And  provided  further,  That  whenever  the  board  shall 
determine,  as  provided  in  this  Act,  that  trade  conditions  warrant  the  establish- 
ment of  a  service  or  additional  service  imder  Government  administration  where 
a  service  is  already  being  given  by  persons,  citizens  of  the  United  States,  the 
rates  and  charges  for  such  Government  service  shall  not  be  less  than  the  cost 
thereof,  including  a  proper  interest  and  depreciation  charge  on  the  value  of 
Government  vessels  and  equipment  employed  therein.  [41  Stat.  L.  991.] 

For  Act  of  March  3,  1891,  mentioned  in  the  text,  see  8  Fed.  Stat.  Ann.  (2d  ed.)  218. 
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Sec.  8.  [Duty  of  Shipping  Board  with  respect  to  developing  ports  and  trans- 
portation facilities  —  investigations  —  rail  rates,  etc.]  That  it  shall  be  the 
duty  of  the  board,  in  cooperation  with  the  Secretary  of  War,  with  the  object  of 
promoting,  encouraging,  and  developing  ports  and  transportation  facilities  in 
connection  with  water  commerce  over  which  it  has  juVisdiction,  to  investigate 
territorial  regions  and  zones  tributary  to  such  jwrts,  taking  into  consideration 
the  economies  of  transportation  by  rail,  water  and  highway  and  the  natural 
direction  of  the  flow  of  commerce;  to  investigate  the  causes  of  the  congestion 
of  commerce  at  ports  and  the  remedies  applicable  thereto;  to  investigate  the 
subject  of  water  terminals,  including  the  necessary  docks,  warehouses, 
apparatus,  equipment,  and  appliances  in  connection  therewith,  with  a  view  to 
devising  and  suggesting  the  types  most  appropriate  for  different  locations  and 
for  the  most  expeditious  and  economical  transfer  or  interchange  of  passengers 
or  property  between  carriers  by  water  and  carriers  by  rail ;  to  advise  with  com- 
munities regarding  the  appropriate  location  and  plan  of  construction  of  wharves, 
piers,  and  water  terminals;  to  investigate  the  practicability  and  advantages  of 
harbor,  river,  and  port  improvements  in  connection  with  foreign  and  coastwise 
trade;  and  to  investigate  any  other  matter  that  may  tend  to  promote  and 
encourage  the  use  by  vessels  of  ports  adequate  to  care  for  the  freight  which 
would  naturally  pass  through  such  ports :  Provided,  That  if  after  such  investi- 
gation the  board  shall  be  of  the  opinion  that  rates,  charges,  rules,  or  regulations 
of  common  carriers  by  rail  subject  to  the  jurisdiction  of  the  Interstate  Commerce 
Commission  a,re  detrimental  to  the  declared  object  of  this  section,  or  that  new 
rates,  charges,  rules,  or  regulations,  new  or  additional  port  terminal  facilities, 
or  affirmative  action  on  the  part  of  such  common  carriers  by  rail  is  necessary  to 
promote  the  objects  of  this  section,  the  board  may  submit  its  findings  to  the 
Interstate  Commerce  Commission  for  such  action  as  such  commission  may  con- 
sider proper  under  existing  law.    [41  Stat  L,  992.] 

Sec.  9.  [Vessels  purchased  on  credit — duty  of  purchasers  to  insure.]    That 

if  the  terms  and  conditions  of  any  sale  of  a  vessel  made  under  the  provisions 
of  this  Act  include  deferred  payments  of  the  purchase  price,  the  board  shall 
require,  as  part  of  such  terms  and  conditions,  that  the  purchaser  of  the  vessel 
shall  keep  the  same  insured  (a)  against  loss  or  damage  by  fire,  and  against 
marine  risks  and  disasters,  and  war  and  other  risks  if  the  board  so  specifies, 
with  such  insurance  companies,  associations  or  underwriters,  and  under  such 
forms  of  policies,  and  to  such  an  amount,  as  the  board  may  prescribe  or  approve ; 
and  (b)  by  protection  and  indemnity  insurance  with  such  insurance  companies, 
associations,  or  underwriters  and  under  such  forms  of  policies,  and  to  such  an 
amount  as  the  board  may  prescribe  or  approve.  The  insurance  required  to  be 
carried  under  this  section  shall  be  made  payable  to  the  board  and/or  to  the 
parties  as  interest  may  appear.  The  board  is  authorized  to  enter  into  any  agree- 
ment that  it  deems  wise  in  respect  to  the  payment  and/or  the  guarantee  of 
premiums  of  insurance.     [41  Stat.  L.  992.] 

Skc.  10.  [Insurance  fund  —  creation  by  Shipping  Board.]  That  the  board 
may  create  out  of  net  revenue  from  operations  and  sales,  and  maintain  and 
administer,  a  separate  insurance  fund,  which  it  may  use  to  insure  in  whole  or  in 
part,  against  all  hazards  commonly  covered  by  insurance  policies  in  such  cases, 
any  interest  of  the  United  States  (1)  in  any  vessel,  either  constructed  or  in 
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process  of  constraction,  and  (2)  in  any  plants  or  materials  heretofore  or  here- 
after acquired  by  the  board  or  hereby  transferred  to  the  board.  [41  Siai. 
L992.] 

Sec.  11.  [OonBtmction  loaa  fund  —  creation  and  use.]  That  during  a 
period  of  five  years  from  the  enactment  of  this  Act  the  board  may  annually  set 
aside  out  of  the  revenues  from  sales  and  operations  a  sum  not  exceeding  $25,000,- 
000,  to  be  known  as  its  construction  loan  fund,  to  be  used  in  aid  of  the  construc- 
tion of  vessels  of  the  best  and  most  efficient  type  for  the  establishment  and 
maintenance  of  service  on  steamship  lines  deemed  desirable  and  necessary  by 
the  board,  and  such  vessels  shall  be  equipped  with  the  most  modem,  the  most 
efficient,  and  the  most  economical  machinery  and  commercial  appliances.  The 
board  shall  use  such  fund  to  the  extent  i*equired  upon  such  terms  as  the  board 
may  prescribe  to  aid  persons,  citizens  of  the  United  States,  in  the  construction  by 
them  in  private  shipyards  in  the  United  States  of  the  foregoing  class  of  vessels. 
No  aid  shall  be  for  a  greater  sum  than  two-thirds  of  the  cost  of  the  vessel  or 
vessels  to  be  constructed,  and  the  board  shall  require  such  security,  including  a 
first  lien  upon  the  entire  interest  in  the  vessel  or  vessels  so  constructed  as  it 
shall  deem  necessary  to  insure  the  repayment  of  such  sum  with  interest  thereon 
and  the  maintenance  of  the  service  for  which  such  vessel  or  vessels  are  built, 

\41  Stat.  L.  993.] 

* 

Sec.  12.  [Reconditioning  and  repair  of  unsold  vessels -^  operation  or  lease 
by  Shipping  Board  —  Emergency  Fleet  Corporation  —  continuance  in  exist- 
ence.] That  all  vessels  may  be  reconditioned  and  kept  in  suitable  repair  and 
until  sold  shall  be  managed  and  operated  by  the  board  or  chartered  or  leased  by  it 
on  such  terms  and  conditions  as  the  board  shall  deem  wise  for  the  promotion 
and  maintenance  of  an  efficient  merchant  marine,  pursuant  to  the  policy  and 
purposes  declared  in  sections  1  and  5  of  this  Act ;  and  the  United  States  Ship- 
ping Board  Emergency  Fleet  Corporation  shall  continue  in  existence  and  have 
authority  to  operate  vessels,  unless  otherwise  directed  by  law,  until  all  vessels 
are  sold  in  accordance  with  the  provisions  of  this  Act,  the  provision  in  section 
11  of  the  **  Shipping  Act,  1916,'*  to  the  contrary  notwithstanding.  [41  Stat. 
L  993,] 

For  section  11,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  790. 

Sec.  13.  [Property  other  than  vessels  in  hands  of  Shipping  Board  —  sale.] 

That  the  board  is  further  authorized  to  sell  all  property  other  than  vessels  trans- 
ferred to  it  under  section  4  upon  such  terms  and  conditions  as  the  board  may 
determine  and  prescribe.    [41  Stat.  L.  993.] 

Seo.  14.  [Net  proceeds  derived  by  Shipping  Board  —  disposition.]  That 
the  net  proceeds  derived  by  the  board  prior  to  July  1,  1921,  from  any  activities 
authorized  by  this  Act,  or  by  the  **  Shipping  Act,  1916/'  or  by  the  Acts  specified 
in  section  2  of  this  Act,  except  such  an  amount  as  the  board  shall  deem  necessary 
to  withhold  as  operating  capital,  for  the  purposes  of  section  12  hereof,  and  for 
the  insurance  fund  authorized  in  section  10  hereof,  and  for  the  construction  loan 
fund  authorized  in  section  11  hereof,  shall  be  covered  into  the  Treasury  of  the 
United  States  to  the  credit  of  the  board  and  may  be  expended  by  it,  within  the 
linuts  of  the  amounts  heretofore  or  hereafter  authorized,  for  the  construction. 
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requisitioning,  or  purchasing  of  vessels.  After  July  1,  1921,  such  net  proceeds, 
less  such  an  amount  as  may  be  authorized  annually  by  Congress  to  be  withheld 
as  operating  capital,  and  less  such  sums  as  may  be  needed  for  such  insurance 
and  construction  loan  funds,  shall  be  covered  into  the  Treasury  of  the  United 
States  as  miscellaneous  receipts.  The  board  shall,  as  rapidly  as  it  deems  advis- 
able, withdraw  investment"  of  Government  funds  made  during  the  emergency 
under  the  authority  conferred  by  the  Acts  or  parts  of  Acts  repealed  by  section  2 
of  this  Act  and  cover  the  net  proceeds  thereof  into  the  Treasury  of  the  United 
States  as  miscellaneous  receipts.     [41  Stat,  L.  993,] 

For  "  Shipping  Act,  1916/'  see  1918  Fed.  Stat.  Ann.  TSS  et  9eq, 

Sec.  15.  [Vessels  furnished  War  Department  —  payment  for  charter  hire.] 

That  the  board  shall  not  require  payment  from  the  SVar  Department  for  the 
charter  hire  of  vessels  owned  by  the  United  States  Government  furnished  by  the 
board  from  July  1,  1918,  to  June  30,  1919,  inclusive,  for  the  use  of  such 
department.     [41  Stat,  L.  993.] 

Sec.  16.  [See  Labor.] 

This  section  relates  to  the  housing  of  shipyard  employees  and  will  be  found  under  the  title 
Labor,  ante,  p.  134. 

Sec.  17.  [Docks,  piers,  warehouses,  etc. —  transfer  to  Shipping  Board  by 
President  or  Departments.]  That  the  board  is  authorized  and  directed  to  take 
over  on  January  1,  1921,  the  possession  and  control  of,  and  to  maintain  and 
develop,  all  docks,  piers,  warehouses,  wharves  and  terminal  equipment  and 
facilities,  including  all  leasehold  easements,  rights  of  way,  riparian  rights  and 
other  rights,  estates  and  interests  therein  or  appurtenant  thereto,  acquired  by 
the  President  by  or  under  the  Act  entitled  *  *  An  Act  making  appropriations  to 
supply  urgent  deficiencies  in  appropriations  for  the  fiscal  year  ending  June  30, 
1918.  and  prior  fiscal  years,  on  account  of  war  expenses,  and  for  other  pur- 
poses,'' approved  March  28,  1918. 

The  possession  and  control  of  such  other  docks,  piers,  warehouses,  wharves 
and  terminal  equipment  and  facilities  or  parts  thereof,  including  all  leasehold 
easements,  rights  of  way,  riparian  rights  and  other  rights,  estates  or  interests 
therein  or  appurtenant  thereto  which  were  acquired  by  the  War  Department  or 
the  Navy  Department  for  military  or  naval  purposes  during  the  war  emergency 
may  be  transferred  by  the  President  to  the  board  whenever  the  President  deems 
such  transfer  to  be  for  the  best  interests  of  the  United  States. 

The  President  may  at  any  time  he  deems  it  necesvsary,  by  order  setting  out 
the  need  therefor  and  fixing  the  period  of  such  need,  permit  or  transfer  the  pos- 
session and  control  of  any  part  of  the  property  taken  over  by  or  transferred  to 
the  board  under  this  section  to  the  War  Department  or  the  Navy  Department 
for  their  needs,  and  when  in  the  opinion  of  the  President  such  need  therefor 
ceases  the  possession  and  control  of  such  property  shall  revert  to  the  board. 
None  of  such  property  shall  be  sold  except  as  may  be  hereafter  provided  by  law. 
[41  Stat.  L.  994.] 

Sec.  18.  [Registry,  etc. —  vessels  purchased,  etc.,  from  Shipping  Board  — 
foreign  built  vessels  —  coastwise  trade  —  restrictions  on  sales,  transfers,  and 
mortgages  —  foreign  registry  or  flag  —  sec.  9  of   "  Shipping  Act,  1916, ' ' 
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amended.]    That  section  9  of  the  ^'  Shipping  Act,  1916,"  is  amended  to  read  as 
follows : 

*  *  Sbc.  9.  That  any  vessel  purchased,  chartered,  or  leased  from  the  board,  by 
persons  who  are  citizens  of  the  United  States,  may  be  registered  or  enrolled 
and  licensed,  or  both  registered  and  enrolled  and  licensed,  as  a  vessel  of  the 
United  States  and  entitled  to  the  benefits  and  privileges  appertaining  thereto: 
Provided^  That  foreign-built  vessels  admitted  to  American  registry  or  enroll- 
ment and  license  under  this  Act,  and  vessels  owned  by  any  corporation  in  which 
the  United  States  is  a  stockholder,  and  vessels  sold,  leased,  or  chartered  by  the 
board  to  any  person  a  citizen  of  the  United  States,  as  provided  in  this  Act,  may 
engage  in  the  coastwise  trade  of  the  United  States  while  owned,  leased,  or  char- 
tered by  such  a  person. 

'*  Every  vessel  purchased,  chartered,  or  leased  from  the  board  shall,  ^mless 
otherwise  authorized  by  the  board,  be  operated  only  under  such  r^^^stry  or 
enrollment  and  license.  Such  vessels  while  employed  solely  as  merchant  vessels 
shall  be  subject  to  all  laws,  regulations,  and  liabilities  governing  merchant 
vessels,  whether  the  United  States  be  interested  therein  as  owner,  in  whole  or  in 
part,  or  hold  any  mortgage,  lien,  or  other  interest  therein. 

'  *  It  shall  be  unlawful  to  sell,  transfer  or  mortgage,  or,  except  under  regula- 
tions prescribed  by  the  board,  to  charter,  any  vessel  purchased  from  the  board 
or  documented  under  the  laws  of  the  United  States  to  any  person  not  a  citizen 
of  the  United  States,  or  to  put  the  same  under  a  foreign  registry  or  flag,  without 
first  obtaining  the  board's  approval. 

*  *  Any  vessel  chartered,  sold,  transferred  or  mortgaged  to  a  person  not  a  citi- 
zen of  the  United  States  or  placed  under  a  foreign  registry  or  flag,  or  operated, 
in  violation  of  any  provision  of  this  section  shall  be  forfeited  to  the  United 
States,  and  whoever  violates  any  provision  of  this  section  shall  be  guilty  of  a 
misdemeanor,  and  subject  to  a  fine  of  not  more  than  $5,000,  or  to  imprisonment 
for  not  more  than  five  years,  or  both."    [41  Stat.  L,  994. "] 

For  section  9  of  ''Shipping  Act,  1916/'  here  amended,  see  1918  Supp.  Fed.  fitat.  Ann. 
788. 

Sec.  19.  [Rules    and   regulations    affecting   shipping   in   foreign    trade.] 

(1)  The  board  is  authorized  and  directed  in  aid  of  the  accomplishment  of  the 
purposes  of  this  Act 

(a)  To  make  all  necessary  rules  and  regulations  to  carry  out  the  provisions  of 
this  Act; 

(b)  To  make  miles  and  regulations  aflfecting  shipping  in  the  foreign  trade 
not  in  conflict  with  law  in  order  to  adjust  or  meet  general  or  special  conditions 
unfavorable  to  shipping  in  the  foreign  trade,  whether  in  any  particular  trade 
or  upon  any  particular  route  or  in  commerce  generally  and  which  arise  out  of  or 
residt  from  foreign  laws,  rules,  or  regulations  or  from  competitive  methods  or 
practices  employed  by  owners,  operators,  agents,  or  masters  of  vessels  of  a 
foreign  country;  and 

(c)  To  request  the  head  of  any  department,  board,  bureau,  or  agency  of  the 
Government  to  suspend,  modify,  or  annul  rules  or  regulations  which  have  been 
established  by  such  department,  board,  bureau,  or  agency,  or  to  make  new  rules 
or  regulations  aflfecting  shipping  in  the  foreign  trade  other  than  such  rules  or 
regulations  relating  to  the  Public  Health  Service,  the  Consular  Service,  and  the 
Steamboat  Inspection  Service.  * 
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(2)  No  rale  or  regulation  shall  hereafter  be  established  by  any  department, 
board,  bureau,  or  agency  of  the  Government  which  affect  shipping  in  the  foreign 
trade,  except  rules  or  regulations  afiecting  the  Public  Health  Service,  the  Con- 
sular Service,  and  the  Steamboat  Inspection  Service,  until  such  rule  or  regula- 
tion has  been  submitted  to  the  board  for  its  approval  and  final  action  has  been 
taken  thereon  by  the  board  or  the  President. 

(3)  Whenever  the  head  of  any  department,  board,  bureau,  or  agency  of  the 
Government  refuses  to  suspend,  modify,  or  annul  any  rule  or  regulation,  or 
make  a  new  rule  or  regulation  upon  request  of  the  board,  as  provided  in  sub- 
division (c)  of  paragraph  (1)  of  this  section,  or  objects  to  the  decision  of  the 
board  in  respect  to  the  approval  of  any  rule  or  regulation,  as  provided  in  para- 
graph (2)  of  this  section,  either  the  board  or  the  head  of  the  department,  board, 
bureau,  or  agency  which  has  established  or  is  attempting  to  establish  the  rule 
or  regulation  in  question  may  submit  the  facts  to  the  President,  who  is  hereby 
authorized  to  establish  or  suspend,  modify,  or  annul  such  rule  or  regulation. 

(4)  No  rule  or  regulation  shall  be  established  which  in  any  manner  gives 
vessels  owned  by  the  United  States  any  preference  or  favor  over  those  vessels 
documented  under  the  laws  of  the  United  States  and  owned  by  persons  who  are 
citizens  of  the  United  States.    [41  StiU.  L.  995.] 

Seo.  20.  (1)  [Common  carriers  by  water  —  combinations  and  discrimina- 
tions —  "  deferred  rebates  "  —  **  fighting  ships  "  —  penalties  —  sec.  14  of 
"  Shipping  Act,  1916/'  amended.]  That  section  14  of  the  Shipping  Act,  1916, 
as  amended,  is  amended  to  read  as  follows : 

*'  Sec.  14.  That  no  common  carrier  by  water  shall,  directly  or  indirectly,  in 
respect  to  the  transportation  by  water  of  passengers  or  property  between  a  port 
of  a  State,  Territory,  District,  or  possession  of  the  United  States  and  any  other 
such  port  or  a  port  of  a  foreign  country, — 

**  First.  Pay,  or  allow,  or  enter  into  any  combination,  agreemeht,  or  under- 
standing, express  or  implied,  to  pay  or  allow,  a  deferred  rebate  to  any  shipper. 
The  term  *  deferred  rebate  '  in  this  Act  means  a  return  of  any  portion  of  the 
freight  money  by  a  carrier  to  any  shipper  as  a  consideration  for  the  giving  of  all 
or  any  portion  of  his  shipments  to  the  same  or  any  other  carrier,  or  for  any 
other  purpose,  the  payment  of  which  is  deferred  beyond  the  completion  of  the 
service  for  which  it  is  paid,  and  is  made  only  if,  during  both  the  period  for 
which  computed  and  the  period  of  deferment,  the  shipper  has  complied  with  the 
terms  of  the  rebate  agi*eement  or  arrangement. 

*'  Second.  Use  a  fighting  ship' either  separately  or  in  conjunction  with  any 
other  carrier,  through  agreement  or  otherwise.  The  term  *  fighting  ship  '  in  this 
Act  means  a  vessel  used  in  a  particular  trade  by  a  carrier  or  group  of  carriers 
for  the  purpose  of  excluding,  preventing  or  reducing  competition  by  driving 
another  carrier  out  of  said  trade. 

**  Third.  Retaliate  against  any  shipper  by  refusing,  or  threatening  to  refuse, 
space  accommodations  when  such  are  available,  or  resort  to  other  discriminating 
or  unfair  methods,  because  such  shipper  has  patronized  any  other  carrier  or  has 
filed  a  complaint  charging  unfair  treatment,  or  for  any  other  reason. 

*'  Fourth.  Make  any  unfair  or  unjustly  discriminatory  contract  with  any 
shipper  based  on  the  volume  of  freight  offered,  or  unfairly  treat  or  unjustly  dis- 
criminate against  any  shipper  in  the  matter  of  (a)  cargo  space  accommodations 
or  other  facilities,  due  regard  being  had  for  the  proper  loading  of  the  vessel  and 
the  available  tonnage;  (b)  the  loading  and  landing  of  freight  in  proper  con- 
dition; or  (c)  the  adjustment  and  settlement  of  claims. 
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''Any  carrier  who  violates  any  provision  of  this  section  shall  be  guilty  of  a 
misdemeanor  punishable  by  a  fine  of  not  more  than  $25,000  for  each  oflfense." 
[41  Siat.  L.  996,] 

Fcr  section  14  of  "  Shipping  Act,  1916,"  here  anumded,  see  191S  Supp.  Fed.  Stat.  Ann. 

(2)  [Enforcement  of  penalties  agauut  common  carriers  by  water  —  author- 
i^  of  Shipping  Board  — sec.  ll-a  added  to  "  Shipping  Act,  1916."]  The  Ship- 
ping Act,  1916,  as  amended,  is  amended  by  inserting  after  section  14  a  new 
section  to  read  as  follows : 

Sec.  14a.  The  board  upon  its  own  initiative  may,  or  upon  complaint  shall, 
after  due  notice  to  all  parties  in  interest  and  hearing,  determine  whether  any 
pereon,  not  a  citizen  of  the  United  States  and  engaged  in  transportation  by 
water  of  passengers  or  property  — 

(1)  Has  violated  any  provision  of  section  14,  or 

(2)  Is  a  party  to  any  combination,  agreement,  or  understanding,  express  or 
implied,  that  involves  in  respect  to  transportation  of  passengers  or  property 
between  foreign  ports,  deferred  rebates  or  any  other  unfair  practice  designated 
in  section  14,  and  that  excludes  from  admission  upon  equal  terms  with  all  other 
parties  thereto,  a  common  carrier  by  water  which  is  a  citizen  of  the  United 
States  and  which  has  applied  for  such  admission. 

'*  If  the  board  determines  that  any  such  person  has  violated  any  such  pro- 
vision or  is  a  party  to  any  such  combination,  agreement,  or  understanding,  the 
board  shall  thereupon  certify  such  fact  to  the  Secretary  of  Commerce.  The 
Secretary  shall  thereafter  refuse  such  person  the  right  of  entry  for  any  ship 
owned  or  operated  by  him  or  by  any  carrier  directly  or  indirectly  controlled  by 
him,  into  any  port  of  the  United  States,  or  any  Territory,  District,  or  possession 
thereof,  until  the  board  certifies  that  the  violation  has  ceased  or  such  combina- 
tion, agreement,  or  understanding  has  been  terminated.''     [41  Stat.  L.  996.] 

Sbo.  21.  [Coastwise  laws  of  United  States  —  extension  to  island,  etc.,  terri- 
toiiei  —  steamship  service  established —  registry  —  Philippine  Islands.]  That 
from  and  after  February  1,  1922,  the  coastwise  laws  of  the  United  States  shall 
extend  to  the  island  Territories  and  possessions  of  the  United  States  not  now 
covered  thereby,  and  the  board  is  directed  prior  to  the  expiration  of  such  year 
to  have  established  adequate  steamship  service  at  reasonable  rates  to  accommo- 
date the  commerce  and  the  passenger  travel  of  said  islands  and  to  maintain  and 
operate  such  service  until  it  can  be  taken  over  and  operated  and  maintained 
upon  satisfactory  terms  by  private  capital  and  enterprise:  Provided,  That  if 
adequate  shipping  service  is  not  established  by  February  1,  1922,  the  President 
shall  extend  the  period  herein  allowed  for  the  establishment  of  such  service  in 
the  case  of  any  island  Territory  or  possession  for  such  time  as  may  be  necessary 
for  the  establishment  of  adequate  shipping  facilities  therefor :  Provided  further, 
That  tintil  Congress  shall  have  authorized  the  registry  as  vessels  of  the  United 
States  of  vessels  owned  in  the  Philippine  Islands,  the  Government  of  the  Philip- 
pine Islands  is  hereby  authorized  to  adopt,  from  time  to  time,  and  enforce  regu- 
lations governing  the  transportation  of  merchandise  and  passengers  between 
ports  or  places  in  the  Philippine  Archipelago :  And  provided  further,  That  the 
foregoing  provisions  of  this  section  shall  not  take  effect  with  reference  to  the 
Philippine  Islands  until  the  President  of  the  United  States  after  a  full  investi- 
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gation  of  the  local  needs  and  conditions  shall,  by  proclamation,  declare  that  an 
adequate  shipping  service  has  been  established  as  herein  provided  and  fix  a  date 
for  the  going  into  effect  of  the  same.     [41  Stat,  L.  997.] 


Sec.  22.  [Coastwise  trade  —  foreign  built  ships  —  American  registry  —  Act 
of  Oct.  6,  1917,  repealed  —  permits  for  carrying  passengers  —  Hawaii.]  That 
the  Act  entitled  **An  Act  giving  the  United  States  Shipping  Board  power  to 
suspend  present  provisions  of  law  and  permit  vessels  of  foreign  registry  and 
foreign-built  vessels  admitted  to  American  registry  uncler  the  Act  of  August  18, 
1914,  to  engage  in  the  coastwise  trade  during  the  present  war  and  for  a  period 
of  one  hundred  and  twenty  days  thereafter,  except  the  coastwise  trade  with 
Alaska,'*  approved  October  6,  1917,  is  hereby  repealed:  Provided,  That  all 
foreign-built  vessels  admitted  to  American  registry,  owned  on  February  1,  1920, 
by  persons  citizens  of  the  United  States,  and  all  foreign-built  vessels  owned  by 
the  United  States  at  the  time  of  the  enactment  of  this  Act,  when  sold  and  owned 
by  persons  citizens  of  the  United  States,  may  engage  in  the  coastwise  trade  so 
long  as  they  continue  in  such  ownership,  subject  to  the  rules  and  regulations  of 
such  trade:  ^Provided,  That  the  board  is  authorized  to  issue  permits  for  the 
carrying  of  passengers  in  foreign  ships  if  it  deems  it  necessary  so  to  do,  operat- 
ing between  the  Territory  of  Hawaii  and  the  Pacific  Coast  up  to  February  1, 
1922.     [41  Stat,  L.  997.] 

For  Act  of  Oct.  6,  1917,  see  1918  Supp.  Fed.  Stat.  Ann.  808. 

Sec.  23.  [Vessel    owners  —  income    taxes  —  deductions    and  exemptions.] 

That  the  owner  of  a  vessel  documented  under  the  laws  of  the  United  States  and 
operated  in  foreign  trade  shall,  for  each  of  the  ten  taxable  years  while  so 
operated,  beginning  with  the  first  taxable  year  ending  after  the  enactment  of 
this  Act,  be  allowed  as  a  deduction  for  the  purpose  of  ascertaining  his  net  income 
subject  to  the  war-profits  and  excess-profits  taxes  imposed  by  Title  III  of  the 
Revenue  Act  of  1918  an  amount  equivalent  to  the  net  earnings  of  such  vessel 
during  such  taxable  year,  determined  in  accordance  with  rules  and  regulations 
to  be  made  by  the  board :  Provided,  That  such  owner  shall  not  be  entitled  to 
such  deduction  unless  during  such  taxable  year  he  invested,  or  set  aside  under 
rules  and  regulations  to  be  made  by  the  board  in  a  trust  fund  for  investment, 
in  the  building  in  shipyards  in  the  United  States  of  new  vessels  of  a  type  and 
kind  approved  by  the  board,  an  amount}  to  be  determined  by  the  Secretary  of 
the  Treasury  and  certified  by  him  to  the  board,  equivalent  to  the  war-profits 
and  excess-profits  taxes  that  would  have  been  payable  by  such  owner  on  account 
of  the  net  earnings  of  such  vessels  but  for  the  deduction  allowed  under  the  pro- 
visions of  this  section:  Provided  further.  That  at  least  two-thirds  of  the  cost 
of  any  vessel  constructed  under  this  paragraph  shall  be  paid  for  out  of  the 
ordinary  funds  or  capital  of  the  person  having  such  vessel  constructed. 

That  during  the  period  of  ten  years  from  the  enactment  of  this  Act  any  person 
a  citizen  of  the  United  States  who  may  sell  a  vessel  documented  under  the  laws 
of  the  United  States  and  built  prior  to  January  1,  1914,  shall  be  exempt  from 
all  income  taxes  that  would  be  payable  upon  any  of  the  proceeds  of  such  sale. 
under  Title  I,  Title  II,  and  Title  III  of  the  Revenue  Act  of  1918  if  the  entire* 
proceeds  thereof  shall  be  invested  in  the  building  of  new  ships  in  American 
shipyards,  such  ships  to  be  documented  under  the  laws  of  the  United  States  and 
to  be  of  a  type  approved  by  the  board.    [41  Stat.  L.  997.] 

For  Revenue  Act  of  1918,  mentioned  in  the  text,  see  1919.  Supp.  Fed.  Stat.  Ann.  82. 
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Sec.  24.  [United  States  mails  —  carrying  on  American-built  vessels.]    That 

all  mails  of  the  United  States  shipped  or  carried  on  vessels  shall,  if  practicable, 

be  shipped  or  carried  on  American-built  vessels  documented  under  the  laws  of 

the  United  States.    No  contract  hereafter  made  with  the  Postmaster  General  for 

carrying  mails  on  vessels  so  built  and  documented  shall  be  assigned  or  sublet, 

and  no  mails  covered  by  such  contract  shall  be  carried  on  any  vessel  not  so 

built  and  docimiented.    No  money  shall  be  paid  out  of  the  Treasury  of  the 

United  States  on  or  in  relation  to  any  such  contract  for  carrying  mails  on  vessels 

so  built  and  documented  when  such  contract  has  been  assigned  or  sublet  or  when 

maUs  covered  by  such  contract  are  in  violation  of  the  terms  thereof  carried  on 

any  vessel  not  so  built  and  documented.    The  board  and  the  Postmaster  General, 

in  aid  of  the  development  of  a  merchant  marine  adequate  to  provide  for  the 

maintenance  and  expansion  of  the  foreign  or  coastwise  trade  of  the  United 

States  and  of  a  satisfactory  postal  service  in  connection  therewith,  shall  from 

time  to  time  determine  the  just  and  reasonable  rate  of  compensation  to  be  paid 

for  such  service,  and  the  Postmaster  General  is  hereby  authorized  to  enter  into 

contracts  within  the  limits  of  appropriations  made  therefor  by  Congress  to  pay 

for  the  carrying  of  such  mails  in  such  vessels  at  such  rate.    Nothing  herein  shall 

be   affected  by  the  Act  entitled  **An  Act  to  provide  for  ocean  mail  service 

betiw^een  the  United  States  and  foreign  ports,   and  to  promote  commerce," 

approved  March  3,  1891.     [41  Stat  L.  998,] 

For  Act  of  March  3,  1S91,  mentioned  in  the  text,  see  8  Fed.  Stat.  Ann.  (2d  ed.)  218. 

Sec.  25.  [Classification  of  vessels  o^nied  by  United  States  —  American 
Burean  of  Shipping.]  That  for  the  classification  of  vessels  owned  by  the  United 
'States,  and  for  such  other  purposes  in  connection  therewith  as  are  the  proper 
fonetions  of  a  classification  burean,  all  departments,  boards,  bureaus,  and  com- 
missions of  the  Government  are  hereby  directed  to  recognize  the  American 
Bureau  of  Shipping  as  their  agency  so  long  as  the  American  Bureau  of  Ship- 
ping continues  to  be  maintained  as  an  organization  which  has  no  capital  stock 
and  pays  no  dividends:  Provided,  That  the  Secretary  of  Commerce  and  the 
chairman  of  the  board  shall  each  appoint  one  representative  who  shall  represent 
the  Government  upon  the  executive  committee  of  the  American  Bureau  of  Ship- 
ping, and  the  bureau  shall  agree  that  these  representatives  shall  be  accepted  by 
them  as  active  members  of  such  committee.  Such  representatives  of  the  Govern- 
ment shall  serve  without  any  compensation,  except  necessary  traveling  expenses : 
Provided  further,  That  the  official  list  of  merchant  vessels  published  by  the  Gov- 
ernment shall  hereafter  contain  a  notation  clearly  indicating  all  vessels  classed 
by  the  American  Bureau  of  Shipping.     [41  Stat,  L.  998.] 

Sec.  26.  [Cargo  vessels  —  carrying  persons  other  than  crew.]  That  cargo 
vessels  documented  under  the  laws  of  the  United  States  may  carry  not  to  exceed 
sixteen  persons  in  addition  to  the  crew  between  any  ports  or  places  in  the  United 
States  or  its  Districts,  Territories,  or  possessions,  or  between  any  such  port  or 
place  and  any  foreign  port,  or  from  any  foreign  port  to  another  foreign  port, 
and  such  vessels  shall  not  be  held  to  be  *'  passenger  vessels  "  or  **  vessels  carry- 
ing passengers  '*  within  the  meaning  of  the  inspection  laws  and  the  rules  and 
regulations  thereunder :  Provided,  That  nothing  herein  shall  be  taken  to  exempt 
such  vessels  from  the  laws,  rules,  and  regulations  respecting  life-saving  equip- 
ment :    Provided  further,  That  when  any  such  vessel  carries  persons  other  than 
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the  crew  as  herein  provided  for,  the  owner,  agent,  or  master  of  the  vessel  shall 
first  notify  such  persons  of  the  presence  on  board  of  any  dangerous  articles,  as 
defined  by  law,  or  of  any  other  condition  or  circumstances  which  would  consti- 
tute a  risk  of  safety  for  passenger  or  crew. 

The  privilege  bestowed  by  this  section  on  vessels  of  the  United  States  shall  be 
extended  insofar  as  the  foreign  trade  is  concerned  to  the  cargo  vessels  of  any 
nation  which  allows  the  like  privilege  to  cargo  vessels  of  the  United  States  in 
trades  not  restricted  to  vessels  under  its  own  flag. 

Failure  on  the  part  of  the  owner,  ag^nt,  or  master  of  the  vessel  to  give  such 
notice  shall  subject  the  vessel  to  a  penalty  of  $500,  which  may  be  mitigated  or 
remitted  by  the  Secretary  of  Commerce  upon  a  proper  representation  of  the 
facts.     [41  Stat  L.  998] 


Sec.  27.  [Merchandise  transported  between  points  in  United  States  includ- 
ing territories  —  vesseh  employed.]  That  no  merchandise  shall  be  transported 
by  water,  or  by  land  and  water,  on  penalty  of  forfeiture  thereof,  between  points 
in  the  United  States,  including  Districts,  Territories,  and  possessions  thereof 
embraced  within  the  coastwise  laws,  either  directly  or  via  a  foreign  port,  or  for 
any  part  of  the  transportation,  in  any  other  vessel  than  a  vessel  built  in  and 
documented  under  the  laws  of  the  United  States  and  owned  by  persons  who  are 
citizens  of  the  United  States,  or  vessels  to  which  the  privilege  of  engaging  in 
the  coastwise  trade  is  extended  by  sections  18  or  22  of  this  Act:  Provided, 
That  this  section  shall  not  apply  to  merchandise  transported  between  points 
within  the  continental  United  States,  excluding  Alaska,  over  through  routes 
heretofore  or  hereafter  recognized  by  the  Interstate  Commerce  Commission  for 
which  routes  rate  tariffs  have  been  or  shall  hereafter  be  filed  with  said  commis-* 
sion  when  such  routes  are  in  part  over  Canadian  rail  lines  and  their  own  or 
other  connecting  water  facilities :  Provided  further,  That  this  section  shall  not 
become  effective  upon  the  Yukon  river  until  the  Alaska  Railroad  shall  be  com- 
pleted and  the  Shipping  Board  shall  find  that  proper  facilities  will  be  furnished 
for  transp6rtation  by  persons  citizens  of  tlie  United  States  for  properly  handling 
the  trafiic.     [41  Stat  L.  999.] 

Seg.  28.  [Discriminations  by  common  carriers  in  rates,  etc.]  That  no  com- 
mon carrier  shall  charge,  collect,  or  receive,  for  transportation  subject  to  th© 
Interstate  Commerce  Act  of  persons  or  property,  under  any  joint  rate,  fare,  or 
charge,  or  under  any  export,  import,  or  other  proportional  rate,  fare,  or  charge, 
which  is  based  in  whole  or  in  part  on  the  fact  that  the  persons  or  property 
affected  thereby  is  to  be  transported  to,  or  has  been  transported  from,  any  port 
in  a  possession  or  dependency  of  the  United  States,  or  in  a  foreign  country,  by 
a  carrier  by  water  in  foreign  commerce,  any  lower  rate,  fare,  or  charge  than  that 
charged,  collected,  or  received  by  it  for  the  transportation  of  persons,  or  of  a 
like  kind  of  property,  for  the  same  distance,  in  the  same  direction,  and  over  the 
same  route,  in  connection  with  commerce  wholly  within  the  United  States,  unless 
the  vessel  so  transporting  such  persons  or  property  is,  or  unless  it  was  at  the 
time  of  such  transportation  by  water,  documented  under  the  laws  of  the  United 
States.  Whenever  the  board  is  of  the  opinion,  however,  that  adequate  shipping 
facilities  to  or  from  any  port  in  a  possession  or  dependency  of  the  United  States 
or  a  foreign  country  are  not  afforded  by  vessels  so  documented,  it  shall  certify 
this  fact  to  the  Interstate  Commerce  Commission,  and  the  commission  may,  by 
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order,  suspend  the  operation  of  the  provisions  of  this  section  with  respect  to  the 
rates,  fares,  and  charges  for  the  transportation  by  rail  of  persons  and  property 
transported  from,  or  to  be  transported,  to  such  ports,  for  such  length  of  time 
and  under  such  terms  and  conditions  as  it  may  prescribe  in  such  order,  or  in 
any  order  supplemental  thereto.  Such  suspension  of  operation  of  the  provisions 
of  this  section  may  be  terminated  by  order  of  the  commission  whenever  the  board 
is  of  the  opinion  that  adequate  shipping  facilities  by  such  vessels  to  such  ports 
are  afforded  and  shall  so  certify  to  the  commission.     [41  Stat.  L.  999.] 

• 

Sec.  29.  (a)  [Deflnitioxis  —  "  association  "  — ''  marine  insurance  com- 
panies. ' ']    That  whenever  used  in  this  section  — 

(1)  The  term  ''  association  "  means  any  association,  exchange,  pool,  com- 
bination, or  other  arrangement  for  concerted  action ;  and 

(2)  The  term  ''  marine  insurance  companies  "  means  any  persons,  companies, 
or  associations,  authorized  to  write  marine  insurance  or  reinsurance  under  the 
laws  of  the  United  States  or  of  a  State,  Territory,  District,  or  possession  thereof. 
[41  Stat.  L.  1000.] 

(b)  ["  Antitrust  laws  "  —  application  to  marine  insurance  business.]  Noth- 
ing contained  in  the  **  antitrust  laws  ''  as  designated  in  section  1  of  the  Act 
entitled  "An  Act  to  supplement  existing  laws  against  unlawful  restraints  and 
monopolies,  and  for  other  purposes, ' '  approved  October  15,  1914,  shall  be  con- 
strued as  declaring  illegal  an  association  entered  into  by  marine  insurance  com- 
panies for  the  following  purposes :  To  transact  a  maritie  insurance  and  reinsur- 
ance business  in  the  United  States  and  in  foreign  countries  and  to  reinsure  or 
otherwise  apportion  among  its  membership  the  risks  undertaken  by  such  asso- 
ciation or  any  of  the  component  members.     [41  Stat.  L.  1000.] 

For  Act  of  Oct.  15,  1914,  see  9  Fed.  Stat.  Ann.   (2d  ed.)  730. 

fSEC.  30.  [*'  Ship  Mortgage  Act,  1920."]  Subsection  A.  That  this  section 
may  be  cited  as  the  '*  Ship  Mortgage  Act,  1920.*'     [41  Stat.  L.  1000.] 

DES^INiriONS. 

Subsection  B.    When  used  in  this  section  — 

(1)  The  term  *'  document  "  includes  registry  and  enrollment  and  license; 

(2)  The  term  **  documented  "  means  registered  or  enrolled  or  licensed  under 
the  laws  of  the  United  States,  whether  permanently  or  temporarily ; 

(3)  The  term  **  port  of  documentation  ''  means  the  port  at  which  the  vessel 
is  documented,  in  accordance  with  law ; 

(4)  The  term  **  vessel  of  the  United  States  "  means  any  vessel  documented 
under  the  laws  of  the  United  States  and  such  vessel  shall  be  held  to  continue 
to  be  so  documented  until  its  documents  are  surrendered  with  the  approval  of 
the  board;  and 

(5)  The  term  '*  mortgagee,"  in  the  case  of  a  mortgage  involving  a  trust  deed 
and  a  bond  issue  thereunder,  means  the  trustee  designated  in  such  deed.  [41 
Stat.  L.  1000.] 
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RECORDING  OF  SALES,    CONVEYANCSES,   AND   MORTGAGES  OP  VESSELS  OF   THE   UNITED 

STATES. 

Subsection  C.  (a)  No  sale,  conveyance,  or  mortgage  which,  at  the  time  snch 
sale,  conveyance,  or  mortgage  is  made,  includes  a  vessel  of  the  United  States, 
or  any  portion  thereof,  as  the  whole  or  any  part  of  the  property  sold,  conveyed, 
or  mortgaged  shall  be  valid,  in  respect  to  such  vessel,  against  any  person  other 
than  the  grantor  or  mortgagor,  his  heir  or  devisee,,  and  a  person  having  actual 
notice  thereof,  until  such  bill  of  sale,  conveyance,  or  mortgage  is  recorded  in  the 
office  of  the  collector  of  customs  of  the  port  of  documentation  of  such  vessel,  as 
provided  in  subdivision  (b)  of  this  subsection. 

(b)  Such  collector  of  customs  shall  record  bills  of  sale,  conveyances,  and  mort- 
gages, delivered  to  him,  in  the  order  of  their  reception,  in  books  to  be  kept  for 
that  purpose  and  indexed  to  show  — 

(1)  The  name  of  the  vessel; 

(2)  The  names  of  the  parties  to  the  sale,  conveyance,  or  mortgage; 

(3)  The  time  and  date  of  reception  of  the  instrument ; 

(4)  The  interest  in  the  vessel  so  sold,  conveyed,  or  mortgaged ;  and 

(5)  The  amount  and  date  of  maturity  of  the  mortgage. 

Subsection  D.  (a)  A  valid  mortgage  which,  at  the  time  it  is  made  includes  the 
whole  of  any  vessel  of  the  United  States  of  200  gross  tons  and  upwards,  shall  in 
addition  have,  in  respect  to  such  vessel  and  as  of  the  date  of  the  compliance  with 
all  the  provisions  of  this  subdivision,  the  preferred  status  given  by  the  provi- 
sions of  subsection  M,  if  — 

(1)  The  mortgage  is  indorsed  upon  the  vessel's  documents  in  accordance  with 
the  provisions  of  this  section  ; 

(2)  The  mortgage  is  recorded  as  provided  in  subsection  C,  together  with  the 
time  and  date  when  the  mortgage  is  so  indorsed ; 

(3)  An  affidavit  is  filed  with  the  record  of  such  mortgage  to  the  effect  that 
the  mortgage  is  made  in  good  faith  and  without  any  design  to  hinder,  delay,  or 
defraud  any  existing  or  future  creditor  of  the  mortgagor  or  any  lienor  of  the 
mortgaged  vessel; 

(4)  The  mortgage  does  not  stipulate  that  the  mortgagee  waives  the  preferred 
status  thereof ;  and 

(5)  The  mortgagee  is  a  citizen  of  the  United  StatesJ 

(b)  Any  mortgage  which  complies  in  respect  to  any  vessel  with  the  conditions 
enumerated  in  this  subsection  is  hereafter  in  this  section  called  a  ' '  preferred 
mortgage  "  as  to  such  vessel. 

•  (c)  There  shall  be  indorsed  upon  the  documents  of  a  vessel  covered  by  a 
preferred  mortgage  — 

(1)  The  names  of  the  mortgagor  and  mortgagee; 

(2)  The  time  and  date  the  indorsement  is  made ; 

(3)  The  amount  and  date  of  maturity  of  the  mortgage;  and 

(4)  Any  amount  required  to  be  indorsed  by  the  provisions  of  subdivision  (e) 
or  (f )  of  this  subsection. 

(d)  Such  indorsement  shall  be  made  (1)  by  the  collector  of  customs  of  the 
port  of  documentation  of  the  mortgaged  vessel,  or  (2)  by  the  collector  of  customs 
of  any  port  in  which  the  vessel  is  found,  if  such  collector  is  directed  to  make  the 
indorsement  by  the  collector  of  customs  of  the  port  of  documentation;  and  no 
clearance  shall  be  issued  to  the  vessel  until  such  indorsement  is  made.  The  col- 
lector of  customs  of  the  port  of  documentation  shall  give  such  direction  by  wire 
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or  letter  at  the  request  of  the  moi-tj^agee  and  upon  the  tender  of  the  cost  of 
communication  of  such  direction.  AVhcnever  any  new  document  is  issued  for 
the  vessel,  such  indorsement  shall  be  transferred  to  and  indorsed  upon  the  new 
document  by  the  collector  of  customs. 

(e)  A  mortgage  which  includes  property  other  than  a  vessel  shall  not  be  held 
a  preferred  mortgage  unless  the  mortgage  provides  for  the  separate  discharge 
of  such  property  by  the  payment  of  a  si)ecified  portion  of  the  mortgage  indebted- 
ness. If  a  preferred  mortgage  so  provides  for  the  separate  discharge,  the  amount 
of  the  portion  of  such  payment  shall  be  indorsed  upon  the  documents  of  the 
vessel. 

(f)  If  a  preferred  mortgage  includes  more  than  one  vessel  and  provides  for 
the  separate  discharge  of  each  vessel  by  the  payment  of  a  portion  of,  the  mort- 
gage indebtedness,  the  amount  of  such  portion  of  such  payment  shall  be  indorsed 
upon  the  documents  of  the  vessel.  In  case  such  mortgage  does  not  provide  for 
the  separate  discharge  of  a  vessel  and  the  vessel  is  to  be  sold  upon  the  order  of  a 
district  court  of  the  United  States  in  a  suit  in  rem  in  admiralty,  the  court  shall 
determine  the  portion  of  the  mortgage  indebtedness  increased  by  20  per  centum 
(1)  which,  in  the  opinion  of  the  court,  the  approximate  value  of  the  vessel  bears 
to  the  approximate  value  of  all  the  vessels  covered  by  the  mortgage,  and  (2) 
upon  the  payment  of  which  the  vessel  shall  be  discharged  from  the  mortgage. 

Subsection  B.  The  collector  of  customs  upon  the  recording  of  a  preferred 
mortgage  shall  deliver  two  certified  copies  thereof  to  the  mortgagor  who  shall 
place,  and  use  due  diligence  to  retain,  one  copy  on  board  the  mortgaged  vessel 
and  cause  such  copy  and  the  documents  of  the  vessel  to  be  exhibited  by  the 
master  to  any  person  having  business  with  the  vessel,  which  may  give  rise 
to  a  maritime  lien  upon  the  vessel  or  to  the  sale,  conveyance,  or  mortgage  thereof. 
The  master  of  the  vessel  shall,  upon  the  request  of  any  such  person,  exhibit  to 
him  the  documents  of  the  vessel  and  the  copy  of  any  preferred  mortgage  of  the 
vessel  placed  on  board  thereof. 

Subsection  F.  The  mortgagor  (1)  shall,  upon  request  of  the  mortgagee,  dis- 
close in  writing  to  him  prior  to  the  execution  of  any  preferred  mortgage,  the 
existence  of  any  maritime  lien,  prior  mortgage  or  other  obligation  or  liability 
upon  the  vessel  to  be  mortgaged,  that  is  known  to  the  mortgagor,  and  (2),  with- 
ont  the  consent  of  the  mortgagee,  shall  not  incur,  after  the  execution  of  such 
mortgage  and  before  the  mortgagee  has  had  a  reasonable  time  in  which  to  record 
the  mortgage  and  have  indorsements  in  respect  thereto  made  upon  the  docu- 
ments of  the  vessel,  any  contractual  obligation  creating  a  lien  ui)on  the  vessel 
other  than  a  lien  for  wages  of  stevedores  when  employed  directly  by  the  owney, 
operator,  master,  ship's  husband,  or  agent  of  the  vessel,  for  wages  of  the  crew 
of  the  vessel,  for  general  average,  or  for  salvage,  including  contract  salvage,  in 
respect  to  the  vessel. 

Subsection  G.  (a)  The  collector  of  customs  .of  the  port  of  docimientation  shall, 
upon  the  request  of  any  person,  record  notice  of  his  claim  of  a  lien  upon  a  vessel 
covered  by  a  preferred  mortgage,  together  with  the  nature,  date  of  creation,  and 
amount  of  the  lien,  and  the  name  and  address  of  the  person.  Any  person  who 
has  caused  notice  of  his  claim  of  lien  to  be  so  recorded  shall,  upon  a  discharge  in 
whole  or  in  part  of  the  indebtedness,  forthwith  file  with  the  collector  of  customs 
a  certificate  of  such  discharge.  The  collector  of  customs  shall  thereupon  record 
the  certificate. 

(b)  The  mortgagor,  upon  a  discharge  in  whole  or  in  part  of  the  mortgage 
indebtedness,  shall  forthwith  file  with  the  collector  of  customs  for  the  port  of 
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documentation  of  the  vessel,  a  certificate  of  such  discharge.  Such  collector  of 
customs  shall  thereupon  record  the  certificate.  In  case  of  a  vessel  covered  by  a 
preferred  mortgage,  the  collector  of  customs  at  the  port  of  documentation  shall 
(1)  indorse  upon  the  documents  of  the  vessel,  or  direct  the  collector  of  customs 
at  any  port  in  which  the  vessel  is  found,  to  so  indorse,  the  fact  of  such  discharge, 
and  (2)  shall  deny  clearance  to  the  vessel  until  such  indorsement  is  made. 

Subsection  H.  (a)  No  bill  of  sale,  conveyance,  or  mortgage  shall  be  recorded 
unless  it  states  the  interest  of  the  grantor  or  mortgagor  in  the  vessel,  and  the 
interest  so  sold,  conveyed,  or  mortgaged. 

(b)  No  bill  of  sale,  conveyance,  mortgage,  notice  of  claim  of  lien,  or  certificate 
of  discharge  thereof,  shall  be  recorded  unless  previously  acknowledged  before  a 
notary  public  or  other  officer  authorized  by  a  law  of  the  United  States,  or  of  a 
State,  Territory,  District,  or  possession  thereof,  to  take  acknowledgment  of 
deeds. 

(c)  In  case  of  a  change  in  the  port  of  documentation  of  a  vessel  of  the  United 
States,  no  bill  of  sale,  conveyance,  or  mortgage  shall  be  recorded  at  the  new  port 
of  documentation  unless  there  is  furnished  to  the  collector  of  customs  of  such 
port,  together  with  the  copy  of  the  bill  of  sale,  conveyance,  or  mortgage  to  be 
recorded,  a  certified  copy  of  the  record  of  the  vessel  at  the  former  port  of  docu- 
mentation furnished  by  the  collector  of  such  port.  The  collector  of  customs  at 
the  new  port  of  documentation  is  authorized  and  directed  to  record  such  certified 
copy. 

(d)  A  preferred  mortgage  may  bear  such  rate  of  interest  as  is  agreed  by 
the  parties  thereto. 

Subsection  I.  Each  collector  of  customs  shall  permit  records  made  under  the 
provisions  of  this  section  to  be  inspected  during  office  hours,  under  such  reason- 
able regulations  as  the  collector  may  establish.  Upon  the  request  of  any  i)ersoii 
the  collector  of  customs  shall  furnish  him  from  the  records  of  the  collector's 
office  (1)  a  certificate  setting  forth  the  names  of  the  owners  of  any  vessel,  the 
interest  held  by  each  owner,  and  the  material  facts  as  to  any  bill  of  sale  or  con- 
veyance of,  any  mortgage  covering,  or  any  lien  or  other  incumbrance  upon,  a 
specified  vessel,  (2)  a  certified  copy  of  any  bill  of  sale,  conveyance,  mortgage, 
notice  of  claim  of  lien,  or  certificate  of  discharge  in  respect  to  such  vessel,  or  (3) 
a  certified  copy  as  required  by  subdivision  (c)  of  subsection  H.  The  collector  of 
customs  shall  collect  a  fee  for  any  bill  of  sale,  conveyance,  or  mortgage  recorded, 
or  any  certificate  or  certified  copy  furnished,  by  him,  in  the  amount  of  20  cents 
a  folio  with  a  minimum  charge  of  $1.00.  All  such  fees  shall  be  covered  into  the 
Treasury  of  the  United  States  as  misceUaneoxui  receipts.     [41  Stat.  L,  lOOOJ] 

PENALTIES. 

Subsection  J.  (a)  If  the  master  of  the  vessel  willfully  fails  to  exhibit  the 
documents  of  the  vessel  or  the  copy  of  any  preferred  mortgage  thereof,  as 
required  by  subsection  E,  the  board  of  local  inspectors  of  vessels  having  juris- 
diction of  the  license  of  the  master,  may  suspend  or  cancel  such  license,  subject 
to  the  provisions  of  "An  Act  to  provide  for  appeals  from  decision  of  boards  of 
local  inspectors  of  vessels  and  for  other  purposes,*'  approved  June  10,  1918. 

(b)  A  mortgagor  who,  with  intent  to  defraud,  violates  any  provision  of  sub- 
section P,  and  if  the  mortgagor  is  a  corporation  or  association,  the  president  or 
other  principal  executive  officer  of  the  corporation  or  association,  shall  upon  con- 
viction thereof  be  held  guilty  of  a  misdemeanor  and  shall  be  fined  not  more  than 
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$1,000  or  imprisoned  not  more  than  2  years,  or  both.    The  mortgaged  indebted- 
ness shall  thereupon  become  immediately  due  and  payable  at  the  election  of  the 

mortgagee. 

(c)   If  any  person  enters  into  any  contract  secured  by,  or  upon  the  credit  of, 
a  vessel  of  the  United  States  covered  by  a  preferred  mortgage,  and  suffers 
pecuniary  loss  by  reason  of  the  failure  of  the  cellector  of  customs,  or  any  officer, 
employee,  or  agent  thereof,  properly  to  perform  any  duty  required  of  the  col- 
lector under  the  provisions  of  this  section,  the  collector  of  customs  shall  be  liable 
to  such  person  for  damages  in  the  amount  of  such  loss.    If  any  such  person  is 
caused  any  such  loss  by  reason  of  the  failure  of  the  mortgagor,  or  master  of  the 
mortgaged  vessel,  or  any  officer,  employee,  or  agent  thereof,  to  comply  with  any 
provision  of  subsection  E  or  P  or  to  file  an  affidavit  as  required  by  subdivision 
(a>  of  subsection  D,  correct  in  each  particular  thereof,  the  mortgagor  shall  be 
liable  to  such  person  for  damages  in  the  amount  of  such  loss.  The  district  courts 
of  the  United  States  are  given  jiurisdiction  (but  not  to  the  exclusion  of  the  courts 
of  the  several  States,  Territories,  Districts,  or  possessions)   of  suits  for  the 
recovery,  of  such  damages,  irrespective  of  the  amount  involved  in  the  suit  or  the 
citizenship  of  the  parties  thereto.    Such  suit  shall  be  begun  by  personal  service 
upon  the  defendant  within  the  limits  of  the  district.    Upon  judgment  for  the 
plaintiff  in  any  such  suit,  the  court  shall  include  in  the  judgment  an  additional 
amount  for  costs  of  the  action  and  a  reasonable  counsel 's  fee,  to  be  fixed  by  the 
court.     [41  Stat.  L.  1003.] 

FORECLOSURE  OF  PREFERRED  MORTOAQES. 

Subsection  K.  A  preferred  mortgage  shall  constitute  a  lien  upon  the  mort- 
gaged vessel  in  the  amount  of  the  outstanding  mortgage  indebtedness  secured  by 
such  vessel.  Upon  the  default  of  any  term  or  condition  of  the  mortgage,  such 
lien  may  be  enforced  by  the  mortgagee  by  suit  in  rem  in  admiralty.  Original 
jurisdiction  of  all  such  suits  is  granted  to  the  district  courts  of  the  United  States 
exclusively.  In  addition  to  any  notice  by  publication,  actual  notice  of  the  com- 
mencement of  any  such  suit  shall  be  given  by  the  libellant,  in  such  manner  as  the 
eonrt  shall  direct,  to  (1)  the  master,  other  ranking  officer,  or  caretaker  of  the 
vessel,  and  (2)  any  person  who  has  recorded  a  notice  of  claim  of  an  undischarged 
lien  upon  the  vessel,  as  provided  in  subsection  G,  unless  after  search  by  the 
libellant  satisfactory  to  the  court,  such  mortgagor,  master,  other  ranking  officer, 
caretaker,  or  claimant  is  not  found  •within  the  United  States.  Failure  to  give 
notice  to  any  such  person,  as  required  by  this  subsection,  shall  not  constitute  a 
jurisdictional  defect ;  but  the  libellant  shall  be  lial^le  to  such  person  for  damages 
in  the  amount  of  his  interest  in  the  vessel  terminated  by  the  suit.  Suit  in  per- 
sonam for  the  recovery  of  such  damages  may  be  brought  in  accordance  with  the 
provisions  of  subdivision  (c)  of  subsection  J. 

Subsection  L.  In  any  suit  in  rem  in  admiralty  for  the  enforcement  of  the 
preferred  mortgage  lien,  the  court  may  appoint  a  receiver  and,  in  its  discretion, 
authorize  the  receiver  to  operate  the  mortgaged  vessel.  The  marshal  may  be 
authorized  and  directed  by  the  court  to  take  possession  of  the  mortgaged  vessel 
notwithstanding  the  fact  that  the  vessel  is  in  the  possession  or  under  the  control 
of  any  person  claiming  a  possessory  common-law  lien. 

Subsection  M.  (a)  When  used  hereinafter  in  this  section,  the  term  "  pre- 
ferred maritime  lien  "  means  (1)  a  lien  arising  prior  in  time  to  the  recording 
and  indorsement  of  a  preferred  mortgage  in  accordance  with  the  provisions  of 
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this  section;  or  (2)  a  lien  for  damages  arising  out  of  tort,  for  wages  of  a  steve- 
dore when  employed  directly  by  the  owner,  operator,  master,  ship's  husband,  or 
agent  of  the  vessel,  for  wages  of  the  crew  of  the  vessel,  for  general  average,  and 
forjsalvage.  including  contract  salvage. 
'^  (b)  Upon  the  sale  of  any  mortgaged  vessel  by  order  of  a  district  court  of  the 

United  States  in  any  suit  in  rem  in  admiralty  for  the  enforcement  of  a  preferred 
mortgage  lien  thereon,  all  preexisting  claims  in  the  vessel,  including  any  pos- 
sessory common-law  lien  of  which  a  lienor  is  deprived  under  the  provisions  of 
subsection  L  shall  be  held  terminated  and  shall  thereafter  attach,  in  like  amount 
and  in  accordance  with  their  respective  priorities,  to  the  proceeds  of  the  sale; 
except  that  the  preferred  mortgage  lien  shall  have  priority  over  all  claims 
against  the  vessel,  except  (1)  preferred  maritime  liens,  and  (2)  expenses  and 
fees  allowed  and  costs  taxed,  by  the  courtj 

Subsection  N.  (a)  Upon  the  default  ofany  term  or  condition  of  a  preferred 
mortgaj?e  upon  a  vessel,  the  mortgagee  may,  in  addition  to  all  other  remedies 
granted  by  this  section,  bring  suit  in  personam  in  admiralty  in  a  district  court  of 
the  United  States,  against  the  mortgagor  for  the  amount  of  the  out;3tanding 
mortgage  indebtedness  secured  by  such  vessel  or  any  deficiency  in  the  full  pay- 
ment thereof. 

(b)  This  section  shall  not  be  construed,  in  the  case  of  a  mortgage  covering,  in 
addition  to  vessels,  realty  or  personalty  other  than  vessels,  or  both,  to  authorize 
the  enforcement  by  suit  in  rem  in  admiralty  of  the  rights  of  the  mortgagee  in 
respect  to  such  realty  or  personalty  other  than  vessels.     \41  Stat.  L,  1003.] 

transW':rs  op  mortgaged  vessels  and  assignment  of  vessel  mortgages. 

Subsection  0.  (a)  The  documents  of  a  vessel  of  the  United  States  covered  by  a 
preferred  mortgage  may  not  be  surrendered  (except  in  the  case  of  the  forfeitrore 
of  the  vessel  or  its  sale  by  the  order  of  any  court  of  the  United  States  or  any 
foreign  country)  without  the  approval  of  the  board.  The  board  shall  refuse  such 
approval  unless  the  mortgagee  consents  to  such  surrender. 

(b)  The  interest  of  the  mortgagee  in  a  vessel  of  the  United  States  covered  by 
a  mortgage,  shall  not  be  terminated  by  the  forfeiture  of  the  vessel  for  a  violation 
of  any  law  of  the  United  States,  unless  the  mortgagee  authorized,  consented, 
or  conspired  to  effect  the  illegal  act,  failure,  or  omission  which  constituted  such 
violation. 

(c)  Upon  the  sale  of  any  vessel  of  the  Uhited  States  covered  by  a  preferred 
mortgage,  by  order  of  a  district  court  of  the  United  States  in  any  suit  in  rem  in 
admiralty  for  the  enforcement  of  a  maritime  lien  other  than  a  preferred  mari- 
time lien,  the  vessel  shall  be  sold  free  from  all  preexisting  claims  thereon;  but 
the  court  shall,  upon  the  request  of  the  mortgagee,  the  libellant,  or  an  intervener, 
require  the  purchaser  at  such  sale  to  give  and  the  mortgagor  to  accept?  a  new- 
mortgage  of  the  vessel  for  the  balance  of  the  term  of  the  original  mortgage. 
The  conditions  of  such  new  mortgage  shall  be  the  same,  so  far  as  practicable,  as 
those  of  the  original  mortgage  and  shall  be  subject  to  the  approval  of  the  court. 
If  such  new  mortgage  is  given,  the  mortgagee  shall  not  be  paid  from  the  pro- 
ceeds of  the  sale  and  the  amount  payable  as  the  purchase  price  shall  be  held 
diminished  in  the  amount  of  the  new  mortgage  indebtedness. 

(d)  No  rights  under  a  mortgage  of  a  vessel  of  the  United  States  shall  be 
assigned  to  any  person  not  a  citizen  of  the  United  States  without  the  approval  of 
the  board.  Any  assignment  in  violation  of  any  pro\ision  of  this  section  shall 
be  voidL 


SHiPPINa  AND  NAVIGATION  257 

(e)  No  vessel  of  the  United  States  shall  be  sold  by  order  of  a  district  court 
of  the  United  States  in  any  suit  in  rem  in  admiralty  to  any  person  not  a  citizen 
of  the  United  States.     [41  Stat  L,  1004.]    ' 

MARITIME  LIENS  FOR  I^CESSARIES. 

Subsection  P.  Any  person  furnishing  repairs,  supplies,  towage,  use  of  dry 
dock  or  marine  railway,  or  other  necessaries,  to  any  vessel,  whether  foreign  or 
domestic,  ui>on  the  order  of  the  owner  of  such  vessel,  or  of  a  person  authorized 
by  the  owner,  shall  have  a  maritime  lien  on  the  vessel,  which  may  be  enforced  by 
suit  in  rem,  and  it  shall  not  be  necessary  to  allege  or  prove  that  credit  was  given 
to  the  vessel. 

Subsection  Q.  The  following  persons  shall  be  presumed  to  have  authority 
from  the  owner  to  procure  repairs,  supplies,  towage,  use  of  dry  dock  or  marine 
railway,  and  other  necessaries  for  the  vessel:  The  managing  owner,  ship's  hus- 
band, master,  or  any  person  to  whom  the  management  of  the  vessel  at  the  port 
of  supply  is  intrusted.  No  person  tortiously  or  unlawfully  in  possession  or 
charge  of  a  vessel  shall  have  authority  to  bind  the  vessel. 

Subsection  R.  The  officers  and  agents  of  a  vessel  specified  in  subsection  Q 
shall  be  taken  to  include  such  officers  and  agents  when  appointed  by  a  charterer, 
hy  an  owner  pro  hac  vice,  or  by  an  agreed  purchaser  in  possession  of  the  vessel ; 
but  nothing  in  this  section  shall  be  construed  to  confer  a  lien  when  the  furnisher 
knew,  or  by  exercise  of  reasonable  diligence  could  have  ascertained,  that  because 
of  the  terms  of  a  charter  party,  agreement  for  sale  of  the  vessel,  or  for  any 
other  reason,  the  person  ordering  the  repairs,  supplies,  or  other  necessaries  was 
without  authority  to  bind  the  vessel  therefor. 

Subsedtion  S.  Nothing  in  this  section  shall  be  construed  to  prevent  the  fur- 
nisher of  repairs,  supplies,  towage,  use  of  dry  dock  or  marine  railway,  or  other 
necessaries,  or  the  mortgagee,  from  waiving  his  right  to  a  lien,  or  in  the  case  of 
a  preferred  mortgage  lien,  to  the  preferred  status  of  such  lien,  at  any  time,  by 
agreement  or  otherwise;  and  this  section  shall  not  be  construed  to  affect  the 
roles  of  law  now  existing  in  regard  to  (1)  the  right  to  proceed  against  the  vessel 
for  advances,  (2)  laches  in  the  enforcement  of  liens  upon  vessels,  (3)  the  right 
to  proceed  in  personam,  (4)  the  rank  of  preferred  maritime  liens  among  them- 
selves, or  (5)  priorities  between  maritime  liens  and  mortgages,  other  than  pre- 
feryed  mortgages,  upon  vessels  of  the  United  States. 

*  Subsection  T.  This  section  shall  supersede  the  provisions  of  all  State  statutes 

conferring  liens  on  vessels,  in  so  far  as  such  statutes  purport  to  create  rights 

of  action  to  be  enforced  by  suits  in  rem  in  admiralty  against  vessels  for  repairs, 

supplies,  towfiige,  use  of  dry  dock  or  marine  railway,  and  other  necessaries. 

\41  Stat.  L.  1005.] 

MISCELLANEOUS  PROVISIONS. 

^  Subsection  U.  This  section  shaD  not  apply  (1)  to  any  existing  mortgage,  or 
(2)  to  any  mortgage  hereafter  placed  on  any  vessel  now  under  an  existing  mort- 
gage,  so  long  as  such  existing  mortgage  remains  undischarge4»J 

Subsection  V.  The  Secretary  of  Commerce  is  authorized  and  directed  to  fur- 
nish Golleetors  of  customs  with  all  necessary  books  and  records,  and  with  certifi- 
cates of  registry  and  of  enrollment  and  license  in  such  form  as  provides  for  the 
making  of  all  indorsements  thereon  required  by  this  section. 

9 
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Subsection  W.  The  Secretary  of  Commerce  is  authorized  to  make  such  regu- 
lations in  respect  to  the  recording  and  indorsing  of  mortgages  covering  vessels 
of  the  United  States,  as  he  deems  necessary  to  the  eiBcient  execution  of  tlic 
prgyisions  of  this  section. 
f>  [Subsection  X.  Sections  4192  to  4196,  inclusive,  of  the  Revised  Statutes  of  the 
United  States,  as  amended,  and  the  Act  entitled  **An  Act  relating  to  liens  on 
vessels  for  repairs,  supplies,  or  other  necessaries, ' '  approved  June  23,  1910,  are 
repealed.  This  section,  however,  so  far  as  not  inconsistent  with  any  of  the  pro- 
visions of  law  80  repealed,  shall  be  held  a  reenactment  of  such  repealed  law, 
and  any  right  or  obligation  based  upon  any  provision  of  such  law  and  accruing 
prior  to  such  repeal,  may  be  prosecuted  in  the  same  manner  and  to  the  same 
.  ffect  as  if  this  Act  had  not  been  passedj  [41  Stat,  L.  1006,] 

For  R.  S.  Bees.  4102-4196  here  repealed,  see  0  Fed.  Stat.  Ann.  (2d  ed.)  2S4  et  seq. 
For  Act  of  June  23,  1910,  here  repealed,  see  9  Fed.  fitat.  Ann.  (2d  ed.)  .346  et  seq. 

Secs.  31-33.  (See  Seamen.) 

These  sections  relate  to  seamen  and  will  be  found  under  the  title  Seamen,  ante,  p.  225. 

Sec.  34.  ^[Discriminating  customs  duties  —  imports  in  foreign  yeBselt  — 
discriminatory  tonnage  dues  on  foreign  yessels  —  treaties  and  conventions  — 
termination.]  That  in  the  judgment  of  Congress,  articles  or  provisions  in  treaties 
or  conventions  to  which  the  United  States  is  a  party,  which  restrict  the  right  of 
the  United  States  to  impose  discriminating  customs  duties  on  imports  entering 
the  United  States  in  foreign  vessels  and  in  vessels  of  the  United  States,  and  which 
also  restrict  the  right  of  the  United  States  to  impose  discriminatory  tonnage  dues 
on  foreign  vessels  and  on  vessels  of  the  United  States  entering  the  United  States 
should  be  terminated,  and  the  President  is  hereby  authorized  and  directed  within 
ninety  days  after  this  Act  becomes  law  to  give  notice  to  the  several  Governments, 
respectively,  parties  to  such  treaties  or  conventions,  that  so  much  thereof  as 
imposes  any  such  restriction  on  the  United  States  will  terminate  on  the  expira- 
tion of  such  periods  as  may  be  required  for  the  giving  of  such  notice  by  the 
provisions  of  such  treaties  or  conventions.     [41  Stat.  L.  1007,] 

Sec.  35.  [Power  and  authority  vested  in  Shipping  Board  —  delegation  to 
Emergency  Fleet  Corporation.]  That  the  power  and  authority  vested  in  the 
board  by  this  Act,  except  as  herein  otherwise  specifically  provided,  may  be  exer- 
cised directly  by  the  board,  or  by  it  through  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation.     [41  Stat,  L.  1007,] 

Sec.  36.  [Invalidity  of  part  of  Act  —  remainder  unaffected.]  That  if  any 
provision  of  this  Act  is  declared  unconstitutional  or  the  application  of  any  pro- 
vision to  certain  circumstances  be  held  invalid,  the  remainder  of  the  Act  and 
the  application  of  such  provisions  to  circumstances  other  than  those  as  to  which 
it  is  held  invalid  shall  not  be  affected  thereby.  [41  Stat.  L.  1007,] 

Sec.  37.  [Words  and  terms  in  Act  defined.]  That  when  used  in  this  Act, 
unless  the  context  otherwise  requires,  the  terms  ' '  person, "  * '  vessel, "  * '  doca- 
mented  under  the  laws  of  the  United  States,"  and  **  citizen  of  the  United 
States  ''  shall  have  the  meaning  assigned  to  them  by  sections  1  and  2  of  *  the 
'*  Shipping  Act,  1916,''  as  amended  by  this  Act;  the  term  **  board  "  means  the 
United  States  Shipping  Board;  and  the  term  *'  alien  "  means  any  person  not  a 
citizen  of  the  United  States.     [41  Stat,  L,  1008,] 

For  "  Shipping  Act,  1916/'  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  7S5. 
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Sec.  38.  [Oorporation,  partnersbip,  or  associatioki  as  dtisea  —  controlling 
interest  in  corporation  —  alien  ownership  —  aet  •  as  including  receivers  and 
trustees  —  sec.  2  of  ''  Shipping  Act,  1916/'  amended.]  That  section  2  of  the 
Shipping  Act,  1916,  is  amended  to  read  as  follows : 

*'  Sec.  2,  (a)  That  within  the  meaning  of  this  Act  no  corporation,  partner- 
ship, or  association  shall  be  deemed  a  citizen  of  the  United  States  unless  the 
controlling  interest  therein  is  owned  by  citizens  of  the  United  States,  and,  in 
the  ease  of  a  corporation,  unless  its  president  and  managing  directors  are  citizens 
of  the  United  States  and  the  corporation  itself  is  organized  under  the  laws  of 
the  United  States  or  of  a  State,  Territory,  District,  or  possession  thereof,  but 
in  the  case  of  a  corporation,  association,  or  partnership  operating  any  vessel  in 
the  coastwise  trade  the  amount  of  interest  required  to  be  owned  by  citizens  of  the 
United  States  shall  be  75  per  centum. 

'*(b)  The  controlling  interest  in  a  corporation  shall  not  be  deemed  to  be 
owned  by  citizens  of  the  United  States  (a)  if  the  title  to  a  majority  of  the  stock 
thereof  is  not  vested  in  such  citizens  free  from  any  trust  or  fiduciary  obligation 
in  favor  of  any  person  not  a  citizen  of  the  United  States;  or  (b)  if  the  majority 
of  the  voting  power  in  such  corporation  is  not  vested  in  citizens  of  the  United 
States;  or  (c)  if  through  any  contract  or  understanding  it  is  so  arranged  that 
the  majority  of  the  voting  power  may  be  exercised,  directly  or  indirectly,  in 
behalf  of  any  person  who  is  not  a  citizen  of  the  United  States ;  or  (d)  if  by  any 
other  means  whatsoever  control  of  the  corporation  is  conferred  upon  or  per- 
mitted to  be  exercised  by  any  person  who  is  not  a  citizen  of  the  United  States. 

**(c)  Seventy-five  per  centum  of  the  interest  in  a  corporation  shall  not  be 
deemed  to  be  owned  by  citizens  of  the  United  States  (a)  if  the  title  to  75  per 
eentnm  of  its  stock  is  not  vested  in  such  citizens  free  from  any  trust  or  fiduciary 
obligation  in  favor  of  any  person  not  a  citizen  of  the  United  States;  or  (b)  if 
75  per  centum  of  the  voting  power  in  such  corporation  is  not  vested  in  citizens 
of  the  United  States;  or  (c)  if,  through  any  contract  or  xmderstanding  it  is  so 
arranged  that  more  than  25  per  centimi  of  the  voting  power  in  such  corporation 
may  be  exercised,  directly  or  indirectly,  in  behalf  of  any  person  who  is  not  a 
citizen  of  the  United  States;  or  (d)  if  by  any  other  means  whatsoever  control 
of  any  interest  in  the  corporation  in  excess  of  25  per  centum  is  conferred  upon 
or  permitted  to  be  exercised'  by  any  person  who  is  not  a  citizen  of  the  United 
States. 

*'  (d)  The  provisions  of  this  Act  shall  apply  to  receivers  and  trustees  of  all 
persons  to  whom  the  Act  applies,  and  to  the  successors  or  assignees  of  such 
persons. ' '    [41  Stat.  L.  1008,  ] 

For  section  2  of  "  Shipping  Act,  1916,"  before  this  amendment,  see  1018  Supp.  Fed.  Stat. 
Ann.  786. 

Sec.  39.  [Name  of  Act— ''  Merchant  Marine  Act,  1920."]  That  this  Act 
may  be  cited  as  the  Merchant  Marine  Act,  1920.    [41  Stat.  L.  1008^] 

Hie  Act  is  frequently  referred  to  as  the  Jones  Shipping  Act 


•    •    •    [fihippingbnUetin— publication  by  Secretary  Of  Navy.]  The  Sec- 

retary  of  the  Navy  is  authorized  to  cause  to  be  prepared  in  the  Office  of  Com- 

'munications,  Navy  Department,  a  publication  known  as  the  Shipping  Bulletin, 

and  to  publish  and  furnish  the  same  to  the  maritime  interests  of  the  United 
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States  and  other  interested  parties,  at  the  cost  of  collecting  and  publishing  the 
information,  including  the  cost  of  printing  and  paper  and  other  necessary 
expenses.  The  expenses  of  such  bulletin  shall  be  paid  from  the  appropriation 
**  Engineering,"  Bureau  of  Steam  Engineering,  fiscal  year  1921.  The  money 
received  from  the  sale  of  such  publication  shall  be  covered  into  the  Treasury 
as  miscellaneous  receipts.     [41  Stat.  L.  1028,] 

niis  is  from  the  Deficiency  Appropriation  Act  of  June  6,  1920,  ch.  253. 


SIGNAL  CORPS 

See  Wab  Department  and  MujItart  Establishment 


SODIUM 

See  Public  Lands 


SOLDIERS'  HOMES 

See  HospiTALis  and  Asylums 


STATISTICS 

See  Census 


SUBTREASURY 

See  PuBLiG  Moneys 


SUFFRAGE 

ConstifuHondl  amendment  granting  suffrage,  see  Index. 
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SUGAR 

See  Pood  and  Fuel 


TEA 

See  Imports  and  Exports 


TELEGRAPHS,  TELEPHONES  AND  CABLES 

Ses.  of  June  5,  1920,  ch.  269,  — . 

Sec.  1.  Radio   Communication  —  Oo^jerrmient   Owned  Stations  —  Use  for 
Oovernment  Purposes, 

2,  Reception  and  Transmission  of  Commercial  Messages  —  Authority 

of  Secretary  of  Navy  —  Rates. 

3.  Statutory  Provisions  Regulating  Government  Owned  Stations. 

Joint  Resolution  To  authorize  the  operation  of  Oovernment  oymed  radio  sta- 
tions for  the  use  of  the  general  public,  and  for  other  purposes. 

[Res.  of  June  5, 1920,  ch.  269,  41  Stat.  L.  1061.] 

[Sec.  1.]  [Badio  communication  —  government  owned  stations  —  use  for 
government  purposes.] .  That  all  land,  ship,  and  airship  radio  stations,  and  all 
apparatus  therein  owned  by  the  United  States  may  be  used  by  it  for  receiving 
and  transmitting  messages  relating  to  Government  business,  compass  reports^ 
and  the  safety  of  ships.     [41  Stat.  L.  1061.] 

Sbc.  2.  [Reception  and  transmission  of  commercial  messages  —  authority 
of  Secretary  of  Navy  —  rates.]  That  the  Secretary  of  the  Navy  is  hereby 
authorized,  under  terms  and  conditions  and  at  rates  prescribed  by  him,  which 
rates  shall  be  just  and  reasonable,  and  which,  upon  complaint,  shall  be  subject 
to  review  and  revision  by  the  Interstate  Commerce  Commission,  to  use  all  radio 
stations  and  apparatus,  wherever  located,  owned  by  the  United  States  and 
under  the  control  of  the  Navy  Department —  (a)  for  the  reception  and  trans- 
mission of  press  messages  offered  by  any  newspaper  published  in  the  United 
States,  its  Territories  or  possessions,  or  published  by  citizens  of  the  United  States 
in  foreign  countries,  or  by  any  press  association  of  the  United  States,  and  (b)  for 
the  reception  and  transmission  of  private  commercial  messages:  Provided, 
That  the  rates  fixed  for  the  reception  and  transmission  of  commercial  messages, 
other  than  press  messages,  shall  not  be  less  than  the  rates  charged  by  privately 
owned  and  operated  stations  for  like  messages  and  service :  Provided  further, 
That  the  right  to  use  such  stations  for  any  of  the  purposes  named  in  this  sec- 
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tion  shall  terminate  and  cease  as  between  any  countries  or  localities  or  between 
any  locality  and  privately  operated  ships,  whenever  privately  owned  and  oper- 
ated stations  are  capable  of  meeting  the  normal  communication  requirements 
between  such  countries  or  localities  or  between  any  locality  and  privately  oper- 
ated ships,  and  the  Secretary  of  Commerce  shall  have  notified  the  Secretary 
of  the  Navy  thereof,  and  all  rights  conferred  by  this  section  shall  terminate  and 
cease  in  any  event  two  years  from  the  date  this  resolution  takes  effect.  [41 
Stat.  L.  1061.] 

Seo.  3.  [Statutory  provisions  regulating  govenunent  owned  stations.]  That 
all  stations  owned  and  operated  by  the  Government,  except  as  herein  otherwise 
provided,  shall  be  used  and  operated  in  accordance  with  the  provisions  of  the 
Act  of  Congress  entitled  *'An  Act  to  regulate  radio  communication/'  approved 
August  13,  1912.     [41  Stat.  L.  1061.] 

For  Aot  of  Aug.  18,  1912,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (ad  ed.)  52S. 


TIMBER  LANDS  AND  FOREST  RESERVES 

Act  of  Hay  31,  1820,  ch.  217  (Agricultural  Appropriation  Act),  262. 

Funds  Appropriated  for  Forest  Service  —  Use,  262. 

Act  of  June  5,  1920,  ch.  242,  263. 

Sierra    National    Forest,    California  —  Consolidation    of    Forest 
Lands,  263. 

CROSS-SSFERENCE 

See  also  PUBLIC  PARKS 

•  •  •  [Funds  appropriated  for  Forest  Service  —  use.]  That  no  part  of 
any  funds  appropriated  for  the  Forest  Service  shall  be  used  to  pay  the  trans- 
portation or  traveling  expenses  of  any  forest  officer  or  agent  except  he  be  travel- 
ing on  business  directly  connected  with  the  Forest  Service  and  in  furtherance  of 
the  works,  aims,  and  objects  si)ecified  and  authorized  by  law:  And  provided 
also,  That  no  part  of  any  funds  appropriated  for  the  Forest  Service  shall  be 
paid  or  used  for  the  purpase  of  paying  for,  in  whole  or  in  part,  the  preparation 
or  publication  of  any  newspaper  or  magazine  article,  but  this  shall  not  prevent 
the  givihg  out  to  all  persons,  w^ithout  discrimination,  including  newspaper  and 
magazine  writers  and  publishers,  of  any  facts  or  official  information  of  value 
to  the  public.     [41  Stat.  L.  71o] 

HbM  Ib  from  the  Agricultural  Appropriation  Act  of  May  31,  1920,  ch.  217* 
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In  Ai0t  For  the  ooooaolidatioa  of  forest  laaidfl  in  the  Sierra  National  Forest, 

Oi^omia^  and  for  other  purposes. 

[Act  of  June  5, 1920,  ch.  242,  41  Stat  L.  980,] 

[Sierra  National  Forest,  California  —  consolidation  of  forest  lands.]  That 
the  Seeretary  of  the  Interior  be,  and  hereby  is,  authorized  in  his  discretion  to 
aoeept  on  behalf  of  the  United  States  title  to  any  lands  within  the  Sierra 
National  Forest,  California,  if  in  the  opinion  of  the  Secretary  of  Ag^cnlttire 
the  pnblie  interests  will  be  benefited  thereby  and  the  lands  are  chiefly  valuable 
for  national  forest  purposes,  and  in  exchange  therefor  may  give  not  to  exceed 
an  eqaal  value  of  such  national  forest  land  or  timber  within  the  national  forests 
of  California  as  may  be  determined  by  the  Secretary  of  Agriculture,  and  in 
determining  the  relative  values  of  the  lands  or  timber  to  be  exchanged,  con- 
sideration shall  be  given  to  any  reservations  which  either  party  may  make  of 
timber,  minerals,  or  easements. 

Timber  given  in  such  exchanges  shall  be  cut  and  removed  under  the  laws 
and  regulations  relating  to  the  national  forests,  and  under  the  direction  and 
supervision  and  in  accordance  with  the  requirements  of  the  Secretary  of  Agri- 
enlture.  Lands  conveyed  to  the  United  States  under  this  Act  shall,  upon  accept- 
ance of  title,  become  a  part  of  the  Sierra  National  Forest.    [41  Stat.  L.  980.] 
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Aet  of  Feb.  28, 1920,  ch.  91,  263. 

Sec.  501.  Purchases,  etc,  by  Common  Carriers  —  Competitive  Bidding-^ 
Clayton  Act  Amended,  263.     , 

Aet  of  Blay  26, 1920,  ch.  206,  264. 

Interlocking  Directors,  etc.,  of  Banks  —  Section  8  of  Clayton  Act 
Amended,  264, 

Sec.  501.  [Purchases,  etc.,  by  common  carriers  —  competitive  bidding  — 
Clayton  Act  amended.]  The  effective  date  on  and  after  which  the  provisions 
of  section  10  of  the  Act  entitled  ''An  Act  to  supplement  existing  laws  against 
milawf ul  restraints  and  monopolies,  and  for  other  purposes, ' '  approved  October 
15,  1914,  shall  become  and  be  effective  is  hereby  deferred  and  extended  to 
January  1,  1921 :  Provided,  That  such  extension  shall  not  apply  in  the  case  of 
any  corporation  organized  after  January  12,  1918.     [41  Stat.  L.  499.] 

This  is  from  the  ''  Transportation  Act,  1920,"  of  Feb.  28,  1920,  ch.  91.  The  rest  of  the  Act 
win  be  found  under  the  title  Ihtbbstats  Comicebgb,  cwito,  p.  72. 
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a 

An  Aet  To  amend  section  8  of  an  Act  entitled  ''An  Act  to  snpplmant  existing 
laws  against  unlawful  restraints  and  monopolies,  and  for  other  purposes/* 
approved  October  15,  1914,  as  amended  May  15,  1916. 

[Act  of  May  26,  1920,  ch,  206,  41  Stat.  L.  626.] 

[Interlocking  directors,  etc.,  of  banks  —  section  8  of  Clayton  Act  amended.] 

That  section  8  of  an  Act  entitled  *'An  Act  to  supplement  existing  laws  against 
unlawful  restraints  and  monopolies,  and  for  other  purposes,'*  approved  Octo- 
ber 15,  1914,  as  amended  by  the  Act  of  May  15,  1916,  be  further  amended  by 
inserting  in  the  proviso  at  the  end  of  the  second  clause  of  said  section  after  the 
word  **  prohibit  "  the  words  **  any  private  banker  or,"  so  that  the  proviso  as 
amended  shall  read: 

''And  provided  further,  That  nothing  in  this  Act  shall  prohibit  any  private 
banker  or  any  ofl&cer,  director,  or  employee  of  any  member  bank  or  class  A 
director  of  a  Federal  reserve  bank,  who  shall  first  procure  the  consent  of  the 
Federal  Reserve  Board,  which  board  is  hereby  authorized,  at  its  discretion,  to 
grant,  withhold,  or  revoke  such  consent,  from  being  an  oflScer,  director,  or 
employee  of  not  more  than  two  other  banks,  banking  associations,  or  trust  com- 
panies, whether  organized  under  the  laws  of  the  United  States  or  any  State, 
if  such  other  bank,  banking  association,  or  trust  company  is  not  in  substantial 
competition  with  such  banker  or  member  bank. 

**  The  consent  of  the  Federal  Reserve  Board  may  be  procured  before  the 
person  applying  therefor  has  been  elected  as  a  class  A  director  of  a  Federal 
reserve  bank  or  as  a  director  of  any  member  bank.''     [41  Stat.  L.  626.] 

For  section  8  as  it  read  before  the  above  amendment,  see  9  Fed.  Stat.  Ann.  (2d  ed.) 
739;  1918  Supp.  Fed.  Stat.  Aim.  844. 


TRADEMARKS 

Act  of  March  19,  1020,  ch.  104,  265. 

Sec.  1.  Trademarks  and  Commercial  Names  —  International  Registration, 
265. 

2.  Cancellation  of  Registration,  265. 

3.  False  Statements  on  Articles  for  Interstate  or  Foreign  Commerce  — 

CivH  Liability,  265. 

4.  Using  Another's  Trademark  —  CivU  Liability,  266. 

5.  Notice  of  Registration  of  Trademark,  266. 

6.  Application  of  Provisions  of  Other  Acts,  266. 

7.  Evidence  —  Copies  of  Records,  etc.,  267. 

8.  Fees  for  Copies  of  Papers,  etc. —  Fee  on  Filing  Appeal,  267. 

9.  Amendment  of  Trademark  Act  of  Feb.  20,  1905  —  Trademarks 

Which  May  Be  Registered,  267. 
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An  AiCt  To  give  effect  to  certain  provisions  of  the  convention  for  the  pro- 
tection of  trade-marks  and  commercial  names,  made  and  signed  in  the 
city  of  Buenos  Aires,  in  the  Argentine  Kepublic,  August  20,  1910,  and 
far  other  purposes. 

[Act  of  March  19, 1920,  ch.  104,  41  Stat  L.  533.] 

[Sec.  1.]  [Trademarks  and  commercial  names  —  international  registration.] 
That  the  Commissioner  of  Patents  shall  keep  a  register  of  (a)  all  marks  com- 
municated to  him  by  the  international  bureaus  provided  for  by  the  convention 
for  the  protection  of  trade-marks  and  commercial  names,  made  and  signed  in 
the  dty  of  Buenos  Aires,  in  the  Argentine  Republic,  August  20,  1910,  in  con- 
nection with  which  the  fee  of  $50  gold  for  the  international  registration 
established  by  article  2  of  that  convention  has  been  paid,  which  register  shall  show 
a  facsimile  of  the  mark ;  the  name  and  residence  of  the  registrant ;  the  number, 
date,  and  place  of  the  first  registration  of  the  mark,  including  the  date  on  which 
application  for  such  registration  was  filed  and  the  term  of  such  registration,  a 
list  of  goods  to  which  the  mark  is  applied  as  shown  by  the  registration  in  the 
country  of  origin,  and  such  other  data  as  may  be  useful  concerning  the  mark. 

(b)  All  other  marks  not  registerable  under  the  Act  of  February  20,  1905,  as 
amended,  except  those  specified  in  paragraphs  (a)  and  (b)  of  section  5  of  that 
Act,  but  which  have  been  in  bona  fide  use  for  not  less  than  one  year  in  inter- 
state or  foreign  commerce,  or  commerce  with  the  Indian  tribes  by  the  proprietor 
thereof,  upon  or  in  connection  with  any  goods  of  such  proprietor  upon  whicli  a 
fee  of  $10  has  been  paid  to  the  Commissioner  of  Patents  and  such  formalities 
as  required  by  the  said  commissioner  have  been  complied  with :  Provided,  That 
trade-marks  which  are  identical  with  a  known  trade-mark  owned  and  used  in 
interstate  and  foreign  commerce,  or  commerce  with  the  Indian  tribes  by  another 
and  appropriated  to  merchandise  of  the  same  descriptive  properties  as  to  be 
likely  to  cause  confusion  or  mistake  in  the  mind  of  the  public  or  to  deceive 
purchasers,  shall  not  be  placed  on  this  register.     [41  Stat,  L.  533.] 

For  Act  of  Feb.  20,  1005,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  746. 

Ssc.  2.  [Cancellation  of  registration.]  That  whenever  any  person  shall  deem 
himself  injured  by  the  inclusion  of  a  trade-mark  on  this  register,  he  may  at  any 
time  apply  to  the  Commissioner  of  Patents  to  cancel  the  registration  thereof. 
The  commissioner  shall  refer  such  application  to  the  examiner  in  charge  of 
interferences,  who  is  empowered  to  hear  and  determine  this  question,  and  who 
shall  give  notice  thereof  to  the  registrant.  If  it  appear  after  a  hearing  before 
the  examiner  that  the  registrant  was  not  entitled  to  the  exclusive  use  of  the 
mark  at  or  since  the  date  of  his  application  for  registration  thereof,  or  that  the 
mark  is  not  used  by  the  registrants  or  has  been  abandoned,  and  the  examiner 
shall  so  decide,  the  commissioner  shall  cancel  the  registration.  Appeal  may  be 
taken  to  the  commissioner  in  person  from  the  decision  of  the  examiner  in 
ehai^e  of  interferences.     [41  Stat.  L.  534.] 

Sbc.  3.  [False  statements  on  articles  for  interstate  or  foreign  commerce  — 
liability.]  That  any  person  who  shall  willfully  and  with  intent  to  deceive, 
affix,  apply,  or  annex,  or  use  in  connection  with  any  article  or  articles  of  mer- 
chandise, or  any  container  or  containers  of  the  same,  a  false  designation  of 
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origin,  inclnding  words  or  other  symbols,  tending  to  falsely  identify  the  origin 
of  the  merchandise,  and  shall  then  canse  such  merchandise  to  enter  into  inter- 
state or  foreign  commerce,  and  any  person  who  shall  knowingly  cause  or  procure 
the  same  to  be  transported  in  interstate  or  foreign  commerce  or  commerce  with 
Indian  tribes,  or  shall  knowingly  deliver  the  same  to  any  carrier  to  be  so  trans- 
ported, shall  be  liable  to  an  action  at  law  for  damages  and  to  an  action  in 
equity  for  an  injunction,  at  the  suit  of  any  person,  firm,  or  corporation  doing 
business  in  the  locality  falsely  indicated  as  that  of  origin,  or  in  the  region  in 
which  said  locality  is  situated,  or  at  the  suit  of  any  association  of  such  persons, 
firms,  or  corporations.     [41  Stat,  L,  534.] 

Sec.  4.  [Using  another's  trademark  —  civil  liability.]  That  any  person  who 
shall  without  the  consent  of  the  owner  thereof  reproduce,  counterfeit,  copy, 
or  colorably  imitate  any  trade-mark  on  the  register  provided  by  this  Act,  and 
shall  afSx  the  same  to  merchandise  of  substantially  the  same  descriptive  prop- 
erties as  those  set  forth  in  the  registration,  or  to  labels,  signs,  prints,  packages, 
wrappers,  or  receptacles  intended  to  be  used  upon  or  in  connection  with  the 
sale  of  merchandise  of  substantially  the  same  descriptive  properties  as  those 
set  forth  in  such  registration,  and  shall  use,  or  shall  have  used,  such  reproduc- 
tion, counterfeit,  copy,  or  colorable  imitation  in  commerce  among  the  several 
States,  or  with  a  foreign  nation,  or  with  the  Indian  tribes,  shall  be  liable  to 
an  action  for  damages  therefor  at  the  suit  of  the  owner  thereof ;  and  whenever 
in  any  such  action  a  verdict  is  rendered  for  the  plaintiff  the  court  may  enter 
judgment  therein  for  any  sum  above  the  amount  found  by  the  verdict  as  the 
actual  damages,  according  to  the  circumstances  of  the  case,  not  exceeding  three 
times  the  amount  of  such  verdict,  together  with  the  costs.    [41  Stat.  L.  534.] 

Sec.  5.  [Notice  of  registration  of  trademark.]  That  it  shall  be  the  duty  of 
a  registrant  under  this  Act  of  a  mark  falling  within  class  (a)  of  section  1, 
to  comply  with  the  law  of  the  country  in  which  his  original  registration  took 
place,  in  respect  to  giving  notice  to  the  public  that  the  trade-mark  is  registered, 
in  connection  with  the  use  of  such  trade-mark  in  the  United  States  of  America, 
and  in  any  suit  for  infringement  by  a  party  failing  to  do  this,  no  damages 
shall  be  recovered  except  on  proof  that  the  defendant  was  duly  notified  of  the 
infringement  and  continued  the  same  after  such  notice.     [41  Stat.  L.  534.] 

Sec.  6.  [Application  of  provisions  of  other  Acts.]  That  the  provisions  of 
sections  15,  17,  18,  19,  20,  21,  22,  23,  25,  26,  27,  and  28  (as  to  class  (b)  marks 
only)  of  the  Act  approved  February  20,  1905,  entitled  '*  An  Act  to  authorize 
the  registration  of  trade-marks  used  in  commerce  with  foreign  nations  or 
among  the  several  States,  or  with  Indian  tribes,  and  to  protect  the  same,"  as 
amended  to  date,  and  the  provisions  of  section  2  of  the  Act  entitled  *'  An  Act 
to  amend  the  laws  of  the  United  States  relating  to  the  registration  of  trade- 
marks," approved  May  4,  1906,  are  hereby  made  applicable  to  marks  placed 
on  the  register  provided  for  by  section  1  of  this  Act.    [41  Stat.  L.  535.] 

For  Act  of  Feb.  20,  1905,  mentioned  in  the  text,  see  0  Fed.  SUt.  Ann.  (2d  edi)  74«. 
For  Act  of  May  4,  1906,  sec  2,  mentioned  in  the  text,  lee  9  Fed.  Stat  Ann.  (2d  ed.)  790. 
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Sec.  7.  pSvidence — copies  of  records,  etc.]  That  written  or  printed  copies 
of  any  records,  books,  papers,  or  drawings  belonging  to  the  Patent  Office  and 
relating  to  trade-marks  placed  on  the  register  provided  for  by  this  Act,  when 
authenticated  by  the  seal  of  the  Patent  OflSce  and  certified  by  the  commissioner 
thereof,  shall  be  evidence  in  all  cases  wherein  the  originals  could  be  evidence, 
and  any  person  making  application  therefor  and  paying  the  fee  required  by 
law  shall  have  certified  copies  thereof.     [41  Stat.  L.  535.] 

Sec.  8.  [Fees  for  copies  of  papers,  etc. —  fee  on  filing  appeal.]  That  the 
same  fees  shall  be  required  for  certified  and  uncertified  copies  of  papers  and 
for  records,  transfers,  and  other  papers,  under  this  Act,  as  are  required  by  law 
for  such  copies  of  patents  and  for  recording  assignments  and  other  papers 
relating  to  patents. 

On  filing  an  appeal  under  this  Act  to  the  Commissioner  of  Patents  from  the 
decision  of  the  examiner  in  charge  of  interferences,  awarding  ownership  of  a 
trade-mark,  canceling  or  refusing  to  cancel  the  registration  of  a  trade-mark, 
a  fee  of  $15  shall  be  payable.     [41  Stat.  L.  535.] 

Sec.  9.  [Amendment  of  Trademark  Act  of  Feb.  20,  1905  —  trademarks 
which  may  be  registered.]  That  section  5  of  the  Trade-Mark  Act  of  February 
20, 1905,  being  Thirty-third  Statutes  at  Large,  page  725,  as  amended  by  Thirty- 
fourth  Statutes  at  Large,  page  1251,  Thirty-sixth  Statutes  at  Large,  page  918, 
Thirty-seventh  Statutes  at  Large,  page  649,  is  hereby  amended  by  adding  the 
following  words  thereto:  **And  if  any  person  or  corporation  shall  have  so 
registered  a  mark  upon  the  ground  of  said  use  for  ten  years  preceding  February 
20,  1905,  as  to  certain  articles  or  classes  of  articles  to  which  said  mark  shall 
have  been  applied  for  said  period,  and  shall  have  thereafter  and  subsequently 
extended  his  business  so  as  to  include  other  articles  not  manufactured  by  said 
applicant  for  ten  years  next  preceding  February  20,  1905,  nothing  herein  shall 
prevent  the  registration  of  said  trade-mark  in  the  additional  classes  to  which 
said  new  additional  articles  manufactured  by  said  person  or  corporation  shall 
apply,  after  said  trade-mark  has  been  used  on  said  article  in  interstate  or  foreign 
commerce  or  with  the  Indian  tribes  for  at  least  one  year  provided  another 
person  or  corporation  has  not  adopted  and  used  previously  to  its  adoption  and 
use  by  the  proposed  registrant,  and  for  more  than  one  year  such  trade-mark 
or  one  so  similar  as  to  be  likely  to  deceive  in  such  additional  class  or  classes." 
[41  Stat.  L.  535.] 

For  Act  of  Feb.  20,  1905,  sec.  5,  as  it  read  before  the  above  amendment,  see  9  Fed.  Stat 
Ann.  (2d  ed.)  753. 
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Act  of  June  5, 1920,  ch.  241,  268. 

Claims  against  Property  in  Hands  of  Alien  Property  CvrStodian 
or  United  States  Treasurer  —  Adjudication  —  Liens,  etc. —  Sec.  9 
of  Act  of  Oct.  6, 1917,  amended,  268. 

An  Act  To  amend  section  9  of  an  Act  entitled  "An  Act  to  define,  regulate, 
and  punish  trading  with  the  enemy,  and  for  other  purposes,"  approved 
October  6, 1917,  as  amended. 

[Act  of  June  5,  1920,  ch.  241,  41  Stat.  L.  977.] 

[Claims  against  property  in  hands  of  Alien  Property  Custodian  or  United 
States  Treasurer  —  adjudication  —  liens,  etc. —  sec.  9  of  Act  of  Oct.  6,  1917, 
amended.]  That  section  9  of  an  Act  entitled  **An  Act  to  define,  regulate,  and 
punish  trading  with  the  enemy,  and  for  other  purposes,'*  approved  October  6, 
1917,  as  amended,  be,  and  hereby  is,  amended  so  as  to  read  as  follows : 

**  Sec.  9.  (a)  That  any  person  not  an  enemy  or  ally  of  enemy  claiming  any 
interest,  right,  or  title  in  any  money  or  other  property  which  may  have  been 
conveyed,  transferred,  assigned,  delivered,  or  paid  to  the  Alien  Property  Cus- 
todian or  seized  by  him  hereunder  and  held  by  him  or  by  the  Treasurer  of  the 
United  States,  or  to  whom  any  debt  may  be  owing  from  an  enemy  or  ally  of 
enemy  whose  property  or  any  part  thereof  shall  have  been  conveyed,  transferred, 
assigned,  delivered,  or  paid  to  the  Alien  Property  Custodian  or  seized  by  him 
hereunder  and  held  by  him  or  by  the  Treasurer  of  the  United  States  may  file 
with  the  said  custodian  a  notice  of  his  claim  under  oath  and  in  such  form  and 
containing  such  particulars  as  the  said  custodian  shall  require;  and  the  Presi- 
dent, if  application  is  made  therefor  by  the  claimant,  may  order  the  payment, 
conveyance,  transfer,  assignment,  or  delivery  to  said  claimant  of  the  money  or 
other  property  so  held  by  the  Alien  Property  Custodian  or  by  the  Treasurer 
of  the  United  States,  or  of  the  interest  therein  to  which  the  President  shall 
determine  said  claimant  is  entitled :  Provided,  That  no  such  order  by  the  Presi- 
dent shall  bar  any  person  from  the  prosecution  of  any  suit  at  law  or  in  equity 
against  the  claimant  to  establish  any  right,  title,  or  interest  which  he  may  have 
in  such  money  or  other  property.  If  the  President  shall  not  so  order  within 
sixty  days  after  the  filing  of  such  application  or  if  the  claimant  shall  have  filed 
the  notice  as  above  required  and  shall  have  made  no  application  to  the  Presi- 
dent, said  claimant  may,  at  any  time  before  the  expiration  of  six  months  after 
the  end  of  the  war  institute  a  suit  in  equity  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  or  in  the  district  court  of  the  United  States  for  the  district 
in  which  such  claimant  resides,  or,  if  a  corporation,  where  it  has  its  principal 
place  of  business  (to  which  suit  the  Alien  Property  Custodian  or  the  Treasurer 
of  the  United  States,  as  the  case  may  be,  shall  be  made  a  party  defendant),  to 
establish  the  interest,  right,  title,  or  debt  so  claimed,  and  if  so  established  the 
court  shall  order  the  payment,  conveyance,  transfer,  assignment,  or  delivery  to 
said  claimant  of  the  money  or  other  property  so  held  by  the  Alien  Property 
Custodian  or  by  the  Treasurer  of  the  United  States  or  the  interest  therein  to 
which  the  court  shall  determine  said  claimant  is  entitled.  If  suit  shall  be  so 
instituted,  then  such  money  or  property  shall  be  retained  in  the  custody  of  the 
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Alien  'Property  Custodian,  or  in  the  Treasury  of  the  United  States,  as  provided 
in  this  Act,  and  until  any  final  judgment  or  decree  which  shall  be  entered  in 
favor  of  the  claimant  shall  be  fully  satisfied  by  payment  or  conveyance,  transfer, 
assignment,  or  delivery  by  the  defendant,  or  by  the  Alien  Property  Custodian,  or 
Treasurer  of  the  United  States  on  order  of  the  court,  or  until  final  Judgment  or 
decree  shall  be  entered  against  the  claimant  or  suit  otherwise  terminated. 

*'(b)  In  respect  of  all  money  or  other  property  conveyed,  transferred, 
assigned,  delivered,  or  paid  to  the  Alien  Property  Custodian  or  seized  by  him 
hereunder  and  held  by  him  or  by  the  Treasurer  of  the  United  States,  if  the 
President  shall  determine  that  the  owner  thereof  at  the  time  such  money  or 
other  property  was  required  to  be  so  conveyed,  transferred,  assigned,  delivered, 
or  paid  to  the  Alien  Property  Custodian  or  at  the  time  when  it  was  voluntarily 
delivered  to  him  or  was  seized  by  him  was  — 

"  (1)  A  citizen  or  subject  of  any  nation  or  State  or  free  city  other  than  Ger- 
many or  Austria  or  Hungary  or  Austria-Hungary,  and  is  at  the  time  of  the 
return  of  such  money  or  other  property  hereunder  a  citizen  or  subject  of  any 
such  nation  or  State  or  free  city;  or 

**  (2)  A  woman  who  at  the  time  of  her  marriage  was  a  subject  or  citizen  of 
a  nation  which  has  remained  neutral  in  the  war,  or  of  a  nation  which  was  asso- 
ciated with  the  United  States  in  the  prosecution  of  said  war,  and  who  prior  to 
April  6,  1917,  intermarried  with  a  subject  or  citizen  of  Germany  or  Austria- 
Hungary  and  that  the  money  or  other  property  concerned  was  not  acquired  by 
such  woman  either  directly  or  indirectly  from  any  subject  or  citizen  of  Germany 
or  Austria-Hungary ;  or 

'*  (3)  A  woman  who  at  the  time  of  her  marriage  was  a  citizen  of  the  United 
States  (said  citizenship  having  been  acquired  by  birth  in  the  United  States), 
and  who  prior  to  April  6,  1917,  intermarried  with  a  subject  or  citizen  of  Ger- 
many or  Austria-Hungary,  and  that  the  money  or  other  property  concerned 
was  not  acquired  by  such  woman  either  directly  or  indirectly  from  any  subject  or 
citizen  of  Germany  or  Austria-Hungary ;  or 

"(4)  A  citizen  or  subject  of  Germany  or  Austria  or  Hungary  or  Austria- 
Hungary  and  was,  at  the  time  of  the  severance  of  diplomatic  relations  between 
the  United  States  and  such  nations,  respectively,  accredited  to  the  United  States 
as  a  diplomatic  or  consular  officer  of  any  such  nation,  or  the  wife  or  minor  child 
of  such  officer,  and  that  the  money  or  other  property  concerned  was  within  the 
territory  of  the  United  States  by  reason  of  the  service  of  such  officer  in  such 
capacity;  or 

"  (5)  A  citizen  or  subject  of  Germany  or  Austria-Hungary,  who  by  virtue  of 
the  provisions  of  sections  4067,  4068,  4069,  and  4070  of  the  Revised  Statutes,  and 
of  the  proclamations  and  regulations  thereunder,  was  transferred,  after  arrest, 
into  the  custody  of  the  War  Department  of  the  United  States  for  detention  dur- 
ing the  war  and  is  at  the  time  of  the  return  of  his  money  or  other  property 
hereunder  living  within  the  United  States ;  or 

"  (6)  A  partnership,  association,  or  other  unincorporated  body  of  individuals 
outside  the  United  States,  or  a  corporation  incorporated  within  any  country 
other  than  the  United  States,  and  was  entirely  owned  at  such  time  by  subjects 
or  citizens  of  nations,  States,  or  free  cities  other  than  Germany  or  Austria  or 
Hungary  or  Austria-Hungary  and  is  so  owned  at  the  time  of  the  return  of  its 
numey  or  other  property  hereunder ;  or 

"  (7)  The  Government  of  Bulgaria  or  Turkey,  or  any  political  or  municipal 
subdivisioin  thereof ;  or 

**(8)  The  Gtovemment  of  Germany  or  Austria  or  Hungary  or  Austria- 


270  FED.  STAT.  ANN.  — 1920  SUPP. 

Hungary,  and  that  the  money  or  other  property  concerned  was  the  diplo- 
matic or  consular  property  of  such  Qovemment  —  then  the  President,  with- 
out any  application  being  made  therefor,  may  order  the  payment,  convey- 
ance, transfer,  assignment,  or  delivery  of  such  money  or  other  property  held  by 
the  Alien  Property  Custodian  or  by  the  Treasurer  of  the  United  States,  or  of 
the  interest  therein  to  which  the  President  shall  determine  such  person  entitled, 
either  to  the  said  owner  or  to  the  person  by  whom  said  property  was  conveyed, 
transferred,  assigned,  delivered,  or  paid  over  to  the  Alien  Property  Custodian : 
Provided,  That  no  person  shall  be  deemed  or  held  to  be  a  citizen  or  subject  of 
Germany  or  Austria  or  Hungary  or  Austria-Hungary  for  the  purposes  of  this 
section,  even  though  he  was  such  citizen  or  subject  at  the  time  first  specified  in 
this  subsection,  if  he  has  become  or  shall  become,  ipso  facto  or  through  exeitise 
of  option,  a  citizen  or  subject  of  any  nation  or  State  or  free  city  other  than 
Germany,  Austria,  or  Hungary,  (first)  under  the  terms  of  such  treaties  of  peace 
as  have  been  or  may  be  concluded  subsequent  to  November  11,  1918,  between 
Germany  or  Austria  or  Hungary  (of  the  one  part)  and  the  United  States  and/or 
three  or  more  of  the  following-named  powers:  The  British  Empire,  Prance, 
Italy,  and  Japan  (of  the  other  part),  or  (second)  under  the  terms  of  such  treat- 
ies as  have  been  or  may  be  concluded  in  pursuance  of  the  treaties  of  peace  afore- 
said between  any  nation.  State,  or  free  city  (of  the  one  part)  whose  territories, 
in  whole  or  in  part,  on  August  4,  1914,  formed  a  portion  of  the  territory  of 
Germany  or  Austria-Hungary  and  the  United  States  and/or  three  or  more  of 
the  following-named  powers:  The  British  Empire,  France,  Italy,  and  Japan 
(of  the  other  part).  For  the  purposes  of  this  section  any  citizen  or  subject  of  a 
State  or  free  city  which  at  the  time  of  the  proposed  return  of  money  or  other 
property  of  such  citizen  or  subject  hereunder  forms  a  part  of  the  territory  of 
any  one  of  the  following  nations:  Ctermany,  Austria,  or  Hungary,  shall  be 
deemed  to  be  a  citizen  or  subject  of  such  nation.  And  the  receipt  of  the  said 
owner  or  of  the  person  by  whom  said,  property  was  conveyed,  transferred, 
assigned,  delivered,  or  paid  over  to  the  Alien  Property  Custodian  shall  be  a  full 
acquittance  and  discharge  of  the  Alien  Property  Custodian  or  the  Treasurer  of 
the  United  States,  as  the  case  may  be,  and  of  the  United  States  in  respect  to  all 
claims  of  all  persons  heretofore  or  hereafter  claiming  any  right,  title,  or  interest 
in  said  property,  or  compensation  or  damages  arising  from  the  capture  of  such 
property  by  the  President  or  the  Alien  Property  Custodian :  Provided  further, 
however.  That  except  as  herein  provided  no  such  action  by  the  President  shall 
bar  any  person  from  the  prosecution  of  any  suit  at  law  or  in  equity  to  estab- 
lish any  right,  title,  or  interest  which  he  may  have  therein. 

**  (c)  Any  person  whose  property  the  President  is  authorized  to  return  under 
the  provisions  of  subsection  (b)  hereof  may  file  notice  of  claim  for  the  return 
of  such  property,  as  provided  in  subsection  (a)  hereof,  and  thereafter  may  make 
application  to  the  President  for  allowance  of  such  claim  and/or  may  institute 
salt  in  equity  to  recover  such  property,  as  provided  in  said  subsection,  and  with 
lilve  eflEect.  The  President  or  the  court,  as  the  case  may  be,  may  make  the  same 
determinations  with  respect  to  citizenship  and  other  relevant  facts  that  the 
President  is  authorized  to  make  under  the  provisions  of  subsection  (b)  hereof. 

'*  (d)  Whenever  a  person,  deceased,  would  have  been  entitled,  if  living,  to  the 
return  of  his  money  or  other  property  hereunder,  then  his  legal  representative 
may  proceed  for  the  return  of  such  property  as  provided  in  subsection  (a) 
hereof :  Provided,  however,  That  the  President  or  the  court,  as  the  case  may  be, 
befoi'e  granting  such  relief  shall  impose  such  conditions  by  way  of  security  or 
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otherwise,  as  the  President  or  the  court,  respectively,  shall  deem  sufficient  to 
insure  that  such  legal  representative  will  redeliver  to  the  Alien  Property  Cus- 
todian such  portion  of  the  money  or  other  property  so  received  by  him  as  shall 
be  distributable  to  any  person  not  eligible  as  a  claimant  under  subsections  (a) 
or  (c)  hereof. 

"(e)  No  money  or  other  property  shall  be  returned  nor  any  debt  allowed 
under  this  section  to  any  person  who  is  a  citizen  or  subject  of  any  nation  which 
was  associated  with  the  United  States  in  the  prosecution  of  the  war,  unless  such 
nation  in  like  case  extends  reciprocal  rights  to  citizens  of  the  United  States ;  nor 
in  any  event  shall  a  debt  be  allowed  under  this  section  unless  it  was  owing  to 
and  owned  by  the  claimant  prior  to  October  6,  1917,  and  as  to  claimants  other 
than  citizens  of  the  United  States  unless  it  arose  with  reference  to  the  money 
or  other  proi)erty  held  by  the  Alien  Property  Custodian  or  Treasurer  of  the 
United  States  hereunder. 

**(f)  Except  as  herein  provided,  the  money  or  other  property  conveyed, 
transferred,  assigned,  delivered,  or  paid  to  the  Alien  Property  Custodian,  shall 
not  be  liable  to  lien,  attachment,  garnishment,  trustee  process,  or  execution,  or 
subject  to  any  order  or  decree  of  any  court. 

"(g)  This  section  shall  not  apply,  however  t,o  money  paid  to  the  Alien  Prop- 
erty Custodian  under  section  10  hereof.''    [41  Stat  L.  977-980.] 

for  section  0  of  Act  of  Oct.  6,  1917,  here  amended.  Bee  191S  Supp.  Fed.  Stat.  Ann.  846. 
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Act  of  May  29, 1920,  ch.  214  (Legislative,  Ezecutive  and  Judieial  Appropriar 
tion  Act),  271. 
fiec.  i.  Comptroller  of  Treasury  —  Countersigning  Warrants,  271. 
Office  of  Comptroller  —  Chief  of  Examining  Division,  271. 

CROSS-REFERENCES 

See    also    AGRICULTURE;    INTERSTATE    COMMERCE;    PUBLIC 

CONTRACTS;  PUBLIC  MONEYS 

[Sbc.  1.]     •    •    •    [OomptroUer  of  Treasury  —  oounteinigning  warrants.] 

The  Comptroller  of  the  Treasury  is  authorized  to  designate  such  person  or  per- 
sons in  his  oflSce  as  may  be  required  from  time  to  time  to  countersign  in  his  name 
sueh  classes  of  warrants  as  he  may  direct.    [41  Stat,  L.  647.] 

This  and  the  following  paragraph  are  from  the  Legislative,  Executive  and  Judicial 
Appropriation  Act  of  May  29,  1920,  ch.  214. 

*  ^  *  [Office  of  Comptroller  —  chief  of  examining  division.]  That  the 
comptroller  may  designate  a  national-bank  examiner  to  act  as  chief  of  the 
examining  division  in  his  office.     [41  Stat.  L,  650.] 

See  note  to  preceding  paragraph. 
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TRUSTS 

See  Shipping  and  Navigation;  Trade  Combinations  and  Trusts 


UNIFORMS 

See   War  Department  and  Military  Establishment 


VESSELS 

See  Customs  Duties  ;  Interstate  Commerce  ;  Shipping  and  Navigation 


vocational  rehabilitation 

Act  of  June  2, 1920,  ch.  219,  272. 

Sec,  1.  Appropriations  —  Apportionment  to  States  —  Expenditure  —  Con- 
ditions,  272. 

2.  ''  Persons  Disabled  *'— "  Rehabilitation,''  273. 

3.  Use  of  Appropriations  by  States  —  Conditions,  273. 

4.  Federal  Board  for  Vocational  Education  —  Co-operation  with  State 

Boards  —  Duties,  274. 

5.  Payments  to  States  —  Use  —  Annual  Report,  217 5. 

6.  Federal  Board  for  Vocational  Education  —  Appropriation  —  Pur- 

pose —  Report  of  Expenses  —  Salaries,  2175. 

7.  Federal    Board   for    Vocational   Edm>ation  —  Don^itions  —  Use  — 

Report  of  Donations  —  Discrimination  against  Union  Members, 
etc.,  275. 

Act  of  June  5,  1920,  ch.  253  (Deficiency  Appropriation  Act),  276. 

Disabled  Soldiers  and  Sailors  —  Additional  Appropriation  —  Salary 
Limitations  —  Trainees,  276. 

An  Act  To  provide  for  the  promotion  of  vocational  rehabilitation  of  persons 
disabled  in  industry  or  otherwise  and  their  return  to  civil  employment* 

[Act  of  June  2,  1920,  ch.  219,  41  Stat.  L.  735.] 

[Sec.  1.]  [Appropriations  —  apportionment  to  states  —  expenditure  —  con- 
ditions.] That  in  order  to  provide  for  the  promotion  of  vocational  rehabilita- 
tion of  persons  disabled  in  industry  or  in  any  legitimate  occupation  and  their 
return  to  civil  employment  there  is  hereby  appropriated  for  the  use  of  the  States, 
subject  to  the  provisions  of  this  Act,  for  the  purpose  of  cooperating  with  them 
in  the  maintenance  of  vocational  rehabilitation  of  such  disabled  persons,  and  in 
returning  vocationally  rehabilitated  persons  to  civil  employment  for  the  fiscal 
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year  ending  June  30,  1921,  the  sum  of  $750,000 ;  for  the  fiscal  year  ending  June 
30,  1922,  and  thereafter  for  a  period  of  two  years,  the  sum  of  $1,000,000 
annually.  Said  sums  shall  be  allotted  to  the  States  in  the  proportion  which  their 
population  bears  to  the  total  population  in  the  United  States,  not  includ- 
ing Territories,  outlying  possessions,  and  the  District  of  Columbia,  accord- 
ing to  the  last  preceding  United  States  census :  Provided,  That  the  allotment  of 
funds  to  any  State  shall  not  be  less  than  a  minimum  of  $5,000  for  any  fiscal  year. 
And  there  is  hereby  appropriated  the  following  sums,  or  so  much  thereof  as  may 
be  needed,  which  shall  be  used  for  the  purjiose  of  providing  the  minimum  allot- 
ment to  the  States  provided  for  in  this  section,  for  the  fiscal  year  ending  June 
30,  1921,  the  sum  of  $46,000;  for  the  fiscal  year  ending  June  30,  1922,  and 
annually  thereafter,  the  sum  of  $34,000. 

All  moneys  expended  under,  the  provisions  of  this  Act  from  appropriations 
provided  by  section  1  shall  be  upon  the  condition  (1)  that  for  each  dollar  of 
Federal  money  expended  there  shall  be  expended  in  the  State  under  the  super- 
vision and  control  of  the  State  board  at  least  an  equal  amount  for  the  same  pur- 
pose :  Provided,  That  no  portion  of  the  appropriation  made  by  this  Act  shall  be 
used  by  any  institution  for  handicapped  persons  except  for  the  special  training 
of  such  individuals  entitled  to  the  benefits  of  this  Act  as  shall  be  determined  by 
the  Federal  board;  (2)  that  the  State  board  shall  annually  submit  to  the  Fed- 
eral board  for  approval  plans  showing  (a)  the  kinds  of  vocational  rehabilitation 
and  schemes  of  placement  for  which  it  is  proposed  the  appropriation  shall  be 
used;  (b)  the  plan  of  administration  and  supervision;  (c)  courses  of  study;  (d) 
methods  of  instruction ;  (e)  qualification  of  teachers,  supervisors,  directors,  and 
other  necessary  administrative  ofi&cers  or  employees;  (f)  plans  for  the  training 
of  teachers,  supervisors,  and  directors;  (3)  that  the  State  board  shall  make  an 
annual  report  to  the  Federal  board  on  or  before  September  1  of  each  year  on  the 
work  done  in  the  State  and  on  the  receipts  and  expenditures  of  money  under  the 
provisions  of  this  Act;  (4)  that  no  portion  of  any  moneys . appropriated 
by  this  Act  for  the  benefit  of  the  States  shall  be  applied,  directly  or 
indirectly,  to  the  purchase,  preservation,  erection,  or  repair  of  any  building  or 
buildings  or  equipment,  or  for  the  purchase  or  rental  of  any  lands;  (5)  that  all 
courses  for  vocational  rehabilitation  given  under  the  supervision  and  control  of 
the  State  board  and  all  courses  for  vocational  rehabilitation  maintained  shall  be 
available,  under  such  rules  and  regulations  as  the  Federal  board  shall  prescribe, 
to  any  civil  employee  of  the  United  States  disabled  while  in  the  performance  of 
his  duty.    [41  Stat.  L.  735.] 

Sec.  2.  ['*  Persons  disabled  "— "  rehabilitation."]  That  for  the  purpose 
of  this  Act  the  term  *'  persons  disabled  ''  shall  be  construed  to  mean  any  person 
who,  by  reason  of  a  physical  defect  or  infirmity,  whether  congenital  or  acquired 
by  accident,  injury,  or  disease,  is,  or  may  be  expected  to  be,  totally  or  partially 
incapacitated  for  remunerative  occupation;  the  term  **  rehabilitation  ''  shall  be 
construed  to  mean  the  rendering  of  a  person  disabled  fit  to  engage  in  a  remunera- 
tive occupation.     [41  Stat.  L.  735,] 

Sec.  3.  [Use  of  appropriations  by  states  —  conditions.]  That  in  order  to 
secure  the  benefits  of  the  appropriations  provided  by  section  1  any  State  shall, 
through  the  legislative  authority  thereof,  (1)  accept  the  provisions  of  this  Act; 
(2)  empower  and  direct  the  board  designated  or  created  as  the  State  board  for 
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vocational  education  to  cooperate  in  the  administration  of  the  provisions  of  the 
Vocational  Education  Act,  approved  February  23,  1917,  to  cooperate  as  herdn 
provided  with  the  Federal  Board  for  Vocational  Education  in  the  administra- 
tion of  the  provisions  of  this  Act;  (3)  in  those  States  where  a  State  workmen's 
compensation  board,  or  other  State  board,  department,  or  agency  exists,  charged 
with  the  administration  of  the  State  workmen's  comi)ensation  or  liability  laws, 
the  legislature  shall  provide  that  a  plan  of  cooperation  be  formulated  between 
such  State  board,  department,  or  agency,  and  the  State  board  charged  with  the 
administration  of  this  Act,  such  plan  to  be  eflEective  when  approved  by  the  gov- 
ernor of  the  State;  (4)  provide  for  the  supervision  and  support  of  the  courses 
of  vocational  rehabilitation  to  be  provided  by  the  State  board  in  carrying  out 
the  provisions  of  this  Act;  (5)  appoint  as  custodian  for  said  appropriations  its 
State  treasurer,  who  shall  receive  and  provide  for  the  proper  custody  and  dis- 
bursemelit  of  all  money  paid  to  the  State  from  said  appropriations.  In  any  State 
the  legislature  of  which  does  not  meet  in  regular  session  between  the  date  of 
the  passage  of  this  Act  and  December  31, 1920,  if  the  governor  of  that  State  shall 
accept  the  provisions  of  this  Act,  such  State  shall  be  entitled  to  the  benefits  of 
this  Act  xmtil  the  legislature  of  such  State  meets  in  due  course  and  has  beien  in 
session  sixty  days.     [41  Stat  L.  736,] 

For  tlia  Act  of  Feb.  28,  1917,  mentioned  in  the  text,  see  1018  Supp.   Fed«  Stftt.  Ann.  IM. 

Seo.  4.  [Federal  Board  for  Vocational  Education  —  cooperation  with  state 
boards  —  duties.]  That  the  Federal  Board  for  Vocational  Education  shall  have 
power  to  cooperate  with  State  boards  in  carrying  out  the  purposes  and  pro- 
visions of  this  Act,  and  is  hereby  authorized  to  make  and  establish  such  rules 
and  regulations  as  may  be  necessary  or  appropriate  to  carry  into  effect  the  pro- 
visions of  this  Act ;  to  provide  for  the  vocational  rehabilitation  of  disabled  per- 
sons and  their  return  to  civil  emplo3rment  and  to  cooperate,  for  the  purpose  of 
carrying  out  the  provisions  of  this  Act,  with  such  public  and  private  agencies 
as  it  may  deem  advisable.  It  shall  be  the  duty  of  said  board  (1)  to  examine 
plans  submitted  by  the  State  boards  and  approve  the  same  if  believed  to  be 
feasible  and  found  to  be  in  conformity  with  the  provisions  and  purposes  of  this 
Act;  (2)  to  ascertain  annually  whether  the  several  States  are  using  or  are  pre- 
pared to  use  the  money  received  by  them  in  accordance  with  the  provisions  of 
this  Act;  (8)  to  certify  on  or  before  the  1st  day  of  January  of  each  year  to  the 
Secretary  of  the  Treasury  each  State  which  has  accepted  the  provisions  of  this 
Act  and  complied  therewith,  together  with  the  amount  which  each  State  is 
entitled  to  receive  under  the  provisions  of  this  Act;  (4)  to  deduct  from  the  next 
succeeding  allotment  to  any  State  whenever  any  portion  of  the  fund  annually 
allotted  has  not  been  expended  for  the  purpose  provided  for  in  this  Act  a  sum 
equal  to  such  unexpended  portion;  (5)  to  withhold  the  allotment  of  moneys 
to  any  State  whenever  it  shall  be  determined  that  moneys  allotted  are  not  being 
expended  for  the  purposes  and  conditions  of  this  Act;  (6)  to  require  the 
replacement  by  withholding  subsequent  allotments  of  any  portion  of  the  moneys 
received  by  the  custodian  of  any  State  under  this  Act  that  by  any  action  or 
contingency  is  diminished  or  lost :  Provided,  That  if  any  allotment  is  withheld 
from  any  State,  the  State  board  of  such  State  may  appeal  to  the  Congress  of  the 
United  States,  and  if  the  Congress  shall  not,  within  one  year  from  the  time  of 
said  appeal,  direct  such  sum  to  be  paid,  it  shall  be  covered  into  the  Treasury. 
[41  Stat  L.  736.] 
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Ssa  5.  [Paymenta  to  States — use  —  annual  report.]  That  the  Secre- 
tary of  the  Treasury,  upon  the  certification  of  the  Federal  board  as  provided  in 
this  Act,  shall  pay  quarterly  to  the  custodian  of  each  State  appointed  as  herein 
provided  the  moneys  to  which  it  is  entitled  under  the  provisions  of  this  Act.  The 
money  so  received  by  the  custodian  for  any  State  shall  be  paid  out  on  the 
requisition  of  the  State  board  as  reimbursement  for  ser\aces  already  rendered 
or  expenditures  already  incurred  and  approved  by  said  State  board.  The  Fed- 
eral Board  for  Vocational  Education  shall  make  an  annual  report  to  the  Con- 
gress on  or  before  December  1  on  the  administration  of  this  Act  and  shall  include 
in  such  report  the  reports  made  by  the  State  boards  on  the  administration  of  this 
Act  by  each  State  and  the  expenditure  of  the  money  allotted  to  each  State. 
[41  Stat.  L.  736.] 

Sbo.  6.  [Federal  Board  for  Vocational  EducatioiL — appropriation  —  purpose 
— report  of  expenses  —  salaries.]  That  there  is  hereby  appropriated  to  the  Fed- 
eral Board  for  Vocational  Education  the  sum  of  $75,000  annually  for  a  period 
of  four  years  for  the  purpose  of  making  studies,  investigations,  and  reports 
regarding  the  vocational  rehabilitation  of  disabled  persons  and  their  placements 
in  suitable  or  gainful  occupations,  and  for  the  administrative  expenses  of  said 
board  incident  to  performing  the  duties  imposed  by  this  Act,  including  salaries 
of  such  assistants,  experts,  clerks,  and  other  employees,  in  the  District  of  Colum- 
bia or  elsewhere  as  the  board  may  deem  necessary,  actual  traveling  and  other 
necessary  expenses  incurred  by  the  members  of  the  board  and  by  its  employees, 
under  its  orders,  including  attendance  at  meetings  of  educational  associations 
and  other  Organizations,  rent  and  equipment  of  oflSces  in  the  District  of  Colum- 
bia and  elsewhere,  purchase  of  books  of  reference,  law  books,  and  i)eriodicals, 
stationery,  typewriters  and  exchange  thereof,  miscellaneous  supplies,  postage  on 
foreign  mail,  printing  and  binding  to  be  done  at  the  Government  Printing  Oflfice, 
and  all  other  necessary  expenses. 

A  full  report  of  all  expenses  under  this  section,  including  names  of  all 
employees  and  salaries  paid  them,  traveling  expenses  and  other  expenses  incurred 
by  each  and  every  employee  and  by  members  of  the  board,  shall  be  submitted 
annually  to  Congress  by  the  board, 

No  salaries  shall  be  paid  out  of  the  fund  provided  in  this  section  in  excess  of 
the  following  amounts :  At  the  rate  of  $5,000  per  annum,  to  not  more  than  one 
person ;  at  the  rate  of  $4,000  per  annum  each,  to  not  more  than  four  persons ; 
at  the  rate  of  $3,500  per  annum  each,  to  not  more  than  five  persons ;  and  no  other 
employee  shall  receive  compensation  at  a  rate  in  excess  of  $2,500  per  annum: 
Provided,  That  no  person  receiving  compensation  at  less  than  $3,500  per  annum 
shall  receive  in  excess  of  the  amount  of  compensation  paid  in  the  regular  depart- 
ments of  the  Grovemment  for  like  or  similar  services.    [41  Stat.  L.  737.] 

Sec,  7.  [Federal  Board  for  Vocational  Education  —  donations  —  use  — 
report  of  donations -—discrimination  against  union  members,  etc.]  That  the 
Federal  Board  for  Vocational  Education  is  hereby  authorized  and  empowered 
to  receive  such  gifts  and  donations  from  either  public  or  private  sources  as  may 
be  offered  unconditionally.  All  moneys  received  as  gifts  or  donations  shall  be 
paid  into  the  Treasury  of  the  United  States,  and  shall  constitute  a  permanent 
fund,  to  be  called  the  ' '  Special  fund  for  vocational  rehabilitat  on  of  disabled 
persons,"  to  be  used  under  the  direction  of  the  said  board  to  defray  the 
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expenses  of  providing  and  maintaining  courses  of  vocational  rehabilitation  in 
special  cases,  including  the  payment  of  necessary  expenses  of  i>ersons  undergo- 
ing training.  A  full  report  of  all  gifts  and  donations  offered  and  accepted^ 
together  with  the  names  of  the  donors  and  the  respective  amounts  contributed  br- 
each, and  all  disbursements  therefrom  shall  be  submitted  annually  to  Congress 
by  said  board :  Provided,  That  no  discrimination  shall  be  made  or  permitted  for 
or  against  any  person  or  persons  who  are  entitled  to  the  benefits  of  this  Act 
because  of  membership  or  nonmembership  in  any  industrial,  fraternal,  or  private 
organization  of  any  kind  under  a  penalty  of  $200  for  every  violation  thereof. 
[41  Stat  L.  737.] 


*  *  *  [Disabled  soldiers  and  sailors  —  additional  appropriation  —  salaiy 
limitations  —  trainees.]  For  an  additional  amount  for  carrying  out  the  pro- 
visions of  the  Act  entitled  **An  Act  to  provide  for  the  vocational  rehabilitar 
tion  and  return  to  civil  employment  of  disabled  persons  discharged  from 
the  military  or  naval  forces  of  the  United  States,  and  for  other  purposes," 
approved  June  27,  1918,  as  amended,  including  personal  services  in  the  Dis- 
trict of  Columbia  and  elsewhere,  funeral  and  other  incidental  expenses  (includ- 
ing the  transportation  of  remains)  of  deceased  trainees  of  the  board,  print- 
ing and  binding  to  be  done  at  the  Government  Printing  Office,  law  books, 
books  of  reference,  and  periodicals,  $7,000,000:  Provided,  That  the  salary 
limitations  placed  upon  the  appropriation  for  vocational  rehabilitation  by 
the  Sundry  Civil  Appropriation  Act,  approved  July  19,  1919,  shall  apply 
to  the  appropriation  herein  made:  Provided  further.  That  the  board  may, 
after  June  30,  1920,  pay,  subject  to  the  conditions  and  limitations  prescribed 
by  section  2  of  the  Vocational  Rehabilitation  Act  as  amended,  to  all  trainees 
undergoing  training  under  said  section  residing  where  maintenance  and  sup- 
port is  above  the  average  and  comparatively  high,  in  lieu  of  the  monthly  pay- 
ments for  maintenance  and  support  prescribed  by  section  2,  as  amended,  such 
sum  as  in  the  judgment  of  the  said  board  is  necessary  for  his  maintenance  and 
support  and  for  the  maintenance  and  support  of  persons  dependent  upon  him, 
if  any :  Provided,  however.  That  in  no  event  sh^^U  the  sum  so  paid  such  person 
while  pursuing  such  course  be  more  than  $100  per  month  for  a  single  man 
without  dependents,  or  for  a  man  with  dependents  $120  per  month,  plus  the 
several  sums  prescribed  as  family  allowances  under  section  204  of  Article  II  of 
the  War  Risk  Insurance  Act.     [41  Stat,  L,  1020,] 

This  is  from  the  Deficiency  Appropriation  Act  of  June  5,  1920,  ch.  263. 
For  Act  of  June  27,  1918,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  875. 
For  Act  of  July  19,  1919,  see  1919  Supp.  Fed.  Stat.  Ann.  361.  .«j     ^  v 

For  section  204  of  article  II  of  War  Risk  Insurance  Act,  see  9  Fed.  Stat.  Aim.  (2d  ed.) 
1313;  1919  Supp.  Fed.  Stat.  Ann.  385. 
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Act  of  Jan.  17, 1920,  ch.  48,  286. 

Officers  of  Regular  Army  —  Detached  Service,  286. 

Act  of  Jan.  24, 1920,  ch.  63,  287. 

Ordnance  Sergeants  —  Repeal  of  Statutory  Provisions  Affecting, 

287. 

Act  of  Jan.  24, 1920,  ch.  66,  287. 

Sec,  1,  Medals  of  Honor  —  Distinguished  Service  Crosses  and  Medals  ^^ 
Silver  Stars  —  Act  of  July  9,  1918,  Amended,  287. 

2.  Repeal  of  Conflicting  Laws,  287. 

Act  of  Feb.  10,  1920,  ch.  64,  288. 

Loan  of  Rifles  to  American  Legion  Posts  —  Sale  of  Ammunition, 
288. 

Act  of  Feb.  28, 1920,  ch.  90,  288. 

Sec.  2.  Purchases   of  Real  Estate  —  Construction   of  Army   Camps  or 
Cantonments  —  Industrial  Plants,  288. 

3.  Construction  Contracts  —  Compensation  —  '*  Cost-plus,*^  288, 

Act  of  march  6, 1920,  ch.  94  (Deficiency  Appropriation  Act),  289. 

Sec.  1.  Council  of  National  Defense  —  Salaries  of  Officers  and  Employees, 
289. 
Surplus  Machine  Tools,  etc. —  Transfer  to  Federal  Board  for  Voca- 
tional Education,  289. 

Act  of  March  16,  1920,  ch.  100,  289. 

Sec.  i.  Surplus    Motor-Propelled    Vehicles,    etc. —  Transfer    to    Various 
Departments,  289. 
2.  Road-making  Material  —  Transfer  to  Department  of  Agriculture, 

290. 
S.  Surplus  Telephone  Supplies  —  Transfer  to  Department  of  Agri- 
culture, 290. 

4.  Expenses  Incurred  in  Transfer  of  Surplus  Property  —  Property 

Transferred  to  States  for  Highway  Purposes,  290. 

5.  Title  to  Surplus  Property  Transferred  to  States  for  Highway 

Purposes  —  Use,  291. 

6.  Previous  Legislation  on  Same  Suhject-Matter  How  Affected  by  Act, 

291. 


Act  of  April  24,  1920,  ch.  161  (Postal  Service  Appropriation  Act),  291. 
Sec.  7.  Tractors  —  Loan  to  State  Highway  Departments,  291. 


278  FED.  STAT.  ANN.  — 1920  SUPP. 

Act  of  May  10, 1920,  ch.  176, 292. 

Sec.  1,  Aeronautic  Engineering  —  Training  of  Army  Officers,  292. 
2.  Payment  of  Tuition,  etc.,  292. 

Act  of  May  18,  1920,  ch.  190,  292. 

Sec.  1.  Army,  Navy,  Marine  Corps,  Coast  Guard,  Coast  and  Geodetic 
Survey,  and  Public  Health  Service  —  Commissioned  Officers  — 
Pay  and  Allowances  —  Increases,  292. 

2.  Commissioned  Officers  and  Enlisted  M&n  of  Army  —  Commutation 

of  Quarters,  etc.,  292. 

3.  Warrant  Officers  of  Navy  —  Increases  in  Pay,  293. 

4.  Enlisted  Men  of  Army  and  Marine  Corps  —  Female  Nurse  Corps 

of  Army  and  Navy  —  Increases  in  Pay,  293. 

5.  Noncommissioned  Officers  of  Army  and  Marine  Corps  —  Commuta- 

tion of  Ration  —  Army  Field  Clerks,  etc. —  Increases  in  Pay  — 
Rates,  293. 

€.  Noncommissioned  Officers  and  Enlisted  Men  of  Navy  —  Base  Pay  — 
Rates  —  Fleet  Naval  Reserve  —  Retainer  Pay,  293. 

7.  Civilian  Professors  and  Instructors  at  Naval  Academy  —  Read- 
justment of  Pay,  294. 

6.  Coast  Guard  —  Commissioned  Officers,  Enlisted  Men,  etc. —  Pay, 

etc. —  District  Superintendents  —  Rank,  etc.,  294. 
,9.  Officers  and  Enlisted  Men  on  Inactive  List  —  Back  Pay,  etc.,  294. 

10.  Enlisted  Men,  etc.,  in  Navy  —  Re-enlistment  —  Benefits,  294. 

11.  Coast  and  Geodetic  Survey  —  Commissioned  Officers  —  Pay  and 

Allowances  —  Retirement  —  Longevity  Pay  in  Army,  Navy, 
Marine  Corps,  Coast  Guard,  Public  Health  Service  and  Coast 
and  Geodetic  Survey,  295, 

12.  Commissioned    Officers,    etc. —  Permanent    Changes    of   Station  — 

Transportation  of  Wives  and  Children  —  "  Permanent  Station  " 
Defined  —  Transportation  Beyond  Continental  Limits  —  House- 
hold Effects,  295. 

13.  Increased  Rates  of  Pa/y  —  When  Effective  —  Retired  Pay  —  Con- 

gressional Committee  —  Investigation  —  Report,  295. 

14.  Commissioned  Officers  and  Enlisted  Men  —  Reductions  in  Pay  — 

Allowances  and  Gratuities  Authorized  by  Existing  Law,  296. 

15.  Appropriations,  296. 

Res.  of  May  26,  1920,  No.  M,  ch.  207,  206. 

Bureau  of  War  Risk  Insurance  —  Accounts  of  Disbursing  Clerk  — 
Credits,  296. 


Act  of  May  29, 1920,  ch.  214  (Legislative,  Executive  and  Judicial  Appropria* 
tion  Act),  297. 

S«c.  1.  Signal  Office  —  Services  of  Skilled  Draftsmen,  etc.,  297, 

Office  of  Chief  of  Ordnance  —  Services  of  Skilled  Draftsmen,  etc. 

297. 
Office  of  Chief  of  Engineers  —  Services  of  Skilled  Draftsmen,  CivU 

Engineers,  etc.,  297. 
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Art  of  June  4,  1820,  ch.  227,  296. 

CHAPTER  I. 

(Naiionai  Defense  Act  of  June  3,  1916,  Amended.) 

Sec.  1.  Army  of  United  States  —  Composition  —  Sec.  1  of  Act  of  June  3, 
1916,  Amended,  298. 

2.  Composition  of  the  Regular  Army  —  Sec.  2  of  Act  of  June  3,  1916, 

Amended,  298. 

3.  Sec.  3  of  Act  of  June  3,  1916,  Amended  —  Sec.  3a  Added,  298. 

3.  Organization  of  the  Army,  298. 

3a.  The  Initial  Organization  of  the  National  Ghiard  and  the 
Organized  Reserves,  299. 

4.  Sec.  4  of  Act  of  June  3,  1916,  Amended  —  Sees.  4a,  4b,  4c  Added, 

299. 

4.  Officers,  299. 

4a.  Warrant  Officers,  300. 
4h.  Enlisted  Men,  300. 
4c.  Assignments,  301. 

5.  Sec.  5  of  Act  of  June  3,  1916,  Amended  —  Sees.  5a  and  Sb  Added, 

302. 

5.  General  Staff  Corps,  302. 

5a.  Assistant  Secretary  of  War,  304. 

5b.  The  War  Council,  304. 
€.  Adjutant  General's  Department  —  Sec.  6  of  Act  of  June  3,  1916, 

Amended,  305. 
7.  Inspector  General's  Department  —  Sec.  7  of  Act  of  June  3,  1916, 

Amended,  305. 

6.  Judge  Advocate  General's  Department  —  Sec.  8  of  Act  of  June  5, 

1916,  Amended,  305. 
9.  Sec.  9  of  Act  of  June  3, 1916,  Amended  —  Sec.  9a  Added,  305. 
9.    Quarterm^aster  Corps,  305. 
9a.  Finance  Department,  306. 

10.  Medical  Department  —  Sec.  10  of  Act  of  June  3,  1916,  Amended, 

306. 

11.  Corps  of  Engineers  —  Sec,  11  of  Act  of  June  3,  1916,  Amended, 

307. 

12.  Sec.  12  of  Act  of  June  3,  1916,  Amended  —  Sec.  12a  Added,  308. 

12.  Ordnance  Department,  308. 
12a.  Chemical  Warfare  Service,  308. 

13.  Sec.  13  of  Act  of  June  3, 1916,  Amended  —  Sec.  13a  Added,  308. 

13.  Signal  Corps,  308, 
13a.  Air  Service,  308. 

14.  Bureau  of  Insular  Affairs  —  Sec.   14  of  Act  of  June  3,  1916, 

Amended,  309. 

15.  Chaplains  —  Sec.  15  of  Act  of  June  3, 1916,  Amended,  309. 

16.  Veterinarians  —  Sec.  16  of  Act  of  June  3,  1916,  Repealed,  309. 

17.  Infantry  —  Tank  Units  —  Sec.  17  of  Act  of  June  3, 1916,  Amended, 

310. 

18.  Cavalry  —  Sec.  18  of  Act  of  June  3,  1916,  Amended,  310. 

19.  Field  Artillery  —  Sec.  19  of  Act  of  June  3, 1916,  Amended,  310. 

20.  Coast  Artillery  Corps  —  Sec.  20  of  Act  of  June  3,  1916,  Amended, 

310. 
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Sec.  21.  Porto  Rico  Regiment  of  Infantry  —  Ser,  21  of  Act  of  June  3,  1916, 
Amended,  310, 
22.  Philippine  Scouts  — Sec.  22a  Added  to  Act  of  June  3,  1916,  311. 
22a.  PJiilippine  Scouts,  311. 

.23.  Provisional   Appointments  —  Sec.    23    of   Act    of  June   3,   1916, 
Amended,  311. 

24.  Sec.  24  of  Act  of  June  3, 1916,  Amended  —  Sees.  24a,  24b,  24c,  24d, 

24e,  Added,  311. 
24.    Filling  of  Vacancies,  311. 
24a.  Promotion  List,  312. 
24h.  Classification  of  Officers,  314. 
24c.  Promotion  of  Officers,  314. 
24d.  Transfer  of  Officers,  315. 
24e,  Appointment  of  Officers,  315. 

25.  Detached  Officers  and  Enlisted  Men  —  Sec.  25  of  Act  of   »un4t  3, 

1916,  Amended,  315. 

26.  Retirement  of  Officers  of  Philippine  Scouts  —  Sec.  26  of  Act  of  Juno 

3,  1916,  Repealed,  315. 

27.  Enlistments  —  Sec.  27  of  Act  of  June  3,  1916,  Amended,  316. 

28.  Pay  of  Certain  Enlisted  Men  —  Military  Telegraphers  —  Sec.  28  of 

Act  of  June  3,  1916,  Amended,  316. 

29.  Discharge  on  Account  of  Dependent  Relatives  —  Sec.  29  of  Act  of 

June  3,  1916,  Amended,  316. 

30.  Regular  Army  Reserve  —  Sec.  30  of  Act  of  June  3, 1916,  Amended, 

316. 

31.  Sees.  31,  32,  33,  34,  36,  38  and  39  of  Act  of  June  3,  1916,  Repealed, 

316. 

32.  Sec.  37  of  Act  of  June  3, 1916,  Amended  —  Sec.  37a  Added,  317. 

37.    Officers'  Reserve  Corps,  317. 

37a.  Reserve  Officers  on  Active  Duty,  317. 

33.  Sees.  40,  41,  42,  43,  45  and  46  of  Act  of  June  3,  1916,  Repealed  — 

Sees.  40,  40a,  401  Added,  318. 
40.    Reserve  Officers'  Training  Corps  —  Organization,  318. 
40a.  Reserve  Officers'  Training  Corps  Courses,  318. 
40b.  Personnel  for  Duty  with  Reserve  Officers'  Training  Corps, 

318. 

34.  Secs.'47,  48,  49,  50,  51,  52,  53,  54  of  Act  of  June  3, 1916,  Repealed  — 

Sees.  47,  47a,  47h,  47c,  47d  Added,  319. 
47.    Supplies  for  Reserve  Officers'  Training  Corps,  319. 
47a.  Reserve  Officers'  Training  Corps  Camps,  319. 
47b.  Appointment  of  Graduates  of  Reserve  Officers'  Training 

Corps  as  Reserve  Officers,  319. 
47c.  Pay   and    Commutation    of   Subsistence,    Reserve   Officers' 

Training  Corps,  320. 
47d.  Training  Camps,  320. 

35.  Sees.  55  and  56  of  Act  of  June  3,  1916,  Repealed  —  Sees.  55,  55a, 

55b,  55c  Added,  321. 
55.     The  Enlisted  Reserve  Corps,  321. 
55a.  Organization  of  the  Enlisted  Reserve  Corps,  322. 
55b.  Reservists  on  Active  Duty,  322. 
55c.  Military  Equipment  and  Instructors  at  Other  Schools  and 

Colleges,  322. 
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Sec,  36.  Organization  of  National  Ouard  Units  —  Sec.  60  of  Act  of  June  3, 
1916,  Amended,  322. 

37.  Enlistments  in  the  National  Guard  —  Sec.  69  of  Act  of  June  3, 1916, 

Amended,  322. 

38.  Federal  Enlistment  Contract  — Sec.  70  of  Act  of  June  3,  1916, 

Amended,  323.  " 

39.  Federal  Enlistment  Contract  —  Oath  —  Sec,  71  of  Act  of  June  3, 

1916,  Repealed,  323. 

40.  Discharge  of  Enlisted  Men  from  the  National  Guard  —  Sec.  72  of 

Act  of  June  3,  1916,  Amended,  323. 

41.  Qualifications  for  National  Ouard  Officers  —  Sec.  74  of  Act  of  June 

3, 1916,  Amended,  323. 

42.  The   National   Guard   Reserve  — Enlistments  — Oath  — Pay   and 

Allowances  —  Sec.  78  of  Act  of  June  3, 1916,  Amended,  324. 

43.  Reserve  Battalions  for  Recruit  Training  —  Sec.  79  of  Act  of  June  3, 

1916,  Repealed,  324. 

44.  Mania  Bureau  of  the  War  Department  —  Sec.  81  of  Act  of  June  3, 

1916,  Amended,  324. 

45.  Animals  for  National  Guard  — Sec.  89  of  Act  of  June  3,  1916, 

Amended,  325. 

46.  Funds  Allotted  for  Support  of  National  Guard  —  AvaOabUity  for 

Purchases  and  Help  —  Sec.  90  of  Act  of  June  3, 1916,  Amended, 
325. 

47.  Pay  for  the  National  Guard  Officers  —  Sec.  109  of  Act  of  June  3, 

1916,  Amended,  326. 

48.  Pay  for  National  Guard  Enlisted  Men  —  Sec.  110  of  Act  of  June  3, 

1916,  Amended,  326. 

49.  National  Guard  When  Drafted  into  Federal  Service  —  See.  Ill  of 

Act  of  June  3,  1916,  Amended,  327, 

50.  Temporary  Vacancies  in  Regular  Army  Due  to  Details  to  the 

National  Guard  —  Sec.  114  of  Act  of  June  3, 1916,  Repealed,  327. 

51.  Miscellaneous  Provisions  —  Sec.  127a  Added  to  Act  of  June  3, 1916, 

327.     ' 

52.  Laws  Inconsistent  vnth  this  Act  —  Repeal,  329. 

CHAPTER  II. 
{Articles  of  War.) 
Sec.  1.  New  Articles  of  War  Enacted  in  Place  of  Former  Articles,  330. 

I.  Preliminart  Provisions. 

Art.      1.  Definitions,  330. 

2.  Persons  Subject  to  Military  Law,  330. 

II.   COURTS-MARTIAIi. 

8.  Courts-Martial  Classified,  331. 
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A.    COMPOSITION. 

Sec.  1.      Art.      4.  Who  May  Serve  on  Courts-Martial,  331. 

5.  General  Courts-Martial,  331. 

6.  Special  Courts-Martial,  331. 

7.  Summary  Courts-Martial,  331. 

B.  BY  WHOM  APPOINTKD. 

8.  General  Courts-Martial,  331. 

9.  Special  Courts-Martial,  332. 
10.  Summary  Courts-Martial,  332, 

U.  Appointment  of  Trial  Judge  Advocates  and  Counsel, 
332. 

C.   JURISDICTION. 

12.  General  Courts-Martial,  332. 

13.  Special  Courts-Martial,  332. 

14.  Summary  Courts-Martial,  333. 

15.  Jurisdiction  Not  Exclusive,  333. 

16.  Officers,  How  Triable,  333. 

D.   PROCEDURE. 

17.  Trial  Judge  Advocate  to  Prosecute;  Counsel  to  Defandf 

333. 

18.  Challenges,  333. 

19.  Oaths,  333, 

20.  Continuances,  334. 

21.  Refusal  or  Failure  to  Plead,  334, 

22.  Process  to  Obtain  Witnesses,  334, 

23.  Refusal  to  Appear  or  Testify,  335, 

24.  Compulsory  Self-incrimination  Prohibited,  335. 
25  Depositions  —"When  Admissible,  935. 

26.  Depositions  —  Before  Whom  Taken,  336, 

27.  Courts  of  Inquiry  —  Records  of.  When  Admissible,  336. 

28.  Certain  Acts  to  Constitute  Desertion,  336. 

29.  Court  to  Announce  Action,  336. 

30.  Closed  Sessions,  336. 

31.  Method  of  Voting,  336. 

32.  Contempts,  337. 

33.  Records  —  General  Courts-Martial,  337. 

34.  Records  —  Special  and  Summary  Courts-Martial,  337. 

35.  Disposition  of  Records  —  General  Courts-Martial,  338, 

36.  Disposition     of     Records  —  Special     and     Summary 

Courts-Martial,  338. 

37.  Irregularities  —  Effect  of,  338. 

38.  President  May  Prescribe  Rules,  338. 

B.   LIMITATIONS  UPON  PROSECUTION& 

39.  As  to  Time,  338. 

40.  As  to  Number,  339. 


WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT       283 

* 

F.  PUNISUVSHTS. 

8ec,  i.      Art.    41.  Cruel  and  Unusual  Punishments  Prohibited^  339. 

42.  Places  of  Confinement  —  When  Lawful,  339. 

43.  Death  Sentence  —  When  Lawful,  340. 

44.  Cowardice;  Fraud  —  Accessory  Penalty,  340, 

45.  Maximum  Limits,  340. 

G.  ACTION  BY  APPOINTINQ  OR  SUPERIOR  AUTHORITY. 

46.  Action  by  Convening  Authority,  340. 

47.  Powers  Incident  to  Power  to  Approve,  340. 

48.  Confirmation  —  When  Required,  341. 

49.  Powers  Incident  to  Power  to  Confirm^  341 

50.  Mitigation  or  Remission  of  Sentences,  341. 
50^.  Review;  Rehearing,  342. 

51.  Suspension  of  Sentences  of  Dismissal  or  Death,  343. 

52.  Suspension  of  Sentences,  343. 

53.  Execution  or  Remission  —  Confinememt  in  Discipline 

ary  Barracks,  344. 

III.  PuNiTivB  Articles. 

A.  ENLISTMENT;  MUSTER;  RETURNS. 

54.  Fraudulent  Enlistment,  344. 

55.  Officer  Making  Unlawful  Enlistment,  344. 

56.  False  Muster,  344. 

57.  False  Returns  —  Omission  to  Render  Returns,  344. 

B.  DESERTION ;  ABSENCE  WITHOUT  LEAVE. 

58.  Desertion,  345. 

59.  Advising  or  Aiding  Another  to  Desert,  345. 

60.  Entertaining  a  Deserter,  345, 

61.  Absence  Without  Leave,  345. 

C.  DISRESPECT;  INSUBORDINATION;  MUTINY. 

62.  Disrespect  Toward  the  President,  Vice  President,  Con- 

gress,   Secretary   of   War,   Governors,   Legislatures, 
345. 

63.  Disrespect  Toward  Superior  Officer,  345. 

64.  Assaulting  or  Willfully  Disobeying  Superior  Officer, 

345. 

65.  Insubordinate     Conduct     Toward     Noncommiissioned 

Officer,  346. 

66.  Mutiny  or  Sedition,  346. 

67.  Failure  to  Suppress  Mutiny  or  Sedition,  346. 

68.  Quarrels;  Frays,  Disorders,  346. 

D.  ARREST;  CONFINEMENT. 

69.  Arrest  or  Confinement,  346. 

70.  Charges,  Action  Upon,  347. 

71.  Refusal  to  Receive  and  Keep  Prisoners,  347. 

72.  Report  of  Prisoners  Received,  347, 

73.  Releasing  Prisoner  Without  Proper  Authority,  34t7. 

74.  Delivery  of  Offenders  to  CivU  AuthorifieSj  348. 
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£.   WAR  OFFENSES. 

Sec.  1.    Art,    75.  Misbehavior  Before  the  Enemy,  348. 

76.  Subordinates   Compelling  Commander  to  Surrender, 

348. 

77.  Improper  Use  of  Countersign,  348. 

78.  Forcing  a  Safeguard,  348. 

79.  Captured  Property  to  Be  Secured  for  Public  Service, 

349. 

80.  Dealing  in  Captured  or  Abandoned  Property,  349. 

81.  Relieving,  Corresponding  unth,  or  Aiding  the  Enemy, 

349. 

82.  Spies,  349. 

F.   MISCELLANEOUS  GRIMES  AND  OFFENSES. 

83.  Military  Property  —  Willful  or  Negligent  Loss,  Dam- 

age, or  Wrongful  Disposition,  349. 

84.  Waste  or  Unlawful  Disposition  of  Military  Property 

Issued  to  Soldiers,  349.* 

85.  Drunk  on  Duty,  349. 

'  86.  Misbehavior  of  Sentinel,  350. 

87.  Personal  Interest  in  Sale  of  Provisions,  350. 

88.  Intimidation  of  Persons  Bringing  Provisions,  350, 

89.  Good  Order  to  Be  Maintained  and  Wrongs  Redressed, 

350. 

90.  Provoking  Speeches  or  Gestures,  350. 

91.  Dueling,  350. 

92.  Murder  —  Rape,  350. 

93.  Various  Crimes,  351. 

94.  Frauds  Against  the  Government,  351. 

95.  Conduct  Unbecoming  an  Officer  and  Gentlemen,  352. 

96.  General  Article,  353. 

TV.  Courts  of  Inquiry. 

97.  When  and  By  Whom  Ordered,  352. 

98.  Composition,  352. 

99.  Challhnges,  352. 

100.  Oath  of  Members  and  Recorders^  352. 

101.  Powers;  Procedure,  353. 

102.  Opinion  on  Merits  of  Case,  353. 

103.  Record  of  Proceedings  —  How  Authenticated,  353. 

V.  Miscellaneous  Provisions. 

104.  Disciplinary  Powers  of  Commanding  Officers,  353. 

105.  Injuries  to  Property  —  Redress  of,  354. 

106.  Arrest  of  Deserters  by  Civil  Officials,  354. 

107.  Soldiers  to  Make  Good  Time  Lost,  354. 

108.  Soldiers  —  Separation  from  the  Service,  355. 

109.  Oath  of  Enlistment,  355. 

110.  Certain  Articles  to  Be  Read  and  Explained,  355. 

111.  Copy  of  Record  of  Trial,  355. 

112.  Effects  of  Deceased  Persons  —  Disposition  of,  355. 
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Sec.  1.     Art.    113.  Inquest^  356. 

114.  Authority  to  Administer  Oaths,  356. 

115.  Appointment  of  Reporters  and  Interpreters,  356. 

116.  Powers  of  Assistant   Trial  Judge   Advocate  and  of 

Assistant  Defense  Counsel,  357. 

117.  Removal  of  CivU  Suits,  357. 

118.  Officers,  Separation  from  Service,  357. 

119.  Rank  and  Precedence  Among  Regulars,  Militia  and 

Volunteers,  357. 

120.  Comm^and  When  Different  Corps  or  Commands  Hap- 

pen to  Join,  357. 

121.  Complaints  of  Wrongs,  357. 

8.  Provisions  of  Chapter  II;  When  in  Effect,  358. 

3.  Liabilities  Incurred  Prior  to  Taking  Effect  of  Chapter  II,  358, 

4.  R.  S.  Sec.  1342  Repealed,  358. 

Act  of  June  i  1820,  ch.  228  (Naval  Appropriation  Act),  368. 

Sec.  8.  Protection  of  Uniform  —  Sec.  125  of  Act  of  June  3, 1916,  Amended 
—  Secretary  of  Navy,  358. 

Act  of  Jnne  6, 1920,  ch.  240  (Armj  Appropriation  Act),  368. 

Sale  of  Surplus  Supplies,  etc.,  to  State  or  Foreign  C^ovemment,  358. 

Army  Air  Service  and  Naval  Aviation  —  Control  of  Operations, 
359. 

Quartermaster  Corps  —  Field  Clerks,  etc. —  Assignments,  359. 

Clerks,  etc.,  of  Tactical  Divisions,  etc. —  Assignment  to  Duty  in 
Bureau  of  War  Department,  359. 

Army  Mine  Planter  Service  —  Warrant  Officers  —  Increase  of 
Salary,  359. 

Army  Transports  —  Transportation  of  Porto  Rican  Government 
Employees,  etc.,  359. 

Army  Transports  —  Transportation  of  Civilians  —  Receipts,  359. 

Motor  Vehicles  —  Purchase  for  Experimental  Purposes,  359. 

Riding  Horses  —  Donations  of  AnimMs  for  Breeding  —  Prizes,  359, 

Vocational  Training  —  Detail  of  Officers,  etc.,  as  Instructors,  360. 

Vocational  Training  —  Farm  Products  —  Increase  in  Live  Stock  — 
Sale,  360. 

Civilian  Rifle  Teams  —  Traueiing  Expenses  to  National  Matches, 
360. 

Reserve  Officers'  Training  Corps  —  Traveling  Allowances  io  Sum- 
mer Camps  —  Uniforms  —  Act  of  June  3,  1916,  Sec,  48, 
Amended,  360. 

Motor  Ambulances  —  Selection  of  Types  —  Purchase  without  Ad' 
vertisemsnt,  360. 

Topographic  and  Other  Surveys  —  Maps  — Assistance  from  Govern- 
mental Mapping  Agencies,  360. 

Mexican  Border  Medals  and  Ribbons  —  Issuance,  361, 

Mexican  Border  Medals  and  Ribbons  —  Issuance  —  Men  Dishonor- 
ably Discharged,  361. 

National  Ouard  —  Federal  Pay,  361. 

National  Guard  —  Issuance  of  Clothing,  etc.,  by  Secretary  of  WoTp 
361. 
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Advances  to  Disbursing  Officers  —  Use,  361, 

Advances  to  Disbursing  Officers  —  Charge  to  Appropriations,  361. 

Advances  to  Disbursing  Officers — Audit,  362. 

Advances  to  Disbursing  Officers  —  Transfer  of  Sums  Available  for 
Disbursement,  362, 

Government-owned  Establishments — Orders  for  Material  —  Pay- 
ment, 362. 

Wounded  or  Disabled  Soldiers,  Sailors  or  Marines  —  Furlough 
Certificates  —  Transportation,  362, 

Social  Intercourse  Between  Officers  and  Enlisted  Men  —  Preven- 
tion by  Order  —  Penalty  for  Issu>ance,  362, 

Discharged  Soldiers,  Sailors  and  Marines  Receiving  Treatment  from 
Public  Health  Service  —  Purchase  of  Army  Stores,  363, 

Loan  of  Rifles  and  Accessories  to  Organizations  of  War  Veterans 
—  Sale  of  Ammunition  —  Act  of  Feb,  10,  1920,  Amended,  363, 

Emergency  Commissioned  Personnel  —  Number  —  Discharge  — 
Officers  of  Regular  Army,  363, 

Act  of  June  6, 1920,  ch.  252  (Bivers  and  Harbors  Appropriation  Act),  363. 

Sec,  8.  Surplus  Supplies  and  Equipment  —  Pertaining  to  Military  Estah^ 
lishment  —  Transfer  to  Chief  of  Engineers,  363. 

Act  of  Jime  6,  1920,  ch.  263  (Deficiency  Appropriation  Act),  3M. 

Transportation  from  Europe  of  Wives  of  Soldiers,  364. 

Act  of  June  H  1920,  ch.  286,  364. 

Enlistments  —  Non-English  Speaking  Citizens  and  Aliens  —  Repeal 
of  Provision  in  Act  of  Aug,  1,  1894,  364. 

CROSS-REFERENCES 

See  also  CHARITIES;  CIVIL  SERVICE;  HOSPITALS  AND  ASYLUMS; 
MILITARY  ACADEMY;  PENSIONS;  PUBLIC  CONTRACTS;  VOCA- 
TIONAL REHABILITATION 

An  Act  Relating  to  detached  service  of  officers  of  the  Regular  Army. 

[Act  of  Jan.  17,  1920,  ch,  48,  41  Stat,  L.  394,] 

[Officers  of  regular  army  —  detached  service.]  That,  after  the  termination 
of  the  emergency  incident  to  the  war  with  Germany  and  Austria-Hungary,  iu 
the  construction  of  any  law  relating  to  detached  service  of  the  officers  of  the 
Regular  Army,  all  service  performed  by  such  officers  during  the  said  emergency 
shall  be  regarded  as  service  with  troops  or  organizations  thereof.  [41  StiU. 
L.  394] 
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An  Act  To  increase  the  effidesLcy  of  the  Militaiy  EBtabliBbment  of  the 

United  States; 

[Act  of  Jan.  24,  1920,  cfc.  53,  41  Stat.  L.  396.] 

[Ordnance  sergeants  —  repeal  of  statutory  provisions  affecting.]  That 
seetion  1110,  Revised  Statutes,  and  the  first  proviso  of  section  12  of  the  Act 
entitled  **An  Act  for  making  further  and  more  effectual  provision  for  the 
national  defense,  and  for  other  purposes,''  approved  June  3,  1916,  be,  and 
the  same  hereby  are,  repealed.     [41  Stat,  L.  396,] 

For  R.  8.  sec.  1110,  and  Act  of  June  3,  1916,  sec.  12,  mentioned  in  the  text,  see  9  Fed.  Stat. 
Ann.  (2d  ed.)  993. 


An  Act  To  amend  an  Act  entitled  ' '  An  Aot  making  appropriations  for  the 
support  of  the  Army  for  the  fiscal  year  ending  Jime  30,  1919, ' '  approved 
July  9,  1918. 

[Act  of  Jan.  24,  1920,  ch.  55,  41  Stat.  L,  398.] 

[Sec.  1.]  [Medals  of  honor  —  distinguished  service  croeses  and  medals  — 
silver  stars  —  Act  of  July  9, 1918,  Amended.]  That  so  much  of  the  Act  entitled 
'An  Act  making  appropriations  for  the  support  of  the  Army  for  the  fiscal 
year  ending  June  30,  1919,"  approved  July  9,  1918,  as  constitutes  the  fifth 
section  under  the  subheading  '^  Medals  of  honor,  distinguished-service  crosses, 
and  distinguished-service  medals  "  (Fortieth  Statutes  at  Large,  page  871), 
be,  and  is  hereby,  amended  so  as  to  read  as  follows: 

**  That  no  more  than  one  medal  of  honor  or  one  distingaiahed-service  cross 
or  one  distinguished-service  medal  shall  be  issued  to  any  one  person;  but  for 
each  succeeding  deed  or  act  sufficient  to  justify  the  award  of  a  medal  of  honor 
or  a  distinguished-service  cross  or  a  distinguished-service  medal,  respectively, 
the  President  may  award  a  suitable  bar  or  other  suitable  device,  to  be  worn 
as  he  shall  direct.  And  for  each  citation  of  an  officer  or  enlisted  man  for 
gallantry  in  action,  published  in  orders  issued  from  the  headquarters  of  a  force 
eommanded  by,  or  which  is  the  appropriate  command  of,  a  general  officer,  not 
warranting  the  award  of  a  medal  of  honor  or  distinguished-service  cross,  he 
shall  be  permitted  to  wear,  as  the  President  shall  direct,  a  silver  star  three- 
sixteenths  of  an  inch  in  diameter."     [41  Stat,  L.  398.] 

Sec.  2.  [Bepeal  of  conflicting  laws.]  That  all  laws  and  parts  of  laws  in 
conflict  herewith  are  rescinded.     [41  Stat.  L.  399.] 

Kor  the  pToviaion  of  the  Act  of  July  9«  1918,  here  amended,  see  1918  Supp-  Fed.  Stat  Ana^ 
•Si* 
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An  Act  Authorising  the  Secretary  of  War  to  loan  Army  rifles  to  posts  of 

the*  American  L^on. 


[Act  of  Feb.  10,  1920,  ch.  64,  41  Stat  L.  403.] 

[Loan  of  rifles  to  American  Legion  Posts  —  sale  of  ammunition.]    That  the 

Secretary  of  War  is  hereby  authorized,  tinder  rules,  limitations,  and  regulations 
to  be  prescribed  by  him,  to  loan  obsolete  or  condemned  Army  rifles  to  posts  of 
the  American  Legion  for  use  by  them  in  connection  with  the  funeral  ceremonies 
of  deceased  soldiers,  sailors,  and  marines,  and  for  other  post  ceremonial  pur- 
poses; and  to  sell  to  such  posts  blank  ammunition  in  suitable  amounts  for  saii^ 
rifles  at  cost  price,  plus  cost  of  packing  and  transportation :  Provided,  however. 
That  not  to  exceed  ten  such  rifles  shall  be  issued  to  any  one  post.  [41  Stat. 
L.  403.] 

This  Act  was  amended  by  a  proyision  in  the  Act  of  June  5,  1920,  set  out  infra,  this 
title,  p.  363. 

An  Act  To  amend  the  Army  Appropriation  Act  for  1920,  and  for  the  pur- 
chase of  land  and  to  provide  for  construction  work  at  certain  military 
posts,  and  for  other  purposes. 

[Act  of  Feb.  28,  1920,  ch.  90,  41  Stat.  L.  453.] 

Sbo.  2.  [Purchases  of  real  estate  —  construction  of  Army  camps  or  canton- 
ments—  industrial  plants.]  That  the  third  paragraph  under  the  heading 
"  Reserve  Corps  '*  and  subheading  **  Ordnance  Supplies  for  Military  Equii)- 
ment  of  Schools  and  Colleges  "  of  the  Act  entitled  ^'An  Act  making  appro- 
priations for  the  support  of  the  Army  for  the  flscal  year  ending  June  30,  1920, 
and  for  other  purposes,''  approved  July  11,  1919,  be,  and  the  same  is  hereby, 
amended  to  read  as  follows: 

"  That  no  part  of  any  of  the  appropriations  made  herein  nor  any  of  the 
unexpended  balances  of  appropriations  heretofore  made  for  the  support  and 
maintenance  of  the  Army  or  the  Military  Establishment  shall  be  expended  for 
the  purchase  of  real  estate  or  for  the  construction  of  Army  camps  or  canton- 
ments, except  in  such  cases  at  National  Army  or  National  Guard  camps  or 
cantonments  which  were  in  use  prior  to  November  11,  1918,  where  it  has  been 
or  may  be  found  more  economical  to  the  Qovemment,  for  the  purpose  of  salvag- 
ing such  camps  or  cantonments,  to  buy  real  estate  than  to  continue  to  pay 
rentals  or  claims  for  damages  thereon,  and  except  where  industrial  plants  have 
been  constructed  or  taken  over  by  the  Government  for  war  purposes,  and  the 
purchase  of  land  is  necessary  in  order  to  protect  the  interest  of  the  Government : 
•    •    •     [41  Stat.  L.  453.] 

The  paragraph  of  the  Act  of  July  11,  1919,  here  amended,  read  as  follows:  "That  no 
part  of  any  of  the  appropriations  made  herein  uor  any  of  the  unexpended  balances  of  appro- 
priations heretofore  made  for  the  support  and  maintenance  of  the  Army  or  the  Military 
Establishment  shall  be  expended  for  the  purch  ase  of  real  estate  of  [«ic]  for  the  construction 
of  Army  camps  or  cantonments  except  in  such  cases) at  National  Army  or  National  Guard 
camps  or  cantonments  which  were  in  use  prior  to  November  11,  1918,  where  it  has  been 
or  may  be  found  more  economical  to  the  Government  for  the  purpose  of  salvaging  such 
camps  or  cantonments  to  buy  real  estate  than  to  continue  to  pay  rentals  or  claims  for 
danuiges  thereon,  and  except  where  industrial  plants  have  been  constructed  or  taken  over 
by  the  Government  for  war  purposes  and  the  purchase  of  land  is  necessary  in  order  to  protect 
the  interest  of  the  Government."     [^i  Stat.  L.  128.] 

Sec.  3.  [Construction  contracts  —  compensation  —  "cost-plus."]  That  no 
contract  for  construction  covered  by  the  appropriations  contained  in  this  Act, 
or  any  of  the  unexpended  balances  of  appropriations  heretofore  made  for  the 
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support  of  the  Military  Establishment,  except  repair  work,  the  cost  of  which 
can  not  be  clearly  estimated,  shall  be  let  to  any  contractor  under  what  is  known 
as  the  *'  cost-plus,"  **  cost-plus  percentage,"  or  *'  cost-plus  a  fixed  fee  for  com- 
pensation * '  system  or  form  of  contract :  Provided,  however,  That  work  or  con- 
struction let  under  such  system  or  form  of  contract  and  now  under  process  of 
completion  may  be  concluded.     [41  Stat.  L,  456.] 

This  Act  contained  two  other  sections  which   are  not  set  out  because  they  are  of  no 
pannanent  value. 


[Sec.  1.]  *  *  *  [Council  of  National  Defense  —  salaries  of  officers  and 
employees.]  That  no  salary  shall  be  paid  to  any  officer  or  employee  of  the 
council  in  excess  of  $6,000  per  annum.     [41  Stat.  L.  503.] 

This  and  the  foUowing  paragraph  are  from  the  Deficiency  Appropriation  Act  of  March  6, 
1920,  eh.  94. 
For  Act  creating  Council  of  National  Defense,  see  1918  Supp.  Fed.  Stat.  Ann.  975. 

*  *  *  [Surplus  machine  tools,  etc. —  transfer  to  Federal  Board  for  Voca- 
tional Education.]  The  Secretary  of  War  shall  have  authority  to  transfer 
to  the  Federal  Board  for  Vocational  Education,  without  compensation  therefor, 
certain  surplus  machine  tools  and  other  equipment  belonging  to  the  War 
Department  and  now  in  possession  of  the  Federal  board  and  being  used  by  that 
board  as  equipment  in  schools  for  vocational  education  controlled  by  the  board. 
Property  so  transferred  shall  be  dropped  from  the  records  of  the  War  Depart- 
ment on  the  filing  with  the  War  Department  of  an  itemized  receipt  for  the 
articles  thus  transferred.  An  itemized  statement  of  the  articles  transferred 
hereunder  and  the  cost  price  thereof  shall  be  reported  to  Congress  by  the 
Secretary  of  War.     [41  Stat.  L.  504.] 

See  note  to  preceding  paragraph. 


An  Act  To  authorixe  the  Secretary  of  War  to  transfer  certain  surplus  motor- 
propelled  vehicles  and  motor  equipment  and  road-making  material  to 
various  services  and  departments  of  the  Oovemment,  and  for  the  use 
of  fhe  States. 

[Act  of  March  15, 1920,  ch.  100,  41  Stat.  L.  530.] 

[Sec.  1.]  [Surplus  motor-propelled  vehicles,  etc. —  transfer  to  various 
departments.]  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized 
and  directed  to  transfer  such  motor-propelled  vehicles  and  motor  equipment, 
including  spare  parts,  pertaining  to  the  Military  Establishment  as  are  or  may 
hereafter  be  found  to  be  surplus  and  no  longer  required  for  military  purposes, 
to  (a)  the  Department  of  Agriculture,  for  use  in  the  improvement  of  highways 
and  roads  under  the  provisions  of  section  7  of  the  Act  approved  February  28, 
1919,  entitled  **An  Act  making  appropriations  for  the  service  of  the  Post 
Office  Department,  for  the  fiscal  year  1920,  and  for  other  purposes  ' ' :  Provided, 
however.  That  no  more  motor-propelled  vehicles,  motor  equipment,  and  other 
war  material,  equipment,  and  supplies,  the  transfer  of  which  is  authorized  in 
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this  Act,  shall  be  transferred  to  the  Department  of  Agriculture  for  the  purposes 
named  in  section  7  of  said  Act  than  saia  Department  of  Agriculture  shall  certify 
can  be  efficiently  used  for  such  purposes  within  a  reasonable  time  after  such 
transfer;  (b)  the  Post  OflBce  Department  for  use  in  the  transmission  of  mails; 
and  (c)  the  Treasury  Department,  for  the  use  of  the  Public  Health  Service 
under  the  provisions  of  section  3  of  the  Act  approved  March  3,  1919,  entitled 
**An  Act  to  authorize  the  Secretary  of  the  Treasury  to  provide  hospital  and 
sanatorium  facilities  for  discharged  sick  and  dis^abled  soldiers,  sailors,  and 
marines. ' '    [41  Stat,  L,  530.  ] 

For  Act  of  Feb.  28,  1919,  sec.  7,  mentioned  in  the  text,  &ee  :b'19  Supp.  Fe<L  Stat.  Ann.  900. 
For  Act  of  March  3,  1919,  sec.  3,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  68. 


Sec.  2.  [Bead-making  material  —  transfer  to  Department  of  Agricnltare.] 

That  the  Secretary  of  War  is  hereby  authorized  and  directed  to  transfer  to 
the  Department  of  Apiculture,  under  the  provisions  of  section  7  of  the  Act 
approved  February  28,  1919,  entitled  ''An  Act  making  appropriations  for  the 
service  of  the  Post  Office  Department  for  the  fiscal  year  1920,  and  for  other 
purposes,*'  for  use  in  the  improvement  of  highways  and  roads,  as  therein  pro- 
vided, the  following  war  material,  equipment,  and  supplies  pertaining  to  the 
Military  Establishment  as  are  or  may  hereafter  be  found  to  be  surplus  and 
not  required  for  military  purposes,  to  wit,  road  rollers,  graders,  and  oilers ; 
sprinkling  wagons;  concrete  mixers;  derricks;  pile-driver  outfits  complete;  air 
and  steam  drill  outfits;  centrifugal  and  diaphragm  pumps  with  power;  rock 
crushers;  clamshell  and  orange-peel  buckets;  road  scarifiers;  caterpillar  and 
drag-line  excavators;  plows;  cranes;  trailers;  rubber  and  steam  hose;  asphalt 
plants;  steam  shovels;  dump  wagons;  hoisting  engines;  air-compressor  outfits 
with  power;  boilers;  drag,  Fresno,  and  wheel  scrapers;  stump  pullers;  wheel- 
barrows; screening  plants;  wagon  loaders;  blasting  machines;  hoisting  cable; 
air  hose;  corrugated-metal  culverts;  explosives  and  exploders;  engineers'  tran- 
sits, levels,  tapes,  and  similar  supplies  and  equipment ;  drafting  machines ;  plani- 
meters;  fabricated  bridge  materials;  industrial  railway  equipment;  conveyors, 
gravity  and  power;  donkey  engines;  corrugated-metal  roofing;  steel  and  iron 
pipe;  wagons  and  similar  equipment  and  supplies  such  as  are  used  directly 
for  road-building  purposes.     [41  Stat.  L.  530.] 

For  Act  of  Feb.  28,  1919,  sec.  7,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  300. 

Sec.  3.  [Surplus  telephone  supplies  —  traafifer  to  Department  of  Agricul- 
ture.] That  the  Secretary  of  War  is  also  hereby  authorized  and  directed  to 
transfer  to  the  Department  of  Agriculture,  for  the  use  of  the  Forest  Service, 
such  telephone  supplies  pertaining  to  the  Military  Establishment  which  have 
been  found  to  be  surplus  and  no  longer  required  for  military  purposes  and  are 
needed  for  the  present  use  of  the  said  service.    [41  Stat.  L.  53L] 

Sec.  4.  [Expenses  incurred  in  transfer  of  surplus  property — property 
transferred  to  states  for  highway  purposes.]  That  freight  charges  incurred 
in  the  transfer  of  the  property  provided  for  in  this  Act  shall  not  be  defrayed 
by  the  War  Department,  and  if  the  War  Department  shall  load  any  of  said 
property  for  shipment  the  expense  of  said  loading  shall  be  reimbursed  the  War 
Department  by  the  department  to  which  the  property  is  transferred  by  an 
adjustment  of  the  appropriations  of  the  two  departments :  Provided,  however. 
That  any  State  receiving  any  of  said  property  for  use  in  the  improvement  of 
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public  hiorhways  shall,  as  to  the  property  it  receives,  pay  to  the  Department 
of  Agriculture  the  amoimt  of  20  per  centum  of  the  estimated  value  of  said 
property,  as  fixed  by  the  Secretary  of  Agriculture  or  under  his  direction,  against 
which  sum  the  said  State  may  set  off  all  freight  charges  paid  by  it  on  the 
shipment  of  said  property,  not  to  exceed,  however,  said  20  per  centum.  [41 
SiaL  L.  531.] 

Sec.  5.  [Title  to  stirpliu  property  transferred  to  states  for  highway  pur- 
poses —  use.]  That  the  title  to  said  vehicles  and  equipment  shall  be  and  remain 
vested  in  the  State  for  use  in  the  improvement  of  the  public  highways,  and  no 
such  vehicles  and  equipment  in  serviceable  condition  diall  be  sold  or  the  title 
to  the  same  transferred  to  any  individual,  company,  or  corporation :  Provided, 
That  any  State  highway  department  to  which  is  assigned  motor-propelled 
vehicles  and  other  equipment  and  supplies,  transferred  herein  to  the  Depart- 
ment of  Agriculture,  may.  in  its  discretion,  arrange  for  the  use  of  such  vehicles 
and  equipment,  for  the  purpose  of  constructing  or  maintaining  public  highways, 
with  any  State  agency  or  municipal  corporation  at  a  fair  rental  which  shall 
not  be  less  than  the  cost  of  maintenance  and  repair  of  said'  vehicles  and 
equipment.     [41  Stat  L,  531.] 

Sec.  6.  [Previous  legislation  on  same  subject-matter  how  affected  by  Act.] 

That  the  provisions  of  the  Act  of  July  16,  1914  (Thirty-eighth  Statutes,  page 
454),  prohibiting  the  expenditure  of  appropriations  by  any  of  the  executive 
departments  or  other  Government  establishments  for  the  maintenance,  repair, 
or  operation  of  motor-propelled  or  horse-drawn  passenger-carrying  vehicles  in 
the  absence  of  specific  statutory  authority,  shall  not  apply  to  vehicles  trans- 
ferred, or  hereafter  to  be  transferred,  by  the  Secretary  of  War  to  the  Depart- 
ment of  Agriculture  for  the  use  of  the  Department  under  the  provisions  of 
this  Act,  or  under  the  provisions  of  section  7  of  the  Act  of  February  28,  1919, 
referred  to  in  section  1  hereof:  Provided,  however,  That  nothing  in  this  Act 
contained  shall  be  held  or  construed  to  modify,  amend,  or  repeal  the  provisions 
of  the  last  proviso  imder  the  item  entitled  *  *  Contingencies  of  the  Army, ' '  as 
contained  in  the  Act  entitled  '*  An  Act  making  appropriations  for  the  support 
of  the  Army  for  the  fiscal  year  ending  June  30,  1920,  and  for  other  purposes, ' ' 
approved  July  11,  1919,  except  as  to  direction  for  the  transfer  of  those  articles 
enumerated  in  section  2  hereof.    [41  Stat.  L.  531.] 

For  proTisione  of  Act  of  July  16,  1914,  mentioned  in  tlie  text,  see  3  Fed.  Stat.  Ann. 
(2ded.)   155. 
For  Act  of  Feb.  28,  1919,  sec  7,  mentioned  in  the  tezt^  see  1919  Supp.  Fed.  Stat.  Ann.  300. 


Sec.  7.  [Tractors  —  loan  to  state  highway  departments.]  That  the  Secre- 
tary of  War  be,  and  he  is  hereby,  authorized  and  empowered,  at  his  discretion, 
and  under  such  rules  and  regulations  as  he  may  prescribe,  to  loan  to  any  State 
of  the  Union,  when  so  requested  by  the  highway  department  of  the  State,  such 
tractors  as  are  retained  and  not  distributed  under  the  act  approved  March  15, 
1920,  for  use  in  highway  construction  by  the  highway  department  of  such  State : 
Provided,  That  all  expenses  for  repairs  and  upkeep  of  tractors  so  loaned  and 
the  expenses  of  loading  and  freight  shall  be  paid  by  the  State,  both  in  transfer 
to  the  State  and  the  return  to  the  Army.     [41  Stat.  L.  584.] 

IB  from  the  Postal  Service  Appropriation  Act  of  April  24,  1920,  ch.  14(1. 
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Ad.  Act  To  provide  for  fhe  traanixig  of  officers  of  the  Army  in  aeronautic 

engineering. 

[Act  of  May  10,  1920,  cK  175,  41  Stat,  L.  594.] 

[Sec.  1.]  [Aeronautic  engineering  —  training  of  army  officers.]  That  the 
Secretary  of  War  be,  and  he  hereby  is,  authorized  to  detail  such  officers  of  the 
Army  as  he  may  select,  not  exceeding  twenty-five  at  any  one  time,  to  attend  and 
pursue  courses  of  aeronautic  engineering  or  associate  study  at  such-  schools,  col- 
leges, and  universities  as  he  may  select.     [41  Stat.  L.  594.] 

Sec.  2.  [Payment  of  tuition,  etc.]  That  the  Secretary  of  War  is  authorized 
to  pay  tuition  for  the  officers  so  detailed  and  to  provide  them  with  necessary  text- 
books and  technical  supplies  from  any  moneys  available  for  the  Air  Service  of 
the  Army  not  otherwise  specifically  appropriated.    [41  Stat.  L.  594.] 


An  Act  To  increase  the  efficiency  of  the  commissioned  and  enlisted  personnel 
of  the  Army,  Navy,  Marine  Corps,  Coast  Guard,  Coast  and  Geodetic 
Survey,  and  Public  Health  Service. 

[Act  of  May  18,  1920,  ck.  190,  41  Stat.  L.  601.] 

[Sec.  1.]  [Army,  Navy,  Blarine  Corps,  Coast  Giiard,  Coast  and  Geodetic  Sur- 
vey, and  Public  Health  Service  —  commissioned  officers  —  pay  and  allowanoes 
—  increases.]  That,  commencing  January  1,  1920,  commissioned  officers  of  the 
Army,  Navy,  and  Marine  Corps,  and  Public  Health  Service  shall  be  paid,  in 
addition  to  all  pay  and  allowances  now  allowed  by  law,  increases  at  rates  per 
annum  as  follows:  Colonels  in  the  Army  and  Marine  Corps,  captains  in  the 
Na-  7,  and  assistant  surgeons  general  in  the  Public  Health  Service,  $600 ;  lieu- 
tenant colonels  in  the  Army  and  Marine  Corps,  commanders  in  the  Navy,  and 
senior  surgeons  in  the  Public  Health  Service,  $600;  majors  in  the  Army  and 
Marine  Corps,  lieutenant  commanders  in  the  Navy,  and  surgeons  in  the  Public 
Health  Service,  $840;  captains  in  the  Army  and  Marine  Corps,  lieutenants  in 
the  Navy,  and  passed  assistant  surgeons  in  the  Public  Health  Service,  $720; 
first  lieutenants  in  the  Army  and  Marine  Corps,  lieutenants  (junior  grade), 
acting  assistant  surgeons  and  acting  assistant  dental  surgeons  in  the  Navy,  and 
assistant  surgeons  in  the  Public  Health  Service,  $600 ;  second  lieutenants  in  the 
Army  and  Marine  Corps,  and  ensigns  in  the  Navy,  $420 :  Provided,  That  con- 
tract surgeons  of  the  Army  serving  full  time  shall  receive  the  pay  of  a  second 
lieutenant.     [41  Stat.  L.  601.] 

Sec.  2.  [Commissioned  officers  and  enlisted  men  of  Army  —  commutation  of 
quarters,  etc.]  That  the  rights  and  benefits  prescribed  under  the  Act  of  April 
16,  1918,  granting  commutation  of  quarters,  heat,  and  light  during  the  present 
emergency  to  officers  of  the  Army  on  duty  in  the  field  are  hereby  continued  and 
made  effective  until  June  30,  1922,  and  shall  apply  equally  to  officers  of  the 
Navy,  Marine  Corps,  Coast  Guard,  and  Public  Health  Service:  Provided, 
That  such  rights  and  benefits  as  are  prescribed  for  officers  shall  apply  equally  for 
enlisted  men  now  entitled  by  regulations  to  quarters  or  to  commutation  therefor. 
\41  Stat.  L.  602.] 

For  the  Act  of  April  16,  1918,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1202. 
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Sec.  3.  [Warrant  officers  of  Navy — inereases  in  pay.]  That  commencin^T 
January  1,  1920,  warrant  officers  of  the  Navy  shall  be  paid,  in  addition  to  all 
pay  and  allowances  now  allowed  by  law,  an  increase  at  the  rate  of  $240  per 

annum.     [41  Stat,  L.  602.] 

» 

Sec.  4.  [Enlisted  men  of  Army  and  Marine  Corps  —  Female  Nurse  Ck>rps  of 
Amy  and  Navy  —  increases  in  pay.]  That,  commencing  January  1,  1920,  the 
pay  of  all  enlisted 'men  of  the  Army  and  Marine  Corps  and  of  members  of  the 
female  Nurse  Corps  of  the  Army  and  Navy  is  hereby  increased  20  per  centum : 
Provided,  That  such  increase  shall  not  apply  to  enlisted  men  whose  initial  pay,  if 
it  has  already  been  permanently  increased  since  April  6,  1917,  is  now  less  than 
$33  per  month.     [41  Stat.  L.  602.] 

Sbc.  5.  [Noncommissioned  officers  of  Army  and  Marine  Corps  —  commuta- 
tion of  ration  —  army  field  clerks,  etc. —  increases  in  pay  —  rates.]  That  all 
noncommissioned  officers  of  the  Army  of  grade  of  color  sergeant  and  above  as 
fixed  by  existing  Army  Regulations  and  noncommissioned  officers  of  the  Marine 
Corps  of  corresponding  grades  shall  be  entitled  to  one  ration  or  commutation 
therefor  in  addition  to  that  to  which  they  are  now  entitled.  The  commutation 
value  shall  be  determined  by  the  President  on  July  1  of  each  fiscal  year,  and  for 
the  current  fiscal  year  the  value  shall  be  computed  on  the  basis  of  55  cents  per 
ration :  Provided,  That  Army  field  clerks  and  field  clerks  Quartermaster  Corps, 
whose  total  pay  and  allowances  do  not  exceed  $2,500  per  annum,  shall  be  paid  an 
increase  at  the  rate  of  $240  per  annum :  Provided  further,  That  such  Army  field 
clerks  and  field  clerks  Quartermaster  Corps,  whose  total  pay  and  allowances 
exceed  $2,500  but  do  not  exceed  $2,740  per  annum,  shall  be  paid  such  additional 
amount  as  will  make  their  total  pay  and  allowances  not  to  exceed  $2,740  i)er 
annum :  Provided  further,  That  this  section  shall  not  be  construed  to  reduce  the 
pay  and  allowances  of  any  Army  field  clerk  or  field  clerk  Quartermaster  Corps. 
[41  Stat.  L.  602.] 

Sec.  6.  [Noncommissioned  officers  and  enlisted  men  of  Navy  —  base  pay  — 
rates  —  Fleet  Naval  Reserve  —  retainer  pay.]  That,  commencing  January  1, 
1920,  the  following  shall  be  the  rate  of  base  pay  for  each  enlisted  rating :  Chief 
petty  officers  with  acting  appointments,  $99  per  month ;  chief  petty  officers  with 
permanent  appointments  and  mates,  $126  per  month ;  petty  officers,  first  class, 
♦84  per  month ;  petty  officers,  second  class,  $72  per  month ;  petty  officers,  third 
class,  $60  per  month;  nonrated  men,  first  class,  $54  per  month;  nonrated  men, 
second  class,  $48  per  month;  nonrated  men,  third  class,  $33  per  month:  Pro- 
vided, That  the  base  pay  of  firemen,  first  class,  shall  be  $60  per  month ;  firemen, 
second  class,  $54  per  month;  firemen,  third  class,  $48  per  month:  Provided 
further.  That  the  rate  of  base  pay  for  each  rating  in  the  Naval  Academy  Band 
shall  be  as  follows:  Second  leader,  with  acting  appointment,  $99  per  month, 
with  permanent  appointment,  $126  per  month;  drum  major,  $84  per  month; 
musicians,  first  class,  $72  per  month;  musicians,  second  class,  $60  per  month: 
Provided  further,  That  the  base  pay  of  cabin  stewards  and  cabin  cooks  shall  be 
$84  per  month ;  wardroom  stewards  and  wardroom  cooks,  $72  per  month ;  steer- 
age stewards  and  steerage  cooks,  $72  per  month;  warrant  officers'  stewards  and 
warrant  officers'  cooks,  $60  per  month;  mess  attendants,  first  class,  $42  per 
month;  mess  attendants,  second  class,  $36  per  month;  mess  attendants,  third 
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Qlass,  $33  per  month :  Provided  further,  That  the  retainer  pay  of  those  members 
of  the  Fleet  Naval  Reserve  who,  pursuant  to  call,  shall  return  to  active  duty 
within  one  month  after  the  approval  of  this  Act  and  shall  continue  on  active 
duty  until  the  Navy  shall  have  been  recruited  up  to  its  permanent  authorized 
strength,  or  until  the  number  in  the  ^ade  to  which  they  may  be  assigned  is 
filled,  but  not  beyond  June  30,  1922,  shall  be  computed  upon  the  base  pay  they 
are  receiving  when  retransf erred  to  inactive  duty,  plus  the  additions  or  increases 
prescribed  in  the  Naval  Appropriation  Act  approved  August  29,  1916,  for  mem- 
bers of  the  Fleet  Naval  Reserve :  Provided  further,  That  the  rates  of  base  pay 
herein  fixed  shall  not  be  further  increased  10  per  centum  as  authorized  by  an 
Act  approved  May  13,  1908,  nor  by  the  temporary  war  increases  as  authorized 
by  section  15  of  the  Act  approved  May  22,  1917,  as  amended  by  the  Act 
approved  July  11,  1919.    [41  Stat.  L.  602.] 

For  the  Act  of  Aug.  29,  1916,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  567. 
For  the  Act  of  May  13,  1908,  mentioned  in  the  text,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  1203. 
For  the  Act  of  May  22,  1917,  as  amended  by  the  Act  of  July  11,  1919,  see  1919  Supp.  Fed. 
Stat.  Ann.  286. 

Sec.  7.  [Civilian  professors  and  instructors  at  Naval  Academy  —  readjmrt- 
ment  of  pay.]  That  the  Secretary  of  the  Navy  is  authorized,  in  his  discretion, 
to  readjust  the  prevailing  rates  of  pay  of  civilian  professors  and  instructors  at 
the  United  States  Naval  Academy:  Provided,  That  said  readjustmeht,  which 
shall  be  effective  from  January  1,  1920,  shall  not  involve  an  additional  expendi- 
ture in  excess  of  $55,000  for  the  remainder  of  the  current  fiscal  year.  [41  Stat. 
L.  603.] 

Sec.  8.  [Coast  Guard  —  commissioned  officers,  enlisted  men,  etc. —  pay,  etc. 
—  district  superintendents -^  rank,  etc.]  That  commissioned  officers,  warrant 
officers,  petty  officers,  and  other  enlisted  men  of  the  Coast  Guard  shall  receive 
the  same  pay,  allowances,  and  increases  as  now  are,  herein  are,  or  hereafter 
may  be  prescribed  for  corresponding  grades  or  ratings  and  length  of  service 
in  the  Navy ;  and  the  grades  and  ratings  of  warrant  officers,  chief  petty  officers, 
petty  officers  and  other  enlisted  persons  in  the  Coast  Quard  shall  be  the  same 
as  in  the  Navy,  in  so  far  as  the  duties  of  the  Coast  Guard  may  require,  with  the 
continuance,  in  the  Coast  Guard,  of  the  grade  of  surfman,  whose  base  pay  shall 
be  $70  per  month :  Provided,  That  the  senior  district  superintendent,  the  three 
district  superintendents  next  in  order  of  seniority,  the  four  district  superintend- 
ents next  below  these  three  in  order  of  seniority,  and  the  junior  five  district 
superintendents  shall  have  the  rank,  pay,  and  allowances  of  captain,  first  lieu- 
tenant, second  lieutenant,  and  third  lieutenant  in  the  Coast  Guard,  respectively. 
[41  Stat.  L.  603.] 

Sec.  9.  [Officers  and  enlisted  men  on  inactive  list  —  back  pay,  etc.]  That 
nothing  contained  in  this  Act  shall  be  construed  as  granting  any  back  pay  or 
allowances  to  any  officer  or  enlisted  man  whose  active  service  shall  have  termi- 
nated subsequent  to  December  31,  1919,  and  prior  to  the  approval  of  this  Act, 
unless  such  officers  or  enlisted  men  shall  have  been  recalled  to  active  service  or 
shall  have  been  reenlisted  prior  to  the  approval  of  this  Act.  [41  Stat,  L.  603.] 

Sec.  10.  [Enlisted  men,  etc.,  in  Navy  —  reenlistment  —  benefits.]  That  any 
enlisted  man  or  apprentice  seaman  who  shall  reenlist  in  the  Navy  within  one 
year  from  the  date  of  his  discharge  therefrom  shall,  upon  such  reenlistment,  be 
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entitled  to  and  shall  receive  the  same  benefits  as  are  now  authorized  by  law  for 
reenlistment  within  four  months  from  date  of  last  discharge  from  the  service : 
Pravidedy  That  this  section  shall  become  inoi)erative  six  months  after  the  date 
of  the  approval  of  this  Act.     [41  Stat,  L.  603.] 

Sec.  11.  [Coast  and  Oeodetio  SroYey  —  commissioned  ofBcers  —  pay  and 
allowances  —  retirement  —  longevity  pay  in  Army,  Navy,  Marine  Corps,  Coast 
Guard,  Public  Health  Service  and  Coast  and  Geodetic  Survey.]  That  in  lieu 
of  compensation  now  prescribed  by  law,  commissioned  officers  of  the  Coast  and 
Geodetic  Survey  shall  receive  the  same  pay  and  allowances  as  now  are  or  here- 
after may  be  prescribed  for  officers  of  the  Navy  with  whom  they  hold  relative 
rank  as  prescribed  in  the  Act  of  May  22,  1917,  entitled  ' '  An  Act  to  temporarily 
increase  the  commissioned  and  warrant  and  enlisted  strength  of  the  Navy  and 
Marine  Corps,  and  for  other  purposes, *'  including  longevity;  and  all  laws 
relating  to  the  retirement  of  commissioned  officers  of  the  Navy  shall  hereafter 
apply  to  c(Hnmissioned  officers  of  the  Coast  and  Geodetic  Survey:  Provided, 
That  hereafter  longevity  pay  for  officers  in  the  Army,  Navy,  Marine  Corps^ 
Coast  Guard,  Public  Health  Service,  and  Coast  and  Geodetic  Survey  shall  be 
based  on  the  total  of  aU  service  in  any  or  all  of  said  services.    [41  Stat  L.  603. \ 

For  the  Act  of  May  22,  1917,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  52S. 

Sbg.  12.  [CtommisBioned  officers,  etc. —  permanent  changes  of  station  — 
transportation  of  wives  and  children  —  "permanent  station"  defined  — 
transportation  beyond  continental  limits  —  household  effects.]  That  hereafter 
when  any  commissioned  officer,  noncommissioned  officer  of  the  grade  of  color 
sergeant  and  above,  including  any  noncommissioned  officer  of  the  Marine  Corps 
of  corresponding  grade,  warrant  officer,  chief  petty  officer,  or  petty  officer  (first 
elas$)y  having  a  wife  or  dependent  child  or  children,  is  ordered  to  make  a  perma- 
nent change  of  station,  the  United  States  shall  furnish  transportation  in  kind 
from  funds  appropriated  for  the  transportation  of  the  Army,  the  Navy,  the 
Marine  Corps,  the  Coast  Guard,  the  Coast  and  Geodetic  Survey,  and  the  Public 
Health  Service  to  his  new  station  for  the  wife  and  dependent  child  or  children : 
Provided,  That  for  persons  in  the  naval  service  the  term  '*  permanent  station," 
as  used  in  this  section,  shall  be  interpreted  to  mean  a  shore  station  or  the  home 
yard  of  the  vessel  to  which  the  person  concerned  may  be  ordered;  and  a  duly 
authorized  change  in  home  yard  or  home  port  of  such  vessel  shall  be  deemed  a 
change  of  station:  Provided  further,  That  if  the  cost  of  such  transportation 
exceeds  that  for  transportation  from  the  old  to  the  new  station  the  excess  cost 
shall  be  paid  to  the  United  States  by  the  officer  concerned :  Provided  further, 
That  transportation  supplied  the  wife  or  dependent  child  or  children  of  such 
officer,  to  or  from  stations  beyond  the  continental  limits  of  the  United  States, 
shall  not  be  other  than  by  Government  transport,  if  such  transportation  is  avail- 
able :  And  provided  further.  That  the  personnel  of  the  Navy  shall  have  the 
benefit  of  all  existing  laws  applying  to  the  Army  and  the  Marine  Corps  for  the 
transportation  of  household  effects.     [41  Stat.  L.  604.] 

Sec.  13.  [Increased  rates  of  pay  —  when  effective  —  retired  pay — Congres- 
sional committee  —  investigation  —  report.]  That  the  provisions  of  sections  1, 
3,  4,  5,  and  6  of  this  Act  shall  remain  effective  until  the  close  of  the  fiscal  year 
ending  June  30,  1922,  unless  sooner  amended  or  repealed:    Provided,  That  the 
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rates  of  pay  prescribed  in  sections  4  and  6  hereof  shall  be  the  rates  of  pay  daring 
the  current  enlistment  of  all  men  in  active  service  on  the  date  of  the  approval 
of  this  Act,  and  for  those  who  enlist,  reenlist,  or  extend  their  enlistment  prior 
to  July  1,  1922,  for  the  term  of  such  enlistment,  reenlistment,  or  extended 
enlistment:  Provided  further,  That  the  increases  provided  in  this  Act  shall 
not  enter  into  the  computation  of  the  retired  pay  of  officers  or  enlisted  men 
who  may  be  retired  prior  to  July  1,  1922:  And  provided  further,  That  a  special 
committee,  to  be  composed  of  five  Members  of  the  Senate,  to  be  appointed  by 
the  Vice  President,  and  five  Members  of  the  House  of  Representatives,  to  be 
appointed  by  the  Speaker  of  the  House  of  Representatives,  shall  make  an  investi- 
gation and  report  recommendations  to  their  respective  Houses  not  later  than  the 
first  Monday  in  January,  1922,  relative  to  the  readjustment  of  the  pay  and 
allowances  of  the  commissioned  and  enlisted  personnel  of  the  several  servioes 
herein  mentioned.     [41  Stat.  L,  604.] 

Sec.  14.  [Commissioned  officers  and  enlisted  men — reductions  in  pay — 
allowances  and  gratuities  authorized  by  ezistinff  law.]  That  nothing  con- 
tained in  this  Act  shall  operate  to  reduce  the  pay  or  allowances  of  any  officer  or 
enlisted  man  on  the  active  or  retired  list:  Provided,  That  the  allowances  and 
gratuities  now  authorized  by  existing  law  are  not  changed  hereby,  except  as 
otherwise  ^specified  in  this  Act.     [41  Stat.  L.  604.] 

Sec.  15.  [Appropriations.]  That  the  appropriations  **  Pay  of  the  Navy, 
1920,"  and  ''  Pay  Marine  Corps,  1920/'  are  hereby  made  available  for  any  of 
the  expenses  authorized  by  this  Act,  and  any  part  or  all  of  the  appropriations 
*' Provisions,  Navy,  1920,"  and  ''Maintenance,  Quartermaster's  Department 
Marine  Corps,  1920,"  not  required  for  the  objects  of  expenditure  specified  in 
said  appropriations,  may  be  transferred  to  the  appropriations  ''  Pay  of  the 
Navy,  1920,"  or  *'  Pay,  Marine  Corps,  1920,"  respectively,  as  may  be  required. 
[41  Stat.  L.  604.] 


Joint  Resolution  Authorising  and  directing  the  accounting  officers  of  the 
Treasury  to  allow  credit  to  the  disbursing  clerk  of  the  Bureau  of  War 
Risk  Insurance  in  certain  cases. 

[Res.  of  May  26,  1920,  No.  44,  ch.  207,  41  Stat.  L.  627.] 

[Bureau  of  War  Risk  Insurance  —  accounts  of  disbursing  clerk  —  credits.] 

That  for  such  reasonable  time  as  may  be  fixed  by  the  Secretary  of  the  Treasury, 
but  not  extending  beyond  the  fiscal  year  ending  June  30,  1921,  the  accounting 
officers  of  the  Treasury  are  hereby  authorized  and  directed  to  allow  credit  in 
the  accounts  of  the  disbursing  clerk  of  the  Bureau  of  War  Risk  Insurance  for  all 
pa3anents  of  insurance  installments  heretofore  or  hereafter  made  under  the 
provisions  of  Article  IV  of  the  War  Risk  Insurance  Act  in  advance  of  the  verifi- 
cation of  the  deduction  on  the  pay  rolls,  or  of  the  payment  otherwise,  of  all 
premiums.     [41  Stat.  L.  6^.] 
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[Sec.  1.]  •  •  •  [Signal  office  —  services  of  skilled  draftsmen,  etc.]  The  serv- 
ices of  skilled  draftsmen  and  snch  other  services  as  the  Secretary  of  War  may 
deem  necessary  may  be  employed  only  in  the  Signal  OflSce  to  carry  into  effect  the 
various  appropriations  for  fortifications  and  other  works  of  defense,  and  for 
the  Signal  Service  of  the  Army,  to  be  paid  from  such  appropriations,  in  addition 
to  the  foregoing  employees  appropriated  for  in  the  Signal  OfBce:  Provided, 
That  the  entire  expenditures  for  this  purpose  for  the  fiscal  year  1921  shall  no* 
exceed  $53  280,  and  the  Secretary  of  War  shall  each  year  in  the  annual  estimates 
report  to  Congress  the  number  of  persons  so  employed,  their  duties,  and  the 
amount  paid  to  each.    [41  Stat  L.  659.] 

This  and  the  two  following  paragraphs  are  from  the  Legislative,  Executive  and  Judicial 
Appropriation  Act  of  May  29,  1920,  eh.  214, 

[OflSce  of  Chief  of  Ordnance—  services  of  skilled  draftsmen,  etc.]  The  serv- 
ices of  skilled  draftsmen  and  such  other  services  as  the  Secretary  of  War  may 
deem  necessary  may  be  employed  only  in  the  office  of  the  Chief  of  Ordnance  to 
carry  into  effect  the  various  appropriations  for  the  armament  of  fortifications 
and  for  the  arming  and  equipping  of  the  National  Guard,  to  be  paid  from  such 
appropriations,  in  addition  to  the  amount  specifically  appropriated  for  draftsmen 
in^the  Army  Ordnance  Bureau:  Provided,  That  the  entire  expenditures  for  this 
purpose  for  the  fiscal  year  1921  shall  not  exceed  $400,000,  and  the  Secretary  of 
War  shall  each  year  in  the  annual  estimates  report  to  Congress  the  number  of 
persons  so  employed,  their  duties,  and  the  amount  paid  to  each.  [41  Stat. 
L.  660.] 

See  note  to  preceding  pan^raph. 

[Office  of  Chief  of  Engineers  —  services  of  skilled  draftsmen,  civil  engi- 
neers, etc.]  The  services  of  skilled  draftsmen,  civil  engineers,  and  such  other 
services  as  the  Secretary  of  War  may  deem  necessary,  may  be  employied  only  in 
the  office  of  the  Chief  of  Engineers,  to  carry  into  effect  the  various  appropria- 
tions for  rivers  and  harbors,  fortifications,  and  surveys  and  preparation  for  and 
the  consideration  of  river  and  harbor  estimates  and  bills,  to  be  paid  from  such 
appropriations:  Provided,  That  the  expenditures  on  this  account  for  the  fiscal 
year  1921  shall  not  exceed  $50,400 ;  the  Secretary  of  War  shall  each  year,  in  the 
annual  estimates,  report  to  Congress  the  number  of  persons  so  employed,  their 
duties,  and  the  amount  paid  to  each.     [41  Stat,  L.  660.] 

See  note  to  second  preceding  paragraph. 
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An  Act  To  amend  an  Act  entitled  ''An  Act  for  making  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,'' 
approved  June  3,  1916,  and  to  establish  military  justice. 

[Act  of  June  4,  1920,  ch.  227,  41  Stat  L.  759.] 

CHAPTER  I. 

[National  Defense  Act  of  June  3,  1916,  Amended.] 

[Sec.  1.]  [Army  of  United  States  —  composition  —  sec.  1  of  Act  of  June  8, 
1916,  amended.]  That  the  Act  entitled  ''An  Act  for  making  further  and  more 
effectual  provision  for  the  national  defense,  and  for  other  purposes,"  approved 
June  3,  1916,  be  amended  as  follows : 

That  section  1  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking 
out  the  same  and  inserting  the  following  in  lieu  thereof : 

' '  That  the  Army  of  the  United  States  shall  consist  of  the  Regular  Army,  the 
National  Guard  while  in  the  service  of  the  United  States,  and  the  Organized 
Reserves,  including  the  OflScers'  Reserve  Corps  and  the  Enlisted  Reserve 
Corps.''     [41  Stat.  L.  759.] 

For  sec  1,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  926. 

Sec.  2.  [Composition  of  the  Begular  Army  —  sec.  2  of  Act  of  June  3, 1916, 
amended.]  That  section  2  of  said  Act  be,  and  the  same  is  hereby,  amended  by 
striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

' '  Sec.  2.  Composition  of  the  Regular  Army. —  The  Regular  Army  of  the 
United  States  shall  consist  of  the  Infantry,  the  Cavalry,  the  Field  Artillery,  the 
Coast  Artillery  Corps,  the  Air  Service,  the  Corps  of  Engineers,  the  Signal 
Corps,  which  diall  be  designated  as  the  combatant  arms  or  the  line  of  the  Army ; 
the  Qeneral  Staff  Corps;  the  Adjutant  (General 's  Department;  the  Inspector 
Greneral's  Department;  the  Judge  Advocate  General's  Department;  the  Quarter- 
master Corps ;  the  Finance  Department ;  the  Medical  Department ;  the  Ordnance 
Department ;  the  Chemical  Warfare  Service ;  the  officers  of  the  Bureau  of  Insu- 
lar Affairs;  the  officers  and  enlisted  men  under  the  jurisdiction  of  the  Militia 
Bureau;  the  chaplains;  the  professors  and  cadets  of  the  United  States  Military 
Academy ;  the  present  military  storekeeper ;  detached  officers ;  detached  enlisted 
men;  unassigned  recruits;  the  Indian  Scouts;  the  officers  and  enlisted  men  of 
the  retired  list;  and  such  other  officers  and  enlisted  men  as  are  now  or  may 
hereafter  be  provided  for.  Except  in  time  of  war  or  similar  emergency  when 
t  he  public  safety  demands  it,  the  number  of  enlisted  men  of  the  Regular  Army 
shall  not  exceed  two  hundred  and  eighty  thousand,  including  the  Philippine 
Scouts/'     [41  Stat.  L.  759.] 

For  Bee.  2,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  926. 

Sec.  3.  [Sec.  3  of  Act  of  June  3,  1916,  amended  —  sec.  3a  added.]  That 
section  3  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out  the 
same  and  inserting  the  following  in  lieu  thereof : 

'*  Sec.  3.  Organization  of  the  Army. —  The  Organized  peace  establishment, 
including  the  Regular  Army,  the  National  Guard  and  the  Organized  Reserves, 
shall  include  all  of  those  divisions  and  other  military  organizations  necessary 
to  form  the  basis  for  a  complete  and  immediate  mobilization  for  the  national 
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defense  in  the  event  of  a  national  emergency  declared  by  Congress.  The  Army 
shall  at  all  times  be  organized  so  far  as  practicable  into  brigades,  divisions  and 
army  corps,  and  whenever  the  President  may  deem  it  expedient,  into  armies. 
For  purposes  of  administration,  training  and  tactical  control,  the  continental 
area  of  the  United  States  shall  be  divided  on  a  basis  of  military  population  into 
oarps  areas.  Each  corps  area  shall  contain  at  least  one  division  of  the  National 
Guard  or  Organized  Reserves,  and  such  other  troops  as  the  President  may  direct. 
The  President  is  authorized  to  group  any  or  all  corps  areas  into  army  areas  or 
departments." 

*'  Sec.  3a.  The  initul  organization  op  the  National  Guard  and  the 
Organized  Reserves. —  In  the  reorganization  of  the  National  Guard  and  in  the 
initial  organization  of  the  Organized  Reserves,  the  names,  numbers  and  other 
designations,  flags,  and  records  of  the  divisions  and  subordinate  units  thereof 
that  served  in  the  World  War  between  April  6,  1917,  and  November  11,  1918, 
shall  be  preserved  as  such  as  far  as  practicable.  Subject  to  revision  and 
approval  by  the  Secretary  of  War,  the  plans  and  regulations  under  which  the 
initial  organization  and  territorial  distribution  of  the  National  Guard  and  the 
Organized  Reserves  shall  be  made,  shall  be  prepared  by  a  committee  of  the 
branch  or  division  of  the  War  Department  General  Staflf,  hereinafter  provided 
for,  which  is  charged  with  the  preparation  of  plans  for  the  national  defense 
and  for  the  mobilization  of  the  land  forces  of  the  United  States.  For  the  pur- 
pose of  this  task  said  committee  shall  be  composed  of  members  of  said  branch 
or  division  of  the  General  Staff  and  an  equal  number  of  reserve  officers,  includ- 
ing reserve  officers  who  hold  or  have  held  commissions  in  the  National  Guard. 
Subjeet  to  general  regulations  approved  by  the  Secretary  of  War,  the  location 
and  designation  of  units  of  the  National  Guard  and  of  the  Organized  Reserves 
entirely  comprised  within  the  limits  of  any  State  or  Territory  shall  be  deter- 
mined by  a  board,  a  majority  of  whom  shall  be  reserve  officers,  including  reserve 
officers  who  hold  or  have  held  commissions  in  the  National  Guard  and  recom- 
mended for  this  duty  by  the  governor  of  the  State  or  Territory  concerned.'* 
[41  Stat.  L.  759.] 

Fm  lec.  3,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  928. 

Sec.  4.  [Sec.  4  of  Act  of  June  3,  1916,  amended  —  sees.  4a,  4b,  4c  added.] 
That  section  4  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out 
the  same  and  inserting  the  following  in  lieu  thereof: 

*'  Sec.  4.  Officers. —  Officers  commissioned  to  and  holding  in  the  Army  the 
office  of  a  general  officer  shall  hereafter  be  known  as  general  officers  of  the  line. 
Officers  commissioned  to  and  holding  in  the  Army  an  office  other  than  that  of 
general  officer,  but  to  which  the  rank  of  a  general  officer  is  attached,  shall  be 
known  as  general  officers  of  the  staff.  There  shall  be  one  general,  as  now  author- 
ized by  law,  until  a  vacancy  occurs  in  that  office,  after  which  it  shall  cease  to 
exist.  On  and  after  July  1,  1920,  there  shall  be  twenty-one  major  generals  and 
forty-six  brigadier  generals  of  the  line;  five  hundred  and  ninety-nine  colonels; 
six  hundred  and  seventy-four  lieutenant  colonels;  two  thousand  two  hundred 
and  forty-five  majors;  four  thousand  four  hundred  and  ninety  captains;  four 
thousand  two  hundred  and  sixty-six  first  lieutenants ;  two  thousand  six  hundred 
and  ninety-four  second  lieutenants ;  and  also  the  number  of  officers  of  the  Medi- 
cal Department  and  chaplains,  hereinafter  provided  for,  professors  as  now 
authorized  by  law,  and  the  present  military  storekeeper,  who  shall  hereafter 
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have  the  rank,  pay  and  allowances  of  major ;  and  the  numbers  herein  prescribed 
shall  not  be  exceeded:  Provided,  That  major  generals  of  the  line  shall  be 
appointed  from  officers  of  the  grade  of  brigadier  general  of  the  line,  and 
brigadier  generals  of  the  line  shall  be  appointed  from  officers  of  the  grade  of 
colonel  of  the  line  whose  names  are  borne  on  an  eligible  list  prepared  annually 
by  a  board  of  not  less  than  five  general  officers  of  the  line,  not  below  the  grade 
of  major  general:  Provided  further,  That  the  first  board  convened  after  the 
pa&sage  of  this  Act  may  place  upon  such  eligible  list  any  officer  of  the  line  of 
not  less  than  twenty- two  years'  commissioned  service. 

''  Officers  of  all  grades  in  the  Infantry,  Cavalry,  Field  Artillery,  Coast 
Artillery  Corps,  Corps  of  Engineers,  and  Medical  Department ;  officers  above  the 
grade  of  captain  in  the  Signal  Corps,  Judge  Advocate  General's  Department, 
Quartermaster  Corps,  Ordnance  Department  and  Chemical  Warfare  Service, 
all  chaplains  and  professors,  and  the  military  storekeeper  shall  be 
permanently  commissioned  in  their  respective  branches.  All.  officers  of  the 
General  StaflP  Corps,  Inspector  General's  Department,  Bureau  of  Insular  Affairs 
and  Militia  Bureau  shall  be  obtained  by  detail  from  officers  of  corresponding 
grades  in  other  branches.  Other  officers  may  be  either  detailed,  or  with  their 
own  consent,  be  permanently  commissioned,  in  the  branches  to  which  they  are 
assigned  for  duty. 

**  Sec.  4a.  Warrant  officers. —  In  addition  to  those  authorized  for  the  Army 
Mine  Planter  Service,  there  shall  be  not  more  than  one  thousand  one  hundred 
and  twenty  warrant  officers,  including  band  leaders,  who  shall  hereafter  be  war- 
rant officers.  Appointments  shall  be  made  by  the  Secretary  of  War  from  amon^ 
noncommissioned  officers  who  have  had  at  least  ten  years'  enlisted  service ;  enlisted 
men  who  served  as  officers  of  the  Army  at  some  time  between  April  6,  1917,  and 
November  11,  1918,  and  whose  total  service  in  the  Army,  enlisted  and  commis- 
sioned, amounts  to  five  years ;  persons  serving  or  who  have  served  as  Army  field 
clerks  or  field  clerks,  Quartermaster  Corps;  and,  in  the  case  of  those  who  are  to 
be  assigned  to  duty  as  band  leaders,  from  among  persons  who  served  as  Army 
band  leaders  at  some  time  between  April  6,  1917,  and  November  11,  1918,  or 
enlisted  men  possessing  suitable  qualifications.  Hereafter  no  appointments  as 
Army  field  clerks  or  field  clerks.  Quartermaster  Corps,  shall  be  made.  War- 
rant officers  other  than  those  of  the  Army  Mine  Planter  Service,  shall  receive 
base  pay  of  $1,320  a  year  and  the  allowances  of  a  second  lieutenant,  shall  be 
entitled  to  longevity  pay  and  to  retirement  under  the  same  conditions  as  com- 
missioned officers ;  and  shall  take  rank  next  below  second  lieutenants  and  among 
themselves  according  to  the  dates  of  their  respective  warrants. 

'*  Sec.  4b.  Enlisted  men. —  On  and  after  July  1,  1920,  the  grades  of  enlisted 
men  shall  be  such  as  the  President  may  from  time  to  time  direct,  with  monthly 
base  pay  at  the  rate  of  $74  for  the  first  grade,  $53  for  the  second  grade,  $45  for 
the  third  grade,  $45  for  the  fourth  grade,  $37  for  the  fifth  grade,  $35  for  the 
sixth  grade,  and  $30  for  the  seventh  grade.  Of  the  total  authorized  number  of 
enlisted  men,  those  in  the  first  grade  shall  not  exceed  0.6  per  centum,  those  in  the 
second  grade  1.8  per  centum,  those  in  the  third  grade  2  per  centum,  those  in  the 
fourth  grade  9.5  per  centum,  those  in  the  fifth  grade  9.5  per  centum,  those  in  the 
sixth  grade  25  per  centum.  The  temporary  increase  of  pay  for  enlisted  men  of 
the  Army  authorized  by  section  4  of  the  Act  of  Congress  approved  May  18, 
1920,  shall  be  computed  upon  the  base  pay  provided  for  in  this  section,  and  shall 
apply  only  to  enlisted  men  of  the  first  five  grades.    The  temporary  allowance  of 
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rations  authorized  by  section  5,  and  the  transportation  privileges  authorized  by 
section  12,  of  the  said  Act,  shall  apply  only  to  enlisted  men  of  the  first  three 
grades. 

'*  Existing  laws  providing  for  continuous  service  pay  are  repealed  to  take 
effect  July  1,  1920,  and  thereafter  enlisted  mei\  shall  receive  an  increase  of  10 
per  centum  of  their  base  pay  for  each  five  yedrs  of  service  in  the  Army,  or 
service  which  by  existing  law  is  held  to  be  the  equivalent  of  Army  service,  such 
increase  not  to  exceed  40  per  centum. 

**  Under  such  regulations  as  the  Secretary  of  War  may  prescribe,  enlisted  men 
in  the  sixth  and  seventh  grades  may  be  rated  as  specialists,  and  receive  extra  pay 
therefor  per  month,  as  follows :  First  class,  $25 ;  second  class,  $20 ;  third  class, 
$15 ;  fourth  class,  $12 ;  fifth  class,  $8 ;  sixth  class,  $3.  Of  the  total  authorized 
nmnber  of  enlisted  men  in  the  sixth  and  seventh  grades,  those  rated  as  special- 
ists of  the  fii'st  class  shall  not  exceed  0.7  per  centum;  of  the  second  class,  1.4 
per  centum;  of  the  third  class,  1.9  per  centum;  of  the  fourth  class,  4.7  per 
centum;  of  the  fifth  class,  5  per  centum;  of  the  sixth  class,  15.2  per  centum.  All 
laws  and  parts  of  laws  providing  for  extra  duty  pay  for  enlisted  men  are 
repealed,  to  take  effect  July  1,  1920 :  Provided,  That  nothing  in  this  section  shall 
operate  to  reduce  the  pay  which  any  enlisted  man  is  now  receiving,  during  his 
current  enlistment  and  while  he  holds  his  present  grade,  nor  to  change  the 
present  rate  of  pay  of  any  enlisted  men  now  on  the  retired  list. 

'*  Sec.  4c.  Assignments. —  Officers  and  enlisted  men  shall  be  assigned  to  the 
several  branches  of  the  Army  as  hereafter  directed,  a  suitable  proportion  of  each 
grade  in  each  branch,  but  the  President  may  increase  or  diminish  the  number  of 
ofiScers  or  enlisted  men  assigned  to  any  branch  by  not  more  than  a  total  of  15 
per  centum:  Provided,  That  the  total  number  authorized  in  any  grade  by  this 
Act  is  not  exceeded :  Provided  further,  That  the  number  of  enlisted  men  herein 
authorized  for  any  branch  shall  include  such  number  of  Philippine  Scouts  as 
may  be  organized  in  that  branch:  Provided  further,  That  no  officer  shall  be 
transferred  from  one  branch  of  the  service  to  another  under  the  provisions  of 
this  section  without  his  own  consent.  Except  as  otherwise  herein  prescribed, 
chiefs  and  assistants  to  the  chiefs  of  the  several  branches  shall  hereafter  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
for  a  period  of  four  years,  and  such  appointments  shall  not  create  vacancies. 
Appointment  as  chief  of  any  branch  shall  be  made  from  among  officers  commis- 
sioned in  grades  not  below  that  of  colonel,  and  as  assistant  from  among  officers 
of  not  less  than  fifteen  years'  commissioned  service,  who  have  demonstrated  by 
actual  and  extended  service  in  such  branch  or  on  similar  duty  that  they  are 
qualified  for  such  appointment :  Provided,  That  the  chiefs  of  the  several  branches 
shall  make  recommendations  to  the  Secretary  of  War  for  the  appointment  of 
their  assistants :  Provided  further y  That  in  making  the  first  appointment  to  any 
such  office  created  by  this  Act,  the  chief  of  a  branch  may  be  selected  from  among 
ofScers  of  not  less  than  twenty-two  years'  commissioned  service.  Any  oflficer 
who  shall  have  served  four  years  as  chief  of  a  branch,  and  who  may  subsequently 
be  retired,  shall  be  retired  with  the  rank,  pay  and  allowances  authorized  by  law 
for  the  grade  held  by  him  as  such  chief.  In  time  of  peace  no  officer  of  the  line 
shall  be  or  remain  detailed  as  a  member  of  the  General  Staff  Corps  unless  he  has 
served  for  two  of  the  next  preceding  six  years  in  actual  command  of  troops  of 
one  or  more  of  the  combatant  arms ;  and  in  time  of  peace  every  officer  serving  in 
a  grade  below  that  of  brigadier  general  shall  perform  duty  with  troops  of  one 
or  more  of  the  combatant  arms  for  at  least  one  year  in  every  period  of  five  con- 
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secutive  years,  except  that  officers  of  less  than  one  year's  commissioned  service 
in  the  Regular  Army  may  be  detailed  as  students  at  service  schools:  Provided, 
That  an  officer  commissioned  in  a  staff  corps  shall  not  be  or  remain  detailed  as  a 
member  of  the  General  Staff  Corps  unless  he  has  served  for  one  of  the  next  pre- 
ceding five  years  with  troops  of  one  or  more  of  the  combatant  arms.  In  the 
administration  of  this  provision;  all  duty  performed  between  April  6,  1917,  and 
July  1,  1920,  inclusive,  or  as  a  student  at  service  schools,  other  than  those  of  the 
noncombatant  branches,  at  any  time,  shall  be  regarded  as  satisfying  the  require- 
ments of  service  with  combatant  arms.  Existing  laws  in  so  far  as  they  restrict 
the  detail  or  assignment  of  officers  are  hereby  repealed.  The  Secretary  of  War 
shall  annually  report  to  Congress  the  numbers,  grades,  and  assignments  of  the 
officers  and  enlisted  men  of  the  Army,  and  the  number,  kinds,  and  strength  of 
organizations  pertaining  to  each  branch  of  the  service."    [41  Stat.  L.  7.60,] 

For  sec.  4,  here  amended,  see  9  Fed.  Stat.  Ann.   (2d  ed.)   927. 

Sec.  5.  [Sec.  5  of  Act  of  June  3/1916,  amended  —  sees.  5a  and  5b  added.] 

That  section  5  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out 
the  same  and  inserting  the  following  in  lieu  thereof : 

**  Sec.  5.  General  Staff  Corps. —  The  General  Staff  Corps  shall  consist  of  the 
Chief  of  Staff,  the  War  Department  General  Staff  and  the  General  Staff  with 
troops.  The  War  Department  General  Staff  shall  consist  of  the  Chief  of  Staff 
and  four  assistants  to  the  Chief  of  Staff  selected  by  the  President  from  the  gen- 
eral officers  of  the  line,  and  eighty-eight  other  officers  of  grades  not  below  that  of 
captain.  The  General  Staff  with  troops  shall  consist  of  such  number  of  officers 
not  below  the  grade  of  captain  as  may  be  necessary  to  perform  the  General  Staff 
duties  of  the  headquarters  of  territorial  departments,  armies,  army  corps,  divi- 
sions, and  brigades,  and  as  military  attaches  abroad.  In  time  of  peace  the  detail 
of  an  officer  as  a  member  of  the  General  Staff  Corps  shall  be  for  a  period  of  four 
years,  unless  sooner  relieved,  and  such  details  shall  be  limited  to  officers  whose 
names  are  borne  on  the  list  of  General  Staff  Corps  eligibles.  The  initial  eligible 
list  shall  be  prepared  by  a  board  consisting  of  the  general  of  the  army,  the  com- 
mandant of  the  General  Staff  College,  the  commandant  of  the  General  Service 
Schools,  and  two  other  general  officers  of  the  line,  selected  by  the  Secretary  of 
War,  who  are  not  then  members  of  the  General  Staff  Corps.  This  board  shall 
select  and  report  the  names  of  all  officers  of  the  Regular  Army,  National  Guard, 
and  Officers'  Reserve  Corps  of  the  following  classes  who  are  recommended  by 
them  as  qualified  by  education,  military  experience,  and  character  for  General 
Staff  duty ; 

**  (a)  Those  officers  graduated  from  the  Army  Staff  College  or  the  Army  War 
College  prior  to  July  1,  1917,  who,  upon  graduation,  were  specifically  recom- 
mended for  duty  as  commander  or  chief  of  staff  of  a  division  or  higher  tactical 
unit,  or  for  detail  in  the  General  Staff  Corps ; 

"(b)  Those  officers  who,  since  April  6,  1917,  have  commanded  a  division  or 
higher  tactical  unit,  or  have  demonstrated  by  actual  service  in  the  World  War 
that  they  are  qualified  for  General  Staff  duty. 

*  *  After  the  completion  of  the  initial  General  Staff  Corps  eligible  list,  the  name  of 
no  officer  shall  be  added  thereto  unless  upon  graduation  from  the  General  Staff 
School  he  is  specifically  recommended  as  qualified  for  General  Staff  duty,  and 
hereafter  no  officer  of  the  General  Staff  Corps  except  the  Chief  of  Staff  shall  be 
assigned  as  a  member  of  the  War  Department  General  Staff  unless  he  is  a  grad- 
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Hate  of  the  General  Staflf  College  or  his  name  is  borne  on  the  initial  eligible  list. 
The  Secretary  of  War  shall  publish  annually  the  list  of  officers  eligible  for  Gen- 
eral Staff  duty,  and  such  eligibility  shall  be  noted  in  the  annual  Army  Register. 
If  at  any  time  the  number  of  officers  available  and  eligible  for  detail  to  the  Gen- 
eral Staff  is  not  sufficient  to  fill  all  vacancies  therein,  majors  or  captains  may  be 
detailed  as  acting  General  Staff  Officers  under  such  regulations  as  the  President 
may  prescribe :  Provided,  That  in  order  to  insure  intelligent  cooperation  between 
the  Greneral  Staff  and  the  several  noncombatant  branches  officers  of  such  branches 
may  be  detailed  as  additional  members  of  the  General  Staff  Corps  under  such 
special  regulations  as  to  eligibility  and  redetail  as  may  be  prescribed  by  the 
President ;  but  not  more  than  two  officers  from  each  such  branch  shall  be  detailed 
as  members  of  the  War  Department  (Jeneral  Staff. 

"  The  duties  of  the  War  Department  General  Staff  shall  be  to  prepare  plans  for 
national  defense  and  the  use  of  the  military  forces  for  that  purpose,  both 
separately  and  in  conjunction  with  the  naval  forces,  and  for  the  mobilization  of 
the  manhood  of  the  Nation  and  its  material  resources  in  an  emergency,  to  investi- 
gate and  report  upon  all  questions  affecting  the  efficiency  of  the  Army  of  the 
United  States,  and  its  state  of  preparation  for  military  operations ;  and  to  render 
professional  aid  and  assistance  to  the  Secretary  of  War  and  the  Chief  of  Staff. 

**  All  policies  and  regulations  affecting  the  organization,  distribution  and  train- 
ing of  the  National  Guard  and  the  Organized  Reserves,  and  all  policies  and  regu- 
lations affecting  the  appointment,  assignment,  promotion,  and  discharge  of 
reserve  officers,  shall  be  prepared  by  committees  of  appropriate  branches  or 
divisions  of  the  War  Department  General  Staff,  to  which  shall  be  added  an  equal 
number  of  reserve  officers,  including  reserve  officers  who  hold  or  have  held  com- 
missions in  the  National  Guard,  and  whose  names  are  borne  on  lists  of  officers 
suitable  for  such  duty,  submitted  by  the  governors  of  the  several  States  and 
Territories.  For  the  purjioses  specified  herein,  they  shall  be  regarded  as  addi- 
tional members  of  the  General  Staff  while  so  serving :  Provided,  That  prior  to 
January  1,  1921,  National  Guard  officers  who  do  not  hold  reserve  commissions,  if 
recommended  by  the  governors  of  the  several  States  and  Territories,  may  be 
designated -by  the  President  as  members  of  the  committees  herein  provided  for, 
and  while  so  serving  such  officers  shall  receive  the  pay  and  allowances  of  their 
eorresponding  grades  in  the  Regular  Army. 

**  The  duties  of  the  General  Staff  with  troops  shall  be  to  render  professional 
aid  and  assistance  to  the  general  officers  over  them;  to  act  as  their  agents  in 
harmonizing  the  plans,  duties,  and  operations  of  the  various  organizations  and 
services  under  their  jurisdiction,  in  preparing  detailed  instructions  for  the  execu- 
tion of  the  plans  of  the  commanding  generals,  and  in  supervising  the  execution  of 
sueh  instructions. 

* '  The  Chief  of  Staff  shall  preside  over  the  War  Department  General  Staff  and, 
imder  the  direction  of  the  President,  or  of  the  Secretary  of  War  under  the 
direction  of  the  President,  shall  cause  to  be  made,  by  the  War  Department  Gen- 
eral Staff,  the  necessary  plans  for  recruiting,  organizing,  supplying,  equipping, 
mobilizing,  training,  and  demobilizing  the  Army  of  the  United  States  and  for  the 
use  of  the  military  forces  for  national  defense.  He  shall  transmit  to  the  Secretary 
of  War  the  plans  and  recommendations  prepared  for  that  purpose  by  the  War 
Department  General  Staff  and  advise  him  in  regard  thereto ;  upon  the  approval  of 
such  plans  or  recommendations  by  the  Secretary  of  War,  he  shall  act  as  the  agent 
of  the  Secretary  of  War  in  carrying  the  same  into  effect.  Whenever  any  plan  or 
recommendation  involving  legislation  by  Congress  affecting  national  defense  or 
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the  reorganization  of  the  Army  is  presented  by  the  Secretary  of  War  to  Con- 
gress, or  to  one  of  the  committees  of  Congress,  the  same  shaU  be  accompanied, 
when  not  incompatible  with  the  public  interest,  by  a  study  prepared  in  the  appro- 
priate division  of  the  War  Department  General  Staff,  includi  \g  the  comments 
and  recommendations  of  said  division  for  or  against  such  plan,  and  such  perti- 
nent comments  for  or  against  the  plan  as  may  be  made  by  the  Secretary  of  War, 
the  Chief  of  Staff,  or  individual  officers  of  the  division  of  the  War  Department 
General  Staflf  in  which  the  plan  was  prepared. 

'*  Hereafter,  members  of  the  General  Staflf  Corps  shall  be  confined  strictly  to 
the  discharge  of  duties  of  the  general  nature  of  those  specified  for  them  in  this 
section  and  in  the  Act  of  Congress  approved  February  14,  1903,  and  they  shall 
not  be  permitted  to  assume  or  engage  in  work  of  an  administrative  nature  that 
pertains  to  established  bureaus  or  offices  of  the  War  Department,  or  that,  being 
assumed  or  engaged  in  by  members  of  the  General  StaflP  Corps,  would  involve 
impairment  of  the  responsibility  or  initiative  of  such  bureaus  or  offices,  or  would 
cause  injurious  or  unnecessary  duplication  of  or  delay  in  the  work  thereof. 

'*  Sec.  5a.  [Assistant  Secretary  op  War.]  Hereafter,  in  addition  to  such 
other  duties  as  may  be  assigned  him  by  the  Secretary  of  War,  the  Assistant  Sec- 
retary of  War,  under  the  direction  of  the  Secretary  of  War,  shall  be  charged 
with  supervision  of  the  procurement  of  all  military  supplies  and  other  business  of 
the  War  Department  pertaining  thereto  and  the  assurance  of  adequate  provision 
for  the  mobilization  of  materiel  and  industrial  organizations  essential  to  war-time 
needs.  The  Assistant  Secretary  of  War  shall  receive  a  salary  of  $10,000  per 
annum.  There  shall  be  detailed  to  the  oflSce  of  the  Assistant  Secretary  of  War 
from  the  branches  engaged  in  procurement  such  number  of  oflScers  and  civilian 
employees  as  may  be  authorized  by  regulations  approved  by  the  Secretary  of 
War.  The  oflSces  of  Second  Assistant  Secretary  of  War  and  Third  Assistant 
Secretary  of  War  are  hereby  abolished. 

* '  Under  the  direction  of  the  Secretary  of  War  chiefs  of  branches  of  the  Army 
charged  with  the  procurement  of  supplies  for  the  Army  shall  report  direct  to  the 
Assistant  Secretary  of  War  regarding  all  matters  of  procurement.  He  shall  cause 
to  be  manufactured  or  produced  at  the  Government  arsenals  or  Government- 
owned  factories  of  the  United  States  all  such  supplies  or  articles  needed  by  the 
War  Department  as  said  arsenals  or  Govemment^owned  factories  are  capable  of 
manufacturing  or  producing  upon  an  economical  basis.  And  all  appropriations 
for  manufacture  of  materiel  pertaining  to  approved  projects,  which  are  placed 
with  arsenals  of  Government-owned  factories  or  other  ordnance  establishments 
shall  remain  available  for  such  purpose  until  the  close  of  the  next  ensuing  fiscal 
year. 

*  *  Sec.  5b.  The  War  Council. —  The  Secretary  of  War,  the  Assistant  Secretary 
of  War,  the  general  of  the  Army,  and  the  Chief  of  StaflP  shall  constitute  the  War 
Council  of  the  War  Department,  which  council  shall  from  time  to  time  meet  and 
consider  policies  aflfecting  both  the  military  and  munitions  problems  of  the  War 
Department.  Such  questions  shall  be  presented  to  the  Secretary  of  War  in  the 
War  Council,  and  his  decision  with  reference  to  such  questions  of  policy,  after 
consideration  of  the  recommendations  thereon  by  the  several  members  of  the 
W^ar  Council,  shall  constitute  the  policy  of  the  War  Department  with  reference 
thereto.''     [41  Stat  L.  762.] 

For  sec.  5,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  947. 
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Sec.  G.  [Adjutant  General's  Department  —  sec.  6  of  Act  of  June  3,  1916^ 
amended.]  That  section  6  of  said  Act  be,  and  the  same  is  hereby,  amended  by 
striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

**  Sec.  6.  Adjutant  General's  Department. —  The  Adjutant  General's 
Department  shall  consist  of  The  Adjutant  General  with  the  rank  of  major 
general,  one  assistant  with  the  rank  of  brigadier  general,  who  shaU  be  Chief  of 
the  Personnel  Bureau,  and  one  hundred  and  fifteen  officers  in  grades  from 
eolonel  to  captain,  inclusive.  The  Personnel  Bureau  shall  be  charged,  under  such 
r^ulations  as  may  be  prescribed  by  the  Secretary  of  War,  with  the  operating 
functions  of  procurement,  assignment,  promotion,  transfer,  retirement,  and  dis- 
charge of  all  officers  and  enlisted  men  of  the  Army:  Provided,  That  territorial 
commanders  and  the  chiefs  of  the  several  branches  of  the  Army  shall  be  charged 
with  such  of  the  above-described  duties  within  their  respective  jurisdictions  as 
may  be  prescribed  by  the  Secretary  of  War."    [41  Stat.  L.  765.] 

For  sec.  6,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  952. 

Sec.  7.  [Inspector  O^aeral's  Department — sec.  7  of  Act  of  June  3,  1016, 
amended.]  That  section  7  of  said  Act  be,  and  the  same  is  hereby,  amended  by 
striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

"  Sec.  7.  Inspector  General's  Department. —  The  Inspector  Generars 
Department  shall  consist  of  one  Inspector  General  with  the  rank  of  major  general 
and  sixty-one  officers  in  grades  from  colonel  to  captain,  inclusive."  [41  Stat. 
L.  765,] 

For  see.  7,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  966. 

Secv  8.  [Jnd^e  Advocate  General's  Department  —  seo.  8  of  Act  of  June  3» 
I8I69  amended.]  That  section  8  of  said  Act  be,  and  the  same  is  hereby,  amended 
by  striking  out^the  same  and  inserting  the  following  in  lieu  thereof : 

**  Sec.  8.  Judge  Advocate  General's  Department. —  The  Jndge  Advocate 
General 's  Department  shall  consist  of  one  Judge  Advocate  General  with  the  rank 
of  major  general  and  one  hundred  and  fourteen  officers  in  grades  from  colonel  to 
captain,  inclusive :  Provided,  That  immediately  upon  the  passage  of  this  Act  the 
number  of  colonels  of  the  Judge  Advocate  Generars  Department  shall  be 
increased  by  five,  and  the  vacancies  thus  created  shall  be  filled  by  promotion  in 
the  manner  heretofore  provided  by  law."     [41  Stat.  L.  765.] 

For  sec.  8,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  966. 

* 

Sbo.  9.  [Seo.  9  of  Act  of  June  3, 1916,  amended  —  sec.  9a  added.]  That  sec- 
tion 9  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out  the  same 
and  inserting  the  following  in  lieu  thereof : 

**  Sec.  9.  Quartermaster  Corps. —  The  Quartermaster  Corps  shall  consist  of 
one  Quartermaster  General  with  the  rank  of  major  general,  three  assistants  with 
the  rank  of  brigadier  general,  one  thousand  and  fifty  officers  in  grades  from 
eolonel  to  second  lieutenant,  inclusive,  and  twenty  thousand  enlisted  men.  The 
Quartermaster  General,  under  the  authority  of  the  Secretary  of  War,  shall  be 
eharged  with  the  purchase  and  procurement  for  the  Army  of  all  supplies  of  stand- 
ard manufacture  and  of  all  supplies  common  to  two  or  more  branches  but  not 
with  the  purchase  or  the  procurement  of  special  or  technical  articles  to  be  used 
or  isso^  exclusively  by  other  supply  departments ;  with  the  direction  of  all  work 
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pertaining  to  the  construction,  maintenance,  and  repair  of  buildings,  structures, 
and  utilities  other  than  fortifications  connected  with  the*  Army ;  with  the  stor- 
age and  issue  of  supplies;  with  the  operation  of  utilities;  with  the  acquisition 
of  all  real  estate  and  the  issue  of  licenses  in  connection  with  Government  reserva- 
tions; with  the  transportation  of  the  Army  by  land  and  water,  including  the 
transportation  of  troops  and  supplies  by  mechanical  or  animal  means;  with  the 
furnishing  of  means  of  transportation  of  all  classes  and  kinds  required  by  the 
Army ;  and  with  sucli  other  duties  not  otherwise  assigned  by  law  as  the  Secretary 
of  War  may  prescribe:  Provided,  That  special  and  technical  articles  used  or 
issued  exclusively  by  other  branches  of  the  service  may  be  purchased  or  procured 
with  the  approval  of  the  Assistant  Secretary  of  War  by  the  branches  using  or 
issuing  such  articles,  and  the  chief  of  each  branch  may  be  charged  with  the  stor- 
age and  issue  of  property  pertaining  thereto :  Provided  further.  That  utilities 
pertaining  exclusively  to  any  branch  of  the  Army  m^y  be  operated  by  such 
branches. 

**  Sec.  9a.  Finance  Department. —  There  is  hereby  created  a  Finance  Depart- 
ment. The  Finance  Department  shall  consist  of  one  Chief  of  Finance  with  the 
rank  of  brigadier  general,  one  hundred  and  forty-one  officers  in  grades  from 
colonel  to  second  lieutenant,  inclusive,  and  nine  hundred  enlisted  men. 

**  The  Chief  of  Finance,  under  the  authority  of  the  Secretary,  shall  be  charged 
with  the  disbursement  of  all  funds  of  the  War  Department,  including  the  pay 
of  the  Army  and  the  mileage  for  officers  and  the  accounting  therefor ;  and  with 
such  other  fiscal  and  accounting  duties  as  may  be  required  by  law,  or  assigned  to 
him  by  the  Secretary  of  War :  Provided,  That  under  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  War,  officers  of  the  Finance  Department, 
accountable  for  public  moneys,  may  intrust  moneys  to  other  officers  for  the  pur- 
pose of  having  them  make  disbursements  as  their  agents,  and  the  officer  to  Whom 
the  moneys  are  intrusted,  as  well  as  the  officer  who  intrusts  the  moneys  to  him, 
shall  be  held  pecuniarily  responsible  therefor  to  the  United  States."  [41  Stat. 
L.  766.] 

For  sec  9,  here  amended,  see  0  Fed.  Stat.  Ann.  (2d  ed.)  963. 

Sec.  10.  [Medical  Department  —  sec.  10  of  Act  of  Jime  3,  1916,  amended.] 

That  section  10  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out 
the  same  and  inserting  the  following  in  lieu  thereof : 

*  *  Sec.  10.  Medical  Department. —  The  Medical  Department  shall  consist  of 
one  Surgeon  Gkneral  with  the  rank  of  major  general,  two  assistants  with  the 
rank  of  brigadier  general,  the  Medical  Corps,  the  Dental  Corps,  the  Veterinary 
Corps,  the  Medical  Administrative  Corps,  a  number  of  enlisted  men  which  until 
June  30,  1921,  shall  not  exceed  5  per  centum  of  the  authorized  enlisted  strength 
and  thereafter  5  per  centum  of  the  actual  strength,  commissioned  and  enlisted, 
of  the  Begular  Army,  the  Army  Nurse  Corps  as  now  constituted  by  law,  and 
such  contract  surgeons  as  are  now  authorized  by  law.  The  number  of  officers 
of  the  Medical  Corps  shall  be  six  and  one-half  for  every  thousand,  and  of  the 
Medical  Administrative  Corps,  one  for  every  two  thousand,  of  the  total  enlisted 
strength  of  the  Regular  Army,  authorized  from  time  to  time,  and  within  the  peace 
strength  permitted  by  this  Act.  The  number  of  officers  of  the  Dental  Corps  shall 
be  one  for  every  thousand  of  the  total  strength  of  the  Regular  Army,  authorized 
from  time  to  time,  and  within  the  peace  strength  permitted  by  this  Act.  The 
number  of  officers  of  the  Veterinary  Corps  shall  be  175. 
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''  Hereafter  an  officer  of  the  Medical  or  Dental  Corps  shall  be  promoted  to  the 
grade  of  captain  after  three  years'  service,  to  the  grade  of  major  after  twelve 
years'  service,  to  the  grade  of  lieutenant  colonel  after  twenty  years'  service,  and 
lo  the  grade  of  colonel  after  twenty-six  years'  service.  An  officer  of  the  Veter- 
inary Corps  shall  be  promoted  to  the  grade  of  first  lieutenant  after  three  years' 
service,  to  the  grade  of  captain  after  seven  years*  service,  to  the  grade  of  major 
after  fourteen  years'  service,  to  the  grade  of  lieutenant  colonel  after  twenty 
years'  service,  and  to  the  grade  of  colonel  after  twenty-six  years'  service.  An 
officer  of  the  Medical  Administrative  Corps  shall  be  promoted  to  the  grade  of 
first  lieutenant  after  five  years'  service,  and  to  the  grade  of  captain  after  ten 
years'  service.  For  purposes  of  promotion  there  shall  be  credited  to  officers  of 
the  Medical  Department  all  active  commissioned  service  in  the  Regular  Army 
whenever  rendered ;  and  also  all  such  service  rendered  since  April  6,  1917,  in  the 
Army  or  in  the  National  Guard  when  in  active  service  under  a  call  by  the  Presi- 
dent, except  service  under  a  reserve  commission  while  in  attendance  at  a  school 
or  camp  for  the  training  of  candidates  for  commission.  To  officers  of  the  Dental 
Corps  shall  be  credited  their  service  as  contract  dental  surgeons  and  acting  dental 
surgeons,  and  to  officers  of  the  Veterinary  Corps,  their  governmental  veterinary 
service  rendered  prior  to  June  3,  1916.  The  length  of  service  of  any  officer  who 
shall  have  lost  files  by  reason  of  sentence  of  court-martial  or  failure  in  examina- 
tion for  promotion  shall  be  regarded  as  diminished  to  the  equivalent  of  the  service 
of  the  officer  of  his  corps  immediately  preceding  him  in  relative  rank. 

**  Of  the  vacancies  in  the  Medical  Department  existing  on  July  1,  1920,  such 
number  as  the  President  may  direct  shall  be  filled  by  the  appointment  on  that 
date  in  any  grade  authorized  by  this  section,  of  persons  under  the  age  of  fifty- 
eight  years,  other  than  officers  of  the  Regular  Army,  who  served  as  officers  of 
the  Army  at  some  time  between  April  6,  1917,  and  the  date  of  the  passage  of  this 
Act,  the  selection  to  be  made  by  the  board  of  general  officers  provided  for  in 
section  24,  and  subject  to  the  restrictions  as  to  age  therein  prescribed.  Appointees 
in  the  Medical  Administrative  Corps  must  also  have  had  at  least  five  years' 
enlisted  service  in  the  Medical  Department,  and  the  number  appointed  in  the 
grades  of  captain  and  first  lieutenant  under  the  provisions  of  this  paragraph 
shall  not  exceed  one-half  of  the  whole  number  authorized  for  said  corps.  For 
purposes  of  future  promotion,  any  person  so  appointed  in  the  Medical  or  Dental 
Corps  shall  be  considered  as  having  had,  on  the  date  of  appointment,  service 
equal  to  that  of  the  junior  officer  of  his  grade  and  corps  now  in  the  Regular 
Army ;  and  in  the  Veterinary  or  Medical  Administrative  Corps,  sufficient  service 
to  bring  him  to  his  grade  under  the  rules  established  in  this  section. 

"  Hereafter  the  members  of  the  Army  Nurse  Corps  shall  have  relative  rank 
as  follows :  The  superintendent  shall  have  the  relative  rank  of  major ;  the  assist- 
ant siuperintendents,  director  and  assistant  directors,  the  relative  rank  of  captain ; 
chief  nurses,  the  relative  rank  of  first  lieutenant ;  head  nurses  and  nurses,  the 
relative  rank  of  second  lieutenant ;  and  as  regards  medical  and  sanitary  matters 
and  all  other  work  within  the  line  of  their  professional  duties  shall  have  authority 
in  and  about  military  hospitals  next  after  the  officers  of  the  Medical  Department. 
The  Secretary  of  War  shall  make  the  necessary  regulations  prescribing  the  rights 
and  privileges  conferred  by  such  relative  rank."     [41  Stat  L.  766.] 

For  sec.  10,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  972. 


Sec.  11.  [Corps  of  Engineers  —  sec.  11  of  Act  of  June  3,  1916,  amended.] 
That  section  11  of  said  -Act  be.  and  the  samp  is  boreby,  amended  by  striking  out 
the  same  and  inserting  the  following  in  lieu  thereof: 
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'*  Sec.  11.  Corps  of  Engineers. —  The  Corps  of  Engineers  shall  consist  of  one 
Chief  of  Engineers  with  the  rank  of  major  general,  one  assistant  with  the  rank  of 
brigadier  general,  six  hundred  officers  in  grades  from  colonel  to  second  lieutenant, 
inclusive,  and  twelve  thousand  enlisted  men,  such  part  of  whom  as  the  President 
may  direct  being  formed  into  tactical  units  organized  as  he  may  prescribe." 
[41  Stat  L.  768.] 

For  sec.  11,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  990. 

Sec.  12.  [Sec.  12  of  Act  of  June  3,  1916,  amended  —  sec.  12a  added.]    That 

section  12  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out  the 
same,  and  inserting  the  following  in  lieu  thereof : 

'  *  Sec.  12.  Ordnance  Department. —  The  Ordnance  Department  shall  consist 
of  one  Chief  of  Ordnance  with  the  rank  of  major  general,  two  assistants  with  the 
rank  of  brigadier  general,  three  hundred  and  fifty  officers  in  grades  from  colonel 
to  second  lieutenant,  inclusive,  and  four  thousand  five  hundred  enlisted  men. 

'*  Sec.  12a.  Chemical  Warfare  Service. —  There  is  hereby  created  a  Chemical 
Warfare  Service.  The  Chemical  Warfare  Service  shall  consist  of  one  Chief  of 
the  Chemical  Warfare  Service  with  the  rank  of  brigadier  general,  one  hundred 
officers  in  grades  from  colonel  to  second  lieutenant,  inclusive,  and  one  thousand 
two  hundred  enlisted  men.  The  Chief  of  the  Chemical  Warfare  Service  under 
the  authority  of  the  Secretary  of  W^ar  shall  be  charged  with  the  investigation, 
development,  manufacture,  or  procurement  and  supply  to  the  Army  of  all  smoke 
and  incendiary  materials,  all  toxic  gases,  and  all  gas-defense  appliances;  the 
research,  design,  and  experimentation  connected  with  chemical  warfare  and  its 
material ;  and  chemical  projectile  filling  plants  and  proving  grounds ;  the  super- 
vision of  the  training  of  the  Army  in  chemical  warfare,  both  offensive  and 
defensive,  including  the  necessary  schools  of  instruction ;  the  organization,  equip- 
ment, training,  and  operation  of  special  gas  troops,  and  such  other  duties  as  the 
President  may  from  time  to  time  prescribe.*'     [41  Stat.  L,  768,] 

For  sec.  12,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  993. 

Sec.  13.  [Sec.  13  of  Act  of  June  3, 1916,  amended  —  sec.  13a  added.]  That 
section  13  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out  the 
same,  and  inserting  the  following  in  lieu  thereof  : 

'  *  Sec.  13.  Signal  Corps. —  The  Signal  Corps  shall  consist  of  one  Chief  Signal 
Officer  with  the  rank  of  major  general,  three  hundred  officers  in  grades  from 
colonel  to  second  lieutenant,  inclusive,  and  five  thousand  enlisted  men,  such  part 
of  whom  as  the  President  may  direct  being  formed  into  tactical  units  orgs^nized  as 
he  may  prescribe. 

*'  Sec.  13a.  Am  SEK\acE. —  There  is  hereby  created  an  Air  Service.  The  Air 
Service  shall  consist  of  one  Chief  of  the  Air  Service  with  the  rank  of  major  gen- 
eral, one  assistant  with  the  rank  of  brigadier  general,  one  thousand  five  hundred 
and  fourteen  officers  in  grades  from  colonel  to  second  lieutenant,  inclusive,  and 
sixteen  thousand  enlisted  men,  including  not  to  exceed  two  thousand  five  hundred 
flying  cadets,  such  part  of  whom  as  the  President  may  direct  being  formed  into 
tactical  units,  organized  as  he  may  prescribe :  Provided,  That  not  to  exceed  10 
per  centum  of  the  officers  in  each  grade  below  that  of  brigadier  general  who  fail 
to  qualify  as  aircraft  pilots  or  as  observers  within  one  year  after  the  date  of 
detail  or  assignment  shall  bt;  permitted  to  remain  detailed  or  assigned  to  the 
Air  Service.    Flying  units  shall  in  all  cases  be  commanded  by  flying  officers. 
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OfBieers  and  enlisted  men  of  the  Army  shall  receive  an  increase  of  50  per  centnm 
of  their  pay  while  on  duty  requiring  them  to  participate  regularly  and  frequently 
in  aerial  flights ;  and  hereafter  no  person  shall  receive  additional  pay  for  aviation 
duty  except  as  prescribed  in  this  section :  Provided,  That  nothing  in  this  Act 
shall  be  construed  as  amending  existing  provisions  of  law  relating  to  flying 
cadets. ' '    [41  Siai.  L.  768.] 

For  sec.  13,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  998. 

Sec.  14.  [Bureau  of  Insular  Affairs  —  sec.  14  of  Act  of  June  3,  1916, 
amended.]  That  section  14  of  said  Act  be,  and  the  same  is  hereby,  amended  by 
striking  out  the  same,  and  inserting  the  following  in  lieu  thereof: 

•'  Sec.  14.  Bureau  of  Insular  Affairs. —  The  officers  of  the  Bureau  of  Insu- 
lar Affairs  shall  be  one  Chief  of  the  Bureau  with  the  rank  of  brigadier  general, 
and  two  officers  below  the  grade  of  brigadier  general :  Provided,  That  during  the 
tenure  of  office  of  the  present  Chief  of  the  Bureau  of  Insular  Affairs  he  shall 
have  the  rank  of  major  general.*'     [41  Stat.  L,  769.] 

For  sec.  14,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  923. 

Sec.  15.  [OhaplaiBB  —  sec.  16  of  Act  of  June  3,  1916,  amended.]  That  sec- 
tion 15  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out  the  same, 
and  inserting  the  following  in  lieu  thereof : 

'*  Sec.  15.  Chaplains. —  There  shall  be  one  chaplain  for  every  twelve  hundred 
officers  and  enlisted  men  of  the  Regular  Army,  exclusive  of  the  Philippine  Scouts 
and  the  unassigned  recruits,  authorized  from  time  to  time  in  accordance  with  law 
and  within  the  peace  strength  permitted  by  this  Act.  Chaplains  shall  hereafter 
have  rank,  pay,  and  allowances  according  to  length  of  active  commissioned  service 
in  the  Army,  or,  since  April  6, 1917,  in  the  National  Guard  while  in  active  service 
under  a  call  by  the  President,  as  follows :  Less  than  five  years,  first  lieutenant ; 
five  to  fourteen  years,  captain;  fourteen  to  twenty  years,  major;  over  twenty 
years,  lieutenant  colonel.  One  chaplain,  of  rank  not  below  that  of  major  may  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
be  chief  of  chaplains.  He  shall  serve  as  such  for  four  years,  and  shall  have  the 
rank,  pay,  and  allowances  of  colonel  while  so  serving.  His  duties  shall  indude 
investigation  into  the  qualifications  of  candidates  for  appointment  as  chaplain, 
and  general  coordination  and  supervision  of  the  work  of  chaplains.  Of  the 
vacancies  existing  on  July  1, 1920,  such  number  as  the  President  may  direct  shall 
be  filled  by  appointment  on  that  date  of  piersons  under  the  age  of  fifty-eight  years, 
other  than  chaplains  of  the  Regular  Army,  who  served  as  chaplains  in  the  Army 
at  some  time  between  April  6, 1917,  and  the  date  of  the  passage  of  this  Act.  Such 
api)ointments  may  be  made  in  grades  above  the  lowest  under  the  same  restric- 
tions as  to  age  and  rank  as  are  hereinafter  prescribed  for  original  appointments 
in  other  branches  of  the  service,  and  in  accordance  with  the  recommendation  of 
the  board  of  officers  provided  for  in  section  24.  For  purposes  of  future  promo- 
tion, persons  so  appointed  shall  be  considered  as  having  had,  on  the  date  of 
appointment,  sufficient  prior  service  to  bring  them  to  their  respective  grades 
under  the  rules  of  promotion  established  in  this  section.''     [41  Stat,  L.  769.] 

For  aee.  16,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   1011. 

Sec.  16.  [Veterinarians  —  sec.  16  of  Act  of  June  3,  1916,  repealed.]  That 
said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out  section  16. 
[41  Stat.  L.  769.] 

For  see.  16,  here  repealed,  see  9  F«d.  Stat.  Ann.  (2d  ed.)  931. 
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Seo.  17".  [Infantry  —  tank  units  —  sec.  17  of  Act  of  June  3, 1916,  amended.] 

That  section  17  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out 
the  same  and  inserting  the  following  in  lieu  thereof : 

' '  Seo.  17.  Infantry. —  The  Infantry  shall  consist  of  one  Chief  of  Infantry 
with  the  rank  of  major  general ;  four  thousand  two  hundred  officers  in  grades 
from  colonel  to  second  lieutenant,  inclusive,  and  one  hundred  and  ten  thousand 
enlisted  men,  organized  into  such  Infantry  units  as  the  President  may  direct. 
Hereafter  all  tank  units  shall  form  a  part  of  the  Infantry.'*    [41  Stai.  L.  769, \ 

For  sec.  17,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  939. 

Seo.  18.  [Cavalry  —  sec.  18  of  Act  of  June  3,  1916,  amended.]  That  sec- 
tion 18  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out  the  same 
and  inserting  the  following  in  lieu  thereof : 

' '  Sec.  18.  Cavalry. —  The  Cavalry  shall  consist  of  one  Chief  of  Cavalry  with 
the  rank  of  major  general,  nine  hundred  and  fifty  officers  in  grades  from  colonel 
to  second  lieutenant,  inclusive,  and  twenty  thousand  enlisted  men,  organized 
into  Cavalry  units  as  the  President  may  direct.*'     [41  Stat.  L.  770,] 

For  seo.  18,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  929. 

Sec  19..  [Field  Artillery  —  sec.  19  of  Act  of  June  3,  1916,  amended.]  That 
section  19  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out  the 
same  and  inserting  the  following  in  lieu  thereof : 

' '  Sec.  19.  Field  Arttllery. —  The  Field  Artillery  shall  consist  of  one  Chief 
of  Field  Artillery  with  the  rank  of  major  general,  one  thousand  nine  hundred 
officers  in  grades  from  colonel  to  second  lieutenant,  inclusive,  and  thirty-seven 
^housand  enlisted  men,  organized  into  Field  Artillery  units  as  the  President 
may  dire.ct."     [41  Stat.  L.  770.] 

Far  sec  19,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  edU  936. 

Seo.  20.  [Coast  Artillery  Corps  —  sec.  20  of  Act  of  June  3, 1916,  amended.] 

That  section  20  of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out 
the  same  and  inserting  the  following  in  lieu  thereof: 

*  *  Sec.  20.  Coast  ARTHJiERY  Corps. —  The  Coast  Artillery  Corps  shall  consist 
of  one  Chief  of  Coast  Artillery  with  the  rank  of  major  general,  one  thousand 
two  hundred  officers  in  grades  from  colonel  to  second  lieutenant,  inclusive,  the 
warrant  officers  of  the  Army  Mine  Planter  Service  as  now  authorized  by  law, 
and  thirty  thousand  enlisted  men,  organized  into  such  Coast  Artillery  units  as 
the  President  may  direct."    [41  Stat.  L.  770.] 

For  sec.  20,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  934. 

Seo.  21.  [Porto  Rico  Regiment  of  Infantry  —  sec.  21  of  Act  of  June  3, 
1916,  amended.]  That  section  21  of  said  Act  be,  and  the  same  is  hereby,  amended 
by  striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

' '  Sec  21.  Porto  Rico  Regiment  of  Infantry.-^  The  Porto  Rico  Regiment 
of  Infantry  and  the  officers  and  enlisted  men  of  such  regiment  shall  become  a 
part  of  the  Infantry  branch  herein  provided  for,  and  its  officers  shall,  on  July  1, 
1920,  be  recommissioned  in  the  Infantry  with  their  present  grades  and  dates  of 
rank,  unless  promoted  on  that  date  in  accordance  with  the  provisions  of  sec- 
tion 24  hereof."     [41  Stat.  L.  770.] 

For  sec.  21,  here  amended,  see  9  Fed.  Stat.  Ann.   (2d  ed.)   945. 
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Ssa  22.  [Philippine  Scouts  —  sec.  22a  added  to  Act  of  June  3, 1916.]  That 
said  Act  be,  and  the  same  is  hereby,  amended  by  adding  after  section  22  a  new 
section,  to  be  nmnbered  22a,  and  to  read  as  follows : 

'*  Sec.  22a.  Phhjppine  Scouts. —  The  President  is  authorized  to  form  the 
Philippine  Scouts  into  such  branches  and  tactical  units  as  he  may  deem  expedi- 
ent, within  the  limit  of  strength  prescribed  by  law,  organized  similarly  to  those 
of  the  Begular  Army,  the  ofScers  to  be  detailed  from  those  authorized  in  sec- 
tion 4  hereof.  On  Jidy  1,  1920,  all  oflScers  of  the  Philippine  Scouts  on  the 
active  list,  who  are  citizens  of  the  United  States  and  are  found  qualified  under 
sach  reg^ations  as  the  President  may  prescribe,  shall  be  recommissioned  in 
some  one  of  the  branches  provided  for  by  this  Act,  and  those  not  so  recommis- 
sioned shall  continue  to  serve  under  their  commissions  as  ofScers  of  the  Philip- 
pine Scouts.  No  further  appointments  shall  be  made  as  oflScers  of  Philippine 
Scouts  except  of  citizens  of  the  Philippine  Islands,  who  may  be  appointed  in 
the  grade  of  second  lieutenant,  under  such  regulations  as  the  President  may 
prescribe.  Officers  commissioned  in  the  Philippine  Scouts  shall  be  subject  to 
promotion,  classification,  and  elimination,  as  hereinafter  prescribed  for  officers 
of  the  Regular  Army.  Those  now  on  the  retired  list  shall  hereafter  receive  the 
«me  pay  as  a  retired  second  lieutenant  of  equal  service.  Officers  of  the  Philippine 
Scouts  shall  hereafter  be  retired  under  the  same  conditions,  and  those  hereafter 
placed  on  the  retired  list  shall  receive  the  same  retired  pay,  as  other  officers 
of  like  grades  and  length  of  service,  and  shall  be  equally  eligible  for  advance- 
ment on  account  of  active  duty  performed  since  retirement.  Nothing  in  this 
Act  shall  be  construed  to  alter  in  any  respect  the  present  status  of  enlisted  men 
of  the  Philippine  Scouts."    [41  Stat  L.  770.] 

Sbo.  23.  [Provisional  appointments  —  sec.  23  of  Act  of  June  3,  1916» 
amended.]  That  section  23  of  said  Act  be,  and  the  same  is  hereby,  amended  by 
striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

"  Sec.  23.  Provisional  appointments. —  All  laws  providing  that  certain 
appointments  of  officers  shall  be  provisional  for  a  period  of  time  are  hereby 
repealed.*'     [41  Stat  L,  771.] 

Wor  see.  23,  here  amended,  see  0  Fed.  Stat.  Ann.  (2d  ed.)   1062. 

Sec.  24.  [Sec.  24  of  Act  of  June  3, 1916,  amended  —  sees.  24a,  24b,  24c,  24d, 
24e  added.]  That  section  24  of  said  Act  be,  and  the  same  is  hereby,  amended  by 
striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

"  Sec.  24.  Pilling  op  vacancies. —  Not  less  than  one-half  of  the  total  num- 
ber of  vacancies  caused  by  this  Act,  exclusive  of  those  in  the  Medical  Depart- 
ment and  among  chaplains,  shall  be  filled  by  the  appointment,  to  date  from 
July  1,  1920,  and  subject  to  such  examination  as  the  President  may  prescribe, 
of  persons  other  than  officers  of  the  Regular  Army  who  served  as  officers  of  the 
United  States  Army  at  any  time  between  April  6,  1917,  and  the  date  of  the  pas- 
sage of  this  Act.  A  suitable  number  of  such  officers  shall  be  appointed  in  each 
of  the  grades  below  that  of  brigadier  general,  according  to  their  qualifications 
for  such  grade  as  may  be  determined  by  the  board  of  general  officers  provided 
for  in  this  section.  No  such  person  above  the  age  of  fifty  years  shall  be 
appointed  in  a  combatant  branch,  or  above  the  age  of  fifty-eight  in  a  noncom- 
batant  branch.  No  such  person  below  the  age  of  forty-eight  years  shall  be 
appointed  in  the  grade  of  colonel,  or  below  the  age  of  forty-five  years  in  the 
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^rade  of  lieutenant  colonel,  or  below  the  age  of  thirty-six  years  in  the  grade  of 
major.  Not  less  than  three  such  persons  shall  be  appointed  to  the  grade  of 
colonel  in  the  Judge  Advocate  General's  Department,  and  not  less  than  eight 
to  the  grade  of  lieutenant  colonel  in  the  Judge  Advocate  General's  Depart- 
ment, provided  a  sufficient  number  of  applicants  for  such  appointments  are 
legally  eligible  and  are  found  by  the  board  provided  for  in  this  section  to  be 
properly  qualified.  Any  person  originally  appointed  under  the  provisions  of 
this  Act  at  an  age  greater  than  forty-five  years  shall,  when  retired,  receive 
retired  pay  at  the  rate  of  4  per  centum  of  active  pay  for  each  complete  year 
of  commissioned  service  in  the  United  States  Army,  the  total  to  be  not  more 
than  75  per  centum.  Vacancies  remaining  in  grades  above  the  lowest  which 
are  not  filled  by  such  appointments  shall  be  filled  by  promotion  to  date  from 
July  1,  1920,  in  accordance  with  the  provisions  of  section  24c  hereof.  The  selec- 
tion of  ofiicers  to  be  appointed  under  the  provisions  of  this  section,  under  such 
rules  and  regulations  as  may  be  approved  by  the  Secretary  of  War,  shall  be 
made  by  a  board  consisting  of  the  General  of  the  Army,  three  bureau  chiefs 
and  three  general  officers  of  the  line,  to  be  appointed  by  the  Secretary  of  War : 
Provided,  That  no  officer  shall  be  appointed  in  any  branch  of  the  service  under 
the  provisions  of  this  section  except  with  the  approval  of  the  chief  of  such  branch 
or  officer  acting  as  such. 

'*  Sec.  24a.  Promotion  list. —  For  the  purpose  of  establishing  a  more  uni- 
form system  for  the  promotion  of  officers,  based  on  equity,  merit,  and  the 
interests  of  the  Army  as  a  whole,  the  Secretary  of  War  shall  cause  to  be  pre- 
pared a  promotion  list,  on  which  shall  be  carried  the  names  of  all  officers  of  the 
Regular  Army  and  Philippine  Scouts  below  the  grade  of  colonel,  except  officers 
of  the  Medical  Department,  chaplains,  professors,  the  military  storekeeper  and 
certain  second  lieutenants  of  the  Quartermaster  Corps  hereinafter  specified. 
The  names  on  the  list  shall  be  arranged,  in  general,  so  that  the  first  name  on  the 
list  shall  be  that  of  the  officer  having  the  longest  commissioned  service;  the 
second  name  that  of  the  officer  having  the  next  longest  commissioned  service, 
and  so  on.  In  computations  for  the  purpose  of  determining  the  position  of 
officers  on  the  promotion  list  there  shall  be  credited  all  active  commissioned 
service  in  the  Army  performed  while  under  appointment  from  the  United 
States  Government,  whether  in  the  Regular,  provisional,  or  temporary  forces, 
except  service  under  a  reserve  commission  while  in  attendance  at  a  school  or 
camp  for  the  training  of  candidates  for  commission;  also  commissioned  service 
in  the  National  Guard  while  in  active  service  since  April  6,  1917,  under  a  call 
by  the  President;  and  also  commissioned  service  in  the  Marine  Corps  when 
detached  for  sei*vice  with  the  Army  by  order  of  the  President.  In  determining 
position  on  the  promotion  list,  and  relative  rank,  commissioned  service  in  the 
Regular  Army  or  the  Philippine  Scouts,  if  continuous  to  the  present  time,  shall 
be  counted  as  having  begun  on  the  date  of  original  commission.  The  original 
promotion  list  shall  be  formed  by  a  board  of  officers  appointed  by  the  Secretary 
of  War,  consisting  of  one  colonel  of  each  of  six  branches  of  the  service  in  which 
officers  are  permanently  commissioned  under  the  terms  of  this  Act,  and  one 
officer  who,  as  a  member  of  the  personnel  branch  of  the  Greneral  Staff,  has  made 
a  special  study  of  merging  the  present  promotion  lists  into  a  single  list.  The 
steps  in  the  formation  of  the  original  promotion  list  shall  be  as  follows: 

' '  First,  officers  below  the  grade  of  colonel  in  the  Corps  of  Engineers,  Signal 
Corps,  Infantry,  Cavalry,  Field  Artillery,  Coast  Artillery  Corps.  Porto  Rico 
Regiment,  and  Philippine  Scouts,  who  were  originally  appointed  in  the  Regular 
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Army  or  Philippine  Scouts  prior  to  April  6,  1917,  shall  be  arranged  without 
changing  the  present  order  of  officers  on  the  lineal  lists  of  their  own  branches, 
but  otherwise  as  nearly  as  practicable  according  to  length  of  commissioned 
service.    The  following  shall  be  omitted : 

**(a)  Officers  who,  as  a  result  of  voluntary  transfer,  occupy  positions  on  the 
lineal  list  other  than  thosie  they  would  have  held  if  their  original  commissions 
had  been  in  their  present  branches ; 

'*(b)  Officers  of  other  branches  appointed  in  the  Field  Artillery  or  the  Coast 
Artillery  Corps  to  fill  vacancies  created  by  the  Act  approved  January  25,  1907 ; 
*'(c)  Officers  appointed  in  the  Regular  Army  since  January  1,  1903,  while 
serving  as  officers  of  the  Porto  Rico  Provisional  Regiment  of  Infantry  or  Philip- 
pine Scouts ; 

"(d)  Former  officers  of  the  Regular  Army  or  Philippine  Scouts  who  have 
been  reappointed  in  these  forces  and  who  are  now  below  normally  placed  officers 
of  less  commissioned  service  than  theirs. 

"  Officers  of  classes  (a),  (b),  and  (c)  shall  be  placed  on  the  list  in  the  positions 
they  would  have  occupied  if  they  had  remained  in  their  original  branches  of  the 
service.  Officers  of  class  (d)  shall  be  placed  on  the  list  in  the  position  that  would 
normally  be  occupied  by  an  officer  of  continuous  service  equal  to  the  total  active 
eommissioned  service  of  such  officers  in  the  Army. 

**  Second,  officers  of  the  Judge  Advocate  Generars  Department,  Quarter- 
master Corps,  and  Ordnance  Department  shall  be  placed  on  the  list  according 
to  length  of  commissioned  service,  except  those  second  lieutenants  of  the  Quar- 
termaster Corps  who  are  found  not  qualified  for  promotion  as  provided  in 
section  24b  hereof. 

"  Third,  captains  and  lieutenants  of  the  Regular  Army  and  Philippine  Scouts, 
originally  appointed  since  April  6,  1917,  shall  be  arranged  among  themselves 
according  to  commisfidoned  service  rendered  prior  to  November  11,  1918,  and 
shall  be  placed  at  the  foot  of  the  list  as  prepared  to  this  point. 

'*  Fourth,  persons  to  be  appointed  as  captains  or  lieutenants  under  the  pro- 
visions of  section  24,  hereof,  shall  be  placed  according  to  commissioned  service 
rendered  prior  to  November  11,  1918,  among  the  officers  referred  to  in  the  next 
preceding  clause;  and  where  such  commissioned  service  is  equal,  officers  now  in 
the  Regular  Army  shall  precede  persons  to  be  appointed  under  the  provisions  of 
this  Act,  and  the  latter  shall  be  arranged  according  to  age. 

'*  Fifth,  x)ersons  appointed  as  lieutenant  colonels  or  majors  under  the  pro- 
visions of  section  24  hereof,  shall  be  placed  immediately  below  all  officers  of  the 
Begolar  Army  who,  on  July  1,  1920,  are  promoted  to  those  grades  respectively 
under  the  provisions  of  section  24  hereof:  Provided,  That  the  board  charged 
with  the  preparation  of  the  promotion  list  may  in  its  discretion,  assign  to  any 
such  officer  a  position  on  the  list  higher  than  that  to  which  he  would  otherwise 
be  entitled,  but  not  such  as  to  place  him  above  any  officer  of  greater  age,  whose 
commissioned  service  commenced  prior  to  April  6,  1917,  and  who  would  precede 
him  on  the  list  under  the  general  provisions  of  this  section. 

"Any  former  officer  of  the  Regular  Army  and  any  retired  officer  who  may 
hereafter  be  appointed  to  the  active  list  in  the  manner  provided  by  law  shall  be 
placed  on  the  promotion  list  in  accordance  with  his  total  active  commissioned 
aerviee;  except  that  former  officers  appointed  to  field  grades  on  July  1,  1920, 
under  the  provisions  of  section  24,  may  be  placed  as  provided  in  the  next  pre- 
ceding paragraph  of  this  section.  A  reserve  judge  advocate  appointed  in  the 
Regular  Army  shall  be  placed  as  provided  in  section  24c 
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*'  Other  officers  on  original  appointment  shall  be  placed  at  the  foot  of  .the  list 
The  place  of  any  officer  on  the  promotion  list  once  established  shall  not  there- 
after be  changed,  except  as  the  result  of  the  sentence  of  a  court-martial. 

'*  Sec.  24b.  Classification  op  officers. —  Immediately  upon  the  passage  of 
this  Act,  and  in  September  of  1921  and  every  year  thereafter,  the  President 
shall  convene  a  board  of  not  less  than  five  general  \)fficers,  who  shall  arrange 
all  officers  in  two  classes,  namely :  Class  A,  consisting  of  officers  who  should  be 
retained  in  the  service,  and  Class  B,  of  officers  who  should  not  be  retained  in  the 
service.  Until  otherwise  finally  classified,  all  officers  shall  be  regarded  as  belonging 
to  Class  A,  and  shall  be  promoted  according  to  the  provisions  of  this  Act  to 
fill  any  vacancies  which  may  occur  prior  to  such  final  classification.  No  officer 
shall  be  finally  classified  in  Class  B  until  he  shall  have  been  given  an  opportu- 
nity to  appear  before  a  court  of  inquiry.  In  such  court  of  inquiry  he  shall  be 
furnished  with  a  full  copy  of  the  official  records  upon  which  the  proposed 
classification  is  based  and  shall  be  given  an  opportunity  to  present  testimony 
in  his  own  behalf.  The  record  of  such  court  of  inquiry  shall  be  forwarded  to 
the  final  classification  board  for  reconsideration  of  the  case,  and  after  such 
consideration  the  finding  of  said  classification  board  shall  be  final  and  not  sub- 
ject to  further  revision  except  upon  the  order  of  the  President.  Whenever  an 
officer  is  placed  in  Class  B,  a  board  of  not  less  than  three  officers  shall  be  con- 
vened to  determine  whether  such  classification  is  due  to  his  neglect,  misconduct 
or  avoidable  habits.  If  the  finding  is  affirmative,  he  shall  be  discharged  from  the 
Army ;  if  negative,  he  shall  be  placed  on  tlie  unlimited  retired  list  with  pay  at 
the  rate  of  2%  per  centum  of  his  active  pay  multiplied  by  the  number  of  com- 
plete years  of  commissioned  service,  or  service  which  under  the  provisions  of 
this  Act  is  counted  as  its  equivalent,  unless  his  total  commissioned  service  or 
equivalent  service  shall  be  less  than  ten  years,  in  which  case  he  shall  be  honor- 
ably discharged  with  one  year's  pay.  The  maximum  retired  pay  of  an  officer 
retired  under  the  provisions  of  this  section  prior  to  January  1,  1924,  shall  be  75 
per  centum  of  active  pay,  and  of  one  retired  on  or  after  that  date,  60  per  centum. 
If  an  officer  is  thus  retired  before  the  completion  of  thirty  years'  commissioned 
service,  he  may  be  employed  on  such  active  duty  as  the  Secretary  of  War  con- 
siders him  capable  of  performing  until  he  has  completed  thirty  years'  commis- 
sioned service.  The  board  convened  upon  the  passage  of  this  Act  shall  also 
report  the  names  of  those  second  lieutenants  of  the  Quartermaster  Corps  who 
were  commissioned  under  the  provisions  of  section  9  of  the  Act  of  June  3,  1916, 
who  are  not  qualified  for  further  promotion.  The  officers  so  reported  shaU 
continue  in  the  grade  of  second  lieutenant  for  the  remainder  of  their  service 
and  the  others  shall  be  placed  upon  the  promotion  list  according  to  their  com- 
missioned service,  as  hereinbefore  provided. 

**  Sec.  24c.  Promotion  of  officers. —  Up  to  and  including  June  30,  1920, 
except  as  otherwise  provided  herein,  promotions  shall  continue  to  be  made  in 
accordance  with  law  existing  prior  to  the  passage  of  this  Act,  and  on  the  basis 
of  the  number  heretofore  authorized  for  each  grade  and  branch.  On  and  after 
July  1,  1920,  vacancies  in  grades  below  that  of  brigadier  general  shall  be  filled 
by  the  promotion  of  officers  in  the  order  in  which  they  stand  on  the  promotion 
list,  without  regard  to  the  branches  in  which  they  are  commissioned.  Existing 
laws  providing  for  the  examination  of  officers  for  promotion  are  hereby  repealed, 
except  those  relating  to  physical  examination,  which  shall  continue  to  be 
required  for  promotion  to  all  grades  below  that  of  brigadier  general,  and  except 
also  those  governing  the  examination  of  officers  of  the  Medical,  Dental,  and 
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Veterinary  Corps.  Officers  of  said  three  Corps  shall  be  examined  in  accordance 
with  laws  governing  examination  of  officers  of  the  Medical  Corps,  second 
lieutenants  of  the  Veterinary  Corps  being  subject  to  the  same  provisions  as  first 
lieutenants. 

'*  Sec.  24d.  Transfer  op  officers. —  Upon  his  own  application  any  officer  may 
be  transferred  to  another  branch  without  loss  of  rank  or  change  of  place  on  the 
promotion  list. 

"  Sec.  24e.  Appointment  of  oppicers. —  Except  as  otherwise  herein  provided, 
appointments  shall  be  made  in  the  grade  of  second  lieutenant,  first,  from  grad- 
uates of  the  United  States  Military  Academy ;  second,  from  warrant  officers  and 
enlisted  men  of  the  Regular  Army  between  the  ages  of  twenty-one  and  thirty 
years,  who  have  had  at  least  two  years'  service;  and,  third,  from  reserve  officers, 
and  from  officers,  warrant  officers  and  enlisted  men  of  the  National  Guard, 
members  of  the  enlisted  Reserve  Corps  and  graduates  of  technical  institutions 
approved  by  the  Secretary  of  War,  all  between  the  ages  of  twenty-one  and 
thirty  years.  Any  vacancy  in  the  grade  of  captain  in  the  Judge  Advocate  Gen- 
eral's  Department,  not  filled  by  transfer  or  detail  from  another  branch,  may,  in 
the  discretion  of  the  President,  be  filled  by  appointment  from  reserve  judge 
advocates  between  the  ages  of  thirty  and  thirty-six  years,  and  such  appointee 
shall  be  placed  upon  the  promotion  list  immediately  below  the  junior  captain  on 
said  list.  Appointments  in  the  Medical  and  Dental  Corps  shall  be  made  in  the 
grade  of  first  lieutenant  from  reserve  medical  and  dental  officers,  respectively, 
between  the  ages  of  twenty-three  and  thirty-two  years;  in  the  Veterinary  Corps 
in  the  grade  of  second  lieutenant  from  reserve  veterinary  officers  between  the 
a^es  of  twenty-one  and  thirty  years ;  and  in  the  Medical  Administrative  Corps 
in  the  grade  of  second  lieutenant  from  enlisted  men  of  the  Medical  Department 
between  the  ages  of  twenty-one  and  thirty-two  years,  who  have  had  at  least  two 
years'  service.  To  be  eligible  for  appointment  in  the  Dental  Corps,  a  candidate 
must  be  a  graduate  of  a  recognized  dental  college,  and  have  been  engaged  in  the 
practice  of  his  profession  for  at  least  two  years  subsequent  to  graduation. 
Appointments  as  chaplains  shall  be  made  from  among  persons  duly  accredited 
by  some  religious  denomination  or  organization,  and  of  good  standing  therein, 
between  the  ages  of  twenty-three  and  forty-five  years.  Former  officers  of  the 
Regnilai*  Army  and  retired  officers  may  be  reappointed  to  the  active  list,  if  found 
eompetent  for  active  duty,  and  shall  be  commissioned  in  the  grades  determined 
by  the  places  assigned  to  them  on  the  promotion  list  under  the  provisions  of 
section  24a  hereof     [41  Stat,  L.  771,] 

For  sec.  2A,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1060. 

Sec.  25.  [Detached  officers  and  enlisted  men  —  sec.  26  of  Act  of  June  3, 1916, 
amended.]  That  section  25  of  said  Act  be,  and  the  same  is  hereby,  amended 
by  striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

**  Sec.  25.  Detached  officers  and  enlisted  men. —  All  officers  and  enlisted 
men  authorized  by  law  and  not  assigned  to  duty  with  any  branch  or  bureau 
herein  provided  for  shall  be  carried  on  the  Detached  Officers'  List  and  Detached 
Enlisted  Men's  List,  respectively."     [41  Stat.  L,  775.] 

foT  sec.  25,  here  amended,  eee  9  Fed.  Stat.  Aon.  (2d  ed.)   1110. 

Sec.  26.  [Retirement  of  officers  of  Philippine  Scouts  —  sec.  26  of  Act  of 
June  3, 1916,  repealed.]  That  said  Act  be,  and  the  same  is  hereby,  amended  by 
striking  out  section  26.     [41  Stat.  L.  775.] 

Tor  eec.  26,  here  repealed,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   1168. 
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same  grade  and  length  of  active  service,  and  mileage  from  his  home  to  his  first 
station  and  from  his  last  station  to  his  home,  hut  shall  not  be  entitled  to  retire- 
ment or  retired  pay/*    [41  Stat.  L.  775.] 

For  sec.  37,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   1016. 

Sec.  33.  [Sees.  40,  41,  42,  43,  46  and  46  of  Act  of  June  3, 1916,  repealed  — 
sees.  40,  40a,  40b  added.]  That  said  Act  be,  and  the  same  is  hereby,  amended 
by  striking  out  sections  40,  41,  42,  43,  45,  and  46  and  inserting  the  following  in 
lieu  thereof : 

'*  Sec.  40.  Reserve  Officers'  Training  Corps  —  Organization. —  The  Presi- 
dent is  hereby  authorized  to  establish  and  maintain  in  civil  educational  institu- 
tions a  Reserve  Officers'  Training  Corps,  one  or  more  units  in  number,  which 
shall  consist  of  a  senior  division  organized  at  universities  and  colleges  granting 
degrees,  including  State  universities  and  those  State  institutions  that  are 
required  to  provide  instruction  in  military  tactics  under  the  Act  of  Congress  of 
July  2,  1862,  donating  lands  for  the  establishment  of  colleges  where  the  leading 
object  shall  be  practical  instruction  in  agriculture  and  the  mechanic  arts,  includ- 
ing military  tactics,  and  at  those  essentially  military  schools  not  conferring 
academic  degrees,  specially  designated  by  the  Secretary  of  War  as  qualified,  and 
a  junior  division  organized  at  all  other  public  and  private  educational  institu- 
tions, and  each  division  shall  consist  of  units  of  the  several  arms,  corps,  or 
services  in  such  number  and  such  strength  as  the  President  may  prescribe: 
Provided,  That  no  such  unit  shall  be  established  or  maintained  at  any  institution 
until  an  officer  of  the  Regular  Army  shall  have  been  detailed  as  professor  of 
military  science  and  tactics,  nor  until  such  institution  shall  maintain  under 
military  instruction  at  least  one  hundred  physically  fit  male  students,  except 
that  in  the  case  of  units  other  than  infantry,  cavalry  or  artillery,  the  minimuTn 
number  shall  be  fifty:  Provided  further,  That  except  at  State  institutions 
described  in  this  section,  no  unit  shall  be  established  or  maintained  in  an  educa- 
tional institution  until  the  authorities  of  the  same  agree  to  establish  and  main- 
tain a  two  years'  elective  or  compulsory  course  of  military  training  as  a  mini- 
mum for  its  physically  fit  male  students,  which  course,  when  entered  upon  by 
any  student,  shall,  as  regards  such  student,  be  a  prerequisite  for  graduation 
unless  he  is  relieved  of  this  obligation  by  regulations  to  be  prescribed  by  the 
Secretary  of  War. 

*'  Sec.  40a.  Reserve  Officers'  Training  Corps  courses. —  The  Secretary  of 
War  is  hereby  authorized  to  prescribe  standard  courses  of  theoretical  and  practi- 
cal military  training  for  units  of  the  Reserve  Officers'  Training  Corps,  and  no 
unit  of  such  corps  shall  be  organized  or  maintained  at  any  educational  institu- 
tion the  authorities  of  which  fail  or  neglect  to  adopt  into  their  curriculum  the 
prescribed  courses  of  military  training  or  to  devote  at  least  an  average  of  three 
hours  per  week  per  academic  year  to  such  military  training,  except  as  provided 
in  section  47c  of  this  Act. 

"  Sec.  40b.  Personnel  for  duty  with  Reserve  Officers'  Training  Corps. — 
The  President  is  hereby  authorized  to  detail  such  numbers  of  officers,  warrant 
officers,  and  enlisted  men  of  the  Regular  Army,  either  active  or  retired,  as  may 
be  necessary  for  duty  as  professors  of  military  science  and  tactics,  assistant 
professors  of  military  science  and  tactics,  and  military  instructors  at  educational 
institutions  where  one  or  more  units  of  the  Reserve  Officers'  Training  Corps  are 
maintained.    In  time  of  peace  retired  officers,  retired  warrant  officers,  or  retired 
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enlisted  men  shall  not  be  detailc.l  under  the  provisions  of  this  section  without 
their  consent,  and  no  officer  on  the  active  list  shall  be  detailed  for  recruiting 
serriee  or  for  duty  at  a  school  or  college,  not  including  schools  of  the  service, 
where  officers  on  the  retired  list  can  be  secured  who  are  competent  for  such 
duty.  Hereafter  retired  officers  below  the  grade  of  brigadier  general  and  retired 
warrant  officers  and  enlisted  men  shall,  when  on  active  duty,  receive  full  pay 
and  allowances.'*     [41  Stat.  L.  776.] 

For  aecft.  40,  41,  42,  43,  46  and  46,  here  repealed,  see  9  Fed.  Stat.  Ann.   (2d  ed.)    1020, 
1021,  1022. 

Sec.  34.  [Sees.  47,  48,  49,  60,  61,  62,  63,  64  of  Act  of  June  3, 1916,  repealed  — 
sees.  47,  47a,  47b,  47c,  47d  added.]  That  said  Act  be,  and  the  same  is  hereby, 
amended  by  striking  out  sections  47,  48,  49,  50,  51,  52,  53,  and  54  and  inserting 
the  following  in  lieu  thereof : 

'*  Sec.  47.  Supplies  for  Reserve  Officers'  Training  CJorps. —  The  Secretary 
of  War,  under  such  regulations  as  he  may  prescribe,  is  hereby  authorized  to  issue 
to  institutions  at  which  one  or  more  units  of  the  Reserve  Officers'  Training  Corps 
are  maintained  such  public  animals,  transportation,  arms,  ammunition,  supplies, 
tentage,  equipment,  and  uniforms  belonging  to  the  United  States  as  he  may 
deem  necessary,  and  to  forage  at  the  expense  of  the  United  States  public  animals 
so  issued,  to  pay  commutation  in  lieu  of  uniforms  at  a  rate  to  be  fixed  annually 
by  tbe  Secretary  of  War,  and  to  authorize  such  expenditures  from  proper  Army 
appropriations  as  he  may  deem  necessary  for  the  efficient  maintenance  of  the 
Reserve  Officers*  Training  Corps.  He  shall  require  from  each  institution  to 
whieli  property  of  the  United  States  is  issued  a  bond  in  the  value  of  the  property 
issued  for  the  care  and  safe-keeping  thereof,  except  for  uniforms,  expendable 
articles,  and  supplies  expended  in  operation,  maintenance,  and  instruction,  and 
for  its  return  when  required. 

"  Sec.  47a.  Reserve  Officers'  Training  Corps  camps. —  The  Secretary  of 
War  is  hereby  authorized  to  maintain  camps  for  the  further  practical  instruc- 
tion of  the  members  of  the  Reserve  Officers'  Training  Corps,  no  such  camps  to 
be  maintained  for  a  longer  period  than  six  weeks  in  any  one  year,  except  in 
time  of  actual  or  threatened  hostilities;  to  transport  members  of  such  corps  to 
and  from  such  camps  at  the  expense  of  the  United  States  so  far  as  appropria- 
tions will  permit,  to  subsist  them  at  the  expense  of  the  United  States  while 
traveling  to  and  from  such  camps  and  while  remaining  therein  so  far  as  appro- 
priations will  permit,  or  in  lieu  of  transporting  them  to  and  from  such  camps 
and  subsisting  them  while  en  route,  to  pay  them  travel  allowances  at  the  rate 
of  5  cents  per  mile  for  the  distance  by  the  shortest  usually  traveled  route  from 
the  places  from  which  they  are  authorized  to  proceed  to  the  camp  and  for  the 
retnm  travel  thereto,  and  to  make  the  pajonent  of  travel  allowances  for  the 
return  journey  in  advance  of  the  actual  performance  of  the  same,  and  to 
admission  to  military  hospitals  at  such  camps,  and  to  furnish  medical  attendance 
and  supplies;  to  use  the  troops  of  the  Regular  Army,  and  such  Government 
property  as  he  may  deem  necessary,  for  the  military  training  of  the  members  of 
sach  corps  while  in  attendance  at  such  camps ;  and  to  prescribe  regulations  for 
the  govemment  of  such  camps. 

**  Sec.  47b.  Appointment  op  graduates  op  Reserve  Officers'  Training 
Ck>BPS  as  reserve  officers. —  The  President  alone,  under  such  regulations  as 
he  may  prescribe,  is  hereby  authorized  to  appoint  as  a  reserve  oflScer  of  the 
Army  of  the  United  States  any  graduate  of  the  senior  division  of  the  Reserve 
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Officers'  Training  Corps  who  shall  have  satisfactorily  completed  the  further 
training  provided  for  in  section  47a  of  this  Act,  or  any  graduate  of  the  junior 
division  who  shall  have  satisfactorily  completed  the  courses  of  military  train- 
ing prescribed  for  the  senior  division  and  the  further  training  provided  for 
in  section  47a  of  this  Act,  and  shall  have  participated  in  such  practical  instruc- 
tion subsequent  to  graduation  as  the  Secretary  of  War  shall  prescribe,  who 
shall  have  arrived  at  the  age  of  twenty-one  years  and  who  shall  agree,  under 
oath  in  writing,  to  serve  the  United  States  in  the  capacity  of  a  reserve  officer 
of  the  Army  of  the  United  States  during  a  period  of  at  least  five  years  from 
the  date  of  his  appointment  as  such  reserve  officer,  unless  sooner  discharged  by 
proper  authority :  Provided,  That  no  reserve  officer  appointed  pursuant  to  this 
Act  shall  be  entitled  to  retirement,  or  to  retired  pay,  and  shall  be  eligible  for 
pension  only  for  disability  incurred  in  line  of  duty  in  active  service  or  while 
serving  with  the  Army  pursuant  to  provisions  of  this  Act. 

'*  Sec.  47c.  Pay  and  commutation  of  subsistence.  Reserve  Officers'  Train- 
ing Corps. —  When  any  member  of  the  senior  division  of  the  Reserve  Officers* 
Training  Corps  has  completed  two  academic  years  of  service  in  that  division, 
and  has  been  selected  for  advanced  training  by  the  president  of  the  institution 
and  by  the  professor  of  military  science  and  tactics,  and  has  agreed  in  writing 
to  continue  in  the  Reserve  Officers'  Training  Corps  for  the  remainder  of  his 
course  at  the  institution,  devoting  five  hours  per  week  to  the  military  training 
prescribed  by  the  Secretary  of  War  and  has  agreed  in  writing  to  pursue  the 
course  in  camp  training  prescribed  by  the  Secretary  of  War,  he  may  be  fur- 
nished at  the  expense  of  the  United  States  commutation  of  subsistence  at  such 
rate,  not  exceeding  the  cost  of  the  garrison  ration  prescribed  for  the  Army,  as 
may  be  fixed  by  the  Secretary  of  War,  during  the  remainder  of  his  service  in 
the  Reserve  Officers*  Training  Corps,  not  exceeding  two  years:  Provided,  That 
any  medical,  dental,  or  veterinary  student  may  be  admitted  to  a  Medical,  Dental, 
or  Veterinary  Corps  unit  of  the  Reserve  Officers'  Training  Corps  for  a  course 
of  training  at  the  rate  of  ninety  hours  of  instruction  per  annum  for  the  four 
collegiate  years,  and  if  at  the  end  of  two  years  of  such  training  he  has  been 
selected  by  the  professor  of  military  science  and  tactics  and  the  head  of  the 
institution  for  advanced  training,  and  has  agreed  in  writing  to  continue  in 
the  Reserve  Officers'  Training  Corps  for  the  remainder  of  his  course  at  the  insti- 
tution, and  has  agreed  in  writing  to  pursue  the  course  in  camp  training  pre- 
scribed by  the  Secretary  of  War,  he  may  be  furnished,  at  the  expense  of  the 
United  States,  with  commutation  of  subsistence  at  such  rate  not  exceeding  the 
cost  of  the  garrison  ration  prescribed  for  the  Army,  as  may  be  fixed  by  the  Secre- 
tary of  War,  during  the  remainder  of  his  service  in  the  Reserve  Officers'  Train- 
ing Corps,  not  exceeding  two  years :  Provided  further,  That  any  reserve  officer 
who  is  also  a  medical,  dental,  or  veterinary  student  may  be  admitted  to  such 
Medical,  Dental,  or  Veterinary  Corps  unit  for  such  training,  under  such  rules 
and  regulations  as  the  Secretary  of  War  may  prescribe:  Provided  further. 
That  members  of  the  Reserve  Officers'  Training  Corps,  or  other  persons  author- 
ized by  the  Secretary  of  War  to  attend  advanced  course  camps,  shall  be  paid  for 
attendance  at  such  camps  at  the  rate  prescribed  for  soldiers  of  the  seventh  grade 
of  the  Regular  Army. 

*'  Sec.  47d.  Training  camps. —  The  Secretary  of  War  is  hereby  authorized 
to  maintain,  upon  military  reservations  or  elsewhere,  schools  or  camps  for  the 
military  instruction  and  training,  with  a  view  to  their  appointment  as  reserve 
officers  or  noncommissioned  officers,  of  such  warrant  officers,  enlisted  men«  and 
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civilians  as  may  be  selected  upon  their  own  application ;  to  use  for  the  purpose 
of  maintaining  said  camps  and  imparting  military  instruction  and  training 
thereat,    such   arms,    ammunition,    accoutrements,    equipments,    tentage,    field 
equipage,  and  transportation  belonging  to  the  United  States  as  he  may  deem 
necessary ;  to  furnish  at  the  expense  of  the  United  States  uniforms,  subsistence, 
transportation  by  the  most  usual  and  direct  route  within  such  limits  as  to 
territory  as  the  Secretary  of  War  may  prescribe,  or  in  lieu  of  furnishing  such 
transportation  and  subsistence  to  pay  them  travel  allowances  at  the  rate  of 
5  cents  per  mile  for  the  distance  by  the  shortest  usually  traveled  route  from  the 
places  from  which  they  are  authorized  to  proceed  to  the  camp,  and  for  the  return 
travel  thereto,  and  to  make  the  payment  of  travel  allowances  for  the  return 
joamey  in  advance  of  the  actual  performance  of  the  same,  and  medical  attend- 
ance and  supplies  to  persons  receiving  instruction  at  said  camps  during  the 
period  of  their  attendance  thereat,  to  authorize  such  expenditures,  from  proper 
Army  appropriations,  as  he  may  deem  necessary  for  water,  fuel,  light,  tem- 
porary structures,  not  including  quarters  for  officers  nor  barracks  for  men, 
screening,  and  damages  resulting  from  field  exercises,  and  other  expenses  inci- 
dental to  the  maintenance  of  said  camps,  and  the  theoretical  winter  instruction 
in  connection  therewith;  and  to  sell  to  persons  receiving  instructions  at  said 
camps,  for  cash  and  at  cost  price,  plus  10  per  centum,  quartermaster  and  ord- 
nance property,  the  amount  of  such  property  sold  to  any  one  person  to  be 
limited  to  that  which  is  required  for  his  proper  equipment.    All  moneys  arising 
from  such  sales  shall  remain  available  throughout  the  fiscal  year  following  that 
in  i«rhich  the  sales  are  made,  for  the  purpose  of  that  appropriation  from  which 
the  property  sold  was  authorized  to  be  supplied  at  the  time  for  the  sale.    The 
Secretary  of  War  is  authorized  further  to  prescribe  the  courses  of  theoretical 
and  practical  instruction  to  be  pursued  by  persons  attending  the  camps  author- 
ized by  this  section ;  to  fix  the  periods  during  which  such  camps  shall  be  main- 
tained; to  prescribe  rules  and  regulations  for  the  government  thereof;  and  to 
employ  thereat  officers,  warrant  officers,  and  enlisted  men  of  the  Regular  Army 
in  snch  numbers  and  upon  such  duties  as  he  may  designate."    [41  Stat,  L.  777] 

For  sec.  47,  here  repealed,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1022. 
For  sees.  48,  49,  50,  see  same  volume,  p.  1024. 
For  sees.  51  and  52,  see  same  volume,  p.  1019. 
For  sec.  63,  see  same  volume,  p.  1062. 
For  sec.  54,  see  vol.  6,  p.  470. 

S£c.  35.  [Sees.  55  and  66  of  Act  of  June  3,  1916,  repealed  —  sees.  55,  55a, 
65b,  66c  added.]  That  said  Act  be,  and  the  same  is  hereby,  amended  by  strik- 
ing out  sections  55  and  56  and  inserting  the  following  in  lieu  thereof : 

'*  Sec.  55.  The  Enlisted  Reserve  Corps. —  The  Enlisted  Reserve  Corps  shall 
consist  of  persons  voluntarily  enlisted  therein.  The  period  of  enlistment  shall 
be  three  years,  except  in  the  case  of  persons  who  sensed  in  the  Army,  Navy, 
or  Marine  Corps  at  some  time  between  April  6,  1917,  and  November  11,  1918, 
who  may  be  enlisted  for  one  year  periods  and  who,  in  time  of  peace,  shall  be 
entitled  to  discharge  within  ninety  days  if  they  make  application  therefor. 
Enlistments  shall  be  limited  to  persons  eligible  for  enlistment  in  the  Regular 
Army  who  have  had  such  military  or  technical  training  as  may  be  prescribed 
by  regulations  of  the  Secretary  of  War.  All  enlistments  in  force  at  the  out- 
break of  war,  or  entered  into  during  its  continuation,  whether  in  the  Regular 
Army  or  the  Enlisted  Reserve  Corps,  shall  continue  in  force  until  six  months 
after  its  termination  unless  sooner  terminated  by  the  President. 

11 
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**  Sfic.  56a.  Organization  op  the  Enlisted  Reserve  Corps. —  The  President 
may  form  any  or  all  members  of  the  Enlisted  Reserve  Corps  into  tactical  organ- 
izations  similar  to  those  of  the  Regular  Army,  similarly  armed,  uniformed,  and 
equipped,  and  composed  so  far  as  practicable  of  men  residing  in  the  same  local- 
ity, may  officer  them  by  the  assignment  of  reserve  officers  or  officers  of  the  Regu- 
lar Army,  active  or  retired,  and  may  detail  such  personnel  of  the  Army  as  may 
be  necessary  for  the  administration  of  such  organizations  and  the  care  of  Gov- 
ernment property  issued  to  them. 

*  *  Sec.  55b.  Reservists  on  active  duty. —  Members  of  the  Enlisted  Reserve 
Corps  may  be  placed  on  active  duty,  as  individuals  or  organizations,  in  the  dis- 
cretion of  the  President,  but  except  in  time  of  a  national  emergency  expressly 
declared  by  Congress  no  reservist  shall  be  ordered  to  active  duty  in  excess  of 
the  number  permissible  under  appropriations  made  for  this  specific  purpose, 
nor  for  a  longer  period  than  fifteen  days  in  any  one  calendar  year  without  his 
own  consent.  While  on  active  duty  they  shall  receive  the  same  pay  and  allow- 
ances as  other  enlisted  men  of  like  grades  and  length  of  service. 

'*  Sec.  55c.  Military  equipment  and  instructors  at  other  schools  and 
colleges. —  The  Secretary  of  War  is  hereby  authorized,  under  such  regulations 
as  he  may  prescribe,  to  issue  such  arms,  tentage,  and  equipment  as  he  shall  deem 
necessary  for  proper  military  training  to  schools  and  colleges,  other  than  those 
provided  for  in  section  40  of  this  Act,  having  a  course  of  military  training  pre- 
scribed by  the  Secretary  of  War  and  having  not  less  than  one  hundred  physically 
fit  male  students  above  the  age  of  fourteen  years;  and  the  Secretary  of  War 
is  hereby  authorized  to  detail  such  available  active  or  retired  officers,  warrant 
officers,  and  enlisted  men  of  the  Regular  Army  as  he  may  deem  necessary  to 
said  schools  and  colleges,  other  than  those  provided  for  in  section  40  of  this 
Act :  Provided,  That  while  so  detailed  they  shall  receive  active  pay  and  allow- 
ances :  Provided  further,  That  in  time  of  peace  retired  officers,  warrant  officers, 
or  enlisted  men  shall  not  be  detailed  under  the  provisions  of  this  section  without 
their  consent."     [41  Stat  L.  780.] 

For  sec.  55,  here  repealed,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1039. 
For  sec.  56,  see  same  volume,  p.  1103. 

Sec.  36.  [Organization  of  National  Ouard  units  —  sec.  60  of  Act  of  June  3, 
1916,  amended.]  That  section  60  of  said  Act  be,  and  the  same  is  hereby, 
amended  by  adding  the  following  at  the  end  thereof:  "  Until  July  1,  1921, 
companies  and  corresponding  nnits  of  the  National  Guard  may  be  recognized 
at  a  minimum  enlisted  strength  of  fifty:  Provided,  That  the  National  Onard 
of  any  State,  Territory,  and  the  District  of  Columbia  may  include  such  detach- 
ments or  parts  of  units  as  may  be  necessary  in  order  to  form  complete  tactical 
units  when  combined  with  troops  of  other  States.*'    [41  Stat.  L.  780,] 

For  sec. '60,  here  amended,  see  6  Fed.  Stat  Ann.  (2d   ed.)  436. 

Sec.  37.  [Enlistments  in  the  National  Ouard  —  sec.  69  of  Act  of  June  S^ 
1916,  amended.]  That  section  69  of  said  Act  be,  and  the  same  is  hereby, 
amended  by  striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

''  Sec.  69.  Original  enlistments  in  the  National  Guard  shall  be  for  a  period 
of  three  years  and  subsequent  enlistments  for  periods  of  one  year  each: 
Provided,  That  persons  who  have  served  in  the  Army  for  not  less  than  six 
months,  and  have  been  honorably  discharged  therefrom,  may,  within  two  years 
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after  the  passage  of  this  Act,  enlist  in  the  National  Guard  for  a  period  of  one 
year  and  reenlist  for  like  periods/'     [41  Stat.  L.  781.] 

For  86C.  60,  here  amended,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  439. 

S£c.  38.  [Federal  enlistment  contract  —  sec.  70  of  Act  of  June  3,  1916, 
amended.]  That  section  70  of  said  Act  be,  and  the  same  is  hereby  amended  by 
striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

'*  Sec.  70.  Men,  enlisting  in  the  National  Guard  of  the  several  States,  Terri- 
tories, and  the  District  of  Columbia,  shall  sign  an  enlistment  contract  and  sub- 
scribe to  the  following  oath  of  enlistment:    '  I  do  hereby  acknowledge  to  have 

voluntarily  enlisted  this day  of ,  19 — ,  as  a  soldier  in  the  National 

Guard  of  the  United  States  and  of  the  State  of ,  for  the  period  of  three 

(or  one)  year  — ,  under  the  conditions  prescribed  by  law,  unless  sooner  dis- 
charged by  proper  authority.    And  I  do  solemnly  swear  that  I  will  bear  true 

faith  and  allegiance  to  the  United  States  of  America  and  to  the  State  of , 

and  that  I  will  serve  them  honestly  and  faithfully  against  all  their  enemies 
whomsoever,  and  that  I  will  obey  the  orders  of  the  President  of  the  United 

States  and  of  the  governor  of  the  State  of ,  and  of  the  officers  appointed 

over  me  according  to  law  and  the  rules  and  Articles  of  War.'  "  [41  Stat. 
L.  781.] 

For  sec.  70,  here  amended,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  439. 

Sec.  39.  [Federal  enlistment  contract  —  oath  —  sec.  71  of  Act  of  Jtuie  3, 
1916,  repealed.]  That  said  Act  be,  and  the  same  is  hereby,  amended  by  striking 
out  section  71.     [41  Stat.  L.  781.] 

For  see.  71»  here  r^ealed,  see  6  Fed.  Stat  Ann.  (2d  ed.)  440. 

Sec.  40.  [Discharge  of  enlisted  men  from  the  National  Ouard  —  sec.  72  of 
Act  of  June  3, 1916,  amended.]  That  section  72  of  said  Act  be,  and  the  same  is 
hereby  amended,  by  striking  out  the  same,  and  inserting  the  following  in  lien 
thereof : 

''  Sec.  72.  Dischabge  ov  enusted  men  from  the  National  Guard. — An 
enlisted  man  discharged  from  service  in  the  National  Guard,  except  when 
drafted  into  the  military  service  of  the  United  States  under  the  provisions  of 
section  111  of  this  Act,  shall  receive  a  discharge  in  writing  in  such  form  and 
with  such  classification  as  is  or  shall  be  prescribed  for  the  Regular  Army,  and 
in  time  of  peace  discharges  may  be  given  prior  to  the  expiration  of  terms  of 
enlistment  under  such  regulations  as  the  President  may  prescribe."  [41  Stat. 
L.  781.] 

For  see.  72,  here  amended^  see  6  Fed.  Stat.  Ann.  (2d  ed.)  440. 

Sec.  41.  [Qaaliflcations  for  National  Ouard  officers  —  sec.  74  of  Act  of 
Jxme  3, 1916,  amended.]  That  section  74  of  said  Act  be,  and  the  same  is  hereby, 
amended  by  striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

"  Sec.  74.  Qualifications  fob  National  Guard  officers. —  Persons  here- 
after commissioned  as  ofiScers  of  the  National  Guard  shall  not  be  recognized  as 
such  under  any  of  the  provisions  of  this  Act  unless  they  shall  have  been  selected 
from  the  following  classes,  and  shall  have  taken  and  subscribed  to  the  oath  of 
oflBee  prescribed  in  the  preceding  section  of  this  Act;  officers  or  enlisted  men 
of  the  National  Guard;  officers,  active  or  retired,  reserve  officers,  and  former 
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oflSicers  of  the  Army,  Navy,  or  Marine  Corps,  enlisted  men  and  former  enlisted 
men  of  the  Army,  Navy,  or  Marine  Corps  who  have  received  an  honorable  dis- 
charge therefrom;  graduates  of  the  United  States  Military  and  Naval  Acad- 
emies; and  graduates  of  schools,  colleges,  universities,  and  officers'  training 
camps,  where  they  have  received  military  instruction  under  the  supervision  of 
an  officer  of  the  Regular  Army  who  certified  their  fitness  for  appointment  as 
commissioned  officers ;  and  for  the  technical  branches  or  Staff  Corps  and  depart- 
ments, such  other  civilians  as  may  be  specially  qualified  for  duty  therein." 
[41  Stat  L.  781,] 

For  sec.  74,  here  amended,  see  6  Fed.  Stat.  Ann.   (2d  ed.)   440. 

Sec.  42.  [The  National  Ouard  Beserve  —  enlistments  —  oath  —  pay  and 
allowances  —  sec.  78  of  Act  of  June  3, 1916,  amended.]  That  section  78  of  said 
Act  be,  and  the  same  is  hereby,  amended  by  striking  out  the  same  and  inserting 
the  following  in  lieu  thereof : 

*'  Sec.  78.  That  hereafter,  men  duly  qualified  under  regulations  prescribed 
by  the  Secretary  of  War  may  enlist  in  the  National  Guard  Reserx^e  for  a  period 
of  one  or  three  years,  under  such  regulations  as  the  Secretary  of  War  shall 
prescribe,  and  on  so  enlisting  they  shall  subscribe  to  the  following  enlistment 
contract  and  take  the  oath  therein  specified :    *  I  do  hereby  acknowledge  to  have 

voluntarily  enlisted  this  day  of  ,  19 — ,  as  a  soldier  in  the 

National  Guard  Reserve  of  the  United  States  and  of  the  State  of ,  for  a 

period  of  one  (or  three)  year — ,  unless  sooner  discharged  by  proper  authority, 
and  I  do  solemnly  swear  that  I  will  bear  true  faith  and  allegiance  to  the  United 

States  of  America  and  to  the  State  of ,  and  that  I  will  serve  them  honestly 

and  faithfully  against  all  their  enemies  whomsoever  and  that  I  will  obey  the 
orders  of  the  President  of  the  United  States  and  the  governor  of  the  State 

of  ,  and  of  the  officers  appointed  over  me  according  to  law  and  the 

rules  and  Articles  of  War  ' :  Provided,  That  members  of  said  reserve,  officers 
and  enlisted  men,  when  engaged  in  field  or  coast  defense  training  with  the 
active  National  Guard,  shall  receive  the  same  Federal  pay  and  allowances  as 
those  occupying  like  grades  on  the  active  list  of  said  guard  when  likewise 
engaged:  Provided  further^  That,  except  as  otherwise  specifically  provided  in 
this  Act,  no  commissioned  or  enlisted  reservist  shall  receive  any  pay  or  allow- 
ances out  of  any  appropriation  made  by  Congress  for  National  Guard  purposes.  ** 
[41  Stat  L.  782.] 

For  sec.  78,  here  amended,  gee  6  Fed.  Stat.  Ann.  (2d  ed.)  441. 

Sec.  43.  [Beserve  battalions  for  recruit  training—  sec.  79  of  Act  of  June  3, 
1916,  repealed.]  That  said  Act  be,  and  the  same  is  hereby,  amended  by  striking 
out  section  79.     [41  Stat.  L.  782.] 

For  sec.  79,  here  repealed,  gee  6  Fed.  Stat.  Ann.  (2d  ed.)  441. 

Sec.  44.  [Militia  Bureau  of  the  War  Department  —  sec.  81  of  Act  of  June  3, 
1916,  amended.]  That  section  81  of  said  Act  be,  and  the  same  is  hereby,  amended 
by  striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

''  Sec.  81.  Mn.iTU  Bureau  op  the  War  Department. —  The  Militia  Divisioii 
of  the  War  Department  shall  hereafter  be  known  as  the  Militia  Bureau  of  the 
War  Department.  After  January  1,  1921,  the  Chief  of  the  Militia  Bureau  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
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by  selection  from  lists  of  present  and  former  National  Guard  officers,  recom- 
mended by  the  Qovemors  of  the  several  States  and  Territories  as  suitable  for 
such  appointment,  who  hold  commissions  in  the  Officers'  Reserve  Corps,  who 
have  had  ten  or  more  years'  commissioned  service  in  the  National  Guard,  at 
least  five  of  which  has  been  in  the  line,  and  who  have  attained  at  least  the  grade 
of  major.  He  shall  hold  office  for  four  years,  unless  sooner  removed  for  cause, 
and  shaU  have  the  rank,  pay  and  allowances  of  a  major  general  of  the  Regular 
Army  during  his  tenure  of  office,  but  shall  not  be  entitled  to  retirement  or 
retired  pay.  While  serving  as  chief,  his  reserve  commission  shall  continue  in 
force,  and  shall  not  be  terminated  except  for  cause  assigned.  Until  the  chief 
is  appointed,  as  provided  in  this  section,  the  President  may  assign  an  officer  of 
the  Regular  Army,  not  below  the  grade  of  colonel,  to  perform  the  duties  of 
chief.  For  duty  in  the  Militia  Bureau  and  for  the  instruction  of  the  National 
Guard  the  President  shall  assign  such  number  of  officers  and  enlisted  men  of  the 
Regular  Army  as  he  may  deem  necessary.  The  President  may  also  assign,  with 
their  consent,  and  within  the  limits  of  the  appropriations  previously  made  for 
this  specific  purpose,  not  exceeding  five  hundred  officers  of  the  National  Guard, 
who  hold  reserve  commissions,  to  duty  with  the  Regular  Army,  in  addition  to 
those  attending  service  schools ;  and  while  so  assigned  they  shall  receive  the  same 
pay  and  allowances  as  Regular  Army  officers  of  like  grades,  to  be  paid  out  of 
the  whole  fund  appropriated  for  the  support  of  the  militia."    [41  Stat.  L.  782.] 

For  sec  81,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  475. 

Sec.  45.  [Animals  for  National  Guard — sec.  89  of  Act  of  June  S,  1916, 
tmended.]  That  section  89  of  said  Act  be,  and  the  same  is  hereby,  amended  by 
striking  out  the  same  and  inserting  the  following  in  lieu  thereof: 

'  *  Sec.  89.  Animals  foe  National  Guard. —  Funds  allotted  by  the  Secretary 
of  War  for  the  support  of  the  National  Guard  shall  be  available  for  the  pur- 
chase, under  such  regulations  as  the  Secretary  of  War  may  prescribe,  of  animals 
conforming  to  the  Regular  Army  standards  for  the  training  of  the  National 
Guard,  said  animals  to  remain  the  property  of  the  United  States  and  to  be  used 
solely  for  military  purposes. 

'*  The  number  of  animals  so  issued  shall  not  exceed  thirty-two  for  each  battery 
of  field  artillery  or  troop  of  cavalry,  and  a  proportionate  number  for  other 
mounted  organizations,  under  such  regulations  as  the  Secretary  of  War  may 
prescribe;  and  the  Secretary  of  War  is  further  authorized  to  issue,  in  lieu  of 
purchase,  for  the  training'  of  such  organizations,  condemned  Army  animals 
which  are  no  longer  fit  for  service,  but  which  may  be  suitable  for  the  purposes 
(if  instruction,  such  animals  to  be  sold  as  now  provided  by  law  when  said  pur- 
poses shall  have  been  served.''    [41  Stat.  L.  783.] 

For  sec.  89,  here  amended,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  460. 

Sec.  46.  [Funds  allotted  for  support  of  National  Ouard  —  availability  for 
purchases  and  help  —  sec.  90  of  Act  of  June  3, 1916,  ammded.]  That  section  90 
of  said  Act  be,  and  the  same  is  hereby,  amended  by  striking  out  the  same  and 
inserting  the  following  in  lieu  thereof : 

**  Sec.  90.  Funds  allotted  by  the  Secretary  of  War  for  the  support  of  the 
National  Guard  shall  be  available  for  the  purchase  and  issue  of  forage,  bedding, 
shoeing,  and  veterinary  services,  and  supplies  for  the  Government  animals 
issued  to  any  organization,  and  for  the  compensation  of  competent  help  for  the 
cire  of  the  material,  animals,  and  equipment  thereof,  under  such  regulations 
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as  the  Secretary  of  War  may  prescribe :  Provided,  That  the  men  to  be  compen- 
sated, not  to  exceed  five  for  each  organization,  shall  be  duly  enlisted  therein  and 
shall  be  detailed  by  the  organization  commander,  under  such  regulations  as  the 
Secretary  of  War  may  prescribe,  and  shall  be  paid  by  the  United  States  dis- 
bursing officer  in  each  State,  Territory,  and  the  District  of  Columbia."  [41 
Stat  L.  783,] 
For  sec.  90,  here  amended,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  461. 

Sec.  47.  [Pay  for  the  National  Guard  officers  —  sec.  109  of  Act  of  June  S, 
1916,  amended.]  That  section  109  of  said  Act  be,  and  the  same  is  hereby, 
amended  by  striking  out  the  same  and  inserting  the  following  in  lieu  thereof : 

''  Sec.  109.  Pay  foe  the  National  Guard  officers. —  Captains  and  lieuten- 
ants belonging  to  organizations  of  the  National  Guard  shall  receive  compensa- 
tion at  the  rate  of  one-thirtieth  of  the  monthly  base  pay  of  their  grades  as 
prescribed  for  the  Regular  Army  for  each  regular  drill  or  other  period  of 
instruction  authorized  by  the  Secretary  of  War,  not  exceeding  five  in  any  one 
calendar  month,  at  which  they  shall  have  been,  officially  present  for  the  entire 
required  period,  and  at  which  at  least  50  per  centum  of  the  commissioned 
strength  and  60  per  centum  of  the  enlisted  strength  attend  and  participate  for 
not  less  than  one  and  one-half  hours.  Captains  commanding  organizations  shall 
receive  $240  a  year  in  addition  to  the  drill  pay  herein  prescribed.  Officers  above 
the  grade  of  captain  shall  receive  not  more  than  $500  a  year,  and  officers  below 
the  grade  of  major,  not  belonging  to  organizations,  shall  receive  not  more  than 
four-thirtieths  of  the  monthly  base  pay  of  their  grades  for  satisfactory  perform- 
ance of  their  appropriate  duties  under  such  regulations  as  the  Secretary  of 
War  may  prescribe.  Pay  under  the  provisions  of  this  section  shall  not  accrue 
to  any  officer  during  a  period  when  he  shall  be  lawfully  entitled  to  the  same 
pay  as  an  officer  of  corresponding  grade  in  the  Regular  Army :  Provided,  That 
section  9  of  an  Act  amending  the  Act  entitled  *  An  Act  to  authorize  the  President 
to  increase  temporarily  the  Military  Establishment  of  the  United  States,' 
approved  May  18,  1917,  approved  August  31,  1918,  shall  also  apply  to  the  pur- 
chase of  uniforms,  accouterments,  and  equipment  for  cash  by  officers  of  the 
National  Guard  and  National  Guard  Reserve,  whether  in  State  or  Federal 
service,  on  proper  identification  and  under  such  rules  and  regulations  as  the 
Secretary  of  War  may  prescribe.''     [41  Stat.  L.  783,] 

For  sec.  109,  here  amended,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  443. 

Sec.  48.  [Pay  for  National  Guard  enlisted  men  —  sec.  110  of  Act  of  June  3, 
1916,  amended.]  That  section  110  of  said  Act  be,  and  the  same  is  hereby, 
amended  by  striking  out  the  first  paragraph  and  inserting  the  following  in  lieu 
thereof : 

*'  Sec.  110.  Pat  for  National  Guard  enlisted  men. —  Bach  enlisted  man 
I  belonging  to  an  organization  of  the  National  Guard  shall  receive  comx)ensation 

j  at  the  rate  of  one-thirtieth  of  the  initial  monthly  pay  of  his  grade  in  the 

!  Regular  Army  for  each  drill  ordered  for  his  organization  where  he  is  officially 

present  and  in  which  he  participates  for  not  less  than  one  and  one-half  hours, 
not  exceeding  eight  in  any  one  calendar  month,  and  not  exceeding  sixty  drills  in 
one  year:  Provided,  That  no  enlisted  man  shall  receive  any  pay  under  the 
provisions  of  this  section  for  any  month  in  which  he  shall  have  attended  less 
than  60  per  centum  of  the  drills  or  other  exercises  prescribed  for  his  organiza- 
tion:   Provided  further,  That  the  proviso  contained  in  section  92  of  this  Act 
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shall  not  operate  to  prevent  the  payment  of  enlisted  men  actually  present  at 
any  duly  ordered  drill  or  other  exercise :  And  provided  further,  That  periods 
of  any  actual  military  duty  equivalent  to  the  drills  herein  presc^ribed  (except 
those  periods  of  service  for  which  members  of  the  National  Guard  may  become 
lawfully  entitled  to  the  same  pay  as  officers  and  enlisted  men  of  the  correspond- 
ing grades  in  the  Regular  Army)  may  be  accepted  as  service  in  lieu  of  such 
drills  when  so  provided  by  the  Secretary  of  War."    [41  Stat.  L.  784.] 

For  sec  110,  hare  amended,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  443. 

Sbc.  49.  [National  Guard  when  drafted  into  Federal  service  —  sec.  Ill  of 
Act  of  June  3,  1916,  amended.]  That  section  111  of  said  Act  be,  and  the  same 
is  hereby,  amended  hj  striking  out  the  same  and  inserting  the  following  in  lieu 
thereof : 

*'  Sec.  111.  National  Guard  when  drafted  into  Federal  service. —  When 
Congress  shall  have  authorized  the  use  of  the  armed  land  forces  of  the  United 
States  for  any  purpose  requiring  the  use  of  troops  in  excess  of  those  of  the  Regu- 
lar Army,  the  President  may,  under  such  regulations,  including  such  physical 
examination,  as  he  may  prescribe,  draft  into  the  military  service  of  the  United 
States,  to  serve  therein  for  the  period  of  the  war  or  emergency,  unless  sooner 
discharged,  any  or  all  members  of  the  National  Guard  and  of  the  National 
Guard  Reserve.  All  persons  so  drafted  shall,  from  the  date  of  their  draft,  stand 
discharged  from  the  militia,  and  shall  be  subject  to  such  laws  and  regulations 
for  the  government  of  the  Army  of  the  United  States  as  may  be  applicable  to 
members  of  the  Army,  whose  permanent  retention  in  the  military  service  is  not 
contemplated  by  law,  and  shaU  be  organized  into  units  corresponding  as  far  as 
practicable  to  those  of  the  Regular  Army  or  shall  be  otherwise  assigned  as  the 
President  may  direct.  The  commissioned  officers  of  said  organizations  shall  be 
appointed  from  among  the  members  thereof;  officers  with  rank  not  above  that 
of  colonel  to  be  appointed  by  the  President  alone,  and  all  other  officers  to  be 
appointed  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate. 
Officers  and  enlisted  men  while  in  the  service  of  the  United  States  under  the 
terms  of  this  section  shall  have  the  same  pay  and  allowances  as  officers  and 
enlisted  men  of  the  Regular  Army  of  the  same  grades  and  the  same  prior  service. 
On  the  termination  of  the  emergency  all  persons  so  drafted  shall  be  discharged 
from  the  Army,  shall  resume  their  membership  in  the  militia,  and,  if  the  State 
so  provide,  shall  continue  to  serve  in  the  National  Guard  until  the  dates  upon 
which  their  enlistments  entered  into  prior  to  their  draft,  would  have  expired  if 
uninterrupted/'     [41  Stat.  L.  784.] 

For  sec.  Ill,  here  amended,  see  6  Fed.  Stat.  Ann.  (2d  ed.)  444. 

Sec.  50.  [Temporary  vacancies  in  Regular  Army  due  to  details  to  the 
National  Guard  —  sec.  114  of  Act  of  June  S,  1916,  repealed.]  That  said  Act 
be,  and  the  same  is  hereby,  amended  by  striking  out  section  114.  [41  Stat. 
L.  785.] 

For  sec.  114,  here  repealed,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   1054. 

Sec.  51.  [Miscellaneous  provisions  —  sec.  127a  added  to  Act  of  June  3, 
1916.]  That  said  Act  be,  and  the  same  is  hereby,  amended  by  inserting  after 
section  127  a  new  section,  to  be  numbered  127a,  and  to  read  as  follows : 

''Sec.  127a.  Miscellaneous  provisions. —  Hereafter  no  detail,  rating,  or 
assignment  of  an  officer  shall  carry  advanced  rank,  except  as  otherwise  specifi- 
cally provided  herein :    Provided,  That  in  lieu  of  the  50  per  centum  increase  of 
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CHAPTER  II. 

[Articles  of  War.] 

[Sec.  1.]  [New  Articles  of  War  enacted  in  place  of  former  Articles.]    The 

articles  induded  in  this  section  shall  be  known  as  the  Articles  of  War  and  shall 
at  all  times  and  in  all  places  govern  the  armies  of  the  United  States.  [41  Stai. 
L.  787,] 

I.  Pbeuminary  Provisions. 

Article  1.  Definitions. —  The  following  words  when  used  in  these  articles 
shall  be  construed  in  the  sense  indicated  in  this  article,  unless  the  context  shows 
that  a  different  sense  is  intended,  namely : 

(a)  The  word  '*  officer  *'  shall  be  construed  to  refer  to  a  commissioned  officer; 

(b)  The  word  **  soldier  "  shall  be  construed  as  including  a  noncommissioned 
officer,  a  private,  or  any  other  enlisted  man ; 

(c)  The  word  '*  company  "  shall  be  understood  as  including  a  troop  or 
battery;  and 

(d)  The  word  '*  battalion  "  shall  be  understood  as  including  a  squadron. 
[41  Stat  L.  787.] 

Art.  2.  Persons  subject  to  military  law. —  The  following  persons  are  sub- 
ject to  these  articles  and  shall  be  understood  as  included  in  the  term  "  any 
person  subject  to  military  law,  * '  or  * '  persons  subject  to  military  law, ' '  whenever 
used  in  these  articles :  Provided,  That  nothing  contained  in  this  Act,  except  as 
specifically  provided  in  Article  2,  subparagraph  (c)*,  shall  be  construed  to  apply 
to  any  person  under  the  United  States  naval  jurisdiction  unless  otherwise 
specifically  provided  by  law. 

(a)  All  officers,  members  of  the  Army  Nurse  Cori)S,  warrant  officers,  Army 
field  clerks,  field  clerks  Quartermaster  Corps,  and  soldiers  belonging  to  the  Regu- 
lar Army  of  the  United  States ;  all  volunteers,  from  the  dates  of  their  muster  or 
acceptance  into  the  military  service  of  the  United  States ;  and  all  other  persons 
lawfully  called,  drafted,  or  ordered  into,  or  to  duty  or  for  training  in,  the  said 
service,  from  the  dates  they  are  required  by  the  terms  of  the  caU,  draft  or  order, 
to  obey  the  same ; 

(b)  Cadets; 

(c)  Officers  and  soldiers  of  the  Marine  Corps  when  detached  for  service  with 
the  armies  of  the  United  States  by  order  of  the  President :  Provided,  That  an 
officer  or  soldier  of  the  Marine  Corps  when  so  detached  may  be  tried  by  military 
court-martial  for  an  offense  committed  against  the  laws  for  the  government  of 
the  naval  service  prior  to  his  detachment,  and  for  an  offense  committed  against 
these  articles  he  may  be  tried  by  a  naval  court-martial  after  such  detachment 
ceases ; 

(d)  All  retainers  to  the  camp  and  all  persons  accompanying  or  serving  with 
the  armies  of  the  United  States  without  the  territorial  jurisdiction  of  the  United 
States,  and  in  time  of  war  all  such  retainers  and  persons  accompanying  or  serv- 
ing with  the  armies  of  the  United  States  in  the  field,  both  within  and  without  the 
territorial  jurisdiction  of  the  United  States,  though  not  otherwise  subject  to 
these  articles; 

(e)  All  persons  under  sentence  adjudged  by  courts-martial; 

(f )  All  persons  admitted  into  the  Regular  Army  Soldiei^'  Home  at  Washing- 
ton, District  of  Columbia.     [41  Stat.  L.  787.] 
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II.  Courts-martial. 

Art.  3.  CousTS-MABTiAii  csiiASSiPiED. —  Courts-martial  shall  be  of  three  kinds, 
namely: 
First,  general  conrts-martial ; 
Second,  special  courts-martial;  and 
Third,  summary  courts-martial.     [41  Stai,  L.  788.] 

A.  COMPOSITION. 

Art.  4.  Who  may  serve  on  courts-martul. — All  officers  in  the  military 
service  of  the  United  States,  and  officers  of  the  Marine  Corps  when  detached  for 
service  with  the  Army  by  order  of  the  President,  shall  be  competent  to  serve  on 
courts-martial  for  the  trial  of  any  persons  who  may  lawfully  be  brought  before 
such  courts  for  trial.  When  appointing  courts-martial  the  appointing  authority 
shall  detail  as  members  thereof  those  officers  of  the  command  who,  in  his  opinion, 
are  best  qualified  for  the  duty  by  reason  of  age,  training,  experience,  and  judi- 
cial temperament;  and  officers  having  less  than  two  years'  service  shall  not,  if 
it  can  be  avoided  without  manifest  injury  to  the  service,  be  appointed  as  mem- 
bers of  courts-martial  in  excess  of  the  minority  membership  thereof.  [41  Stat. 
L.  788.] 

Art.  5.  General  oourts-martial. —  General  courts-martial  may  consist  of  any 
number  of  officers  not  less  than  five.     [41  Stat.  L.  788.] 

Art.  6.  Special  courts-martul. —  Special  courts-martial  may  consist  of  any 
number  of  officers  —  not  less  than  three.     [41  Stat.  L.  788.] 

Art.  7,  Summary  courts-martial. — ^A  summary  court-martial  shall  consist 
of  one  officer.     [41  Stat.  L.  788.] 

B.   BY  WHOM  APPOINTED. 

Art.  8.  General  courts-martial. —  The  President  of  the  United  States,  the 
commanding  officer  of  a  territorial  division  or  department,  the  Superintendent 
of  the  Military  Academy,  the  commanding  officer  of  an  army,  an  army  corps,  a 
division,  or  a  separate  brigade,  and,  when  empowered  by  the  President,  the  com- 
manding officer  of  any  district  or  of  any  force  or  body  of  troops  may  appoint 
general  courts-martial;  but  when  any  such  commander  is  the  accuser  or  the 
prosecutor  of  the  person  or  persons  to  be  tried,  the  court  shall  be  appointed  by 
saperior  competent  authority,  and  no  officer  shall  be  eligible  to  sit  as  a  member 
of  such  court  when  he  is  the  accuser  or  a  witness  for  the  prosecution. 

The  authority  appointing  a  general  court-martial  shall  detail  as  one  of  the 
members  thereof  a  law  member,  who  shall  be  an  officer  of  the  Judge  Advocate 
General's  Department,  except  that  when  an  officer  of  that  department  is  not 
available  for  the  purpose  the  appointing  authority  shall  detail  instead  an  officer 
of  some  other  branch  of  the  service  selected  by  the  appointing  authority  as 
specially  qualified  to  perform  the  duties  of  law  member.  The  law  member, 
ui  addition  to  his  duties  as  a  member,  shall  perform  such  other  duties  as  the 
President  may  by  regulations  prescribe.     [41  Stat.  L.  788.] 
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Art.  9.  Special  courts-mabtial. —  The  commanding  officer  of  a  district, 
garrison,  fort,  camp,  or  other  place  where  troops  are  on  duty,  and  the  command- 
ing officer  of  a  brigade,  regiment,  detached  battalion,  or  other  detached  com- 
mand may  appoint  special  courts-martial;  but  when  any  such  commanding 
officer  is  the  accuser  or  the  prosecutor  of  the  person  or  persons  to  be  tried,  the 
court  shall  be  appointed  by  superior  authority,  and  may  in  any  case  be  appointed 
by  superior  authority  when  by  the  latter  deemed  desirable ;  and  no  officer  shall 
be  eligible  to  sit  as  a  member  of  such  court  when  he  is  the  accuser  or  a  witness 
for  the  prosecution.     [41  Stat.  L.  788.] 

Art.  10.  Summary  courts-martial. — The  commanding  officer  of  a  garrison, 
fort,  camp,  or  other  place  where  troops  are  on  duty,  and  the  commanding  officer 
of  a  regiment,  detached  battalion,  detached  company,  or  other  detachment  may 
appoint  summary  courts-martial ;  but  such  summary  courts-martial  may  in  any 
case  be  appointed  by  superior  authority  when  by  the  latter  deemed  desirable : 
Provided,  That  when  but  one  officer  is  present  with  a  command  he  shall  be  the 
summary  court-martial  of  that  command  and  shall  hear  and  determine  cases 
brought  before  him.     [41  Stat.  L,  789,] 

Art.  11.  Appointment  op  trul  judge  advocates  and  counsel. —  For  each 
general  or  special  court-martial  the  authority  appointing  the  court  shall  appoint 
a  trial  judge  advocate  and  a  defense  counsel  and  for  each  general  court-martial 
one  or  more  assistant  trial  judge  advocates  and  one  or  more  assistant  defense 
counsel  when  necessary :  Provided,  however.  That  no  officer  who  has  acted  as 
member,  trial  judge  advocate,  assistant  trial  judge  advocate,  defense  counsel,  or 
assistant  defense  counsel  in  any  case  shall  subsequently  act  as  staff  judge  advo- 
cate to  the  reviewing  or  confirming  authority  upon  the  same  case.  [41  Stat. 
L.  789.] 

C.  JURISDICTION. 

Art.  12.  General  courts-martial. —  General  courts-martial  shall  have  power 
to  try  any  person  subject  to  military  law  for  any  crime  or  offense  made  punish- 
able by  these  articles,  and  any  other  person  who  by  the  law  of  war  is  subject  to 
trial  by  military  tribunals:  Provided,  That  no  officer  shall  be  brought  to  trial 
before  a  general  court-martial  appointed  by  the  Superintendent  of  the  Military 
Academy:  Provided  further,  That  the  officer  competent  to  appoint  a  generaJ 
court-martial  for  the  trial  of  any  particular  case  may,  when  in  his  judgment  the 
interest  of  the  service  shall  so  require,  cause  any  case  to  be  tried  by  a  special 
court-martial  notwithstanding  the  limitations  upon  the  jurisdiction  of  the  special 
court-martial  as  to  offenses  set  out  in  article  13 ;  but  the  limitations  upon  juris- 
diction as  to  persons  and  upon  punishing  power  set  out  in  said  article  shall  be 
observed.     [41  Stat.  L.  789.] 

Art.  13.  Special  courts-martial. —  Special  courts-martial  shall  have  i)ower 
to  try  any  person  subject  to  military  law  for  any  crime  or  offense  not  capital 
made  punishable  by  these  articles :  Provided,  That  the  President  may,  by  regu- 
lations, except  from  the  jurisdiction  of  special  courts-martial  any  class  or  classes 
of  persons  subject  to  military  law. 

Special  courts-martial  shall  not  have  power  to  adjudge  confinement  in  excess 
of  six  months,  nor  to  adjudge  forfeiture  of  more  than  two-thirds  pay  per  month, 
for  a  period  of  not  exceeding  six  months.     [41  Stat.  L.  789.] 
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Aet.  14.  Summary  courts- martial. —  Summary  courts-martial  shall  have 
power  to  try  any  person  subject  to  military  law,  except  an  officer,  a  member  of 
the  Army  Nurse  Corps,  a  warrant  officer,  an  Army  field  clerk,  a  field  clerk 
Quartermaster  Corps,  a  cadet,  or  a  soldier  holding  the  privileges  of  a  certificate 
of  eligibility  to  promotion,  for  any  crime  or  offense*  not  capital  made  punishable 
by  these  articles:  Provided,  That  noncommissioned  officers  shall  not,  if  they 
object  thereto,  be  brought  to  trial  before  a  summary  court-martial  without  the 
authority  of  the  officer  competent  to  bring  them  to  trial  before  a  general  court- 
martial  :  Provided  further,  That  the  President  may,  by  regulations,  except  from 
the  jurisdiction  of  summary  courts-martial  any  class  or  classes  of  persons  sub- 
ject to  military  law. 

Summary  courts-martial  shall  not  have  power  to  adjudge  confinement  in 
excess  of  one  month,  restriction  to  limits  for  more  than  three  months,  or  forfeit- 
ure or  detention  of  more  than  two-thirds  of  one  month's  pay.    [41  Stat.  L,  789.] 

Art.  15.  Jurisdiction  not  exclusive. — The  provisions  of  these  articles  con- 
ferring jurisdiction  upon  courts-martial  shall  not  be  construed  as  depriving 
military  commissions,  provost  courts,  or  other  military  tribunals  of  concurrent 
jurisdiction  in  respect  of  offenders  or  offenses  that  by  statute  or  by  the  law  of 
war  may  be  triable  by  such  military  commissions,  provost  courts,  or  other  military 
tribunals.     [41  Stat.  L.  790.] 

m 

Art.  16.  Officers,  how  triable. —  Officers  shall  be  triable  only  by  general  and 
special  courts-martial,  and  in  no  case  shall  an  officer,  when  it  can  be  avoided, 
be  tried  by  officers  inferior  to  him  in  rank.     [41  Stat.  L.  790.] 

D.  procedure. 

Art.  17.,  Trial  judge  advocate  to  prosecute  ;  counsel  to  defend. —  The 
trial  judge  advocate  of  a  general  or  special  court-martial  shall  prosecute  in  the 
name  of  the  United  States,  and  shall,  under  the  direction  of  the  court,  prepare 
the  record  of  its  proceedings.  The  accused  shall  have  the  right  to  be  represented 
in  his  defense  before  the  court  by  counsel  of  his  own  selection,  civil  counsel  if  he 
80  provides,  or  military  if  such  counsel  be  reasonably  available,  otherwise  by  the 
defense  counsel  duly  appointed  for  the  court  pursuant  to  article  11.  Should  the 
accused  have  counsel  of  his  own  selection,  the  defense  counsel  and  assistant 
defense  cfounsel,  if  any^  of  the  court,  shall,  if  the  accused  so  desires,  act  as  his 
associate  counsel.     [41  Stat.  L.  790.] 

Art.  18.  Challenoes. —  Members  of  a  general  or  special  court-martial  may 
be  challenged  by  the  accused  or  the  trial  judge  advocate  for  cause  stated  to  the 
court-  The  court  shall  determine  the  relevancy  and  validity  thereof,  and  shall 
not  receive  a  challenge  to  more  than  one  member  at  a  time.  Challenges  by  the 
trial  judge  advocate  shall  ordinarily  be  presented  and  decided  before  those  by 
the  accused  are  offered.  Each  side  shall  be  entitled  to  one  peremptory  challenge ; 
but  the  law  member  of  the  court  shall  not  be  challenged  except  for  cause. 
[41  Stat.  L.  790.] 

Art.  19.  Oaths. —  The  trial  judge  advocate  of  a  general  or  si)ecial  court- 
martial  shall  administer  to  the  members  of  the  court,  before  they  proceed  upon 
any  trial,  the  following  oath  or  affirmation:  **  You,  A.  B.,  do  swear  (or  affirm) 
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that  you  will  well  and  truly  try  and  determine,  according  to  the  evidence,  the 
matter  now  before  you,  between  the  United  States  of  America  and  the  person  to 
be  tried,  and  that  you  will  duly  administer  justice,  without  partiality,  favor,  or 
affection,  according  to  the  provisions  of  the  rules  and  articles  for  the  govern- 
ment of  the  armies  of  the  United  States,  and  if  any  doubt  should  arise,  not 
explained  by  said  articles,  then  according  to  your  conscience,  the  best  of  your 
understanding,  and  the  custom  of  war  in  like  cases ;  and  you  do  further  swear 
(or  affirm)  that  you  will  not  divulge  the  findings  or  sentence  of  the  court  until 
they  shall  be  published  by  the  proper  authority  or  duly  announced  by  the  court, 
except  to  the  trial  judge  advocate  and  assistant  trial  judge  advocate;  neither 
will  you  disclose  or  discover  the  vote  or  opinion  of  any  particular  member  of 
the  court-martial  upon  a  challenge  or  upon  the  findings  or  sentence,  unless 
required  to  give  evidence  thereof  as  a  witness  by  a  court  of  justice  in  due  course 
of  law.    So  help  you  God. ' ' 

When  the  oath  of  affirmation  has  been  administered  to  the  members  of  a  gen- 
eral or  special  court-martial,  the  president  of  the  court  shall  administer  to  the 
trial  judge  advocate  and  to  each  assistant  trial  judge  advocate,  if  any,  an  oath 
or  affirmation  in  the  following  form:  '*  You,  A.  B.,  do  swear  (or  affirm)  that 
you  will  faithfully  and  impartially  perform  the  duties  of  a  trial  judge  advocate, 
and  win  not  divulge  the  findings  or  sentence  of  the  court  to  any  but  the  proper 
authority  until  they  shall  be  duly  disclosed.    So  help  you  God." 

All  persons  who  give  evidence  before  a  court-martial  shall  be  examined  on 
oath  or  affirmation  in  the  following  form:  *'  You  swear  (or  affirm)  that  the 
evidence  you  shall  give  in  the  case  now  in  hearing  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.    So  help  you  God. ' ' 

Every  reporter  of  the  proceedings  of  a  court-martial  shall,  before  entering 
upon  his  duties,  make  oath  or  affirmation  in  the  following  form:  "You  swear 
(or  affirm)  that  you  will  faithfully  perform  the  duties  of  repprter  to  this  court. 
So  help  you  God.*' 

Every  interpreter  in  the  trial  of  any  case  before  a  court-martial  shall,  before 
entering  upon  his  duties,  make  oath  or  affirmation  in  the  following  form:  **  You 
swear  (or  affirm)  that  you  will  truly  interpret  in  the  case  now  in  hearing.  So 
help  you  God.  * ' 

In  case  of  affirmation  the  closing  sentence  of  adjuration  will  be  omitted. 
[41  Stat  L.  790,] 

Art.  20.  Continuances. — A  court-martial  may,  for  reasonable  cause,  grant 
a  continuance  to  either  party  for  such  time  and  as  often  as  may  appear  to  be 
just.     [41  Stat  L.  791.] 

Art.  21.  Rjbpusaij  or  faujure  to  plead. — ^Whcn  an  accused  arraigned  before  a 
court-martial  fails  or  refuses  to  plead,  or  answers  foreign  to  the  purpose,  or  after 
a  plea  of  guilty  makes  a  statement  inconsistent  with  the  plea,  or  when  it  appears 
to  the  court  that  he  entered  a  plea  of  guilty  improvidently  or  through  lack  of 
understanding  of  its  meaning  and  effect,  the  court  shall  proceed  to  trial  and 
judgment  as  if  he  had  pleaded  not  guilty.     [41  Stat,  L,  791.] 

Art.  22.  Process  to  obtain  witnesses. — Every  trial  judge  advocate  of  a  gen- 
eral or  special  court-martial  and  every  summary  court-martial  shall  have  power 
to  issue  the  like  process  to  compel  witnesses  to  appear  and  testify  which  courts  o£ 
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the  United  States,  having  criminal  jurisdiction,  may  lawfully  issue;  but  such 
process  shall  run  to  any  part  of  the  United  States,  its  Territories,  and 
possessions.    [41  Stat.  L.  791.] 

9 

Art.  23.  Refusal  to  appear  or  testify. —  Every  person  not  subject  to  mili- 
tary law  who,  being  duly  subpoenaed  to  appear  as  a  witness  before  any  military 
court,  commission,  court  of  inquiry,  or  board,  or  before  any  officer,  military  or 
civil,  designated  to  take  a  deposition  to  be  read  in  evidence  before  such  court, 
commission,  court  of  inquiry,  or  board,  willfully  neglects  or  refuses  to  appear, 
or  refuses  to  qualify  as  a  witness,  or  to  testify,  or  produce  documentary  evidence 
which  such  person  may  have  been  legally  subpcenaed  to  produce,  shall  be  deemed 
guilty  of  a  misdemeanor,  for  which  such  person  shall  be  punished  on  information 
in  the  district  court  of  the  United  States  or  in  a  court  of  original  criminal  juris- 
diction in  any  of  the  territorial  possessions  of  the  United  States,  jurisdiction 
being  hereby  confeiTcd  upon  such  courts  for  such  purpose ;  and  it  shall  be  the 
duty  of  the  United  States  district  attorney  or  the  officer  prosecuting  for  the 
Government  in  any  such  court  of  original  criminal  jurisdiction,  on  the  certifica- 
tion of  the  facts  to  him  by  the  military  court,  commission,  eourt  of  inquiry,  or 
board,  to  file  an  information  against  and  prosecute  the  person  so  offending,  and 
the  punishment  of  such  person,  on  conviction,  shall  be  a  fine  of  not  more  than 
$500  or  imprisonment  not  to  exceed  six  months,  or  both,  at  the  discretion  of  the 
court:  Provided,  That  the  fees  of  such  witness  and  his  mileage,  at  the  rates 
allowed  to  witnesses  attending  the  courts  of  the  United  States,  shall  be  duly 
paid  or  tendered  said  witness,  such  amounts  to  be  paid  out  of  the  appropriation 
for  the  compensation  of  witnesses :  Provided  further,  That  every  person  not  sub- 
ject to  military  law,  who  before  any  court-martial,  military  tribunal,  or  military 
board,  or  in  connection  with,  or  in  relation  to  any  proceedings  or  investigation 
before  it  or  had  under  any  of  the  provisions  of  this  Act,  is  guilty  of  any  of  the 
acts  made  punishable  as  offenses  against  public  justice  by  any  provision  of  chap- 
ter 6  of  the  Act  of  March  4, 1909,  entitled  '  *  An  Act  to  codify,  revise,  and  amend 
the  penal  laws  of  the  United  States  "  (volume  35,  United  States  Statutes  at 
Large,  page  1088),  or  any  amendment  thereof,  shall  be  punished  as  therein 
provided.     [41  Stat.  L.  791.] 

Art.  24.  Compulsory  self-incrimination  prohibited. —  No  witness  before  a 
military  court,  commission,  court  of  inquiry,  or  board,  or  before  any  ofllcer  con- 
ducting an  investigation,  or  before  any  officer,  military  or  civil,  designated  to 
take  a  deposition  to  be  read  in  evidence  before  a  military  court,  commission, 
court  of  inquiry,  or  board,  or  before  an  officer  conducting  an  investigation, 
shaD  be  compelled  to  incriminate  himself  or  to  answer  any  question  the  answer 
to  which  may  tend  to  incriminate  him,  or  to  answer  any  question  not  material 
to  the  issue  when  such  answer  might  tend  to  degrade  him.     [41  Stat.  L.  792.] 

Art.  25.  Depositions  —  When  admisstole. — A  duly  authenticated  deposition 
taken  upon  reasonable  notice  to  the  opposite  party  may  be  read  in  evidence 
before  any  military  court  or  commission  in  any  case  not  capital,  or  in  any  pro- 
ceeding before  a  court  of  inquiry  or  a  military  board,  if  such  deposition  be  taken 
when  the  witness  resides,  is  found,  or  is  about  to  go  beyond  the  State,  Territory, 
or  District  in  which  the  court,  commission,  or  board  is  ordered  to  sit,  or  beyond 
the  distance'  of  one  hundred  iniles  from  the  place  of  trial  or  hearing,  or  when  it 


336  FED.  STAT.  ANN.—  1920  SUPP. 

appears  to  the  satisfaction  of  the  court,  commission,  board,  or  appointing 
authority  that  the  witness,  by  reason  of  age,  sickness,  bodily  infirmity,  imprison- 
ment, or  other  reasonable  cause,  is  unable  to  appear  and  testify  in  person  at  the 
place  of  trial  or  hearing:  Provided,  That  testimony  by  deposition  may  be 
adduced  for  the  defense  in  capital  cases.     [41  Stat.  L.  792,] 

Art.  26.  Depositions  —  Before  whom  taken. —  Depositions  to  be  read  in 
evidence  before  military  courts,  commissions,  courts  of  inquiry,  or  military 
boards,  or  for  other  use  in  military  administration,  may  be  taken  before  and 
authenticated  by  any  officer,  military  or  civil,  authorized  by  the  laws  of  the 
United  States  or  by  the  laws  of  the  place  where  the  deposition  is  taken  to 
administer  oaths.     [41  Stat,  L,  792,] 

Art.  27.  Courts  of  inquiry  —  Records  of,  when  admisstole  — The  record  of 
the  proceedings  of  a  court  of  inquiry  may,  with  the  consent  of  the  accused,  be 
read  in  evidence  before  any  court-martial  or  military  commission  in  any  case 
not  capital  nor  extending  to  the  dismissal  of  an  officer,  and  may  also  be  read  in 
evidence  in  any  proceeding  before  a  court  of  inquiry  or  a  military  board :  Pro^ 
vided,  That  such  evidence  may  be  adduced  by  the  defense  in  capital  caseb  or 
cases  extending  to  the  dismissal  of  an  officer.     [41  Stat.  L,  792.] 

Art.  28.  Certain  acts  to  constitute  desertion. — ^Any  officer  who,  having 
tendered  his  resignation  and  prior  to  due  notice  of  the  acceptance  of  the  same, 
quits  his  post  or  proper  duties  without  leave  and  with  intent  to  absent  himself 
permanently  therefrom  shall  be  deemed  a  deserter. 

Any  soldier  who,  without  having  first  received  a  regular  discharge,  again 
enlists  in  the  Army,  or  in  the  militia  when  in  the  service  of  the  United  States,  or 
in  the  Navy  or  Marine  Corps  of  the  United  States,  or  in  any  foreign  army,  shall 
be  deemed  to  have  deserted  the  service  of  the  United  States  and,  where  the 
enlistment  is  in  one  of  the  forces  of  the  United  States  mentioned  above,  to  have 
fraudulently  enlisted  therein. 

Any  person  subject  to  military  law  who  quits  his  organization  or  place  of 
duty  with  the  intent  to  avoid  hazardous  duty  or  to  shirk  important  service  shall 
be  deemed  a  deserter.     [41  Stat.  L.  792.] 

Art.  29.  Court  to  announce  action. —  Whenever  the  court  has  acquitted  the 
accused  upon  all  specifications  and  charges,  the  court  shall  at  once  announce 
such  result  in  open  court.    Under  such  regulations  as  the  President  may  pre- 
scribe, the  findings  and  sentence  in  other  cases  may  be  similarly  announced. 
[41  Stat.  L.  792.] 

Art.  30.  Closed  sessions. —  Whenever  a  general  or  special  court-martial  shall 
sit  in  closed  session,  the  trial  judge  advocate  and  the  assistant  trial  judge 
advocate,  if  any,  shall  withdraw ;  and  when  their  assistance  in  referring  to  the 
recorded  evidence  is  required,  it  shall  be  obtained  in  open  court,  and  in  the 
presence  of  the  accused  and  of  his  counsel,  if  there  be  any.     [41  Stat.  L.  793.] 

Art.  31.  Method  of  voting. —  Voting  by  members  of  a  general  or  special 
court  martial  upon  questions  of  challenge,  on  the  findings,  and  on  the  sentence 
shall  be  by  secret  written  ballot.  The  junior  member  of  the  court  shall  in  each 
case  count  the  votes,  which  count  shall  be  cheeked  by  the  president,  who  will 
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forthwith  announce  the  result  of  the  ballot  to  the  members  of  the  court.  The 
law  member  of  the  court,  if  any,  or  if  there  be  no  law  member  of  the  court,  then 
the  president,  may  rule  in  open  court  upon  interlocutory  questions,  other  than 
ehaUenges,  arising  during  the  proceedings:  Provided,  That  unless  such  ruling 
be  made  by  the  law  member  of  the  court  if  any  member  object  thereto  the  court 
shall  be  cleared  and  closed  and  the  question  decided  by  a  majority  vote,  viva 
voce,  beginning  with  the  junior  in  rank :  And  provided  further,  That  if  any  such 
ruling  be  made  by  the  law  member  of  the  court  upon  any  interlocutory  question 
other  than  an  objection  to  the  admissibility  of  evidence  offered  during  the  trial, 
and  any  member  object  to  the  ruling,  the  court  shall  likewise  be  cleared  and 
dosed  and  the  question  decided  by  a  majority  vote,  viva  voce,  beginning  with  the 
junior  in  rank:  Provided  further,  however,  That  the  phrase,  **  objection  to  the 
admissibility  of  evidence  offered  during  the  trial,'*  as  used  in  the  next  preced- 
ing proviso  hereof,  shall  not  be  construed  to  include  questions  as  to  the  order 
of  the  introduction  of  witnesses  or  other  evidence,  nor  of  the  recall  of  witnesses 
for  further  examination,  nor  as  to  whether  expert  witnesses  shall  be  admitted 
or  called  upon  any  question,  nor  as  to  whether  the  court  shall  view  the  premises 
where  an  offense  is  alleged  to  have  been  committed,  nor  as  to  the  competency  of 
witnesses,  as,  for  instance,  of  children,  witnesses  alleged  to  be  mentally  incompe- 
tent, and  the  like,  nor  as  to  the  insanity  of  accused,  or  whether  the  existence  of 
mental  disease  or  mental  derangement  on  the  part  of  the  accused  has  become 
an  issue  in  the  trial,  or  accused  required  to  submit  to  physical  examination,  nor 
whether  any  argument  or  statement  of  counsel  for  the  accused  or  of  the  trial 
judge  advocate  is  improper,  nor  any  ruling  in  a  case  involving  military  strategy 
or  tactics  or  correct  military  action ;  but,  upon  all  these  questions  arising  on  the 
trial,  if  any  member  object  to  any  ruling  of  the  law  member,  the  court  shall  bo 
deared  and  closed  and  the  question  decided  by  majority  vote  of  the  membei*s 
in  the  manner  aforesaid.     [41  Stat,  L,  793.] 

Art.  32.  Contempts. — A  military  tribunal  may  punish  as  for  contempt  any 
person  who  uses  any  menacing  words,  signs,  or  gestures  in  its  presence,  or  who 
disturbs  its  proceedings  by  any  riot  or  disorder:  Provided,  That  such  punish- 
ment shall  in  no  case  exceed  one  month's  confinement,  or  a  fine  of  $100,  or  both. 
[41  Stat.  L.  793.] 

Art.  33.  Records  —  General  courts-martial. —  Each  general  court-martial 
shall  keep  a  separate  record  of  its  proceedings  in  the  trial  of  each  case  brought 
before  it,  and  such  record  shall  be  authenticated  by  the  signature  of  the  presi- 
dent and  the  trial  judge  advocate;  but  in  case  the  record  can  not  be  authenti- 
cated by  the  president  and  trial  judge  advocate,  by  reason  of  the  death,  dis- 
ability, or  absence  of  either  or  both  of  them,  it  shall  be  signed  by  a  member  in 
lieu  of  the  president  and  by  an  assistant  trial  judge  advocate,  if  there  be  one,, 
in  lieu  of  the  trial  judge  advocate ;  otherwise  by  another  member  of  the  court. 
[41  Stat.  L.  793.] 

Art.  34.  Records  —  Specul  and  summary  courts-martial. —  Each  special 
court-martial  and  each  summary  court-martial  shall  keep  a  record  of  its  pro- 
ceedings, separate  for  each  case,  which  record  shall  contain  such  matter  and  be 
authenticated  in  such  manner  as  may  be  required  by  regulations  which  the 
President  may  from  time  to  time  prescribe.    [41  Stat.  L.  794.] 
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Abt.  35.  Disposition  of  records  —  General  courts-martial. —  The  trial 
judge  advocate  of  each  general  court-martial  shall,  with  such  expedition  as  cir- 
cumstances may  permit,  forward  to  the  appointing  authority  or  to  his  successor 
in  command  the  original  record  of  the  proceedings  of  such  court  in  the  trial  of 
each  case.  All  records  of  such  proceedings  shall,  after  having  been  acted  upon, 
be  transmitted  to  the  Judge  Advocate  General  of  the  Army.    [41  Stat  L.  794,] 

Art.  36.  Disposition  of  records  —  Special  and  summary  courts-martial. — 
After  having  been  acted  upon  by  the  officer  appointing  the  court,  or  by  the 
officer  commanding  for  the  time  being,  the  record  of  each  trial  by  special  court- 
martial  and  a  report  of  each  trial  by  summary  court-martial  shall  be  transmit- 
ted to  such  general  headquarters  as  the  President  may  designate  in  regulations, 
there  to  be  filed  in  the  office  of  the  judge  advocate.  When  no  longer  of  use, 
records  of  summary  courts-martial  may  be  destroyed.     [41  Stat.  L.  794.] 

Art.  37. —  Irregularities  —  Effect  of. —  The  proceedings  of  a  court-martial 
shall  not  be  held  invalid,  nor  the  findings  or  sentence  disapproved,  in  any  case 
on  the  ground  of  improper  admission  or  rejection  of  evidence  or  for  any  error 
as  to  any  matter  of  pleading  or  procedure  unless  in  the  opinion  of  the  reviewing 
or  confirming  authority,  after  an  examination  of  the  entire  proceedings,  it  shall 
appear  that  the  error  complained  of  has  injuriously  affected  the  substantial 
rights  of  an  accused :  Provided,  That  the  act  or  omission  upon  which  the  accused 
has  been  tried  constitutes  an  offense  denounced  and  made  punishable  by  one  or 
more  of  these  articles :  Provided  further,  That  the  omission  of  the  words  *  *  hard 
labor  "  in  any  sentence  of  a  court-martial  adjudging  imprisonment  or  confine- 
ment shall  not  be  construed  as  depri^nng  the  authorities  executing  such  sentence 
of  imprisonment  or  confinement  of  the  power  to  require  hard  labor  as  a  part  of 
the  punishment  in  any  case  where  it  is  authorized  by  the  Executive  order  pre- 
scribing maximum  punishments.     [41  Stat.  L.  794.] 

Art.  38.  Prestoent  may  prescribe  rules. —  The  President  may,  by  regula- 
tions, which  he  may  modify  from  time  to  time,  prescribe  the  procedure,  includ- 
ing modes  of  proof,  in  cases  before  courts-martial,  courts  of  inquiry,  military 
commissions,  and  other  military  tribunals,  which  regulations  shall,  in  so  far  as  he 
shall  deem  practicable,  apply  the  rules  of  evidence  generally  recognized  in  the 
trial  of  criminal  cases  in  the  district  courts  of  the  United  States:  Provided, 
That  nothing  contrary  to  or  inconsistent  with  these  articles  shall  be  so  pre- 
scribed :  Provided  further,  That  all  rules  made  in  pursuance  of  this  article  shall 
be  laid  before  the  Congress  annually.     [41  Stat.  L.  794.] 

e.  limitations  upon  prosecutions. 

'  Art.  39.  As  to  time. —  Except  for  desertion  committed  in  time  of  war,  or  for 
mutiny  or  murder,  no  person  subject  to  military  law  shall  be  liable  to  be  tried 
or  punished  by  a  court-martial  for  any  crime  or  offense  committed  more  than  two 
years  before  the  arraignment  of  such  person:  Provided,  That  for  desertion  in 
time  of  peace  or  for  any  crime  or  offense  punishable  under  articles  ninety-three 
and  ninety-four  of  this  code  the  period  of  limitations  upon  trial  and  punish- 
ment by  court-martial  shall  be  three  years:  Provided  further.  That  the  period 
of  any  absence  of  the  accused  from  the  jurisdiction  of  the  United  States,  and  also 
any  period  during  which  by  reason  of  some  manifest  impediment  the  accused 
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shall  not  have  been  amenable  to  military  justice,  shall  bo  excluded  i.\L  computing 
the  af orsaid  periods  of  limitation :  Ar^  provided  further,  That  this  article  shall 
not  have  the  eflfect  to  authorize  the  trial  or  punishment  for  any  crime  or  offense 
barred  by  the  provisions  of  existing  law.     [41  Stat.  L.  794.] 

Art.  40.  As  to  number. —  No  person  shall,  without  his  consent,  be  tried  a  sec- 
ond time  for  the  same  offense ;  but  no  proceeding  in  which  an  accused  has  been 
found  guilty  by  a  court-martial  upon  any  charge  or  specification  shall  be  held  to 
be  a  trial  in  the  sense  of  this  article  until  the  reviewing  and,  if  there  be  one,  the 
confirming  authority  shall  have  taken  final  action  upon  the  case. 

No  authority  shall  return  a  record  of  trial  to  any  court-martial  for  reconsid- 
eration of  — 

(a)  An  acquittal;  or 

(b)  A  finding  of  not  guilty  of  any  specification ;  or 

(c)  A  finding  of  not  guilty  of  any  charge,  unless  the  record  shows  a  finding 
of  guilty  under  a  specification  laid  under  that  charge,  which  sufficiently  alleg&s 
a  violation  of  some  article  of  war ;  or 

(d)  The  sentence  originally  imposed,  with  a  view  to  increasing  its  severity, 
unless  such  sentence  is  less  than  the  mandatory  sentence  fixed  by  law  for  the 
offense  or  offenses  upon  which  a  conviction  has  been  had. 

And  no  court-martial,  in  any  proceedings  on  revision,  shall  reconsider  its  find- 
ing or  sentence  in  any  particular  in  which  a  return  of  the  record  of  trial  for 
such  reconsideration  is  hereinbefore  prohibited.     [41  Stat.  L.  795.] 

F.   PUl<nSHMENTS. 

Art.  41.  Cruel  and  unusual  punishments  prohibited.^ —  Cruel  and  unusual 
punishments  of  every  kind  including  flogging,  branding,  marking,  or  tattooing 
on  the  body,  are  prohibited.     [41  Stat.  L.  795.] 

Art.  42.  Places  op  confinement  —  When  lawful. —  Except  for  desertion 
in  time  of  war ;  repeated  desertion  in  time  of  peace,  and  mutiny,  no  person  shall 
nnder  the  sentence  of  a  court-martial  be  punished  by  confinement  in  a  peniten- 
tiary unless  an  act  or  omission  of  which  he  is  convicted  is  recognized  as  an  offense 
of  a  civil  nature  and  so  punishable  by  penitentiary  confinement  for  more  than 
one  year  by  some  statute  of  the  United  States,  of  general  application  within 
the  continental  United  States,  excepting  section  289,  Penal  Code  of  the  United 
States,  1910,  or  by  the  law  of  the  District  of  Columbia,  or  by  way  of  commuta- 
tion of  a  death  sentence,  and  unless,  also,  the  period  of  confinement  authorized 
and  adjudged  by  such  court-martial  is  more  than  one  year:  Provided,  That 
when  a  sentence  of  confinement  is  adjudged  by  a  court-martial  upon  conviction 
of  two  or  more  acts  or  omissions  any  one  of  which  is  punishable  under  these 
articles  by  confinement  in  a  penitentiary,  the  entire  sentence  of  confinement 
may  be  executed  in  a  penitentiary ;  Provided  further,  That  penitentiary  con- 
finement hereby  authorized  may  be  served  in  any  penitentiary  directly  or 
indirectly  under  the  jurisdiction  of  the  United  States :  Provided  further,  That 
persons  sentenced  to  dishonorable  discharge  and  to  confinement  not  in  a  peni- 
tentiary' shall  be  confined  in  the  United  States  Disciplinary  Barracks  or  else- 
where as  the  Secretary  of  War  or  the  reviewing  authority  may  direct,  but  not  in 
a  penitentiary.     [41  Stat.  L.  795.] 
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Art.  43.  Death  SBNTENcae  —  When  lawpuli. —  No  person  shall,  by  general 
co-irt-martial,  be  convicted  of  an  offense  {or  which  the  death  penalty,  is  made 
mandatory  by  law,  nor  sentenced  to  suffer  death,  except  by  the  concurrence 
of  all  the  members  of  said  court-martial  present  at  the  time  the  vote  is  taken, 
and  for  an  offense  in  these  articles  expressly  made  punishable  by  death;  nor 
sentenced  to  life  imprisonment,  nor  to  confinement  for  more  than  ten  years, 
except  by  the  concurrence  of  three-fourths  of  all  of  the  members  present  at  the 
time  the  vote  is  taken.  All  other  convictions  and  sentences,  whether  by  general 
or  special  court-martial,  may  be  determined  by  a  two-thirds  vote  of  those  mem- 
bers present  at  the  time  the  vote  is  taken.  All  other  questions  shall  be  deter- 
mined by  a  majority  vote.    [41  Stat.  L.  795.] 

Art.  44.  Cowardice;  fraud. — ^Accessory  penalty. — When  an  officer  is  dis- 
missed from  the  service  for  cowardice  or  fraud,  the  crime,  punishment,  name, 
and  place  of  abode  of  the  delinquent  shall  be  published  in  the  newspapers  in  and 
about  the  camp  and  in  the  State  from  which  the  offender  came  or  where  he 
usually  resides;  and  after  such  publication  it  shall  be  scandalous  for  an  officer 
to  associate  with  him.     [41  Stat,  L.  796.] 

m 

Art.  45.  Maximum  limits. —  Whenever  the  punishment  for  a  crime  or  offense 
made  punishable  by  these  articles  is  left  to  the  discretion  of  the  court-martial, 
the  punishment  shall  not  exceed  such  limit  or  limits  as  the  President  may  from 
time  to  time  prescribe :  Provided,  That  in  time  of  peace  the  period  of  confine- 
ment in  a  penitentiary  shall  in  no  case  exceed  the  maximum  period  prescribed  by 
the  law  which,  under  article  42  of  these  articles,  permits  confinement  in  a  peni- 
tentiary, unless  in  addition  to  the  offense  so  punishable  under  such  law  the 
accused  shall  have  been  convicted  at  the  same  time  of  one  or  more  other  offenses. 
[41  Stat.  L.  796.] 

O.  ACTION  BY  APPOINTING  OR  SUPERIOR  AUTHORITY. 

Art.  46.  Action  by  convening  authority. —  Under  such  regulations  as  may 
be  prescribed  by  the  President  every  record  of  trial  by  general  court-martial  or 
military  commission  received  by  a  reviewing  or  confirming  authority  shall  be 
referred  by  him,  before  he  acts  thereon,  to  his  staff  judge  advocate  or  to  the 
Judge  Advocate  General.  No  sentence  of  a  court-martial  shall  be  carried  into 
execution  until  the  same  shall  have  been  approved  by  the  officer  appointing  the 
court  or  by  the  officer  commanding  for  the  time  being.     [41  Stat.  L.  796,] 

f 
Art.  47.  Powers  iNcmENT  to  power  to  approve. —  The  power  to  approve  the 
sentence  of  a  court-martial  shall  be  held  to  include : 

(a)  The  power  to  approve  or  disapprove  a  finding  and  to  approve  only  so 
much  of  a  finding  of  guilty  of  a  particular  offense  as  involves  a  finding  of  guilty 
of  a  lesser  included  offense  when,  in  the  opinion  of  the  authority  having  power 
to  approve,  the  evidence  of  record  requires  a  finding  of  only  the  lesser  degree 
of  guilt ;  and 

(b)  The  power  to  approve  or  disapprove  the  whole  or  any  part  of  the 
sentence. 

(c)  The  power  to  remand  a  case  for  rehearing,  under  the  provisions  of  article 
50/2,     [41  Stat.  L,  796.] 
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Art.  48.  Confirmation  —  When  required. —  In  addition  to  the  approval 
required  by  article  forty-six,  confirmation  by  the  President  is  required  in  the 
following  eases  before  the  sentence  of  a  court-martial  is  carried  into  execution, 
namely : 

(a)  Any  sentence  respecting  a  general  officer. 

(b)  Any  sentence  extending  to  the  dismissal  of  an  officer,  except  that  in  time 
of  war  a  sentence  extending  to  the  dismissal  of  an  officer  below  the  grade  of 
brigadier  general  may  be  carried  into  execution  upon  confirmation  by  the  com- 
manding general  of  the  Army  in  the  field  or  by  the  commanding  general  of  .the 
territorial  department  or  division ; 

(c)  Any  sentence  extending  to  the  suspension  or  dismissal  of  a  cadet;  and 

(d)  Any  sentence  of  death,  except  in  the  cases  of  persons  convicted  in  time 
of  war  of  murder,  rape,  mutiny,  desertion,  or  as  spies ;  and  in  such  excepted  cases 
a  sentence  of  death  may  be  carried  into  execution,  subject  to  the  provisions  of 
article  50V^,  upon  confirmation  by  the  commanding  general  of  the  Army  in  the 
field  or  by  the  commanding  general  of  the  territorial  department  or  division. 

When  the  authority  competent  to  confirm  the  sentence  has  already  acted  as 
the  approving  authority  no  additional  confirmation  by  him  is  necessary.  [41 
Siat.  L.  796.] 

Art.  49.  Powers  incident  to  power  to  confirm. —  The  power  to  confirm  the 
sentence  of  a  court-martial  shall  be  held  to  include : 

(a)  The  power  to  confirm  or  disapprove  a  finding,  and  to  confirm  so  much 
only  of  a  finding  of  guilty  of  a  particular  offense  as  involves  a  finding  of  guilty 
of  a  lesser  included  offense  when,  in  the  opinion  of  the  authority  having  power 
to  confirm,  the  evidence  of  record  requires  a  finding  of  only  the  lesser  degree  of 
guilt;  and 

(b)  The  power  to  confirm  or  disapprove  the  whole  or  any  part  of  the  sentence ; 

(c)  The  power  to  remand  a  case  for  rehearing,  under  the  provisions  of 
article  50J^.     [41  Stat  L.  797.] 

Art.  50.  Mitigation  or  remission  op  sentences, —  The  power  to  order  the 
execution  of  the  sentence  adjudged  by  a  court-martial  shall  be  held  to  include, 
inter  alia,  the  power  to  mitigate  or  remit  the  whole  or  any  part  of  the  sentence. 
Any  unexecuted  portion  of  a  sentence  adjudged  by  a  court-martial  may  be 
mitigated  or  remitted  by  the  military  authority  comi)etent  to  appoint,  for  the 
command,  exclusive  of  penitentiaries  and  the  United  States  Disciplinary  Bar- 
racks, in  which  the  person  under  sentence  is  held,  a  court  of  the  kind  that 
imposed  the  sentence,  and  the  same  power  may  be  exercised  by  superior  mili- 
tary authority ;  but  no  sentence  approved  or  confirmed  by  the  President  shall  be 
remitted  or  mitigated  by  any  other  authority,  and  no  approved  sentence  of  loss 
of  files  by  an  officer  shaU  be  remitted  or  mitigated  by  any  authority  inferior  to 
the  President,  except  as  provided  in  the  fifty-second  article. 

When  empowered  by  the  President  so  to  do,  the  commanding  general  of  the 
Army  in  the  field  or  the  commanding  general  of  the  territorial  department  or 
division,  may  approve  or  confirm  and  commute  (but  not  approve  or  confirm 
without  commuting),  mitigate,  or  remit  and  then  order  executed  as  commuted, 
mitigated,  or  remitted  any  sentence  which  under  these  articles  requires  the  con- 
firmation of  the  President  before  the  same  may  be  executed. 

The  power  of  remission  or  mitigation  shall  extend  to  all  uncollected  forfeitures 
adjudpcd  by  scr.torco  of  court-martial.     [41  Stat.  L.  797,] 
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Art.  50%.  Review;  rehearing. —  The  Judge  Advocate  General  shall  consti- 
tute, in  his  office,  a  board  of  review  consisting  of  not  less  than  three  officers  of 
the  Judge  Advocate  General's  Department. 

Before  any  record  of  trial  in  which  there  has  been  adjudged  a  sentence 
requiring  approval  or  confirmation  by  the  President  under  the  provisions  of 
article  46,  article  48,  or  article  51  is  submitted  to  the  President,  such  record 
shall  be  examined  by  the  board  of  review.  The  board  shall  submit  its  opinion, 
in  writing,  to  the  Judge  Advocate  General,  who  shall,  except  as  herein  otherwise 
provided,  transmit  the  record  and  the  board's  opinion,  with  his  recommenda- 
tions, directly  to  the  Secretary  of  War  for  the  action  of  the  President. 

Except  as  herein  provided,  no  authority  shall  order  the  execution  of  any 
other  sentence  of  a  general  court-martial  involving  the  penalty  of  death,  dis- 
missal not  suspended,  dishonorable  discharge  not  suspended,  or  confinement 
in  a  penitentiary,  unless  and  until  the  board  of  review  shall,  with  the  approval 
of  the  Judge  Advocate  General,  have  held  the  record  of  trial  upon  which  such 
sentence  is  based  legally  sufficient  to  support  the  sentence;  except  that  the 
proper  reviewing  or  confirming  authority  may  upon  his  approval  of  a  sentence 
involving  dishonorable  discharge  or  confinement  in  a  penitentiary  order  its 
execution  if  it  is  based  solely  upon  findings  of  guilty  of  a  charge  or  charges  and 
a  specification  or  specifications  to  which  the  accused  has  pleaded  guilty.  When 
the  board  of  review,  with  the  approval  of  the  Judge  Advocate  General,  holds 
the  record  in  a  case  in  which  the  order  of  execution  has  been  withheld  under 
the  provisions  of  this  paragraph  legally  sufficient  to  support  the  findings  and 
sentence,  the  Judge  Advocate  General  shall  so  advise  the  reviewing  or  confirm- 
ing authority  from  whom  the  record  was  received,  who  may  thereupon  order 
the  execution  of  the  sentence.  When  in  a  case  in  which  the  order  of  execution 
has  been  withheld  under  the  provisions  of  this  paragraph,  the  board  of  review 
holds  the  record  of  trial  legally  insufficient  to  support  the  findings  or  sentence, 
either  in  whole  or  in  part,  or  that  errors  of  law  have  been  committed  injuriously 
affecting  the  substantial  rights  of  the  accused,  and  the  Judge  Advocate  General 
concurs  in  such  holding  of  the  board  of  review,  such  findings  and  sentence  shall 
be  vacated  in  whole  or  in  part  in  accord  with  such  holding  and  the  recommenda- 
tions of  the  Judge  Advocate  General  thereon,  and  the  record  shall  be  transmitted 
through  the  proper  channels  to  the  convening  authority  for  a  rehearing  or  such 
other  action  as  may  be  proper.  In  the  event  that  the  Judge  Advocate  General 
shall  not  concur  in  the  holding  of  the  board  of  review,  the  Judge  Advocate 
General  shall  forward  all  the  papers  in  the  case,  including  the  opinion  of  the 
board  of  review  and  his  own  dissent  therefrom,  directly  to  the  Secretary  of 
War  for  the  action  of  the  President,  who  may  confirm  the  action  of  the  review- 
ing authority  or  confirming  authority  below,  in  whole  or  in  part,  with  or  without 
remission,  mitigation,  or  commutation,  or  may  disapprove,  in  whole  or  in  part, 
any  finding  of  guilty,  and  may  disapprove  or  vacate  the  sentence,  in  whole  or 
in  part. 

When  the  President  or  any  reviewing  or  confirming  authority  disapproves  or 
vacates  a  sentence  the  execution  of  which  has  not  theretofore  been  duly  ordered, 
he  may  authorize  or  direct  a  rehearing.  Such  rehearing  shall  take  place  before 
a  court  composed  of  officers  not  members  of  the  court  which  first  heard  the  case. 
Upon  such  rehearing  the  accused  shall  not  be  tried  for  any  offense  of  which 
he  was  found  not  guilty  by  the  first  court,  and  no  sentence  in  excess  of  or  more 
severe  than  the  original  sentence  shall  be  enforced  unless  the  sentence  be  based 
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upon  a  finding  of  guilty  of  an  offense  not  considered  upon  the  merits  in  the 
original  proceeding:  Provided,  That  such  rehearing  shall  be  had  in  all  cases 
where  a  finding  and  sentence  have  been  vacated  by  reason  of  the  action  of  the 
board  of  review  approved  by  the  Judge  Advocate  General  holding  the  record 
of  trial  legally  insufficient  to  support  the  findings  or  sentence  or  that  errors  of 
law  have  been  committed  injuriously  affecting  the  substantial  rights  of  the 
accused,  unless,  in  accord  with  such  action,  and  the  recommendations  of  the 
Judge  Advocate  Cteneral  thereon,  the  findings  or  sentence  are  approved  in  part 
only,  or  the  record  is  returned  for  revision,  or  unless  the  case  is  dismissed  by 
order  of  the  reviewing  or  confirming  authority.  After  any  such  rehearing  had 
on  the  order  of  the  President,  the  record  of  trial  shall,  after  examination  by 
the  board  of  review,  be  transmitted  by  the  Judge  Advocate  General,  with  the 
board's  opinion  and  his  recommendations,  directly  to  the  Secretary  of  War  for 
the  action  of  the  President. 

Every  record  of  trial  by  general  court-martial,  examination  of  which  by  the 
board  of  review  is  not  hereinbefore  in  this  article  provided  for,  shall  nevertheless 
be  examined  in  the  Judge  Advocate  General 's  Office ;  and  if  found  legally  insuffi- 
cient to  support  the  findings  and  sentence,  in  whole  or  in  part,  shall  be  exam- 
ined by  the  board  of  review,  and  the  board,  if  it  also  finds  that  such  record  is 
legally  insufficient  to  support  the  findings  and  sentence,  in  whole  or  in  part, 
shall,  in  writing,  submit  its  opinion  to  the  Judge  Advocate  General,  who  shall 
transmit  the  record  and  the  board's  opinion,  with  his  recommendations,  directly 
to  the  Secretary  of  War  for  the  action  of  the  President.  In  any  such  case  the 
President  may  approve,  disapprove,  or  vacate,  in  whole  or  in  part,  any  findings 
of  guilty,  or  confirm,  mitigate,  commute,  remit,  or  vacate  any  sentence,  in  whole 
or  in  part,  and  direct  the  execution  of  the  sentence  as  confirmed  or  modified, 
and  he  may  restore  the  accused  to  all  rights  affected  by  the  findings  and  sentence, 
or  part  thereof,  held  to  be  invalid;  and  the  President's  necessary  orders  to  this 
end  shall  be  binding  upon  all  departments  and  officers  of  the  Government. 

Whenever  necessary,  the  Judge  Advocate  General  may  constitute  two  or  more 
boards  of  review  in  his  office,  with  equal  powers  and  duties. 

Whenever  the  President  deems  such  action  necessary,  he  may  direct  the  Judge 
Advocate  General  to  establish  a  branch  of  his  office,  under  an  Assistant  Judge 
Advocate  General,  with  any  distant  command,  and  to  establish  in  such  branch 
office  a  board  of  review,  or  more  than  one.  Such  Assistant  Judge  Advocate 
General  and  such  board  or  boards  of  review  shall  be  empowered  to  perform  for 
that  command,  under  the  general  supervision  of  the  Judge  Advocate  Gteneral, 
the  duties  which  the  Judge  Advocate  General  and  the  board  or  boards  of  review 
in  his  office  would  otherwise  be  required  to  perform  in  respect  of  all  cases 
involving  sentences  not  requiring  approval  or  confirmation  by  the  President. 
[41  Siat.  L.  797.] 

Ajm.  51.  Sttspension  of  sentences  of  DiSMissAii  OR  DEATH. —  The  authority 
competent  to  order  the  execution  of  a  sentence  of  dismissal  of  an  officer  or  a 
sentence  of  death  may  suspend  such  sentence  until  the  pleasure  of  the  President 
be  known,  and  in  case  of  such  suspension  a  copy  of  the  order  of  suspension, 
together  with  a  copy  of  the  record  of  trial,  shall  immediately  be  transmitted  to 
the  President.     [41  8iat.  L.  799,] 

Abt.  52.  Suspension  of  sentences. —  The  authority  competent  to  order  the 
execution  of  the  sentence  of  a  court-martial  may,  at  the  time  of  the  approval 
of  such  sentence,  suspend  the  execution,  in  whole  or  in  part,  of  any  such  sen- 
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tence  as  does  not  extend  to  death,  and  may  restore  the  person  under  sentence 
to  duty  during  such  suspension ;  and  the  Secretary  of  War  or  the  commanding 
officer  holding  general  court-martial  jurisdiction  over  any  such  offender,  may  at 
any  time  thereafter,  while  the  sentence  is  being  served,  suspend  the  execution, 
in  whole  or  in  part,  of  the  balance  of  such  sentence  and  restore  the  person 
under  sentence  to  duty  during  such  suspension.  A  sentence,  or  any  part  thereof, 
which  has  been  so  suspended  may  be  remitted,  in  whole  or  in  part,  except  in 
cases  of  persons  confined  in  the  United  States  Disciplinary  Barracks  or  its 
branches,  by  the  officer  who  suspended  the  same,  by  his  successor  in  office,  or  by 
any  officer  exercising  appropriate  court-martial  jurisdiction  over  the  command 
in  which  the  person  under  sentence  may  be  serving  at  the  time,  and,  subject  to 
the  foregoing  exceptions,  the  same  authority  may  vacate  the  order  of  suspen- 
sion at  any  time  and  order  the  execution  of  the  sentence  or  the  suspended  part 
thereof  in  so  far  as  the  same  shall  not  have  been  previously  remitted,  subject 
to  like  power  of  suspension.  The  death  or  honorable  discharge  of  a  person  under 
a  suspended  sentence  shall  operate  as  a  complete  remission  of  any  unexecuted  or 
unremitted  part  of  such  sentence.     [41  Stat.  L,  799.] 

Art.  53.  Execution  or  remission  —  Confinement  in  disciplinary  bar- 
racks.—  When  a  sentence  of  dishonorable  discharge  has  been  suspended  until 
the  soldier's  release  from  confinement,  the  execution  or  remission  of  any  part  of 
his  sentence  shall,  if  the  soldier  be  confined  in  the  United  States  Disciplinary 
Barracks,  or  any  branch  thereof,  be  directed  by  the  Secretary  of  War.  [41 
Stat.  L.  800,] 

III.  Punitive  Articles. 

A.   ENLISTMENT;  MUSTER;  RETURNS. 

Art.  54.  Fraudulent  enlistment. —  Any  person  who  shall  procure  himself 
to  be  enlisted  in  the  military  service  of  the  United  States  by  means  of  willful 
misrepresentation  or  concealment  as  to  his  qualifications  for  enlistment,  and 
shall  receive  pay  or  allowances  under  such  enlistment,  shall  be  punished  as  a 
court-martial  may  direct.     [41  Stat.  L.  800.] 

Art.  55.  Officer  making  unlawful  enlistment. —  Any  officer  who  know- 
ingly enlists  or  musters  into  the  military  service  any  person  whose  enlistment  or 
muster  in  is  prohibited  by  law,  regulations,  or  orders  shall  be  dismissed  from 
the  service  or  suffer  such  other  punishment  as  a  court-martial  may  direct, 
[41  Stat.  L.  800.] 

Art.  56.  False  muster. —  Any  officer  who  knowingly  makes  a  false  muster  of 
man  or  animal,  or  who  signs  or  directs  or  allows  the  signing  of  any  muster  roll 
knowing  the  same  to  contain  a  false  muster  or  false  statement  as  to  the  absence 
or  pay  of  an  officer  or  soldier,  or  who  wrongfully  takes  money  or  other  considera- 
tion on  mustering  in  a  regiment,  company,  or  other  organization,  or  on  signing 
muster  rolls,  or  who  knowingly  musters  as  an  officer  or  soldier  a  person  who  ib 
not  such  officer  or  soldier,  shall  be  dismissed  from  the  service  and  suffer  such 
other  punishment  as  a  court-martial  may  direct.     [41  Stat.  L.  800.] 

Art.  57.  False  returns  —  Omission  to  render  returns. —  Every  officer 
whose  duty  it  is  to  render  to  the  War  Department  or  other  superior  authority 
a  return  of  the  state  of  the  troops  under  his  command,  or  of  the  arms,  ammuni- 
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tion,  clothing,  funds,  or  other  property  thereunto  belonging,  who  knowingly 
makes  a  false  return  thereof  shall  be  dismissed  from  the  service  and  suffer  such 
other  punishment  as  a  court-martial  may  direct.  And  any  oflBcer  who,  through 
neglect  or  design,  omits  to  render  such  return  shall  be  punished  as  a  court- 
martial  may  direct.     [41  Stat.  L,  800,] 

B.   DESERTION ;  ABSENCSS  WITHOUT  LEAVE. 

Art.  58.  Desertion. —  Any  person  subject  to  military  law  who  deserts  or 
attempts  to  desert  the  service  of  the  United  States  shall,  if  the  offense  be  com- 
mitted in  time  of  war,  suffer  death  or  such  other  punishment  as  a  court-martial 
may  direct,  and,  if  the  offense  be  committed  at  any  other  time,  any  punishment, 
excepting  death,  that  a  court-martial  may  direct.     [41  Stat.  L.  800.] 

Art.  59.  Advising  or  aiding  another  to  desert. — ^Any  person  subject  to  mili- 
tary law  who  advises  or  persuades  or  knowingly  assists  another  to  desert  the 
service  of  the  United  Statei^  shall,  if  the  offense  be  committed  in  time  of  war, 
suffer  death  or  such  other  punishment  as  a  court-martial  may  direct,  and,  if  the 
offense  be  committed  at  any  other  time,  any  punishment,  excepting  death,  that  a 
eourt-martial  may  direct.     [41  Stat.  L.  800.] 

Art.  60.  Entertaining  a  deserter. —  Any  officer  who,  after  having  discov- 
ered that  a  soldier  in  his  command  is  a  deserter  from  the  military  or  naval 
service  or  from  the  Marine  Corps,  retains  such  deserter  in  his  command  without 
informing  superior  authority  or  the  commander  of  the  organization  to  which  the 
deserter  belongs,  shall  be  punished  as  a  court-martial  may  direct.  [41  Stat. 
L.  800.] 

Art.  61.  Absence  without  leave. —  Any  person  subject  to  military  law  who 
fails  to  repair  at  the  fixed  time  to  the  properly  appointed  place  of  duty,  or  goes 
from  the  same  without  proper  leave,  or  absents  himself  from  his  command, 
guard,  quarters,  station,  or  camp  without  proper  leave,  shall  be  punished  as  a 
court-martial  may  direct.     [41  Stat.  L.  801.] 

c.  disrespect;  insubordination;  mutiny. 

Art.  62.  Disrespect  toward  the  President,  Vice  President,  Congress, 
Secretary  of  War,  governors,  legislatures. —  Any  officer  who  uses  contemptu- 
ous or  disrespectful  words  against  the  President,  Vice  President,  the  Congress 
of  the  United  States,  the  Secretary  of  War,  or  the  governor  or  legislature  of  any 
State,  Territory,  or  other  possession  of  the  United  States  in  which  he  is  quar- 
tered shall  be  dismissed  from  the  service  or  suffer  such  other  punishment  as  a 
court-martial  may  direct.  Any  other  person  subject  to  military  law  who  so 
offends  shall  be  punished  as  a  court-martial  may  direct.     [41  Stat.  L.  801.] 

Art.  63.  Disrespect  toward  superior  officer. —  Any  person  subject  to  mili- 
tary law  who  behaves  himself  with  disrespect  toward  his  superior  officer  shall  be 
pxmished  as  a  court-martial  may  direct.     [41  Stat.  L,  801.] 

Art.  64.  Assaulting  or  willfully  disobeying  superior  officer. —  Any  per- 
son subject  to  military  law  who,  on  any  pretense  whatsoever,  strikes  his  superior 
officer  or  draws  or  lifts  up  any  weapon  or  offers  any  violence  against  him,  being 
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in  the  execution  of  his  oflBce,  or  willfully  disobeys  any  lawful  command  of  his 
superior  officer,  shall  suffer  death  or  such  other  punishment  as  a  court-martial 
may  direct.     [41  Stat  L.  801.] 

Art.  65.  Insubordinate  conduct  toward  noncommissioned  officer. —  Any 
soldier  who  strikes  or  assaults,  or  who  attempts  or  threatens  to  strike  or  assault, 
or  willfully  disobeys  the  lawful  order  of  a  warrant  officer  or  a  noncommissioned 
officer  while  in  the  execution  of  his  office,  or  uses  threatening  or  insulting  lan- 
guage, or  behaves  in  an  insubordinate  or  disrespectful  manner  toward  a  war- 
rant officer  or  a  noncommissioned  officer  while  in  the  execution  of  his  office,  shall 
be  punished  as  a  court-martial  may  direct.     [41  Stat.  L.  801.] 

Art.  66.  Mutiny  or  sedition. —  Any  person  subject  to  military  law  who 
attempts  to  create  or  who  begins,  excites,  causes,  or  joins  in  any  mutiny  or  sedi- 
tion in  any  company,  party,  post,  camp,  detachment,  guard,  or  other  command 
shall  suffer  death  or  such  other  punishment  as  a  court-martial  may  direct. 
[41  Stat  L.  801.] 

Art.  67.  Failure  to  suppress  mutiny  or  sedition. —  Any  officer  or  soldier 
who,  being  present  at  any  mutiny  or  sedition,  does  not  use  his  utmost  endeavor 
to  suppress  the  same,  or  knowing  or  having  reason  to  believe  that  a  mutiny  or 
sedition  is  to  take  place,  does  not  without  delay  give  information  thereof  to  his 
commanding  officer  shall  suffer  death  or  such  other  punishment  as  a  court- 
martial  may  direct.     [41  Stat.  L.  801.] 

Art.  68.  Quarrels;  frays;  disorders. —  All  officers,  members  of  the  Army 
Nurse  Corps,  warrant  officers.  Army  field  clerks,  field  clerks.  Quartermaster 
Corps,  and  noncommissioned  officers  have  power  to  part  and  quell  all  quarrels, 
frays,  and  disorders  among  persons  subject  to  military  law  and  to  order  officers 
who  take  part  in  the  same  into  arrest,  and  other  persons  subject  to  military  law 
who  take  part  in  the  same  into  arrest  or  confinement,  as  circumstances  may 
require,  until  their  proper  superior  officer  is  acquainted  therewith.  And  who- 
soever, being  so  ordered,  refuses  to  obey  such  officer,  nurse,  band  leader,  war- 
rant officer,  field  clerk,  or  noncommissioned  officer,  or  draws  a  weapon  upon  or 
otherwise  threatens  or  does  violence  to  him,  shall  be  punished  as  a  court-martial 
may  direct.     [41  Stat.  L.  801.] 

d.  arrest;  confinement. 

Art.  69.  Arrest  or  confinement. — Any  person  subject  to  military  law 
charged  with  crime  or  with  a  serious  offense,  under  these  articles  shall  be  placed 
in  confinement  or  in  arrest  as  circumstances  may  require ;  but  when  charged  with 
a  minor  offense  only  such  person  shall  not  ordinarily  be  placed  in  confinement. 
Any  person  placed  in  arrest  under  the  provisions  of  this  article  shall  thereby  be 
restricted  to  his  barracks,  quarters,  or  tent,  unless  such  limits  shall  be  enlarged 
by  proper  authority.  Any  officer  or  cadet  who  breaks  his  arrest  or  who  escapes 
from  confinement,  whether  before  or  after  trial  or  sentence  and  before  he  is  set  at 
liberty  by  proper  authority,  shall  be  dismissed  from  the  service  or  suffer  such 
other  punishment  as  a  court-martial  may  direct;  and  any  other  person  subject 
to  military  law  who*escapes  from  confinement  or  who  breaks  his  arrest,  whether 
before  or  after  trial  or  sentence  and  before  he  is  set  at  liberty  by  proper  author- 
ity, shall  be  punished  as  a  court-martial  may  direct.     [41  Stat.  L.  802.] 
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Art.  70.  Charges  ;  action  upon. —  Charges  and  specifications  must  be  signed 
by  a  person  subject  to  military  law,  and  under  oath  either  that  he  has  personal 
knowledge  of,  or  has  investigated,  the  matters  set  forth  therein,  and  that  the 
same  are  true  in  fact,  to  the  best  of  his  knowledge  and  belief. 

No  charge  will  be  referred  for  trial  until  after  a  thorough  and  impartial 
investigation  thereof  shall  have  been  made.  This  investigation  will  include 
inquiries  as  to  the  truth  of  the  matter  set  forth  in  said  charges,  form  of  charges, 
and  what  disposition  of  the  case  should  be  made  in  the  Interest  of  justice  and 
discipline.  At  such  investigation  full  opportunity  shall  be  given  to  the  accused 
to  cross-examine  witnesses  against  him  if  they  are  available  and  to  present  any- 
thing he  may  desire  in  his  own  behalf  either  in  defense  or  mitigation,  and  the 
investigating  officer  shall  examine  available  witnesses  requested  by  the  accused. 
If  the  charges  are  forwarded  after  such  investigation,  they  shall  be  accompanied 
by  a  statement  of  the  substance  of  the  testimony -taken  on  both  sides. 

Before  directing  the  trial  of  any  charge  by  general  court-martial  the  appoint- 
ing authority  wiU  refer  it  to  his  staff  judge  advocate  for  consideration  and 
advice. 

When  any  person  subject  to  military  law  is  placed  in  arrest  or  confinement 
inmiediate  steps  will  be  taken  to  try  the  person  accused  or  to  dismiss  the  charge 
and  release  him.  Any  oflBcer  who  is  responsible  for  unnecessary  delay  in  investi- 
gating or  carrying  the  case  to  a  final  conclusion  shall  be  punished  as  a  court- 
martial  may  direct.  When  a  person  is  held  for  trial  by  general  court-martial 
the  commanding  officer  will,  within  eight  days  after  the  accused  is  arrested  or 
confined,  if  practicable,  forward  the  charges  to  the  officer  exercising  general 
eourt-martial  jurisdiction  and  furnish  the  accused  a  copy  of  such  charges.  If 
the  same  be  not  practicable,  he  will  report  to  superior  authority  the  reasons  for 
delay.  The  trial  judge  advocate  will  cause  to  be  served  upon*  the  accused  a  copy 
of  the  charges  upon  which  trial  is  to  be  had,  and  a  failure  so  to  serve  such  charges 
will  be  ground  for  a  continuance  unless  the  trial  be  had  on  the  charges  furnished 
the  accused  as  hereinbefore  provided.  In  time  of  peace  no  i)erson  shall,  against 
his  objection,  be  brought  to  trial  before  a  general  court-martial  within  a  period 
of  five  days  subsequent  to  the  service  of  charges  upon  him.     [41  Stat.  L.  802,] 

Art.  71.  Refusal  to  receive  and  keep  prisoners. —  No  provost  marshal  or 
commander  of  a  guard  shall  refuse  to  receive  or  keep  any  prisoner  committed 
to  his  charge  by  an  officer  belonging  to  the  forces  of  the  United  States,  provided 
the  officer  committing  shall,  at  the  time,  deliven  an  account  in  writing,  signed 
by  himself,  of  the  crime  or  offense  charged  againit  the  prisoner.  Any  officer  or 
soldier  so  refusing  shall  be  punished  as  a  court-martial  may  direct.  [41  Stat. 
L  802.] 

Art.  72.  Report  of  prisoners  received. —  Every  commander  of  a  guard  to 
whose  charge  a  prisoner  is  committed  shall,  within  twenty- four  hours  after  such 
confinement,  or  as  soon  as  he  is  relieved  from  his  guard,  report  in  writing  to 
the  commanding  officer  the  name  of  such  prisoner,  the  offense  charged  against 
him,  and  the  name  of  the  officer  committing  him ;  and  if  he  fails  to  make  such 
report,  he  shall  be  punished  as  a  court-martial  may  direct.     [41  Stat.  L,  803.] 

Art.  73.  Releasing  prisoner  without  proper  authority. — Any  person  sub- 
ject to  military  law  who,  without  proper  authority,  releases  any  prisoner  duly 
committed  to  his  charge,  or  who  through  neglect  or  design  suffers  any  prisoner 
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so  committed  to  escape,  shall  be  punished  as  a  court-martial  may  direct.     [41 
Stat  L.  803,] 

Art.  74.  Delivery  of  offenders  to  civil  authorities. —  When  any  person 
subject  to  military  law,  except  one  who  is  held  by  the  military  authorities  to 
answer,  or  who  is  awaiting  trial  or  result  of  trial,  or  who  is  undergoing  sentence 
for  a  crime  or  offense  punishable  under  these  articles,  is  accused  of  a  crime  or 
offense  committed  within  the  geographical  limits  of  the  States  of  the  Union  and 
the  District  of  Columbia,  and  punishable  by  the  laws  of  the  land,  the  command- 
ing officer  is  required,  except  in  time  of  war,  upon  application  duly  made,  to  use 
his  utmost  endeavor  to  deliver  over  such  accused  person  to  the  civil  authorities, 
or  to  aid  the  officers  of  justice  in  apprehending  and  securing  him,  in  order  that 
he  may  be  brought  to  trial  Any  commanding  officer  who  upon  such  application 
refuses  or  willfully  neglects,  except  in  time  of  war,  to  deliver  over  such  accused 
person  to  the  civil  authorities  or  to  aid  the  officers  of  justice  in  apprehending 
and  securing  him  shall  be  dismissed  from  the  service  or  suffer  such  other  pun- 
ishment as  a  court-martial  may  direct. 

When,  under  the  provisions  of  this  article,  delivery  is  made  to  the  civil 
authorities  of  an  offender  undergoing  sentence  of  a  court-martial,  such  deliver>% 
if  followed  by  conviction,  shall  be  held  to  interrupt  the  execution  of  the  sentence 
of  the  court-martial,  and  the  offender  shall  be  returned  to  military  custody,  after 
having  answered  to  the  civil  authorities  for  his  offense,  for  the  completion  of  the 
said  court-martial  sentence.     [41  Stat.  L,  803.] 

E.  WAR  OFFENSES. 

Art.  75.  Misbeh%.vior  before  the  enemy. — Any  officer  or  soldier  who,  before 
the  enemy,  misbehaves  himself,  runs  away,  or  shamefully  abandons  or  delivers  up 
or  by  any  misconduct,  disobedience,  or  neglect  endangers  the  safety  of  any  fort, 
post,  camp,  guard,  or  other  command  which  it  is  his  duty  to  defend,  or  speaks 
words  inducing  others  to  do  the  like,  or  casts  away  his  arms  or  ammunition,  or 
quits  his  post  or  colors  to  plunder  or  pillage,  or  by  any  means  whatsoever  occa- 
sions false  alarms  in  camp,  garrison,  or  quarters,  shall  suffer  death  or  such  other 
punishment  as  a  court-martial  may  direct.     [41  Stat.  L.  803.] 

Art.  76.  Subordinates  compelling  commander  to  surrender. — Any  per- 
son subject  to  military  law  who  compels  or  attempts  to  compel  any  commander 
of  any  garrison,  fort,  post,  camp,  guard,  or  other  command,  to  give  it  up  to  the 
enemy  or  to  abandon  it  shall  be  punishable  with  death  or  such  other  punishment 
as  a  court-martial  may  direct.     [41  Stat.  L.  803.] 

Art.  77.  Improper  use  of  countersign. — Any  person  subject  to  military  law 
who  makes  known  the  parole  or  countersign  to  any  person  not  entitled  to  receive 
it  according  to  the  rules  and  discipline  of  war,  or  gives  a  parole  or  countersign 
different  from  that  which  he  received,  shall,  if  the  offense  be  committed  in  time 
of  war,  suffer  death  or  such  other  punishment  as  a  court-martial  may  direct. 
[41  Stat.  L.  803.] 

Art.  78.  Forcing  a  safeguard. — Any  person  subject  to  military  law  who,  in 
time  of  war,  forces  a  safeguard  shall  suffer  death  or  such  other  punishment  as  a 
court-martial  may  direct.     [41  Stat.  L.  803.] 
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Art.  79.  Captured  property  to  be  secur3Ed  for  pubuc  service. — All  pnblie 
property  taken  from  the  enemy  is  the  property  of  the  United  States  and  shall  be 
secured  for  the  service  of  the  United  States,  and  any  person  subject  to  military 
law  who  neglects  to  secure  such  property  or  is  guilty  of  wrongful  appropriation 
thereof  shaU  be  punished  as  a  cotirt-martial  may  direct.     [41  Stat,  L,  804,1 

Art.  80.  Dealing  in  captured  or  abandoned  property. — Any  person  sub- 
ject to  military  law  who  buys,  sells,  trades,  or  in  any  way  deals  in  or  disposes  of 
captured  or  abandoned  property,  whereby  he  shall  receive  or  expect  any  profit, 
benefit  or  advantage  to  himself  or  to  any  other  person  directly  or  indirectly 
connected  with  himself,  or  who  fails  whenever  such  property  comes  into  his 
possession  or  custody  or  within  his  control  to  give  notice  thereof  to  the  proper 
authority  and  to  turn  over  such  property  to  the  proper  authority  without  delay 
shall,  on  conviction  thereof,  be  punished  by  fine  or  imprisonment,  or  by  such 
other  punishment  as  a  court-martial,  military  commission^  or  other  militar}^ 
tribunal  may  adjudge,  or  by  any  or  all  of  said  penalties.     [41  Stat,  L,  804,] 

Art.  81.  Relieving,  c(»teSPONDiNG  with,  or  aiding  the  enemy. — ^Whosoever 
relieves  or  attempts  to  relieve  the  enemy  with  arms,  ammunition,  supplies, 
money,  or  other  thing,  or  knowingly  harbors  or  protects  or  holds  correspondence 
with  or  gives  intelligence  to  the  enemy,  either  directly  or  indirectly,  shall  suffer 
death  or  such  other  punishment  as  a  court-martial  or  military  commission  may 
direct.     [41  Stat,  L,  804,] 

Art.  82.  Spies. — Any  person  who  in  time  of  war  shall  be  found  lurking  or 
acting  as  a  spy  in  or  about  any  of  the  fortifications,  posts,  quarters,  or  encamp- 
ments of  any  of  the  armies  of  the  United  States,  or  elsewhere,  shall  be  tried  by 
a  general  court-martial  or  by  a  military  commission,  and  shall,  on  conviction 
thereof,  suffer  death.     [41  Stat.  L,  804,] 

F.  miscellaneous  crimes  and  offenses. 

Art.  83.  Military  property. —  Willful  or  negligent  loss,  damage,  or 
wrongful  disposition. — ^Any  person  subject  to  military  law  who  willfully,  or 
through  neglect,  suffers  to  be  lost,  spoiled,  damaged,  or  wrongfully  disposed  of, 
aDy  military  property  belonging  to  the  United  States  shall  make  good  the  loss 
or  damage  and  suffer  such  punishment  as  a  court-martial  may  direct.  [41  Stat. 
L.  804.] 

Art.  84.  Waste  or  unlawful  disposition  of  military  property  issued  to 
soldiers. — Any  soldier  who  sells  oi^  wrongfully  disposes  of  or  willfully  or  through 
n^lect  injures  or  loses  any  horse,  arms,  ammunition,  accouterments,  equipment, 
clothing,  or  other  property  issued  for  use  in  the  military  service,  shall  be  pun- 
ished as  a  court-martial  may  direct.     [41  Stat,  L,  804.] 

Art.  85.  Drunk  on  duty. — Any  officer  who  is  found  drunk  on  duty  shall,  if 
the  offense  be  committed  in  time  of  war,  be  dismissed  from  the  service  and  suffer 
such  other  punishment  as  a  court-martial  may  direct ;  and  if  the  offense  be  com- 
mitted in  time  of  peace,  he  shall  be  punished  as  a  court-martial  may  direct.  Any 
person  subject  to  military  law,  except  an  officer,  who  is  found  drunk  on  duty 
shall  be  punished  as  a  court-martial  may  direct.     [41  Stat.  L,  804.] 
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Art.  86.  Misbehavior  of  sbntinel. —  Any  sentinel  who  is  found  drunk  or 
sleeping  upon  his  post,  or  who  leaves  it  before  he  is  regularly  relieved,  shall, 
if  the  offense  be  committed  in  time  of  war,  suffer  death  or  such  other  pimish- 
ment  as  a  court-martial  may  direct ;  and  if  the  offense  be  committed  in  time  of 
peace,  he  shall  suffer  any  punishment,  except  death,  that  a  court-martial  may 
direct.     [41  Stat.  L.  804.] 

Art.  87.  Personal  interest  in  sale  op  provisions. — Any  officeir  commanding 
in  any  garrison,  fort,  barracks,  camp,  or  other  place  where  troops  of  the  United 
States  may  be  serving  who,  for  his  private  advantage,  lays  any  duty  or  imposition 
upon  or  is  interested  in  the  sale  of  any  victuals  or  other  necessaries  of  life 
brought  into  such  garrison,  fort,  barracks,  camp,  or  other  place  for  the  use  of 
the  troops,  shall  be  dismissed  from  the  service  and  suffer  such  other  punishment 
as  a  court-martial  may  direct.     [41  Stat,  L.  804.] 

Art.  88.  Intimidation  op  persons  bringing  provisions. — Any  person  subject 
to  military  law  who  abuses,  intimidates,  does  violence  to,  or  wrongfully  inter- 
feres with  any  person  bringing  provisions,  supplies,  or  other  necessaries  to  the 
camp,  garrison,  or  quarters  of  the  forces  of  the  United  States  shall  suffer  suco 
punishment  as  a  court-martial  may  direct.     [41  Stat.  L.  805.] 

Art.  89.  Gk)OD  order  to  be  haini^ained  and  wrongs  redressed. — ^AU  persons 
subject  to  military  law  are  to  behave  themselves  orderly  in  quarters,  garrison, 
camp,  and  on  the  march ;  and  any  person  subject  to  military  law  who  commits  any 
waste  or  spoil,  or  willfully  destroys  any  property  whatsoever  (unless  by  order  of 
his  commanding  oflBcer),  or  commits  any  kind  of  depredation  or  riot,  shall  be 
punished  as  a  court-martial  may  direct.  Any  commanding  oflScer  who,  upon 
complaint  made  to  him,  refuses  or  omits  to  see  reparation  made  to  the  party 
injured,  in  so  far  as  the  offender's  pay  shall  go  toward  such  reparation,  as  pro- 
vided for  in  article  105,  shall  be  dismissed  from  the  service,  or  otherwise  pun- 
ished, as  a  court-martial  may  direct.     [41  Stai.  L.  805.] 

Art.  90.  Provoking  speeches  or  gestures. —  No  person  subject  to  military 
law  shall  use  any  reproachful  or  provoking  speeches  or  gestures  to  another ;  and 
any  person  subject  to  military  law  who  offends  against  the  provisions  of  this 
article  shall  be  punished  as  a  court-martial  may  direct..    [41  Stat.  L.  805.] 

Art.  91.  Dueling. — ^Any  person  subject  to  military  law  who  fights  or  pro- 
motes or  is  concerned  in  or  connives  at  fighting  a  duel,  or  who,  having  knowledge 
of  a  challenge  sent  or  about  to  be  sent,  fails  to  report  the  fact  promptly  to  the 
proper  authority,  shall,  if  an  officer,  be  dismissed  from  the  service  or  suffer  such 
other  punishment  as  a  court-martial  may  direct;  and  if  any  other  person  sub- 
ject to  military  law,  shall  suffer  such  punishment  as  a  court-martial  may  direct. 
[41  Stat.  L.  805.] 

Art.  92.  Murder  —  Rape. — Any  person  subject  to  military  law  who  commits 
murder  or  rape  shall  suffer  death  or  imprisonment  for  life,  as  a  court-martial 
may  direct ;  but  no  person  shall  be  tried  by  court-martial  for  murder  or  rape 
committed  within  the  geographical  limits  of  the  States  of  the  Union  and  the 
District  of  Columbia  in  time  of  peace.    [41  Stat.  L.  805.] 
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Art.  93.  Various  crimes. — ^Any  person  subject  to  military  law  who  commits 
manslaughter,  mayhem,  arson,  burglary,  housebreaking,  robbery,  larceny, 
embezzlement,  perjury,  forgery,  sodomy,  assault  with  intent  to  commit  any 
felony,  assault  with  intent  to  do  bodily  harm  with  a  dangerous  weapon,  instru- 
ment or  other  thing,  or  assault  with  intent  to  do  bodily  harm  shall  be  punished 
as  a  court-martial  may  direct.     [41  Stat  L.  805.] 

Abt.  94.  Frauds  against  the  Government. — ^Any  person  subject  to  military 
law  who  makes  or  causes  to  be  made  any  claim  against  the  United  States  or  any 
officer  thereof,  knowing  such  claim  to  be  false  or  fraudulent ;  or 

Who  presents  or  causes  to  be  presented  to  any  person  in  the  civil  or  military 
service  thereof,  for  approval  or  payment,  any  claim  against  the  United  States,  or 
any  officer  thereof,  knowing  such  claim  to  be  false  or  fraudulent ;  or 

Who  enters  into  any  agreement  or  conspiracy  to  defraud  the  United  States  by 
obtaining,  or  aiding  others  to  obtain,  the  allowance  or  payment  of  any  false  or 
fraudulent  claim ;  or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the  approval, 
allowance,  or  payment  of  any  claim  against  the  United  States  or  against  any 
officer  thereof,  makes  or  uses,  or  procures,  or  advises  the  making  or  use  of,  any 
writing  or  other  paper  knowing  the  same  to  contain  any  false  or  fraudulent 
statements;  or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the  approval, 
allowance,  or  payment  of  any  claim  against  the  United  States  or  any  officer 
thereof,  makes  or  procures,  or  advises  the  making  of,  any  oath  to  any  fact  or  to 
any  vmting  or  other  pax)er  knowing  such  oath  to  be  false;  or 

Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the  approval, 
allowance,  or  payment  of  any  claim  against  the  United  States  or  any  officer 
thereof,  forges  or  counterfeits,  or  procures,  or  advises  the  forging  or  counter- 
feiting of  any  signature  upon  any  writing  or  other  paper,  or  uses,  or  procures,  or 
advises  the  use  of  any  such  signature,  knowing  the  same  to  be  forged  or  counter- 
feited; or 

Who,  having  charge,  possession,  custody,  or  control  of  any  money  or  other 
property  of  the  United  States,  fximished  or  intended  for  the  military  service 
thereof,  knowingly  delivers,  or  causes  to  be  delivered,  to  any  person  having 
authority  to  receive  the  same,  any  amount  thereof  less  than  that  for  which  he 
receives  a  certificate  or  receipt ;  or 

Who,  being  authorized  to  make  or  deliver  any  paper  certifjring  the  receipt 
of  any  property  of  the  United  States  furnished  or  intended  for  the  military 
service  thereof,  makes  or  delivers  to  any  person  such  writing,  without  having 
full  knowledge  of  the  truth  of  the  statements  therein  contained  and  with  intent 
to  defraud  the  United  States ;  or 

Who  steals,  embezzles,  knowingly  and  willfully  misappropriates,  applies  to  his 
own  use  or  benefit,  or  wrongfully  or  knowingly  sells  or  disposes  of  any  ordnance, 
anns,  equipments,  ammunition,  clothing,  subsistence  stores,  money,  or  other 
property  of  the  United  States  furnished  or  intended  for  the  military  service 
thereof ;  or 

Who  knowingly  purchases  or  receives  in  pledge  for  any  obligation  or  indebted- 
ness from  any  soldier,  officer,  or  other  person  who  is  a  part  of  or  employed  in  said 
forees  or  service,  any  ordnance,  arms,  equipment,  ammunition,  clothing,  sub- 
sistenee  stores^  or  other  property  of  the  United  States,  such  soldier,  officer,  or 
other  person  not  having  lawful  right  to  sell  or  pledge  the  same ; 
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Shall,  on  conviction  thereof,  be  punished  by  a  fine  or  imprisonment,  or  by 
such  other  punishment  as  a  court-martial  may  adjudge,  or  by  any  or  all  of  said 
penalties.  And  if  any  person,  being  guilty  of  any  of  the  offenses  aforesaid 
while  in  the  military  service  of  the  United  States,  receives  his  discharge  or  is 
dismissed  from  the  service,  he  shall  continue  to  be  liable  to  be  arrested  and  held 
for  trial  and  sentence  by  a  court-martial  in  the  same  manner  and  to  the  same 
extent  as  if  he  had  not  received  such  discharge  nor  been  dismissed.  And  if  any 
officer,  being  guilty,  while  in  the  military  service  of  the  United  States,  of 
embezzlement  of  ration  savings,  post  exchange,  company,  or  other  like  funds,  or 
of  embezzlement  of  money  or  other  property  intrusted  to  his  charge  by  an 
enlisted  man  or  men,  receives  his  discharge,  or  is  dismissed,  or  is  dropped  from 
the  rolls,  he  shall  continue  to  be  liable  to  be  arrested  and  held  for  trial  and 
sentence  by  a  court-martial  in  the  same  manner  and  to  the  same  extent  as  if 
he  had  not  been  so  discharged,  dismissed,  or  dropped  from  the  rolls.  [41  Stat. 
L.  805,] 

Art.  95.  Conduct  unbecomino  an  officer  and  gentleman. — ^Any  officer  or 
cadet  who  is  convicted  of  conduct  unbecoming  an  officer  and  a  gentleman  shall 
be  dismissed  from  the  service.     [41  Stat.  L.  806.] 

Art.  96.  General  article. —  Though  not  mentioned  in  these  articles,  all  dis- 
orders and  neglects  to  the  prejudice  of  good  order  and  military  discipline,  all 
conduct  of  a  nature  to  bring  discredit  upon  the  military  service,  and  all  crimes 
or  offenses  not  capital,  of  which  persons  subject  to  military  law  may  be  guilty, 
shall  be  taken  cognizance  of  by  a  general  or  special  or  summary  court-martial, 
according  to  the  nature  and  degree  of  the  offense,  and  punished  at  the  discretion 
of  such  court.     [41  Stat.  L.  806.] 

TV,  Courts  of  Inqukt. 

Art.  97.  When  and  by  whom  ordered. — A  court  of  inquiry  to  examine  into 
the  nature  rf  any  transaction  of  or  accusation  or  imputation  against  any  officer 
or  soldier  may  be  ordered  by  the  President  or  by  any  commanding  officer ;  but 
a  court  of  inquiry  shall  not  be  ordered  by  any  commanding  officer  except  upon 
the  request  of  the  officer  or  soldier  whose  conduct  is  to  be  inquired  into.  [41 
Stat.  L.  807.] 

Art.  98.  CoMPOsrriON. — ^A  court  of  inquiry  shall  consist  of  three  or  more 
officers.  For  each  court  of  inquiry  the  authority  appointing  the  court  shall 
appoint  a  recorder.     [41  Stat.  L.  807.] 

Art.  99.  Challenges. —  Members  of  a  court  of  inquiry  may  be  challenged  by 
the  party  whose  conduct  is  to  be  inquired  into,  but  only  for  cause  stated  to  the 
court.  The  court  shall  determine  the  relevancy  and  validity  of  any  challenge, 
and  shall  not  receive  a  challenge  to  more  than  one  member  at  a  time.  The  party 
whose  conduct  is  being  inquired  into  shall  have  the  right  to  be  represented 
before  the  court  by  counsel  of  his  own  selection,  if  such  counsel  be  reasonably 
available.     [41  Stat.  L.  807.] 

Art.  100.  Oath  of  members  and  recorders. —  The  recorder  of  a  court  of 
inquiry  shall  administer  to  the  members  the  following  oath:     '*You,  A.  B., 
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do  swear  (or  aflSrm)  that  you  will  well  and  truly  examine  and  inquire,  according 
to  the  evidence,  into  the  matter  now  before  you  without  partiality,  favor,  affec- 
tion, prejudice,  or  hope  of  reward.  So  help  you  God. ' '  After  which  the  president 
of  the  court  shall  administer  to  the  recorder  the  following  oath:  '*  You,  A.  B., 
do  swear  (or  affirm)  that  you  will,  according  to  your  best  abilities,  accurately 
and  impartially  record  the  proceedings  of  the  court  and  the  evidence  to  be  given 
in  the  ease  in  hearing.    So  help  you  God. '' 

In  case  of  affirmation  the  closing  sentence  of  adjuration  wUl  be  omitted. 
[41  Stat  L,  807.] 

Art.  101.  Powers;  procedure. — ^A  court  of  inquiry  and  the  recorder  thereof 
shall  hav'e  the  same  power  to  summon  and  examine  witnesses  as  is  given  to 
eourts-martial  and  the  trial  judge  advocate  thereof.  Such  witnesses  shall  take 
the  same  oath  or  affirmation  that  is  taken  by  witnesses  before  courts-martial. 
A  reporter  or  an  interpreter  for  a  court  of  inquiry  shall,  before  entering  upon 
his  duties,  take  the  oath  or  affirmation  required  of  a  reporter  or  an  interpreter 
for  a  court-martial.  The  party  whose  conduct  is  being  inquired  into  or  his 
eounsel,  if  any,  shall  be  permitted  to  examine  and  cross-examine  witnesses  so  as 
fully  to  investigate  the  circumstances  in  question.     [41  Stat.  L,  807.] 

Art.  102.  Opinion  on  merits  op  case. — A  court  of  inquiry  shall  not  give  an 
opinion  on  the  merits  of  the  case  inquired  into  unless  specially  ordered  to  do  so. 
[41  Stat.  L.  807.] 

Art.  103.  Record  of  proceedings  —  How  authenticated. —  Each  court  of 
inquiry  shall  keep  a  record  of  its  proceedings,  which  shall  be  authenticated  by 
the  signature  of  the  president  and  the  recorder  thereof,  and  be  forwarded  to  the 
convening  authority.  In  case  the  record  can  not  be  authenticated  by  the 
recorder,  by  reason  of  his  death,  disability,  or  absence,  it  shall  be  signed  by  the 
president  and  by  one  other  member  of  the  court.    [41  Stat.  L.  807.] 

V.  Miscellaneous  Provisions. 

Art.  104,  Disciplinart  powers  of  commanding  officers. —  Under  such  regu- 
lations as  the  President  may  prescribe,  the  commanding  officer  of  any  detach- 
ment, company,  or  higher  command  may,  for  minor  offenses  impose  disciplinary 
punishments  upon  persons  of  his  command  without  the  intervention  of  a  court- 
martialy  unless  the  accused  demands  trial  by  court-martial. 

The  disciplinary  punishments  authorized  by  this  article  may  include  admoni- 
tion, reprimand,  withholding  of  privileges  for  not  exceeding  one  week,  extra 
fatigue  for  not  exceeding  one  week,  restriction  to  certain  specified  limits  for  not 
exceeding  one  week,  and  hard  labor  without  confinement  for  not  exceeding  one 
week,  but  shall  not  include  forfeiture  of  pay  or  confinement  under  guard ;  except 
that  in  time  of  war  or  grave  public  emergency  a  commanding  officer  of  the  grade 
of  brigadier  general  or  of  higher  grade  may,  under  the  provisions  of  this  arti- 
cle also  impose  upon  an  officer  of  his  command  below  the  grade  of  major  a  for- 
feiture of  not  more  than  one-half  of  such  officer's  monthly  pay  for  one  month.  A 
person  punished  under  authority  of  this  article,  who  deems  his  punishment 
unjust  or  disproportionate  to  the  offense,  may,  through  the  proper  channel, 
appeal  to  the  next  superior  authority,  but  may  in  the  meantime  be  required  to 
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undergo  the  punishment  adjudged.  The  conunanding  officer  who  imposes  the 
punishment,  his  successor  in  command,  and  superior  authority  shall  have  power 
to  mitigate  or  remit  any  unexecuted  portion  of  the  punishment.  The  imposition 
and  enforcement  of  disciplinary  punishment  under  authority  of  this  article  for 
any  act  or  omission  shall  not  be  a  bar  to  trial  by  court-martial  for  a  crime  or 
offense  growing  out  of  the  same  act  or  omission ;  but  the  fact  that  a  disciplinary' 
punishment  has  been  enforced  may  be  shown  by  the  accused  upon  trial,  and  when 
so  shown  shall  be  considered  in  determining  the  measure  of  punishment  to  be 
adjudged  in  the  event  of  a  finding  of  guilty.     [41  Stat.  L.  808.] 

Abt.  105.  Injuries  to  property  —  Bedress  op. —  Whenever  complaint  is  made 
to  any  commanding  officer  that  damage  has  been  done  to  the  property  of  any 
person  or  that  his  property  has  been  wrongfully  taken  by  persons  subject  to 
military  law,  such  complaint  shall  be  investigated  by  a  board  consisting  of  any 
number  of  officers  from  one  to  three,  which  board  shall  be  convened  by  the  com- 
manding officer  and  shall  hav^,  for  the  purpose  of  such  investigation,  power  to 
summon  witnesses  and  examine  them  upon  oath  or  affirmation,  to  receive  depo- 
sitions or  other  documentary  evidence,  and  to  assess  the  damages  sustained 
against  the  responsible  parties.  The  assessment  of  damages  made  by  such  board 
shall  be  subject  to  the  approval  of  the  commanding  officer,  and  in  the  amount 
approved  by  him  shall  be  stopped  against  the  pay  of  the  offenders.  And  the 
order  of  such  commanding  officer  directing  stoppages  herein  authorized  shall  be 
conclusive  on  any  disbursing  officer  for  the  payment  by  him  to  the  injured  par- 
ties of  the  stoppages  so  ordered. 

Where  the  offenders  can  not  be  ascertained,  but  the  organization  or  detach- 
ment to  which  they  belong  is  known,  stoppages  to  the  amount  of  damages  inflicted 
may  be  made  and  assessed  in  such  proportion  as  may  be  deemed  just  upon  the 
individual  members  thereof  who  are  shown  to  have  been  present  with  such 
organization  or  detachment  at  the  time  the  damages  complained  of  were  inflicted 
as  determined  by  the  approved  findings  of  the  board.     [41  Stat,  L,  808,] 

Art.  106.  Arrest  op  deserters  by  civm  oppigials. —  It  shall  be  lawful  for 
any  civil  officer  having  authority  under  the  laws  of  the  United  States,  or  of  any 
State,  Territory,  District,  or  possession  of  the  United  States,  to  arrest  offenders, 
summarily  to  arrest  a  deserter  from  the  military  service  of  the  United  States 
and  deliver  him  into  the  custody  of  the  military  authorities  of  the  United  States. 
[41  Stat  L.  808.] 

Art.  107.  Soldiers  to  make  good  time  lost. —  Every  soldier  who  in  an  exist- 
ing or  subsequent  enlistment  deserts  the  service  of  the  United  States  or  without 
proper  authority  absents  himself  from  his  organization,  station,  or  duty  for 
more  than  one  day,  or  who  is  confined  for  more  than  one  day  under  sentence,  or 
while  awaiting  trial  and  disposition  of  his  case,  if  the  trial  results  in  conviction, 
or  through  the  intemperate  use  of  drugs  or  alcoholic  liquor,  or  through  disease 
or  injury  the  result  of  his  own  misconduct,  renders  himself  unable  for  more 
than  one  day  to  perform  duty,  shall  be  liable  to  serve,  after  his  return  to  a  ftdl- 
duty  status,  for  such  period  as  shall,  with  the  time  he  may  have  served  prior  to 
such  desertion,  unauthorized  absence,  confinement,  or  inability  to  perform 
duty,  amount  to  the  full  term  of  that  part  of  his  enlistment  period  which  he  is 
required  to  serve  with  his  organization  before  being  furloughed  to  the  Army 
reserve.    [41  Stat,  L,  809.] 
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Art.  108.  Soldiers  —  Separation  from  the  service. —  No  enlisted  man,  law- 
fully inducted  into  the  military  service  of  the  United  States,  shall  be  discharged 
from  said  service  without  a  certificate  of  discharge,  signed  by  a  field  officer  of  the 
•regiment  or  other  organization  to  which  the  enlisted  man  belongs  or  by  the  com- 
manding officer  when  no  such  field  officer  is  present ;  and  no  enlisted  man  shall 
be  discharged  from  said  service  before  his  term  of  service  has  expired,  except  by 
order  of  the  President,  the  Secretary  of  War,  the  commanding  officer  of  a  depart- 
ment, or  by  sentence  of  a  general  court-martial,     [41  Stat.  L,  809,1 

Art.  109.  Oath  op  enlistment. — At  the  time  of  his  enlistment  every  soldier 

shall  take  the  following  oath  or  affirmation:  '*  I, ,  do  solemnly  swear  (or 

affirm)  that  I  will  bear  true  faith  and  allegiance  to  the  United  States  of  America; 
that  I  will  serve  them  honestly  and  faithfully  against  all  their  enemies  whomso- 
ever ;  and  that  I  will  obey  the  orders  of  the  President  of  the  United  States  and 
the  orders  of  the  officers  appointed  over  me,  according  to  the  Rules  and  Articles 
of  War."  This  oath  or  affirmation  may  be  taken  before  any  officer.  [41  Stat. 
L.  809.] 

Art.  110.  Certain  articles  to  be  read  and  explained. — ^Articles  1,  2,  and  29, 
54  to  96,  inclusive,  and  104  to  109,  inclusive,  shall  be  read  and  explained  to 
every  soldier  at  the  time  of  his  enlistment  or  muster  in,  or  within  six  day^  there- 
after, and  shall  be  read  and  explained  once  every  six  months  to  the  soldiers  of 
every  garrison,  regiment,  or  company  in  the  service  of  the  United  States.  [41 
Stat.  L.  809.] 

Art.  111.  Copy  of  record  of  trial. —  Every  person  tried  by  a  general  court- 
martial  shall,  on  demand  therefor,  made  by  himself  or  by  any  person  in  his 
behalf,  be  entitled  to  a  copy  of  the  record  of  the  trial.  [41  Stat.  L.  809.] 

Art.  112.  Effects  of  deceased  persons — Disposition  of. —  In  case  of  the 
death  of  any  person  subject  to  military  law  the  commanding  officer  of  the  place 
of  command  will  permit  the  legal  representative  or  widow  of  the  deceased,  if 
present,  to  take  possession  of  all  his  effects  then  in  camp  or  quarters ;  and  if  no 
legal  representative  or  widow  be  present,  the  commanding  officer  shall  direct  a 
summary  court  to  secure  all  such  eflfects,  and  said  summary  court  shall  have 
authority  to  collect  and  receive  any  debts  due  decedent's  estate  by  local  debtors 
and  to  pay  the  undisputed  local  creditors  of  decedent  in  so  far  as  any  money 
belonging  to  the  deceased  which  may  come  into  said  summary  court's  possession 
under  this  article  will  permit,  taking  receipts  therefor  for  file  with  said  court's 
final  report  ui>on  its  transactions  to  the  War  Department;  and  as  soon  as 
practicable  after  the  collection  of  such  eflfects  said  summary  court  shall  transmit 
such  eflfects  and  any  money  collected,  through  the  Quartermaster  Department, 
at  Government  expense,  to  the  widow  or  legal  representative  of  the  deceased, 
if  such  be  found  by  said  court,  or  to  the  son,  daughter,  father,  provided  the 
father  has  not  abandoned  the  support  of  his  family,  mother,  brother,  sister,  or 
the  next  of-  kin  in  the  order  named,  if  such  be  found  by  said  court,  or  the  bene- 
ficiary named  in  the  will  of  the  deceased,  if  such  be  found  by  said  court,  and  said 
court  shall  thereupon  make  to  the  War  Department  a  full  report  of  its  transac- 
tions; but  if  there  be  none  of  the  persons  hereinabove,  named,  or  such  persons  or 
their  addresses  are  not  known  to  or  readily  ascertainable  by  said  court,  and  the 
said  court  shall  so  find,  said  summary  court  shall  have  authority  to  convert  into 
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cash,  by  public  or  private  sale,  not  earlier  than  thirty  days  after  the  death  of  the 
deceased,  all  effects  of  deceased  except  sabers,  insignia,  decorations,  medals, 
watches,  trinkets,  manuscripts,  and  other  articles  valuable  chiefly  as  keepsakes; 
and  as  soon  as  practicable  after  converting  such  effects  into  cash  said  summary 
court  shall  deposit  with  the  proper  oflRcer,  to  be  designated  in  regulations,  any 
cash  belonging  to  decedent's  estate,  and  shall  transmit  a  receipt  for  such 
deposits,  any  will  or  other  papers  of  value  belonging  to  the  deceased,  any  sabers, 
insignia,  decorations,  medals,  watches,  trinkets,  manuscripts,  and  other  articles 
valuable  chiefly  as  keepsakes,  together  with  an  inventory  of  the  effects  secured  by 
said  summary  court,  and  a  full  account  of  its  transactions,  to  the  War  Depart- 
ment for  transmission  to  the  Auditor  for  the  War  Department  for  action  as 
authorized  by  law  in  the  settlement  of  accounts  of  deceased  officers  and  enlisted 
men  of  the  Army. 

The  provisions  of  this  article  shall  be  applicable  to  inmates  of  the  United 
States  Soldiers'  Home  who  die  in  any  United  States  military  hospital  outside  of 
the  District  of  Columbia  where  sent  from  the  home  for  treatment.  \41  Stat. 
L.  809.] 

Art.  113.  Inquests. — ^When  at  any  post,  fort,  camp,  or  other  place  garrisoned 
by  the  military  forces  of  the  United  States  and  under  the  exclusive  jurisdiction 
of  the  United  States,  any  person  shall  have  been  found  dead  under  circum- 
stances which  appear  to  require  investigation,  the  commanding  officer  will  desig- 
nate and  direct  a  summary  court-martial  to  investigate  the  circumstances  attend- 
ing the  death;  and,  for  this  purpose,  such  summary  court-martial  shall  have 
power  to  summon  witnesses  and  examine  them  upon  oath  or  affirmation.  He 
shall  promptly  transmit  to  the  post  or  other  commander  a  report  of  his  investi- 
gation and  of  his  findings  as  to  the  cause  of  the  death.     [41  Stat.  L.  610.] 

Art.  114.  Authortty  to  administer  oaths. —  Any  judge  advocate  or  acting 
judge  advocate,  the  president  of  a  general  or  special  court-martial,  any  sum- 
mary court-martial,  the  trial  judge  advocate  or  any  assistant  trial  judge  advo- 
cate of  a  general  or  special  court-martial,  the  president  or  the  recorder  of  a  court 
of  inquiry  or  of  a  military  board,  any  officer  designated  to  take  a  deposition, 
any  officer  detailed  to  conduct  an  investigation,  and  the  adjutant  of  any  com- 
mand shall  have  power  to  administer  oaths  for  the  purposes  of  the  administra- 
tion of  military  justice  and  for  other  purposes  of  military  administration;  and 
in  foreign  places  where  the  Army  may  be  serving  shall  have  the  general  powers  of 
a  notary  public  or  of  a  consul  of  the  United  States  in  the  administration  of  oaths, 
the  execution  and  acknowledgment  of  legal  instruments,  the  attestation  of  docu- 
ments, and  all  other  forms  of  notarial  acts  to  be  executed  by  persons  subject  to 
military  law.    [41  Stat,  L.  810,] 

Art.  115.  Appointment  of  reporters  and  interpreters. —  Under  such  regu- 
lations as  the  Secretary  of  War  may  from  time  to  time  prescribe,  the  president 
of  a  court-martial  or  military  commission  or  a  court  of  inquiry  shall  have  ix>wer 
to  appoint  a  reporter,  who  shall  record  the  proceedings  of  and  testimony  taken 
before  such  court  or  commission  and  may  set  down  the  same,  in  the  first  instance, 
in  shorthand.  Under  like  regulations  the  president  of  a  court-martial  or  mili- 
tary commission,  or  court  of  inquiry,  or  a  summary  court,  may  appoint  an 
interpreter,  who  shall  interpret  for  the  court  or  commission.     [41  Stat.  L.  810.] 
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Art.  116.  Powers  op  assistant  trial  judge  advocate  and  op  assistant 
DEFENSE  COUNSEL. —  An  asslstaiit  trial  judge  advocate  of  a  general  court-martial 
shall  be  competent  to  perform  any  duty  devolved  by  law,  regulation,  or  the 
enstom  of  the  service  upon  the  trial  judge  advocate  of  the  court.  An  assistant 
defense  counsel  shall  be  competent  likewise  to  perform  any  duty  devolved  by 
law,  regulation,  or  the  custom  of  the  service  upon  counsel  for  the  accused. 
[41  Stat.  L.  811.] 

Art.  117.  Removal  op  civil  suits. —  When  any  civil  or  criminal  prosecution 
is  commenced  in  any  court  of  a  State  against  any  officer,  soldier,  or  other  person 
in  the  military  service  of  the  United  States  on  account  of  any  act  done  under 
color  of  his  office  or  status,  or  in  respect  to  which  he  claims  any  right,  title,  or 
authority  under  any  law  of  the  United  States  respecting  the  military  forces 
thereof,  or  under  the  law  of  war,  such  suit  or  prosecution  may  at  any  time 
before  the  trial  or  final  hearing  thereof  be  removed  for  trial  into  the  district 
court  of  the  United  States  in  the  district  where  the  same  is  pending  in  the  man- 
ner prescribed  in  section  33  of  the  Act  entitled  "An  Act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary,'*  approved  March  3,  1911,  and  the 
cause  shall  thereupon  be  entered  on  the  docket  of  said  district  court  and  shall 
proceed  therein  as  if  the  cause  had  been  originally  commenced  in  said  district 
court  and  the  same  proceedings  had  been  taken  in  such  suit  or  prosecution  in 
said  district  court  as  shall  have  been  had  therein  in  said  State  court  prior  to  its 
removal,  and  said  district  court  shall  have  full  power  to  hear  and  determine 
said  cause.     [41  Stat,  L,  811.] 

Art.  118.  Officers,  separation  from  service. —  No  officer  shall  be  discharged 
or  dismissed  from  the  service  except  by  order  of  the  President  or  by  sentence,  of 
a  general  court-martial ;  and  in  time  of  peace  no  officer  shall  be  dismissed  except 
in  pursuance  of  the  sentence  of  a  general  court-martial  or  in  mitigation  thereof; 
but  the  President  may  at  any  time  drop  from  the  rolls  of  the  Army  any  officer 
who  has  been  absent  from  duty  three  months  without  leave  or  who  has  been 
absent  in  confinement  in  a  prison  or  penitentiary  for  three  months  after  final 
conviction  by  a  court  of  competent  jurisdiction.     [41  Stat.  L.  811.] 

Art.  119.  Rank  and  precedence  among  Regulars,  Militu,  and  Volunteers. 
—  That  in  time  of  war  or  public  danger,  when  two  or  more  officers  of  the  same 
grade  are  on  duty  in  the  same  field,  department,  or  command,  or  of  organiza- 
tions thereof,  the  President  may  assign  the  command  of  the  forces  of  such  field, 
department,  or  command,  or  of.  any  organization  thereof,  without  regard  to 
seniority  of  rank  in  the  same  grade.     [41  Stat.  L.  811.] 

Akt.  120.  Command  when  different  corps  or  commands  happen  to  join. — 
When  different  corps  or  commands  of  the  military  forces  of  the  United  States 
happen  to  join  or  do  duty  together,  the  officer  highest  in  rank  of  the  line  of  the 
Regular  Army,  Marine  Corps,  forces  drafted  or  called  into  the  service  of  the 
United  States,  or  Volunteers,  there  on  duty,  shall,  subject  to  the  provisions  of 
the  last  preceding  article,  command  the  whole  and  give  orders  for  what  is  need- 
ful in  the  service,  unless  otherwise  directed  by  the  President.    [41  Stat.  L,  811.] 

Art.  121.  Complaints  of  wrongs. —  Any  officer  or  soldier  who  believes  him- 
self wronged  by  his  commanding  officer,  and,  upon  due  application  to  such  com- 
mander, is  refused  redress,  may  complain  to  the  general  commanding  in  the 
locality  where  the  officer  against  whom  the  complaint  is  made  is  stationed.    The 
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general  shall  examine  into  said  complaint  and  take  proper  measures  for  redress- 
ing the  wrong  complained  of;  and  he  shall,  as  soon  as  possible,  transmit  to  the 
Department  of  War  a  true  statement  of  such  complaint,  with  the  proceedings 
had  thereon.    [41  Stat  L.  811.] 

Sec.  2.  [Provisions  of  Chapter  II,  when  in  effect.]  That  the  provisions  of 
Chapter  II  of  this  Act  shall  take  effect  and  be  in  force  eight  months  after  the 
approval  of  this  Act :  Provided,  That  articles  2,  23,  and  45  shall  take  effect 
immediately.     [41  Stat  L,  812.] 

Sec.  3.  [Liabilities  incurred  prior  to  taking  effect  of  Chapter  n.]  That  all 
offenses  committed  and  all  penalties,  forfeitures,  fines,  or  liabilities  incurred 
prior  to  the  taking  effect  of  Chapter  II  of  this  Act,  under  any  law  embraced 
in  or  modified,  changed,  or  repealed  by  Chapter  II  of  this  Act,  may  be  prose- 
cuted, punished,  and  enforced  in  the  same  manner  and  with  the  same  effect  as  if 
this  Act  had  not  been  passed.     [41  Stat.  L.  812.] 

Sec.  4.  [E.  S.  rec.  1342  repealed.]  That  section  1342  of  the  Revised  Statutes 
of  the  United  States  be,  and  the  same  is  hereby,  repealed,  and  all  laws  and  parts 
of  laws  in  so  far  as  they  are  inconsistent  with  this  Act  are  hereby  repealed. 
[41  Stat  L.  812.] 


Sec.  8.  [Protection  of  uniform  —  sec.  125  of  Act  of  June  3,  1916,  amended 
—  Secretary  of  Navy.]  That  section  125  of  the  Act  entitled  **An  Act  for  mak- 
ing further  and  more  effectual  provisions  for  the  national  defense,  and  for  other 
purposes,"  approved  June  3,  1916,  shall  hereafter  be  in  full  force  and  effect 
as  originally  enacted,  notMdthstanding  anything  contained  in  the  Act  entitled 
"An  Act  permitting  any  person  who  has  served  in  the  United  States  Army, 
Navy,  or  Marine  Corps  in  the  present  war  to  retain  his  uniform  and  personal 
equipment  and  to  wear  the  same  under  certain  conditions,"  approved  Febru- 
ary 28,  1918  [1919?] :  Provided,  That  the  words  ''  or  the  Secretary  of  the 
Navy  "  shall  be  inserted  immediately  after  the  words  '*  the  Secretary  of  War  " 
wherever  those  words  appear  in  section  125  of  the  Act  approved  June  3,  1916, 
hereinbefore  referred  to.     [41  Stat.  L.  836.] 

This  is  from  the  Naval  Appropriation  Act  oi  June  4,  1920,  ch.  228. 

For  Act  of  June  Z,  1916,  §  125,  mentioned  in  the  text,  see  0  Fed.  Stat.  Ann.  (2d  ed.)  1076. 

For  Act  of  Feb.  28,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  370. 


An  Act  Making  appropriations  for  the  support  of  the  Army  for  the  fiscal  year 

ending  June  30,  1921,  and  for  other  purposes. 

[Act  of  June  5,  1920,  ch.  240,  41  Stat  L.  948.] 

•    •    ^    [Sale  of  surplus  supplies,  etc.,  to  state  or  foreign  government.] 

That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized,  in  his  discretion, 
to  sell  tu  any  State  or  foreign  Government  with  which  the  United  States  is  at 
peace  at  the  time  of  the  passage  of  this  Act,  upon  such  terms  as  he  may  deem 
expedient,  any  materiel,  supplies,  or  equipment  pertaining  to  the  Military  Estab- 
lishment, except  foodstuffs,  as,  or  may  hereafter  be  found  to  be  surplus,  which 
are  not  needed  for  military  purposes  and  for  which  there  is  no  adequate  domestic 
market.     [41  Stat  L.  949.] 
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•  •    •    [Army  Air  Service  and  Naval  Aviation  — control  of  operations.] 

That  hereafter  the  Army  Air  Service  shall  control  all  aerial  operations  from 
land  bases,  and  Naval  Aviation  shall  have  control  of  all  aerial  operations 
attached  to  a  fleet,  including  shore  stations  whose  maintenance  is  necessary  for 
operation  connected  with  the  fleet,  for  construction  and  experimentation  and 
for  the  training  of  personnel.     [41  Stat.  L,  954.] 

•  •    •    [Quartermaster   Corps  —  field  clerks,    etc. —  assignments.]     For 

commutation  of  quarters  and  of  heat  and  light  for  field  clerks,  Quartermaster 
Corps,  $100,000 :  Provided,  That  said  clerks,  messengers,  and  laborers  shall  be 
employed  and  assigned  by  the  Secretary  of  War  to  the  offices  and  positions  in 
which  they  are  to  serve.     [41  Stat,  L.  955.] 

*  *  *  [Clerks,  etc.,  of  tactical  divisions,  etc. —  assignment  to  duty  in 
bTu:*eaa  of  War  Department.]  That  no  clerk,  messenger,  or  laborer  at  headquar- 
ters of  tactical  divisions,  military  departments,  brigades,  service  schools,  and 
office  of  the  Chief  of  Staff  shall  be  assigned  to  duty  in  any  bureau  of  the  War 
Department.     [41  Stat.  L.  956.] 

*  *  *  [Army  Mine  Planter  Service  —  warrant  officers  —  increase  of 
salary.]  That,  commencing  January  1,  1920,  warrant  officers,  Army  Mine 
Planter  Service,  shall  be  paid,  in  addition  to  all  pay  and  allowances  now  author- 
ized by  law,  an  increase  at  the  rate  of  $240  per  annum:  Provided,  That  this 
increase  shall  remain  effective  until  the  close  of  the  fiscal  year  ending  June  30, 
1922,  unless  sooner  amended  or  repealed.     [41  Stat.  L.  956.] 


•  •  •  [Army  transports  —  transportation  of  Porto  Bican  Government 
employees,  etc.]  That  hereafter,  when,  in  the  opinion  of  the  Secretary  of  War, 
accommodations  are  available,  transportation  on  Army  transports  may  be  pro- 
vided for  members  and  employees  of  the  Porto  Rican  Government  and  their 
families  without  expense  to  the  United  States.     [41  Stat.  L.  960.] 

•  •  •  [Army  transports  —  transportation  of  civilians  —  receipts.]  That 
in  the  joint  discretion  of  the  Secretary  of  War  and  chairman  of  the  Shipping 
Board,  and  when  space  is  available,  civilian  passengers  and  shipments  of  com- 
mercial cargo  may  be  transported  on  Army  transports  in  the  trans- Atlantic 
service,  at  such  times  as  space  is  not  available  on  commercial  lines,  at  rates  not 
less  than  those  charged  by  commercial  steamship  companies,  between  the  same 
ports,  for  the  same  class  of  accommodations,  the  receipts  from  which  shall  be 
covered  into  the  Treasury  of  the  United  States  to  the  credit  of  miscellaneous 
receipts.     [41  Stat.  L.  960.] 

*  *  *  [Motor  vehicles — purchase  for  experimental  purposes.]  That 
none  of  the  funds  appropriated  or  made  available  under  this  Act  or  any  of  the 
unexpended  balances  of  any  other  Act  shall  be  used  for  the  purchase  of  motor- 
propelled  passenger  or  freight  carrying  vehicles  for  the  Army  except  those  that 
are  purchased  solely  for  experimental  purposes.     [41  Stat.  L.  961.] 

*  *    *     [Siding  horses  —  donations  of  animals  for  breeding — prises.] 

That  the  Secretary  of  War  may,  in  his  discretion,  and  under  such  rules  and 
regulations  as  he  may  prescribe,  accept  donations  of  animals  for  breeding  and 
donations  of  money  for  other  property  to  be  used  as  prizes  or  awards  at  agricul- 
tural fairs,  horse  shows,  and  similar  exhibitions,  in  order  to  encourage  the  breed- 
ing of  riding  horses  suitable  for  Army  purposes.     [41  Stat.  L.  962.] 
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*  *    *    [Vo<»atioiial  Iraining  —  del^  of  officers,  etc.,  as  instructors.]  That 

whenever  possible  officers,  warrant  officers,  noncommissioned  officers,  or  other 
enlisted  men  shall  be  detailed  as  instructors  in  vocational  training  in  the  most 
important  trades  in  lieu  of  civilian  instructors.     [41  St(U,  L.  966,] 

*  •    •    [Vocational  training  —  farm  products  —  increase  in  live  stock  — 

sale.]  That  farm  products  and  the  increase  in  live  stock  (including  fowls) 
which  accrue  as  incidental  to  vocational  training  in  agriculture  and  animal  hus- 
bandry, may  be  sold  under  such  regulations  as  the  Secretary  of  War  may  pre- 
scribe and  the  proceeds  of  such  sales  shall  be  deposited  in  the  Treasury  of  the 
United  States  to  the  credit  of  miscellaneous  receipts.     [41  Stat.  L.  966.] 

*  *    *    [Civilian  rifle  teams  —  traveling  expenses  to  national  matches.] 

That  hereafter  members  of  civilian  rifle  teams  may,  in  the  discretion  of  the 
Secretary  of  War,  be  paid,  as  commutation  of  traveling  expenses  at  the  rate  of 
5  cents  per  mile  for  the  shortest  usually  traveled  route  from  their  homes  to 
national  matches,  when  authorized  to  participate  therein  by  the  Secretary  of 
War  and  for  the  return  travel  thereto :  Provided  further,  That  the  payment  of 
travel  pay  for  the  return  journey  may  be  made  in  advance  of  the  actual  per- 
formance of  travel.     [41  Stat,  L,  966.] 

*  *  *  [Reserve  Officers '  Training  Corps  —  traveling  allowances  to  sum- 
mer camps  —  uniforms  —  Act  of  Jime  3,  1916,  sec.  48,  amended.]  That  so 
much  of  section  48  of  the  Act  of  June  3,  1916,  entitled  ''An  Act  for  making 
further  and  more  effectual  provisions  for  the  national  defense,  and  for  other 
purposes,"  as  relates  to  the  transportation  of  members  of  the  Reserve  Officers' 
Training  Corps  attending  summer  camps  be,  and  the  same  is  hereby  amended 
so  as  to  provide  that  such  members  of  the  Reserve  Officers '  Training  Corps 
^hall  be  paid  as  traveling  allowances  5  cents  per  mile  for  the  distance  by  the 
shortest  usually  traveled  route  from  the  places  from  which  they  are  authorized 
to  proceed  to  the  camp  and  for  the  return  travel  thereto:  Provided  further. 
That  the  payment  of  travel  pay  for  the  return  journey  may  be  made  in  advance 
of  the  actual  performance  of  travel :  Provided  further,  That  the  Secretary  of 
War  may,  in  his  discretion  and  under  such  reprulations  as  he  may  prescribe,  per- 
mit such  institutions  to  furnish  their  own  uniforms  and  receive  as  commutation 
therefor  the  sum  allotted  by  the  Secretary  of  War  to  such  institutions  for 
uniforms.     [41  Stat.  L.  966,] 

For  Act  of  June  3,  1916,  §  48,  mentioned  in  the  text,  gee  9  Fed.  Stat.  Ann.  (2d  ed.)  1024. 

*  *  *  [Motor  ambulances  —  selection  of  types  —  purchase  without  adver- 
tisement.] That  the  Secretary  of  War  may,  in  hid  discretion,  select  typea  and 
makes  of  motor  ambulances  for  the  Army  and  authorize  their  purchase  without 
regaivi  to  the  laws  prescribing?  advertisement  for  proposals  for  supplies  and 
materials  for  the  Army.     [41  Stat.  L.  967.] 

Identical  provisions  appear  in  the  Act  of  July  11,  1919,  ch.  8,  gee  1919  Supp.  Fed.  Stat. 
Ann.  376,  and  in  the  Act  of  July  9,  1918,  see  1918  Supp.  Fed.  Stat.  Ann.  885. 

*  •  •  [Topographic  and  other  surveys  —  maps  —  assistance  from  gor- 
emmental  mapping  agencies.]  For  the  execution  of  topographic  and  other  sur- 
veys, the  securing  of  such  extra  topographic  data  as  may  be  required,  and  the 
preparation  and  printing  of  maps  required  for  military  purposes,  to  be  immc- 
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diately  available  and  remain  avaUable  until  December  31,  1921,  $100,000: 
Provided,  That  the  Secretary  of  War  is  anthorized  to  secure  the  assistance, 
wherever  practicable,  of  the  United  States  Geological  Survey,  the  Coast  and 
Geodetic  Survey,  or  other  mapping  agencies  of  the  Government  in  this  work 
and  to  allot  funds  therefor  to  them  from  this  appropriation.     [41  Stat.  L.  970,] 

•  •  •  [Mexican  border  medals  and  ribbons  —  issuance.]  That  the  Mexi- 
can border  medal  aiid  ribbon  issued  to  National  Guard  officers  and  enlisted  men 
under  the  provisions  of  the  Act  entitled  "An  Act  making  appropriations  for 
the  support  of  the  Army  for  the  fiscal  year  ending  June  30,  1919,"  approved 
July  9,  1918,  shall  be  issued  to  National  Guard  officers  and  enlisted  men  who 
at  the  same  time  served  as  such  in  the  field  under  the  call  of  the  National  Guard 
to  such  Mexican  border  service  but  were  stationed  for  service  at  points  other 
than  on  the  Mexican  border.     [41  Stat.  L.  973,] 

For  the  Act  of  July  0,  1018,  mentioned  in  the  text,  see  191S  Supp.  Fed.  Stat.  Ann.  887. 


[Mexican  border  medals  and  ribbona — issuance  —  men  dishonorably 
charged.]  That  such  medals  shall  not  be  issued  to  men  who  have  subsequent 
to  such  service  been  dishonorably  discharged  from  the  service  or  deserted. 
[41  Stat.  L.  973,] 

•  •  •  [National  Gnard  —  federal  pay.]  That  members  of  the  National 
Ouard  who  have  or  shall  become  entitled  for  a  continuous  period  of  less  than 
one  month  to  Federal  pay  at  the  rates  fixed  for  the  Regular  Army,  whether  by 
virtue  of  a  call  by  the  President,  of  attendance  at  school  or  maneuver,  or  of  any 
other  cause,  and  whose  accounts  have  not  yet  been  settled,  shall  receive  such 
pay  for  eadi  day  of  such  period;  and  the  thirty-first  day  of  a  calendar  month 
shall  not  be  exduded  from  the  computation.     [41  Stat,  L.  973,] 

•  •  •  [National  Gnard  —  lasnance  of  clothing,  etc.,  by  Secretary  of 
War.]  That  the  Secretary  of  War  is  hereby  directed  to  issue  from  surplus 
stores  and  materiel  now  on  hand  and  purchased  for  the  United  States  Army 
nich  articles  of  clothing  and  equipment  and  Field  Artillery  materiel  and  ammu- 
nition as  may  be  needed  by  the  National  Guard  organized  under  the  provisions 
of  the  Act  entitled  "An  Act  for  making  further  and  more  effectual  provisions  for 
the  national  defense,  and  for  other  purposes,"  approved  June  3,  1916.  This 
issue  shall  be  made  without  charge  against  militia  appropriations.  [41  Stat. 
L.  973.] 

For  the  Act  of  Jnne  8,  1916,  mentioned  in  the  text,  see  0  Fed.  Stat.  Ann.  (2d  ed.)  925 
et  aeq. 

•  *  *  [Advances  to  disbursing  officers  —  use.]  That  the  Secretary  of 
War  be,  and  he  hereby  is,  authorized  to  issue  his  requisitions  for  advances  to  dis- 
bursing officers  and  agents  of  the  Army,  under  an  '*  Army  account  of  advances, '* 
not  to  exceed  the  total  appropriation  for  the  Army,  the  amount  so  advanced  to 
be  exclusively  used  to  pay,  upon  proper  vouchers,  obligations  lawfully  payable 
nnder  the  respective  appropriations.     [41  Stat.  L,  975,] 

[Advances  to  disbOTBing  officers  —  charge  to  appropriations.]  That  the 
amount  so  advanced  be  charged  to  the  proper  appropriations  and  returned 
to** Army  account  of  advances  '*  by  pay  and  counterwarrant.  The  said  charge, 
however,  to  particular  appropriations  shall  be  limited  to  the  amount  appro- 
priated to  each.     [41  Stat.  L.  975.] 
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[Advances  to  disbursing  officers  —  audit.]  That  the  Auditor  for  the  War 
Department  shall  declare  the  sums  due  from  the  several  special  appropriations 
upon  complete  vouchers,  as  heretofore,  according  to  law;  and  he  shall  adjust 
the  said  liabilities  with  the  "  Army  account  of  advances."     [41  j3tai.  L,  975.] 

[Advances  to  disbursing  officers  —  transfer  of  sums  available  for  disburse- 
ment.] That  any  balances  of  existing  Army  appropriations  now  available  for 
withdrawal  from  the  Treasury,  together  with  any  unexpended  balances  now 
charged  to  disbursing  officers  or  agents  of  the  Army  which,  under  existing 
law,  are  available  for  disbursement,  shall  at  such  time  as  may  be  designated  by 
the  Secretary  of  War,  be  transferred  on  the  books  of  the  Treasury  Department 
to  **Army  account  of  advances  "  and  shall  be  disbursed  and  accounted  for 
as  such.     [41  Stat.  L,  975,] 

*  *  *  [Gtovemment-owned  establishments  —  orders  for  material  —  pay- 
ment.] That  all  orders  or  contracts  for  the  manufacture  of  material  pertaining 
to  approved  projects  heretofore  or  hereafter  placed  with  Government-owned 
establishments  shall  be  considered  as  obligations  in  the  same  manner  as  provided 
for  similar  orders  placed  with  commercial  manufacturers,  and  the  appropria- 
tions shall  remain  available  for  the  payment  of  the  obligations  so  created  as  in 
the  CAse  of  contracts  or  orders  with  commercial  manufacturers.  [41  Stat. 
L.  975.] 

*  *  *  [Wounded  or  disabled  soldiers,  sailors  or  marines  —  furlough  cer- 
tificates—  transportation.]  The  Secretary  of  War  and  the  Secretary  of  the 
Navy,  under  such  regulations  and  restrictions  as  they  may  provide,  are  hereby 
authorized  to  issue  to  all  wounded  and  otherwise  disabled  soldiers,  sailors,  or 
marines  under  treatment  in  any  Army,  Navy,  or  other  hospital,  who  are  given 
furloughs  at  any  time,  a  furlough  certificate,  which  certificate  shall  be  signed 
by  the  commanding  officer  at  such  hospital.  This  furlough  certificate  when 
presented  by  such  furloughed  soldier,  sailor,  or  marine  to  the  agent  of  any  rail- 
road or  steamship  company  over  whose  lines  said  soldier,  sailor,  or  marine  may 
travel  to  and  from  his  home  during  the  furlough  period  shall  entitle  said 
soldier,  sailor,  or  marine  to  purchase  a  ticket  from  the  point  of  departure  to 
point  of  destination  and  return  at  the  rate  of  1  cent  per  mile,  and  on  presenta- 
tion of  such  certificate  on  which  such  ticket  has  been  issued  the  railroad  or  steam- 
ship company  issuing  such  ticket  shall  be  entitled  to  receive  from  the  Treasury 
of  the  United  States  the  difference  between  the  amount  paid  for  such  ticket  at* 
the  rate  of  1  cent  per  mile  and  the  regular  scheduled  rate  for  such  ticket.  The 
sum  of  $250,000,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated, 
out  of  any  funds  in  the  Treasury  not  otherwise  appropriated,  for  the  purpose  of 
carrying  out  the  provisions  of  this  paragraph.     [41  Stat.  L.  975.] 

[Social  intercourse  between  officers  and  enlisted  men  —  prevention  by  order 
—  penalty  for  issuance.]  Provided,  That  no  part  of  the  funds  herein  appro- 
priated shall  be  expended  in  payment  of  the  salary  of  any  officer  of  the  Army 
of  the  United  States  who  shall  issue  or  cause  to  be  issued  any  order,  written 
or  verbal,  preventing  social  intercourse  between  officers  and  enlisted  men  of  said 
Army  while  not  on  military  duty  when  such  order  was  not  authorized  by  law 
or  general  Executive  order:  Provided  further,  That  this  limitation  shall  not 
apply  to  an  officer  who  shall  have  acted  in  obedience  to  the  mandates  of  his 
superior.      [41   Stat.   L.   976.] 
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[Discharged  soldiers,  sailors  and  marines  receiving  treatment  from  Public 
Health  Service  —  purchase  of  army  stores.]  That  hereafter  honorably  dis- 
charged officers  and  enlisted  men  of  the  Army,  Navy,  or  Marine  Corps  who  are 
being  cared  for  and  are  receiving  medical  treatment  from  the  Public  Health 
Service  shall,  while  undergoing  such  care  and  treatment,  be  permitted  to  pur- 
chase subsistence  stores  and  articles  of  other  authorized  supplies,  except  articles 
of  the  uniform,  from  the  Army,  Navy,  and  Marine  Corps  at  the  same  price  as 
charged  the  officers  and  enlisted  men  of  the  Army,  Navy,  and  Marine  Corps. 
[41  Stat  L.  976.] 

*  *  *  [Loan  of  rifles  and  accessories  to  organization  of  war  veterans  — 
sale  of  ammunition  —  Act  of  Feb.  10,  1920,  amended.]  That  the  Act  entitled 
"An  Act  authorizing  the  Secretary  of  War  to  loan  Army  rifles  to  posts  of  the 
American  Legion,"  approved  February  10,  1920,  be,  and  the  same  is  hereby, 
amended  to  read  as  follows : 

**  That  the  Secretary  of  War  is  hereby  authorized,  under  rules,  limitations, 
and  regulations  to  be  prescribed  by  him,  to  loan  obsolete  or  condemned  Army 
rifles,  slings,  and  cartridge  belts  to  posts  or  camps  of  organizations  composed 
of  honorably  discharged  soldiers,  sailors,  or  marines,  for  use  by  them  in  connec- 
tion with  the  funeral  ceremonies  of  deceased  soldiers,  sailors,  and  marines,  and 
for  other  post  ceremonial  purposes;  and  to  sell  such  posts  and  camps  blank 
ammunition  in  suitable  amounts  for  said  rifles  at  cost  price,  plus  cost  of  packing 
and  transportation :  Provided,  however,  That  not  to  exceed  ten  such  rifles  shall 
be  issued  to  any  one  post  or  camp.  * '    [41  Stat,  L.  976,] 

For  the  Act  of  Feb.  10,  1920,  amended  by  the  text,  see  supra,  this  title,  p.  288. 

*  *  *  [Emergency  commissioned  personnel  —  number  —  discharge  — 
officers  of  regular  army«]  That  the  President  is  authorized  to  retain  tempo- 
rarily in  service,  under  their  present  commissions,  or  to  discharge  and  recommis- 
sion  temporarily  in  lower  grades,  such  emergency  officers  as  he  may  deem  neces- 
sary ;  but  the  total  number  of  officers  on  active  duty,  exclusive  of  retired  officers 
and  disabled  emergency  officers  undergoing  treatment  for  physical  reconstruc- 
tion, shall  at  no  time  exceed  seventeen  thousand  eight  hundred  and  twenty- 
three.  Any  emergency  officer  may  be  discharged  when  his  services  are  no  longer 
required,  and  aU  such  officers  shall  be  discharged  not  later  than  December  31, 
1920.  All  officers  of  the  Regular  Army  holding  commissions  granted  for  the 
period  of  the  existing  emergency,  in  whatever  grade,  shall  be  discharged  there- 
from not  later  than  June  30,  1920.     [41  Stat,  L,  977.] 


Sbo.  8.  [Surplus  supplies  and  equipment  pertaining  to  military  establish- 
ment—  transfer  to  Chief  of  Engineers.]  That  the  Secretary  of  War  be,  and  he 
is  hereby,  authorized  and  empowered,  in  his  discretion,  to  transfer,  free  of 
diarge,  to  the  Chief  of  Engineers,  United  States  Army,  for  use  in  the  execution, 
tmder  his  direction,  of  any  civil  work  or  works  authorized  by  Congress,  such 
material,  supplies,  instruments,  vehicles,  machinery,  or  other  equipment  per- 
taining to  the  Military  Establishment  as  are  or  may  hereafter  be  found  to  be 
surplus  and  no  longer  required  for  military  purposes.    [41  Stat.  L,  1015,] 

This  ia  from  the  Rivers  and  Harbors  Appropriation  Act  of  June  5,  1920,  ch.  252. 
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•  •  •  [Traosportation  from  Europe  of  wives  of  soldiers.]  The  Secre- 
tary of  War  is  authorized  to  pay  for  the  transportation  from  Eiii*ope  to  the 
United  States  of  the  wives  of  soldiers  who  became  such  while  the  soldiers  were 
in  Europe.  The  payment  therefor  shall  be  made  from  funds  appropriated  for 
the  transportation  of  the  Army  and  its  supplies  and  at  the  per  capita  rates 
agreed  upon  for  the  transportation  of  the  troops.     [41  Stat.  L,  1026, \ 

This  ifl  from  the  Deficieacy  Appropriation  Act  of  June  6,  1920,  ch.  253. 


An  Act  Authorizing  the  enlistment  of  non-English  speaking  citizens  and  aliens. 

[Act  of  June  14, 1920,  ch,  286,  41  Stat,  L,  1077,] 

[Enlistments  —  non-English  speaking  citizens  and  aliens — ^repeal  of  pro- 
vision in  Act  of  Ang.  1,  1894.]  That  so  much  of  the  Act  of  Congress  entitled 
*'An  Act  to  regulate  enlistments  in  the  Army  of  the  United  States/'  approved 
August  1,  1894,  as  provides  that  **  in  time  of  peace  no  person  (except  an 
Indian)  who  can  not  speak,  read,  and  write  the  English  language  "  be,  and  the 
same  is  hereby  repealed.    [41  Stat,  L,  1077.] 

For  Act  of  Aug.  1,  1894,  a  portion  of  which  is  here  repealed,  see  9  Fed.  Stat.  Ann.  (2d  ed.) 
1032. 


WAR  FINANCE  CORPORATION 

See  Corporations 


WAR  RISK  INSURANCE 

Sec  Civil  Service;  Hospitals  and  Asylums;  War  Department  and  Military 

Establishment 


WATERS  865 


WATERS 

Act  of  Feb.  25,  1920,  ch.  86,  366. 

Reclamation  Projects  —  Furnishing  Water  Supply  for  Other  Pur- 
poses than  Irrigation,  366. 

Act  of  June  5, 1920,  ch.  235  (Sundry  Civil  Appropriation  Act),  366. 

Sec.  1.  Reclamation    Service  —  Traveling    Expenses  —  Automobiles    and 
Motor  Cycles  —  Mileage,  366. 

Act  of  Jtine  10,  1920,  ch.  285  (Federal  Water  Power  Act),  367. 

Sec.  1.  Federal  Power   Commission  —  Creation  —  Membership  —  Quorum 

—  Seal,  367. 

2.  Executive  Secretary  —  Engineer  Officer  —  Work  of  Commission  — 

Performance  by  Departments  of  War,  Interior,  and  Agriculture 

—  Expenses,  367, 

3.  Words  Used  in  Act  Defined,  367, 

4.  Powers  of  Commission  —  Licenses  to  Improve  Navigation  or  Develop 

Water  Power  —  Preliminary  Permits,  369. 

5.  Preliminary  Permits  —  Purpose  —  Scope,  371. 

6.  Licenses  —  Conditions  of  Issuance  -r-  Revocation,  Alteration   and 

Surrender,  371. 

7.  Preference  in  Issuing  Licenses  or  Permits  —  States  and  Municipali- 

ties  —  Project  by  United  States,  372. 

8.  Transfer    of    Licenses  —  Conditions — What     Are     ''Voluntary 

Tranfers/'  372. 

9.  Applicants  for  Licenses  —  Evidence  Submitted  to  Commission,  372. 

10.  Licenses  —  Conditions  of  Issuance,  373. 

11.  Project   Works  Along  or  in  Navigable   Waters  —  Conditions  in 

Licenses,  374. 

12.  Locks    or    Other    Navigation    Structures  —  Projects    Involving 

Navigable  Waters,  375. 

13.  Construction  of  Project  Works  —  Limitation  of  Time  for  Construe^ 

tion,  375. 

14.  Authority  of  United  States  to  Take  Over  Projects  —  Compensation 

—  Condemnation,  376. 

15.  New  Licenses  and  Renewals,  376. 

16.  Temporary  Use  of  Projects  by  United  States  When  Safety  of  Nation 

Involved  —  Compensation,  377. 

17.  Proceeds  from  Indian  Reservation  —  Charges  Arising  from  Licenses 

—  Disposition,  377. 

18.  Operation  of  Navigation  Facilities  —  Rules  and  Regulations,  378. 

19.  Corporations  Furnishing  Power  for  Sale  or  Use  in  Public  Service 

—  Regulation  by  State,  378. 

20.  Power  Sold  in  Interstate  or  Foreign  Commerce  —  Regulation  of 

Rates  and  Service  Rendered,  378. 

21.  Condemnation  Proceedings,  379. 

22.  Contracts  for  the  Sale  and  Delivery  of  Power  —  Public  Interest 

Requiring  Extension  of  Time  Beyond  License  Period,  379. 


366  FED.  STAT.  ANN.— 1920  SUPP. 

Sec,  23,  Permits,  Rights  of  Way,  etc.,  Heretofore  Granted  —  Previsions 
of  This  Act  as  Affecting  —  Projects  Already  Constructed  — 
Licenses  —  Valuation  —  Projects  in  Non-navigable  Waters,  380, 

24.  Public  Lands  Included  in  Proposed  Projects  —  Reservation  from 

Entry,  etc.,  380. 

25.  Offenses  —  Violation  of  Provisions  of  Act,  Contracts,  etc.,  381. 

26.  Actions  in  Equity  by  Attorney  General  —  Jurisdiction  and  Pro- 

cedure  —  Revocation  of  Licenses  —  Sale  of  Property,  etc.,  381. 

27.  State  Laws  Relating  to  Water  as  Affected  by  This  Act,  382. 

28.  Amendment  of  Act  —  Reservation  of  Right  —  Effect  of  Amend- 

ment on  Licenses,  382. 

29.  Repeal  of  Inconsistent  -Statutory  Provisions  —  Sec.  18  of  Act  of 

Aug.  8, 1917,  Repealed,  382. 

30.  Title  of  Act  —  ''  The  Federal  Water  Power  Act,''  382. 

CROSS-REFERENCES 

See  also  INDIANS;  SHIPPING  AND  NAVIGATION 

An  AoA  For  furnishing  water  supply  for  miscellaneous  purposes  in  oonnectioB 

with  reclamation  projects. 

[Act  of  Feb.  25,  1920,  ch.  86,  41  Stat.  L.  451.] 

[Reclamation  projects  —  furnishing  water  supply  for  other  purposes  than 
irrigation.]  That  the  Secretary  of  the  Interior  in  connection  with  the  opera- 
tions under  the  reclamation  law  is  hereby  authorized  to  enter  into  contract  to 
supply  water  from  any  project  irrigation  system  for  other  purposes  than  irriga- 
tion, upon  such  conditions  of  delivery,  use,  and  payment  as  he  may  deem  proper : 
Provided,  That  the  approval  of  such  contract  by  the  water  users'  association 
or  associations  shall  have  first  been  obtained :  Provided,  That  no  such  contract 
shall  be  entered  into  except  upon  a  showing  that  there  is  no  other  practica])le 
source  of  water  supply  for  the  purpose :  Provided,  further,  That  no  water  shall  be 
furnished  for  the  uses  aforesaid  if  the  delivery  of  such  water  shall  be  detrimental 
to  the  water  service  for  such  irrigation  project,  nor  to  the  rights  of  any  prior 
appropriator :  Provided,  further.  That  the  moneys  derived  from  such  contracts 
shall  be  covered  into  the  reclamation  fund  and  be  placed  to  the  credit  of  the 
project  from  which  such  water  is  supplied.    [41  Stat.  L.  451.] 


[Sec.  1.}  *  *  *  [Beclamation  service  —  traveling  expenses  —  automo- 
biles and  motor  cycles  —  mileage.]  Whenever,  during  the  fiscal  year  ending 
June  30,  1921,  the  Director  of  the  Reclamation  Service  shall  find  that  the 
expenses  of  travel  can  be  reduced  thereby,  he  may,  in  lieu  of  actual  traveling 
expenses,  under  such  regulations  as  he  may  prescribe,  authorize  the  payment 
of  not  to  exceed  3  cents  per  mile  for  a  motor  cycle  or  7  cents  per  mile  for  an 
automobile,  used  for  necessary  travel  on  official  business.     [41  Stat.  L.  915.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  5,  1920,  ch.  236. 
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An  Act  To  create  a  Federal  Power  Ck)iimus8ion ;  to  provide  for  the  improve- 
ment of  navigation ;  the  development  of  water  power ;  the  use  of  the  pub- 
lic lands  in  relation  thereto,  and  to  repeal  section  18  of  the  River  and 
Harbor  Appropriation  Act,  approved  August  8,  1917,  and  for  other 
purposes. 

[Act  of  June  10, 1920,  ch,  285,  41  Stat  L.  1063.] 

[Sec.  1.]  [Federal  Power  Commission  —  creation  —  membership  —  quorum 
—  seaL]  That  a  commission  is  hereby  created  and  established,  to  be  known 
as  the  Federal  Power  Commission  (hereinafter  referred  to  as  the  commis- 
sion), which  shall  be  composed  of  the  Secretary  of  War,  the  Secretary  of 
the  Interior,  and  the  Secretary  of  Agriculture.  Two  members  of  the  commis- 
sion shall  constitute  a  quorum  for  the  transaction  of  business,  and  the  com- 
mission shall  have  an  official  seal,  which  shall  be  judicially  noticed.  The 
President  shall  designate  the  chairman  of  the  commission.     [41  Stat.  L.  1063.] 

Sec.  2.  [Executive  secretary  —  engineer  officer — work  of  commission  — 
performance  by  Departments  of  War,  Interior  and  Agriculture  —  expenses.] 

That  the  commission  shall  appoint  an  executive  secretary,  who  shall  receive  a 
salary  of  $5,000  a  year,  and  prescribe  his  duties,  and  the  commission  may 
request  the  President  of  the  United  States  to  detail  an  officer  from  the  United 
States  Engineer  Corps  to  serve  the  commission  as  engineer  officer,  his  duties  to 
be  prescribed  by  the  commission. 

The  work  of  the  commission  shall  be  performed  by  and  through  the  Depart- 
ments of  War,  Interior,  and  Agriculture  and  their  engineering,  technical,  cleri- 
cal, and  other  personnel  except  as  may  be  otherwise  provided  by  law. 

All  the  expenses  of  the  commission,  including  rent  in  the  District  of  Columbia, 
aU  necessary  expenses  for  transportation  and  subsistence,  including,  in  the  dis- 
cretion of  the  commission,  a  per  diem  of  not  exceeding  $4  in  lieu  of  subsistence 
incurred  by  its  employees  under  its  orders  in  making  any  investigation,  or  con- 
ducting field  work,  or  upon  official  business  outside  of  the  District  of  Columbia 
and  away  from  their  designated  points  of  duty,  shall  be  allowed  and  paid  on 
the  presentation  of  itemized  vouchers  therefor  approved  by  a  member  or  officer 
of  the  commission  duly  authorized  for  that  purpose ;  and  in  order  to  defray  the 
expenses  made  necessary  by  the  provisions  of  this  Act  there  is  hereby  authorized 
to  be  appropriated  such  sums  as  Congress  may  hereafter  determine,  and  the 
sum  of  $100,000  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury 
not  otherwise  appropriated,  available  until  expended,  to  be  paid  out  upon  war- 
rants drawn  on  the  Secretary  of  the  Treasury  upon  order  of  the  commission. 
[41  Stat  L.  1063.] 

Sec.  3.  [Words  used  in  Act  defined.]  That  the  words  defined  in  this  section 
shall  have  the  following  meanings  for  the  purposes  of  this  Act,  to  wit : 

"  Public  lands  "  means  such  lands  and  interest  in  lands  owned  by  the  United 
States  as  are  subject  to  private  appropriation  and  disposal  under  public-land 
laws.    It  shall  not  include  '  *  reservations, ' '  as  herinaf ter  defined. 

*'  Reservations  "  means  national  monuments,  national  parks,  national  forests, 
tribal  lands  embraced  within  Indian  reservations,  military  reservations,  and 
other  lands  and  interests  in  lands  owned  by  the  United  States,  and  withdrawn, 
wjserved,  or  withheld  from  private  appropriation  and  disposal  under  the  public- 
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land  laws ;  also  lands  and  interests  in  lands  acquired  and  held  for  any  public 
purpose. 

*'  Corporation  "  means  a  corporation  organized  under  the  laws  of  any  State 
or  of  the  United  States  empowered  to  develop,  transmit,  distribute,  sell,  lease, 
or  utilize  power  in  addition  to  such  other  powers  as  it  may  possess,  and  author- 
ized to  transact  in  the  State  or  States  in  which  its  project  is  located  all  business 
necessary  to  effect  the  purposes  of  a  license  under  this  Act.  It  shall  not  include 
*'  municipalities  *'  as  hereinafter  defined. 

**  State"  means  a  State  admitted  to  the  Union,  the  District  of  Columbia, 
and  any  organized  Territory  of  the  United  States. 

'*  Municipality  '*  means  a  city,  county,  irrigation  district,  drainage  district, 
or  other  political  subdivision  or  agency  of  a  State  competent  under  the  laws 
thereof  to  carry  on  the  business  of  developing,  transmitting,  utilizing,  or  dis- 
tributing power. 

'*  Navigable  waters  ''  means  those  parts  of  streams  or  other  bodies  of  water 
over  which  Congress  has  jurisdiction  under  its  authority  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States,  and  which  either  in  their 
natural  or  improved  condition,  notwithstanding  interruptions  between  the  navi- 
gable parts  of  such  streams  or  waters  by  falls,  shallows,  or  rapids  compelling 
land  carriage,  are  used  or  suitable  for  use  for  the  transportation  of  persons  or 
property  in  interstate  or  foreign  commerce,  including  therein  all  such  interrupt- 
ing falls,  shallows,  or  rapids ;  together  with  such  other  parts  of  streams  as  shall 
have  been  authorized  by  Congress  for  improvement  by  the  United  States  or 
shall  have  been  recommended  to  Congress  for  such  improvement  after  investiga- 
tion under  its  authority. 

'*  Municipal  purposes  "  means  and  includes  all  purposes  within  municipal 
powers  as  defined  by  the  constitution  or  laws  of  the  State  or  by  the  charter  of 
the  municipality. 

"  Government  dam  ''  means  a  dam  or  other  work,  constructed  or  owned  by 
the  United  States  for  Government  purposes,  with  or  without  contribution  from 
others. 

**  Project  '*  means  complete  unit  of  improvement  or  development,  consisting 
of  a  power  house,  all  water  conduits,  all  dams  and  appurtenant  works  and 
structures  (including  navigation  structures)  which  are  a  part  of  said  unit,  and 
all  storage,  diverting,  or  forebay  reservoirs  directly  connected  therewith,  the 
primary  line  or  lines  transmitting  power  therefrom  to  the  point  of  junction 
with  the  distribution  system  or  with  the  interconnected  primary  transmission 
system,  all  miscellaneous  structures  used  and  useful  in  connection  with  said 
unit  or  any  part  thereof,  and  all  water  rights,  rights  of  way,  ditches,  dams, 
reservoirs,  lands,  or  interest  in  lands,  the  use  and  occupancy  of  which  are  neces- 
sary or  appropriate  in  the  maintenance  and  operation  of  such  unit. 
Project  works  "  means  the  physical  structures  of  a  project. 
Net  investment  ''  in  a  project  means  the  actual  legitimate  original  cost 
thereof  as  defined  and  interpreted  in  the  *'  classification  of  investment  in  road 
and  equipment  of  steam  roads,  issue  of  1914,  Interstate  Commerce  Commission,*' 
plus  similar  costs  of  additions  thereto  and  betterments  thereof,  minus  the  sum 
of  the  following  items  properly  allocated  thereto,  if  and  to  the  extent  that  such 
items  have  been  accumulated  during  the  period  of  the  license  from  earnings 
in  excess  of  a  fair  return  on  such  investment:  (a)  Unappropriated  surplus, 
(b)  aggregate  credit  balances  of  current  depreciation  accounts,  and  (c)  aggre- 
gate appropriations  of  surplus  oy  ijicome  held  in  amortization,  sinking  fund,  or 
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similar  reserves,  or  expended  for  additions  or  betterments  or  used  for  the  pur- 
poses for  which  such  reserves  vrere  created.  The  term  '*  cost  "  shall  include, 
in  so  far  as  applicable,  the  elements  thereof  prescribed  in  said  classification,  but 
shall  not  include  expenditures  from  funds  obtained  through  donations  by  States, 
municipalities,  individuals,  or  others,  and  said  classification  of  investment  of 
the  Interstate  Commerce  Commission  shall  in  so  far  as  applicable  be  published 
and  promulgated  as  a  part  of  the  rules  and  regulations  of  the  commission* 
[41  Stat  L.  1063.] 

Sec.  4.  [Fowen  of  commiasion  —  licenses  to  improve  navigation  or  develop 
water  power — preliminary  permits.]  That  the  commission  is  hereby  author- 
ised and  empowered  — 

(a)  To  make  investigations  and  to  collect  and  record  data  concerning  the 
utilization  of  the  water  resources  of  any  region  to  be  developed,  the  water  power 
industry  and  its  relation  to  other  industries  and  to  interstate  or  foreign  com- 
merce, and  concerning  the  location,  capacity,  development  costs,  and  relation  to 
markets  of  power  sites,  and  whether  the  power  from  Qovemment  dams  can  be 
advantageously  used  by  the  United  States  for  its  public  purposes,  and  what  is  a 
fair  value  of  such  power,  to  the  extent  the  commission  may  deem  necessary  or 
useful  for  the  purposes  of  this  Act. 

In  order  to  aid  the  commission  in  determining  the  net  investment  of  a  licensee 
in  any  project,  the  licensee  shall,  upon  oath,  within  a  reasonable  period  of  time, 
to  be  fixed  by  the  commission,  after  the  construction  of  the  original  project  or 
any  addition  thereto  or  betterment  thereof,  file  with  the  commission,  in  such 
detail  as  the  commission  may  require,  a  statement  in  duplicate  showing  the 
actual  legitimate  cost  of  construction  of  such  project,  addition,  or  betterment, 
and  the  priee  paid  for  water  rights,  rights  of  way,  lands,  or  interest  in  lands. 
The  conmiission  shall  deposit  one  of  said  statements  with  the  Secretary  of  the 
Treasury.  The  licensee  shall  grant  to  the  commission  or  to  its  duly  authorized 
agent  or  agents,  at  all  reasonable  times,  free  access  to  such  project,  addition,  or 
betterment,  and  to  all  maps,  profiles,  contracts,  reports  of  engineers,  accounts, 
books,  records,  and  all  other  papers  and  documents  relating  thereto. 

(b)  To  cooperate  with  the  executive  departments  and  other  agencies  of  State 
or  National  Governments  in  such  investigations;  and  for  such  purpose  the 
several  departments  and  agencies  of  the  National  Government  are  authorized 
and  directed  upon  the  request  of  the  commission,  to  furnish  such  records,  papers, 
and  information  in  their  possession  as  may  be  requested  by  the  commission,  and 
temjwrarily  to  detail  to  the  commission  such  oflScers  or  experts  as  may  be  neces- 
sary in  such  investigations. 

(c)  To  make  public  from  time  to  time  the  information  secured  hereunder,  and 
to  provide  for  the  publication  of  its  reports  and  investigations  in  such  form 
and  manner  as  may  be  best  adapted  for  public  information  and  use.  The  com- 
mission, on  or  before  the  first  Monday  in  December  of  each  year,  shall  submit  to 
Congress  for  the  fiscal  year  preceding  a  classified  report  showing  the  permits 
and  licenses  issued  under  this  Act,  and  in  each  case  the  parties  thereto,  the  terms 
prescribed,  and  the  moneys  received,  if  any,  on  account  thereof. 

(d)  To  issue  licenses  to  citizens  of  the  United  States,  or  to  any  association  of 
such  citizens,  or  to  any  corporation  organized  under  the  laws  of  the  United 
States  or  any  State  thereof,  or  to  any  State,  or  municipality  for  the  purpose  of 
oonstructing,   operating,   and  maintaining  dams,   water  conduits,   reservoirs, 


370  FED.  STAT.  ANN.— 1920  SUPP. 

power  houses,  transmission  lines,  or  other  project  works  necessary  or  convenient 
for  the  development  and  improvement  of  navigation,  and  for  the  development, 
transmission,  and  utilization  of  power  across,  along,  from  or  in  any  of  the 
navigable  waters  of  the  United  States,  or  upon  any  part  of  the  public  lands  and 
reservations  of  the  United  States  (including  the  Territories),  Qr_forJJia^ur- 
pose  of  utilizing  the  surplus  water  or  water  x)ower  fjzonL-agy  Goyernnn^t  dam, 
except^as^herein~lJrovi3edr:  ProvtS^d,  That  licenses  shall  be  issued  within  any 
reservation  only  after  a  finding  by  the  commission  that  the  license  will  not  inter- 
fere or  be  inconsistent  with  the  purpose  for  which  such  reservation  was  created 
or  acquired,  and  shall  be  subject  to  and  contain  such  conditions  as  the  Secretary 
of  the  department  under  whose  supervision  such  reservation  falls  shall  deem 
necessary  for  the  adequate  protection  and  utilization  of  such  reservation:  Pro- 
vided further,  That  no  license  affecting  the  navigable  capacity  of  any  navigable 
waters  of  the  United  States  shall  be  issued  until  the  plans. of  the  dam  or  other 
structures  affecting  navigation  have  been  approved  by  the  Chief  of  Engineers 
and  the  Secretary  of  War.  Whenever  the  contemplated  improvement  is,  in  the 
judgment  of  the  commission,  desirable  and  justified  in  the  public  interest  for  the 
purpose  of  improving  or  developing  a  waterway  or  waterways  for  the  use  or 
benefit  of  interstate  or  foreign  commerce,  a  finding  to  that  effect  shall  be  made 
by  the  commission  and  shall  become  a  part  of  the  records  of  the  commission: 
Provided  further,  That  in  case  the  commission  shall  find  that  any  Government 
dam  may  be  advantageously  used  by  the  United  States  for  public  purposes  in 
addition  to  navigation,  no  license  therefor  shall  be  issued  until  two  years  after 
it  shall  have  reported  to  Congress  the  facts  and  conditions  relating  thereto, 
except  that  this  provision  shall  not  apply  to  any  Government  dam  constructed 
prior  to  the  passage  of  this  Act :  And  provided  further,  That  upon  the  filing  of 
any  application  for  a  license  which  has  not  been  preceded  by  a  preliminary 
permit  under  subsection  (e)  of  this  section,  notice  shall  be  given  and  published 
as  required  by  the  proviso  of  said  subsection. 

(e)  To  issue  preliminary  permits  for  the  purpose  of  enabling  applicants  for  a 
license  hereunder  to  secure  the  data  and  to  perform  the  acts  required  by  section 
9  hereof:  Provided,  however,  That  upon  the  filing  of  any  application  for  a  pre- 
liminary permit  by  any  person,  association,  or  corporation  the  commission, 
before  granting  such  application,  shall  at  once  give  notice  of  such  application 
in  writing  to  any  State  or  municipality  likely  to  be  interested  in  or  affected  by- 
such  application;  and  shall  also  publish  notice  of  such  application  for  eight 
weeks  in  a  daily  or  weekly  newspaper  published  in  the  county  or  counties  in 
which  the  project  or  any  part  thereof  or  the  lands  affected  thereby  are  situated. 

(f)  To  prescribe  rules  and  regulations  for  the  establishment  of  a  system  of 
accounts  and  for  the  maintenance  thereof  by  licensees  hereunder;  to  examine 
all  books  and  accounts  of  such  licensees  at  any  time ;  to  require  them  to  submit 
at  such  time  or  times  as  the  commission  may  require  statements  and  reports, 
including  full  information  as  to  assets  and  liabilities,  capitalization,  net  invest- 
ment and  reduction  thereof,  gross  receipts,  interest  due  and  paid,  depreciation 
and  other  reserves,  cost  of  project,  cost  of  maintenance  and  operation  of  the 
project,  cost  of  renewals  and  replacements  of  the  project  works,  and  as  to  depre- 
ciation of  the  project  works  and  as  to  production,  transmission,  use  and  sale  of 
power;  also  to  require  any  licensee  to  make  adequate  provision  for  cxir- 
rently  determining  said  costs  and  other  facts.  All  such  statements  and 
reports  shall  be  made  upon  oath,  unless  otherwise  specified,  and  in.  such  form, 
and  on  such  blanks  as  the  <5ommission  may  require.    Any  person  who,  for  ihe 
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purpose  of  deceiving,  makes  or  causes  to  be  made  any  false  entry  in  the  books 
or  die  accounts  of  such  licensee,  and  any  person  who,  for  the  purpose  of  deceiv- 
ing, makes  or  causes  to  be  made  any  false  statement  or  report  in  response  to  a 
request  or  order  or  direction  from  the  commission  for  the  statements  and  report 
herein  referred  to  shall,  upon  conviction,  be  fined  not  more  than  $2,000  or 
imprisoned  not  more  than  five  years,  or  both. 

(g)  To  hold  hearings  and  to  order  testimony  to  be  taken  by  deposition  at  any 
designated  place  in  connection  with  the  application  for  any  permit  or  license, 
or  the  regulation  of  rates,  service,  or  securities,  or  the  making  of  an  investiga- 
tion, as  provided  in  this  Act ;  and  to  require  by  subpoena,  signed  by  any  member 
of  the  commission,  the  attendance  and  testimony  of  witnesses  and  the  produc- 
tion of  documentary  evidence  from  any  place  in  the  United  States,  and  in  case 
of  disobedience  to  a  subpoena  the  commission  may  invoke  the  aid  of  any  court  of 
the  United  States  in  requiring  the  attendance  and  testimony  of  witnesses  and 
the  production  of  documentary  evidence.  Any  member,  expert,  or  examiner  of 
the  commission  may,  when  duly  designated  by  the  commission  for  such  purposes, 
administer  oaths  and  affirmations,  examine  witnesses  and  receive  evidence. 
Depositions  may  be  taken  before  any  person  designated  by  the  conunission  or  by 
its  executive  secretary  and  empowered  to  administer  oaths,  shall  be  reduced  to 
writing  by  such  person  or  under  his  direction,  and  subscribed  by  the  deponent. 
Witnesses  summoned  before  the  commission  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the  courts  of  the  United  States,  and  witnesses 
whose  depositions  are  taken  and  persons  taking  the  same  shall  severally  be 
entitled  to  the  same  fees  as  are  paid  for  like  services  in  the  courts  of  the  United 
States. 

(h)  To  perform  any  and  all  acts,  to  make  such  rules  and  regulations,  and  to 
issue  such  orders  not  inconsistent  with  this  Act  as  may  be  necessary  and  proper 
for  the  purpose  of  carrying  out  the  provisions  of  this  Act.     [41  Stat.  L.  1065.] 

Sbg.  5.  [Preliminary  permits  —  purpose  —  scope.]  That  each  preliminary 
permit  issued  under  this  Act  shall  be  for  the  sole  purpose  of  maintaining  priority 
of  application  for  a  license  under  the  terms  of  this  Act  for  such  period  or 
periods,  not  exceeding  a  total  of  three  years,  as  in  the  discretion  of  the  com- 
misBion  may  be  necessary  for  making  examinations  and  surveys,  for  preparing 
maps,  plans,  si)ecifications,  and  estimates,  and  for  making  financial  arrange- 
ments. Bach  such  permit  shall  set  forth  the  conditions  under  which  priority 
shall  be  maintained  and  a  license  issued.  Such  permits  shall  not  be  transferable, 
and  may  be  canceled  by  order  of  the  commission  upon  failure  of  permittees  to 
comply  with  the  conditions  thereof.     [41  Stat,  L.  1067.] 

Sec.  6.  [Licenses  —  conditions  of  issnance  —  revocation,  alteration  and  sur- 
render.] That  licenses  under  this  Act  shall  be  issued  for  a  period  not  exceeding 
fifty  years.  Each  such  license  shall  be  conditioned  upon  acceptance  by  the 
licensee  of  all  the  terms  and  conditions  of  this  Act  and  such  further  conditions, 
if  any,  as  the  commission  shall  prescribe  in  conformity  with  this  Act,  which 
said  terms  and  conditions  and  the  acceptance  thereof  shall  be  expressed  in  said 
license.  Licenses  may  be  revoked  only  for  the  reasons  and  in  the  manner  pre- 
scribed under  the  provisions  of  this  Act,  and  may  be  altered  or  surrendered 
only  upon  mutual  agreement  between  the  licensee  and  the  commission  after 
ninety  days'  public  notice.     [41  Stat.  L,  1067.] 
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Sec.  7.  [Preference  in  issnin^r  licenses  or  permits — states  and  mnnicipali- 
ties  —  project  by  United  States.]  That  in  issuing  preliminary  permits  here- 
under or  licenses  where  no  preliminary  permit  has  been  issued  and  in  issuing 
licenses  to  new  licensees  under  section  15  hereof  the  commission  shall  give 
preference  to  applications  therefor  by  States  and  municipalities,  provided  the 
plans  for  the  same  are  deemed  by  the  commission  equally  well  adapted,  or  shall 
within  a  reasonable  time  to  be  fixed  by  the  commission  be  made  equally  well 
adapted,  to  conserve  and  utilize  in  the  public  interest  the  navigation  and  water 
resources  of  the  region ;  and  as  between  other  applicants,  the  commission  may 
give  preference  to  the  applicant  the  plans  of  which  it  finds  and  determines  are 
best  adapted  to  develop,  conserve,  and  utilize  in  the  public  interest  the  naviga- 
tion and  water  resources  of  the  region,  if  it  be  satisfied  as  to  the  ability  of  the 
applicant  to  carry  out  such  plans. 

That  whenever,  in  the  judgment  of  the  commission,  the  development  of  any 
project  should  be  undertaken  by  the  United  States  itself,  the  commission  shall 
not  approve  any  application  for  such  project  by  any  citizen,  association,  cor- 
poration, State,  or  municipality,  but  shall  cause  to  be  made  such  examinations, 
surveys,  reports,  plans,  and  estimates  of  the  cost  of  the  project  as  it  may  deem 
necessary,  and  shall  submit  its  findings  to  Congress  with  such  recommendations 
as  it  may  deem  appropriate  concerning  the  construction  of  such  project  or  com- 
pletion of  any  project  upon  any  Government  dam  by  the  United  States. 

The  commission  is  hereby  authorized  and  directed  to  investigate  and,  on  or 
before  the  1st  day  of  January,  1921,  report  to  Congress  the  cost  and,  in  detail, 
the  economic  value  of  the  power  plant  outlined  in  project  numbered  3,  House 
Document  numbered  1400,  Sixty-second  Congress,  third  session,  in  view  of 
existing  conditions,  utilizing  such  study  as  may  heretofore  have  been  made  by 
any  department  of  the  Government;  also  in  connection  with  such  project  to 
submit  plans  and  estimates  of  cost  necessary  to  secure  an  increased  and  adequate 
water  supply  for  the  District  of  Columbia.  For  this  purpose  the  sum  of 
$25,000,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated*  [41 
Stat  L.  1067,] 

Sbo.  8.  [Transfer  of  licenses  —  conditions  —  what  are  ''voluntary  trans- 
fers."] That  no  voluntary  transfer  of  any  license,  or  of  the  rights  thereunder 
granted,  shall  be  made  without  the  written  approval  of  the  commission;  and  any 
successor  or  assign  of  the  rights  of  such  licensee,  whether  by  voluntary  transfer, 
judicial  sale,  foreclosure  sale,  or  otherwise  shall  be  subject  to  all  the  conditions 
of  the  license  under  which  such  rights  are  held  by  such  licensee  and  also  subject 
to  all  the  provisions  and  conditions  of  this  Act  to  the  same  extent  as  though  such 
successor  or  assign  were  the  original  licensee  hereunder :  Provided,  That  a  mort- 
gage or  trust  deed  or  judicial  sales  made  thereunder  or  under  tax  sales  shall 
not  be  deemed  voluntary  transfers  within  the  meaning  of  this  section.  [41 
Stat.  L,  1068,] 

Sec.  9.  [Applicants  for  licenses  —  evidence  submitted  to  commission.]  That 

each  applicant  for  a  license  hereunder  shall  submit  to  the  commission  — 

(a)  Such  maps,  plans,  specifications,  and  estimates  of  cost  as  may  be  required 
for  a  full  understanding  of  the  proposed  project.  Such  maps,  plans,  and 
specifications  when  approved  by  the  commission  shall  be  made  a  part  of  the 
license ;  and  thereafter  no  change  shall  be  made  in  said  maps,  plans,  or  specifica- 
tions  until  such  changes  shall  have  been  approved  and  made  a  part  of  suclx 
license  by  the  commission. 
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(b)  Satisfactory  evidence  that  the  applicant  has  complied  with  the  require- 
ments of  the  laws  of  the  State  or  States  within  which  the  proposed  project  is  to 
be  located  with  respect  to  bed  and  banks  and  to  the  appropriation,  diversion, 
and  use  of  water  for  power  purposes  and  with  respect  to  the  right  to  engage  in 
the  business  of  developing,  transmitting,  and  distributing  power,  and  in  any 
other  business  necessary  to  effect  the  purposes  of  a  license  under  this  Act. 

(c)  Such  additional  information  as  the  commission  may  require.  [41  Stat. 
L.  1068.] 

Sec.  10.  [Licenses  —  conditions  of  issuance.]  That  all  licenses  issued  under 
this  Act  shall  be  on  the  following  conditions : 

(a)  That  the  project  adopted,  including  the  maps,  plans,  and  specifications, 
shall  be  such  as  in  the  judgment  of  the  commission  will  be  best  adapted  to  a 
comprehensive  scheme  of  improvement  and  utilization  for  the  purposes  of  navi- 
gation, of  water-power  development,  and  of  other  beneficial  public  uses;  and  if 
necessary  in  order  to  secure  such  scheme  the  commission  shall  have  authority  to 
i-equire  the  modification  of  any  project  and  of  the  plans  and  specifications  of  the 
project  works  before  approval. 

(b)  That  except  when  emergency  shall  require  for  the  protection  of  naviga- 
lion,  life,  health,  or  property,  no  substanj^ial  alteration  or  addition  not  in  con- 
formity with  the  approved  plans  shall  be  made  to  any  dam  or  other  project 
works  constructed  hereunder  of  a  capacity  in  excess  of  one  hundred  horsepower 
without  the  prior  approval  of  the  commission ;  and  any  emergency  alteration  or 
addition  so  made  shall  thereafter  be  subject  to  such  modification  and  change  as 
the  commission  may  direct. 

(c)  That  the  licensee  shall  maintain  the  project  works  in  a  condition  of  repair 
adequate  for  the  purposes  of  navigation  and  for  the  efiScient  operation  of  said 
works  in  the  development  and  transmission  of  power,  shall  make  all  necessary 
renewals  and  replacemt^nts,  shall  establish  and  maintain  adequate  depreciation 
r^erves  for  such  purposes,  shall  so  maintain  and  operate  said  works  as  not  to 
impair  navigation,  and  shall  conform  to  such  rules  and  regulations  as  the  com- 
mission may  from  time  to  time  prescribe  for  the  protection  of  life,  health,  and 
property.  Each  licensee  hereunder  shall  be  liable  for  all  damages  occasioned  to 
the  property  of  others  by  the  construction,  maintenance,  or  operation  of  the 
project  works  or  of  the  works  appurtenant  or  accessory  thereto,  constructed 
under  the  license,  and  in  no  event  shall  the  United  States  be  liable  therefor. 

(d)  That  after  the  first  twenty  years  of  operation  out  of  surplus  earned 
thereafter,  if  any,  accumulated  in  excess  of  a  specified  reasonable  rate  of  return 
upon  the  actual,  legitimate  investment  of  a  licensee  in  any  project  or  projects 
under  license  the  licensee  shall  establish  and  maintain  amortization  reserves, 
which  reserves  shall,  in  the  discretion  of  the  commission,  be  held  until  the  termi- 
nation of  the  license  or  be  applied  from  time  to  time  in  reduction  of  the  net 
investment.  Such  specified  rate  of  return  and  the  proportion  of  such  surplus 
earnings  to  be  paid  into  and  held  in  such  reserves  shall  be  set  forth  in  the  license. 

(e)  That  the  licensee  shall  pay  to  the  United  States  reasonable  annual  charges 
in  an  amount  to  be  fixed  by  the  commission  for  the  purpose  of  reimbursing 
the  United  States  for  the  costs  of  the  administration  of  this  Act;  for  recom- 
pensing it  for  the  use,  occupancy,  and  enjoyment  of  its  lands  or  other  property ; 
and  for  the  expropriation  to  the  Government  of  excessive  profits  until  the  respec- 
tive States  shall  make  provision  for  preventing  excessive  profits  or  for  the 
expropriation  thereof  to  themselves,  or  until  the  period  of  amortization  as 
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herein  provided  is  reached,  and  in  fixing  such  charges  the  commission  shall  seek 
to  avoid  increasing  the  price  to  the  consumers  of  power  by  such  charges,  and 
charges  for  the  expropriation  of  excessive  profits  may  be  adjusted  from  time 
to  time  by  the  commission  as  conditions  may  require:  Provided,  That  when 
licenses  are  issued  involving  the  use  of  Government  dams  or  other  structures 
owned  by  the  United  States  or  tribal  lands  embraced  within  Indian  reservations 
the  commission  shall  fix  a  reasonable  annual  charge  for  the  use  thereof,  and  such 
charges  may  be  readjusted  at  the  end  of  twenty  years  after  the  beginning  of 
operations  and  at  periods  of  not  less  than  ten  years  thereafter  in  a  manner  to  be 
described  in  each  license:  Provided,  That  licenses  for  the  development,  trans- 
mission, or  distribution  of  power  by  States  or  municipalities  shall  be  issued  and 
enjoyed  without  charge  to  the  extent  such  power  is  sold  to  the  public  without 
profit  or  is  used  by  such  State  or  municipality  for  State  or  municipal  purposes, 
except  that  as  to  projects  constructed  or  to  be  constructed  by  States  or  munici- 
palities primarily  designed  to  provide  or  improve  navigation  licenses  therefor 
shall  be  issued  without  charge ;  and  that  licenses  for  the  development,  transmis- 
sion, or  distribution  of  power  for  domestic,  mining,  or  other  beneficial  use  in 
projects  of  not  more  than  one  hundred  horsepower  capacity  may  be  issued  with- 
out charge,  except  on  tribal  lands  within  Indian  reservations;  but  in  no  ease 
shall  a  license  be  issued  free  of  charge  for  the  development  and  utilization  of 
power  created  by  any  Government  dam  and  that  the  amount  charged  therefor  in 
any  license  shall  be  such  as  determined  by  the  commission. 

(f)  That  whenever  any  licensee  hereunder  is  directly  benefited  by  the  con- 
struction work  of  another  licensee,  a  permittee,  or  of  the  United  States  of  a 
storage  reservoir  or  other  headwater  improvement,  the  commission  shall  require 
as  a  condition  of  the  license  that  the  licensee  so  benefited  shall  reimburse  the 
owner  of  such  reservoir  or  other  improvements  for  such  part  of  the  annual 
charges  for  interest,  maintenance,  and  depreciation  thereon  as  the  commission 
may  deem  equitable.  The  proportion  of  such  charges  to  be  paid  by  any  licensee 
shall  be  determined  by  the  commission. 

Whenever  such  reservoir  or  other  improvement  is  constructed  by  the  United 
States  the  commission  shall  assess  similar  charges  against  any  licensee  directly 
benefited  thereby,  and  any  amount  so  assessed  shall  be  paid  into  the  Treasury 
of  the  United  States,  to  be  reserved  and  appropriated  as  a  part  of  the  special 
fund  for  headwater  improvements  as  provided  in  section  17  hereof. 

(g)  Such  other  conditions  not  inconsistent  with  the  provisions  of  this  Act  as 
the  commission  may  require. 

(h)  That  combinations,  agreements,  arrangements,  or  understandings,  express 
or  implied,  to  limit  the  output  of  electrical  energy,  to  restrain  trade,  or  to  fix, 
maintain,  or  increase  prices  for  electrical  energy  or  service  are  hereby  prohibited. 

(i)  In  issuing  licenses  for  a  minor  part  only  of  a  complete  project,  or  for  a 
complete  project  of  not  more  than  one  hundred  horsepower  capacity,  the  com- 
mission may  in  its  discretion  waive  such  conditions,  provisions,  and  require- 
ments of  this  Act,  except  the  license  period  of  fifty  years,  as  it  may  deem  to  be 
to  the  public  interest  to  waive  under  the  circumstances:  Provided,  That  the 
provisions  hereof  shall  not  apply  to  lands  within  Indian  reservations.  [41 
Stat  L,  1068.] 

Seo.  11.  [Project  works  along  or  in  navigable  waters  —  conditions  in 
licenses.]  That  if  the  dam  or  other  project  works  are  to  be  constructed  across, 
along,  or  in  any  of  the  navigable  waters  of  the  United  States,  the  commission 
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may,  in  so  far  as  it  deems  the  same  reasonably  necessary  to  promote  the  present 
and  future  needs  of  navigation  and  consistent  with  a  reasonable  investment  cost 
to  the  licensee,  include  in  the  license  any  one  or  more  of  the  following  provisions 
or  requirements: 

(a)  That  such  licensee  shall,  to  the  extent  necessary  to  preserve  and  improve 
navigation  facilities,  construct,  in  whole  or  in  part,  without  expose  to  the 
United  States,  in  connection  with  such  dam,  a  lock  or  locks,  booms,  sluices,  or 
other  structures  for  navigation  purposes,  in  accordance  with  plans  and  specifica- 
tions approved  by  the  Chief  of  Engineers  and  the  Secretary  of  War  and  made 
part  of  such  license. 

(b)  That  in  case  such  structures  for  navigation  purposes  are  not  made  a 
part  of  the  original  construction  at  the  expense  of  the  licensee,  then  whenever 
the  United  States  shall  desire  to  complete  such  navigation  facilities  the  licensee 
shall  convey  to  the  United  States,  free  of  cost,  such  of  its  land  and  its  rights  of 
way  and  such  right  of  passage  through  its  dams  or  other  structures,  and  permit 
such  control  of  i)ools  as  may  be  required  to  complete  such  navigation  facilities. 

(c)  That  such  licensee  shall  furnish  free  of  cost  to  the  United  States  power 
for  the  operation  of  such  navigation  facilities,  whether  constructed  by  the 
licensee  or  by  the  United  States.     [41  Stat.  L,  1070,] 

Sec.  12.  [Locks  or  other  navigation  structures  —  projects  involving  navi- 
gable waters.]  That  whenever  application  is  filed  for  a  project  hereunder 
involving  navigable  waters  of  the  United  States,  and  the  commission  shall  find 
niK)n  investigation  that  the  needs  of  navigation  require  the  construction  of  a 
lock  or  locks  or  other  navigation  structures,  and  that  such  structures  can  not, 
consistent  with  a  reasonable  investment  cost  to  the  applicant,  be  provided  in  the 
manner  specified  in  section  11,  subsection  (a)  hereof,  the  commission  may  grant 
the  application  with  the  provision  to  be  expressed  in  the  license  that  the  licensee 
will  install  the  necessary  navigation  structures  if  the  Government  fails  to  make 
provision  therefor  within  a  time  to  be  fixed  in  the  license  and  cause  a  report 
upon  such  project  to  be  prepared,  with  estimates  of  cost  of  the  power  develop- 
ment and  of  the  navigation  structures,  and  shall  submit  such  report  to  Congress 
with  such  recommendations  as  it  deems  appropriate  concerning  the  participation 
of  the  United  States  in  the  cost  of  construction  of  such  navigation  structures. 
[41  Siat.  L.  1070.] 

Sec.  13.  [Oonstmction  of  project  works  —  limitation  of  time  for  constrac- 
tion.]  That  the  licensee  shall  commence  the  construction  of  the  project  works 
within  the  time  fixed  in  the  license,  which  shall  not  be  more  than  two  years  from 
the  date  thereof,  shall  thereafter  in  good  faith  and  with  due  diligence  prosecute 
such  construction,  and  shall  within  the  time  fixed  in  the  license  complete  and 
put  into  operation  such  part  of  the  ultimate  development  as  the  commission 
shall  deem  necessary  to  supply  the  reasonable  needs  of  the  then  available  market, 
and  shall  from  time  to  time  thereafter  construct  such  portion  of  the  balance  of 
such  development  as  the  commission  may  direct,  so  as  to  supply  adequately  the 
reasonable  market  demands  until  such  development  shall  have  been  completed. 
The  periods  for  the  commencement  of  construction  may  be  extended  once  but 
not  longer  than  two  additional  years  and  the  period  for  the  completion  of  con- 
struction carried  on  in  good  faith  and  with  reasonable  diligence  may  be  extended 
by  the  commission  when  not  incompatible  with  the  public  interests.  In  case 
the  lic^isee  shall  not  commence  actual  construction  of  the  project  works,  or  of 
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any  specified  part  thereof,  within  the  time  prescribed  in  the  license  or  as 
extended  by  the  commission,  then,  after  due  notice  given,  the  license  shall,  as  to 
such  project  works  or  part  thereof,  be  terminated  upon  written  order  of  the 
commission.  In  case  the  construction  of  the  project  works,  or  of  any  specified 
part  thereof,  have  been  begun  but  not  completed  within  the  time  prescribed  in 
the  license;  or  as  extended  by  the  commission,  then  the  Attorney  Gteneral,  up«n 
the  request  of  the  commission,  shall  institute  proceedings  in  equity  in  the  district 
court  of  the  United  States  for  the  district  in  which  any  part  of  the  project  is 
situated  for  the  revocation  of  said  license,  the  sale  of  the  works  constructed, 
and  such  other  equitable  relief  as  the  case  may  demand,  as  provided  for  in 
section  26  hereof.     [41  Stat  L,  1071.] 

Sec.  14.  [Authority  of  United  States  to  take  over  projects  —  coinpensation 
—  condemnation.]  That  upon  not  less  than  two  years'  notice  in  writing  from 
the  commission  the  United  States  shall  have  the  right  upon  or  after  the  expira- 
tion of  any  license  to  take  over  and  thereafter  to  maintain  and  operate  any 
project  or  projects  as  defined  in  section  3  hereof,  and  covered  in  whole  or  in  part 
by  the  license,  or  the  right  to  take  over  upon  mutual  agreement  with  the  licensee 
iJl  property  owned  and  held  by  the  licensee  then  valuable  and  serviceable  in 
the  development,  transmission,  or  distribution  of  power  and  which  is  then 
dependent  for  its  usefulness  upon  the  continuance  of  the  license,  together  with 
any  lock  or  locks  or  other  aids  to  navigation  constructed  at  the  expense  of  the 
licensee,  upon  the  condition  that  before  taking  possession  it  shall  pay  the  net 
investment  of  the  licensee  in  the  project  or  projects  taken,  not  to  exceed  the 
fair  value  of  the  property  taken,  plus  such  reasonable  damages,  if  any,  to  prop- 
erty of  the  licensee  valuable,  serviceable,  and  dependent  as  above  set  forth  but 
not  taken,  as  may  be  caused  by  the  severance  therefrom  of  property  taken,  and 
shall  assume  all  contracts  entered  into  by  the  licensee  with  the  approval  of  the 
commission.  The  net  investment  of  the  licensee  in  the  project  or  projects  so 
taken  and  the  amount  of  such  severance  damages,  if  any,  shall  be  determined 
by  agreement  between  the  commission  and  the  licensee,  and  in  case  they  can 
not  agree,  by  proceedings  in  equity  instituted  by  the  United  States  in  the  dis- 
trict court  of  the  United  States  in  the  district  within  which  any  such  property 
may  be  located:  Provided,  That  such  net  investment  shall  not  include  or  be 
affected  by  the  value  of  any  lands,  rights  of  way  or  other  property  of  the 
United  States  licensed  by  the  commission  under  this  Act,  by  the  license,  or  by 
good  will,  going  value,  or  prospective  revenues:  Provided  further,  That  the 
values  allowed  for  water  rights,  rights  of  way,  lands,  or  interest  in  lands  shall 
not  be  in  excess  of  the  actual  reasonable  cost  thereof  at  the  time  of  acquisition 
by  the  licensee :  Provided,  That  the  right  of  the  United  States  or  any  State  op 
mimicipality  to  take  over,  maintain,  and  operate  any  project  licensed  under  this 
Act  at  any  time  by  condemnation  proceedings  upon  payment  of  just  compensa- 
tion is  hereby  expressly  reserved.     [41  Stat,  L,  1071,] 

I 

Ssc.  15.  [New  licenses  and  renewals.]  That  if  the  United  States  does  not, 
at  the  expiration  of  the  original  license,  exercise  its  right  to  take  over,  maintain, 
and  operate  any  project  or  projects  of  the  licensee,  as  provided  in  section  14 
hereof,  the  commission  is  authorized  to  issue  a  new  license  to  the  original  licensee 
upon  such  terms  and  conditions  as  may  be  authorized  or  required  under  the 
then  existing  laws  and  regulations,  or  to  issue  a  new  license  under  said  terms 
and  conditions  to  a  new  licensee,  which  license  may  cover  any  project  or  projects 
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eoTered  by  the  original  license,  and  shall  be  issued  on  the  condition  that  the 
new  licensee  shall,  before  taking  possession  of  such  project  or  projects,  pay  such 
amount,  and  assume  such  contracts  as  the  United  States  is  required  to  do,  in 
the  manner  specified  in  section  14  hereof:  Provided,  That  in  the  event  the 
United  States  does  not  exercise  the  right  to  take  aver  or  does  not  issue  a  license 
to  a  new  licensee,  or  issue  a  new  license  to  the  original  licensee,  upon  reasonable 
tenns,  then  the  commission  shall  issue  from  year  to  year  an  annual  license  to 
the  then  licensee  under  the  terms  and  conditions  of  the  original  license  until  the 
property  is  taken  over  or  a  new  license  is  issued  as  aforesaid.    [41  Stat.  L.  1072,] 

Sec.  16.  [Temporary  use  of  projects  by  United  States  when  safety  of  nation 
involved  —  compensation.]  That  when  in  the  opinion  of  the  President  of  the 
United  States,  evidenced  by  a  written  order  addressed  to  the  holder  of  any 
license  hereunder,  the  safety  of  the  United  States  demands  it,  the  United  States 
shall  have  the  right  to  enter  upon  and  take  possession  of  any  project,  or  part 
thereof,  constructed,  maintained,  or  operated  under  said  license,  for  the  purpose 
of  manufacturing  nitrates,  explosives,  or  munitions  of  war,  or  for  any  other  pur- 
pose involving  the  safety  of  the  United  States,  to  retain  possession,  manage- 
ment, and  control  thereof  for  such  length  of  time  as  may  appear  to  the  Presi- 
dent to  be  necessary  to  accomplish  said  puri)oses,  and  then  to  restore  posses- 
sion and  control  to  the  party  or  parties  entitled  thereto ;  and  in  the  event  that 
the  United  States  shall  exercise  such  right  it  shall  pay  to  the  party  or  parties 
entitled  thereto  just  and  fair  compensation  for  the  use  of  said  property  as 
may  be  fixed  by  the  commission  upon  the  basis  of  a  reasonable  profit  in  time 
of  peace,  and  the  cost  of  restoring  said  property  to  as  good  condition  as  existed 
at  the  time  of  the  taking  over  thereof,  less  the  reasonable  value  of  any  improve- 
ments that  may  be  made  thereto  by  the  United  States  and  which  are  valuable 
and  serviceable  to  the  licensee.  [41  Stat,  L.  1072.] 

Sec.  17.  [Proceeds  from  Indian  reservation  —  charges  arising  ftt>m  licenses 
—  disposition.]  That  all  proceeds  from  any  Indian  reservation  shall  be  placed 
to  the  credit  of  the  Indians  of  such  reservation.  All  other  .charges  arising  from 
licenses  hereunder  shall  be  paid  into  the  Treasury  of  the  United  States,  subject 
to  the  following  distribution :  Twelve  and  one-half  per  centum  thereof  is  hereby 
appropriated  to  be  paid  into  the  Treasury  of  the  United  States  and  credited 
to  **  Miscellaneous  receipts  ";  50  per  centum  of  the  charges  arising  from  licenses 
hereunder  for  the  occupancy  and  use  of  public  lands,  national  monuments, 
national  forests,  and  national  parks  shall  be  paid  into,  reserved,  and  appropri- 
ated as  a  part  of  the  reclamation  fund  created  by  the  Act  of  Congress  known  as 
the  Reclamation  Act,  approved  June  17,  1902;  and  37^  per  centum  of  the 
charges  arising  from  licenses  hereunder  for  the  occupancy  and  use  of  national 
forests,  national  parks,  public  lands,  and  national  monuments,  from  development 
within  the  boundaries  of  any  State  shall  be  paid  by  the  Secretary  of  the 
Treasury  to  such  State ;  and  50  per  centum  of  the  charges  arising  from  all  other 
licenses  hereunder  is  hereby  reserved  and  appropriated  as  a  special  fund  in 
the  Treasury  to  be  expended  under  the  direction  of  the  Secretary  of  War  in  the 
maintenance  and  operation  of  dams  and  other  navigation  structures  owned  by 
the  United  States  or  in  the  construction,  maintenance,  or  operation  of  head- 
water or  other  improvements  of  navigable  waters  of  the  United  States.  [41 
Stat.  L.  1072.] 
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Sec.  18.  [Operation  of  navigation  facilities  —  roles  and  regulations.]  That 
the  operation  of  any  navigation  facilities  which  may  be  constructed  as  a  part 
of  or  in  connection  with  any  dam  or  diversion  structure  built  under  the  pro- 
visions of  this  Act,  whether  at  the  expense  of  a  licensee  hereunder  or  of  the 
United  States,  shall  at  all  tim^es  be  controlled  by  such  reasonable  rules  and  regu- 
lations in  the  interest  of  navigation,  including  the  control  of  the  level  of  the 
pool  caused  by  such  dam  or  diversion  structure  as  may  be  made  from  time  to 
time  by  the  Secretary  of  War.  Such  rules  and  regulations  may  include  the 
maintenance  and  operation  by  such  licensee  at  its  own  expense  of  such  lights 
and  signals  as  may  be  directed  by  the  Secretary  of  War,  and  such  fishways  as 
may  be  prescribed  by  the  Secretary  of  Commerce;  and  for  willful  failure  to 
comply  with  any  such  rule  or  regulation  such  licensee  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  as  provided  in 
section  25  hereof.    [41  Stat  L.  1073.] 

Sec.  19.  [Corporations  furnishing  power  for  sale  or  use  in  public  service 
—  regulation  by  state.]    That  as  a  condition  of  the  license,  every  licensee  here- 
under which  is  a  public-service  corporation,  or  a  person,  association,  or  corpora- 
tion owning  or  operating  any  project  and  developing,  transmitting,  or  distribut- 
ing power  for  sale  or  use  in  public  service,  shall  abide  by  such  reasonable 
regulation  of  the  services  to  be  rendered  to  customers  or  consumers  of  power, 
and  of  rates  and  charges  of  payment  therefor,  as  may  from  time  to  time  hn 
prescribed  by  any  duly  constituted  agency  of  the  State  in  which  the  service  is 
rendered  or  the  rate  charged.    That  in  case  of  the  development,  transmission, 
or  distribution,  or  use  in  public  service  of  power  by  any  licensee  hereunder  or 
by  its  customer  engaged  in  public  service  within  a  State  which  has  not  author- 
ized and  empowered  a  commission  or  other  agency  or  agencies  within  said  State 
to  regulate  and  control  the  services  to  be  rendered  by  such  licensee  or  by  its, 
customer  engaged  in  public  service,  or  the  rates  and  charges  of  payment  there* 
for,  or  the  amount  or  character  of  securities  to  be  issued  by  any  of  said  parties,' 
it  is  agreed  as  a  condition  of  such  license  that  jurisdiction  is  hereby  conferred 
upon  the  commission,  upon  complaint  of  any  person  aggrieved  or  upon  its  own 
initiative,  to  exercise  such  regulation  and  control  until  such  time  as  the  State; 
shall  have  provided  a  commission  or  other  authority  for  such  regulation  and 
control:     Provided,  That  the  jurisdiction  of  the  commission  shall  cease  and 
determine  as  to  each  specific  matter  of  regulation  and  control  prescribed  in  this 
section  as  soon  as  the  State  shall  have  provided  a  commission  or  other  authority 
for  the  regulation  and  control  of  that  specific  matter.     [41  Stat  L.  1073.1 

Sec.  20.  [Power  sold  in  interstate  or  foreign  commerce — regulation  of 
rates  and  service  rendered.]  That  when  said  power  or  any  part  thereof  shall 
enter  into  interstate  or  foreign  commerce  the  rates  charged  and  the  service 
rendered  by  any  such  licensee,  or  by  any  subsidiary  corporation,  the  stock  of 
which  is  owned  or  controlled  directly  or  indirectly  by  such  licensee,  or  by  any 
person,  corporation,  or  association  purchasing  power  from  such  licensee  for  sale 
and  distribution  or  use  in  public  service  shall  be  reasonable,  nondiscriminatory, 
and  just  to  the  customer  and  all  unreasonable  discriminatory  and  unjust  rates  or 
services  are  hereby  prohibited  and  declared  to  be  unlawful ;  and  whenever  any 
of  the  States  directly  concerned  has  not  provided  a  commission  or  other  author- 
ity to  enforce  the  requirements  of  this  section  within  such  State  or  to  regulate 
and  control  the  amount  and  character  of  securities  to  be  issued  by  any  of  such 
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parties  or  such  States  are  unable  to  agree  through  their  properly  constituted 
authorities  on  the  services  to  be  rendered  or  on  the  rates  or  charges  of  payment 
therefor,  or  on  the  amount  or  character  of  securities  to  be  issued  by  any  of  said 
parties,  jurisdiction  is  hereby  conferred  upon  the  commission,  upon  complaint 
of  any  person  aggrieved,  upon  the  request  of  any  State  concerned,  or  upon  its 
own  initiative  to  enforce  the  provisions  of  this  section,  to  regulate  and  control 
so  much  of  the  services  rendered,  and  of  the  rates  and  charges  of  payment 
therefor  as  constitute  interstate  or  foreign  commerce  and  to  regulate  the  issu- 
ance of  securities  by  the  parties  included  within  this  section,  and  securities 
issued  by  the  licensee  subject  to  such  regulations  shall  be  allowed  only  for  the 
bona  fide  purpose  of  financing  and  conducting  the  business  of  such  licensee. 

The  administration  of  the  provisions  of  this  section,  so  far  as  applicable,  shall 
be  according  to  the  procedure  and  practice  in  fixing  and  regulating  the  rates, 
charges,  and  practices  of  railroad  companies  as  provided  in  the  Act  to  regulate 
commerce,  approved  February  4,  1887,  as  amended,  and  that  the  parties  subject 
to  such  regulation  shall  have  the  same  rights  of  hearing,  defense,  and  review  as 
said  companies  in  such  cases. 

In  any  valuation  of  the  property  of  any  licensee  hereunder  for  purposes  of 
rate  making,  no  value  shall  be  claimed  by  the  licensee  or  allowed  by  the  com- 
mission for  any  project  or  projects  under  license  in  excess  of  the  value  or  values 
prescribed  in  section  14  hereof  for  the  purposes  of  purchase  by  the  United 
States,  but  there  shall  be  included  the  cost  to  such  licensee  of  the  construction 
of  the  lock  or  locks  or  other  aids  of  navigation  and  all  other  capital  expenditures 
required  by  the  United  States,  and  no  value  shall  be  claimed  or  allowed  for  the 
rights  granted  by  the  commission  or  by  this  Act.     [41  Stat,  L.  1073.] 

For  Act  of  Feb.  4,  1887,  aee  4  Fed.  SUt.  Ann.  (2d  ed.)  337  et  seq. 

Sec.  21.  [Condemnation  proceedings.]  That  when  any  licensee  can  not 
acquire  by  contract  or  pledges  an  unimproved  dam  site  or  the  right  to  use  or 
damage  the  lands  or  property  of  others  necessary  to  the  construction,  mainte- 
nance, or  operation  of  any  dam,  reservoir,  diversion  structure,  or  the  works 
appurtenant  or  accessory  thereto,  in  conjunction  with  an  improvement  which 
in  the  judgment  of  the  commission  is  desirable  and  justified  in  the  public  interest 
for  the  purpose  of  improving  or  developing  a  waterway  or  waterways  for  the 
use  or  benefit  of  interstate  or  foreign  commerce,  it  may  acquire  the  same  by 
the  exercise  of  the  right  of  eminent  domain  in  the  district  court  of  the  United 
States  for  the  district  in  which  such  land  or  other  property  may  be  located, 
or  in  the  State  courts.  The  practice  and  procedure  in  any  action  or  proceeding 
for  that  puri)ose  in  the  district  court  of  the  United  States  shall  conform  as 
nearly  as  may  be  with  the  practice  and  procedure  in  similar  action  or  proceed- 
ing in  the  courts  of  the  State  where  the  property  is  situated :  Provided,  That 
United  States  district  courts  shall  only  have  jurisdiction  of  cases  when  the 
amount  claimed  by  the  owner  of  the  property  to  be  condemned  exceeds  $3,000. 
[41  Stat.  L.  1074,] 

Sec.  22.  [Contracts  for  the  sale  and  delivery  of  power  —  public  interest 
requiring'  extension  of  time  beyond  license  period.]  That  whenever  the  pub- 
Be  interest  requires  or  justifies  the  execution  by  the  licensee  of  contracts  for  the 
sale  and  delivery  of  power  for  periods  extending  beyond  the  date  of  termina- 
tion of  the  license,  such  contracts  may  be  entered  into  upon  the  joint  approval 
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of  the  commission  and  of  the  public-service  commission  or  other  similar  author- 
ity in  the  State  in  which  the  sale  or  delivery  of  power  is  made,  or  if  sold  or 
delivered  in  a  State  which  has  no  such  publics-service  commission,  then  upon 
the  approval  of  the  commission,  and  thereafter,  in  the  event  of  failure  to  issue 
a  new  license  to  the  original  licensee  at  the  termination  of  the  license,  the  United 
States  or  the  new  licensee,  as  the  case  may  be,  shall  assume  and  fulfill  all  such 
contracts.     [41  Stat  L,  1074.] 

Sec.  23.  [Permits,  rights  of  way,  etc.,  heretofore  granted  —  provisions  of 
this  Act  as  affecting  —  projects  already  constructed  —  licenses  —  valuation 
—  projects  in  nonnavigable  waters.]  That  the  provisions  of  this  Act  shall  not 
be  construed  as  affecting  any  permit  or  valid  existing  right  of  way  heretofore 
granted,  or  as  confirming  or  otherwise  affecting  any  claim,  or  as  affecting  any 
authority  heretofore  given  pursuant  to  law,  but  any  person,  association,  corpora 
tion,  State,  or  municipality,  holding  or  possessing  such  permit,  right  of  way,  or 
authority  may  apply  for  a  license  hereunder,  and  upon  such  application  the 
commission  may  issue  to  any  such  applicant  a  license  in  accordance  with  the 
provisions  of  this  Act,  and  in  such  case  the  provisions  of  this  Act  shall  apply 
to  such  applicant  as  a  licensee  hereunder :  Provided,  That  when  application  is 
made  for  a  license  under  this  section  for  a  project  or  projects  already  con- 
structed, the  fair  value  of  said  project  or  projects,  determined  as  provided  in 
this  section,  shall  for  the  purposes  of  this  Act  and  of  said  license  be  deemed 
to  be  the  amount  to  be  allowed  as  the  net  investment  of  the  applicant  in  such 
project  or  projects  as  of  the  date  of  such  license,  or  as  of  the  date  of  such  deter- 
mination, if  license  has  not  been  issued.  Such  fair  value  may,  in  the  discretion 
of  the  commission,  be  determined  by  mutual  agreement  between  the  commission 
and  the  applicant  or,  in  case  they  can  not  agree,  jurisdiction  is  hereby  con- 
ferred upon  the  district  court  of  the  United  States  in  the  district  within  which 
such  project  or  projects  may  be  located,  upon  the  application  of  either  party, 
to  hear  and  determine  the  amount  of  such  fair  value. 

That  any  person,  association,  corporation.  State,  or  municipality  intending 
to  construct  a  dam  or  other  project  works  across,  along,  over,  or  in  any  stream 
or  part  thereof,  other  than  those  defined  herein  as  navigable  wa'  rs,  and  over 
which  Congress  has  jurisdiction  under  its  authority  to  regulate  commerce 
between  foreign  nations  and  among  the  several  States,  may  in  their  discretion 
file  declaration  of  such  intention  with  the  commission,  whereupon  the  commis^ 
sion  shall  cause  immediate  investigation  of  such  proposed  construction  to  be 
made,  and  if  upon  investigation  it  shall  find  that  the  interests  of  interstate  or 
foreign  commerce  would  be  affected  by  such  proposed  construction,  such  person, 
association,  corporation.  State,  or  municipality  shall  not  proceed  with  such  con- 
struction until  it  shall  have  applied  for  and  shall  have  received  a  license  under 
the  provisions  of  this  Act.  If  the  commission  shall  not  so  find,  and  if  no  public 
lands  or  reservations  are  affected,  permission  is  hereby  granted  to  construct 
such  dam  or  other  project  works  in  such  stream  upon  compliance  with  State  laws. 
[41  Stat  L.  1075.] 

Sec.  24.  [Public  lands  included  in  proposed  pro jects -^  reservation  from 
entry,  etc.]  That  any  lands  of  the  United  States  included  in  any  proposed 
project  under  the  provisions  of  this  Act  shall  from  the  date  of  filing  of  appli- 
cation  therefor  be  reserved  from  entry,  location,  or  other  disposal  under  the 
laws  of  the  United  States  until  otherwise  directed  by  the  commission  or  by 
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Congreas.    Notice  that  such  application  has  been  made,  together  with  the  date 
of  filing  thereof  and  a  description  of  the  lands  of  the  United  States  affected 
thereby,  shall  be  filed  in  the  local  land  office  for  the  district  in  which  such 
lands  are  located.    Whenever  the  commission  shall  determine  that  the  value  of 
any  lands  of  the  United  States  so  applied  for,  or  heretofore  or  hereafter  reserved 
or  classified  as  power  sites,  will  not  be  injured  or  destroyed  for  the  purposes 
of  power  development  by  location,  entry,  or  selection  under  the  public-land 
laws,  the  Secretary  of  the  Interior,  upon  notice  of  such  determination,  shall 
declare  such  lands  open  to  location,  entry,  or  selection,  subject  to  and  with  a 
reservation  of  the  right  of  the  United  States  or  its  permittees  or  licensees  to 
enter  upon,  occupy,  and  use  any  part  or  all  of  said  lands  necessary,  in  the 
judgment  of  the  commission,  for  the  purposes  of  this  Act,  which  right  shall  be 
expressly  reserved  in  every  patent  issued  for  such  lands ;  and  no  claim  or  right 
to  compensation  shall  accrue  from  the  occupation  or  use  of  any  of  said  lands 
for  said  purposes.    The  United  States  or  any  licensee  for  any  such  lands  here- 
under may  enter  thereupon  for  the  purposes  of  this  Act,  upon  payment  of  any 
damages  to  crops,  buildings,  or  other  improvements  caused  thereby  to  the  owner 
thereof,  or  upon  giving  a  good  and  sufficient  bond  to  the  United  States  for  the 
use  and  benefit  of  the  owner  to  secure  the  payment  of  such  damages  as  may  be 
determined  and  fixed  in  an  action  brought  upon  the  bond  in  a  court  of  com-  . 
petent  jurisdiction,  said  bond  to  be  in  the  form  prescribed  by  the  commission : 
Provided,  That  locations,  entries,  selections,  or  filings  heretofore  made  for  lands 
reserved  as  water-power  sites  or  in  connection  with  water-power  development 
or  electrical  transmission  may  proceed  to  approval  or  patent  under  and  subject 
to  the  limitations  and  conditions  in  this  section  contained.     [41  Stat.  L,  1075.] 

Sec.  25.  [Offenses  —  violation  of  provisions  of  Act,  contracts,  etc.]  That 
any  licensee,  or  any  person,  who  shall  willfully  fail  or  who  shall  refuse  to 
comply  with  any  of  the  provisions  of  this  Act,  or  with  any  of  the  conditions 
made  a  part  of  any  license  issued  hereunder,  or  with  any  subpoena  of  the  com- 
mission, or  with  any  regulation  or  lawful  order  of  the  commission,  or  of  the 
Secretary  of  War,  or  of  the  Secretary  of  Commerce  as  to  fishways,  issued  or 
made  in  accordance  with  the  provisions  of  this  Act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall,  in  the  discretion  of  the  court, 
be  punished  by  a  fine  of  not  exceeding  $1,000,  in  addition  to  other  penalties 
herein  prescribed  or  provided  by  law ;  and  every  month  any  such  licensee  or  any 
such  person  shall  remain  in  default  after  written  notice  from  the  commission, 
or  from  the  Secretary  of  War,  or  from  the  Secretary  of  Commerce,  shall  be 
deemed  a  new  and  separate  offense  punishable  as  aforesaid.     [41  Stat.  L.  1076.] 

Sec.  26.  [Actions  in  equity  by  Attorney  General  —  jurisdiction  and  pro- 
cedure—  revocation  of  licenses  —  sale  of  property,  etc.]  That  the  Attorney 
General  may,  on  request  of  the  commission  or  of  the  Secretary  of  War,  insti- 
tute proceedings  in  equity  in  the  district  court  of  the  United .  States  in  the 
district  in  which  any  project  or  part  thereof  is  situated  for  the  purpose  of  revok- 
ing for  violation  of  its  terms  any  permit  or  license  issued  hereunder,  or  for 
the  purpose  of  remedying  or  correcting  by  injunction,  mandamus,  or  other 
process  any  act  of  commission  or  omission  in  violation  of  the  provisions  of  this 
Act  or  of  any  lawful  regulation  or  order  promulgated  hereunder.  The  district 
courts  shall  have  jurisdiction  over  all  of  the  above-mentioned  proceedings  and 
afaall  have  "power  to  issue  and  execute  all  necessary  process  and  to  make  and 
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enforce  all  writs,  orders,  and  decrees  to  compel  compliance  with  the  lawful 
orders  and  regulations  of  the  commission  and  of  the  Secretary  of  War,  and  to 
compel  the  performance  of  any  condition  imposed  under  the  provisions  of  this 
Act.  In  the  event  a  decree  revoking  a  license  is  entered,  the  court  is  empowered 
to  sell  the  whole  or  any  part  of  the  project  or  projects  under  license,  to  wind 
up  the  business  of  such  licensee  conducted  in  connection  with  such  project  or 
projects,  to  distribute  the  proceeds  to  the  parties  entitled  to  the  same,  and  to 
make  and  enforce  such  further  orders  and  decrees  as  equity  and  justice  may 
require.  At  such  sale  or  sales  the  vendee  shall  take  the  rights  and  privileges 
belonging  to  the  licensee  and  shall  perform  the  duties  of  such  licensee  and 
assume  all  outstanding  obligations  and  liabilities  of  the  licensee  which  the  court 
may  deem  equitable  in  the  premises ;  and  at  such  sale  or  sales  the  United  States 
may  become  a  purchaser,  but  it  shall  not  be  required  to  pay  a  greater  amount 
than  it  would  be  required  to  pay  under  the  provisions  of  section  14  hereof  at 
the  termination  of  the  license.     [41  Stat  L.  1076,] 

Sec.  27.  [State  laws  relating  to  water  as  affected  by  this  Act.]  That  noth- 
ing  herein  contained  shall  be  construed  as  affecting  or  intending  to  affect  or  in 
any  way  to  interfere  with  the  laws  of  the  respective  States  relating  to  the  con- 
trol, appropriation,  use,  or  distribution  of  water  used  in  irrigation  or  for  munici- 
pal or  other  uses,  or  any  vested  right  acquired  therein.    [41  Stat,  L.  1077.] 

Sec.  28.  [Amendment  of  Act  —  reservation  of  right  —  effect  of  amendment 
on  lioensQS.]  That  the  right  to  alter,  amend,  or  repeal  this  Act  is  hereby 
expressly  reserved;  but  no  such  alteration,  amendment,  or  repeal  shall  affect 
any  license  theretofore  issued  under  the  provisions  of  this  Act,  or  the  rights  of 
any  licensee  thereunder.     [41  Stat,  L,  1077.] 

Sec.  29.  [Repeal  of  inconsistent  statutory  provisions  —  sec.  18  of  Act  of 
Aug.  8,  1917,  repealed.]  That  all  Acts  or  parts  of  Acts  inconsistent  with  this 
Act  are  hereby  repealed :  Provided,  That  nothing  herein  contained  shall  be  held 
or  construed  to  modify  or  repeal  any  of  the  provisions  of  the  Act  of  Congress 
approved  December  19,  1913,  granting  certain  rights  of  way  to  the  city  and 
county  of  San  Francisco,  in  the  State  of  California:  Provided  further,  That 
section  18  of  an  Act  making  appropriations  for  the  construction,  repair,  and 
preservation  of  certain  public  works  on  rivers  and  harbors,  and  for  other  pur- 
poses, approved  August  8,  1917,  is  hereby  repealed.     [41  Stat.  L.  1077,] 

For  sec.  18  of  Act  of  Aug.  8,  1917,  here  expressly  repealed,  see  1918  Supp.  Fed.   Stat. 
Ann.  775. 

Sec.  30.  [Title  of  Act  —  "The  Federal  Water  Power  Act."]    That  the  short 
title  of  this  Act  shall  be  **  The  Federal  Water  Power  Act/'    [41  Stat.  L.  1077.] 


WEATHER  BUREAU 

See  PuBuc  PaiNTiNa 
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WEIGHTS  AND  MEASURES 

Aet  of  March  23,  1920,  ch.  106,  383. 

Nationdl  Screw  Thread  Commission  —  Extension  of  Term,  383. 

Aet  of  May  20,  1920,  ck  214  (Legislative,  Exeontiye  and  Judicial  Appropria- 
tion Act),  383. 

8ec.  1.  National  Bureau  of  Standards  —  Investigations  Made  for  Oovern- 
mental  Departments  —  Funds  Available,  383. 

Joint  Besolntion  Extending  the  term  of  the  National  Screw  Thread  Oom- 

f or  a  period  of  two  years  from  March  21,  1920. 


[Act  of  March  23, 1920,  ch.  106,  41  Stat.  L.  536.] 

[National  Screw  Thread  Commission — extension  of  term.]  That  the  term 
of  the  National  Screw  Thread  Commission,  created  by  an  Act  approved  July 
18,  1918,  as  amended  by  an  Aet  approved  March  3,  1919,  be,  and  the  same  is 
hereby,  extended  for  an  additional  period  of  two  years  from  March  21,  1920. 
[41  Stat,  L.  536.] 

For  Act  of  July  18,  1918,  as  amended  by  Act  of  March  3,  1919,  and  here  extended  as  to 
Uma,  aee  1919  Supp.  Fed.  Stat.  Ann.  395. 


[Sec.  1.]  *  *  *  [National  Bureau  of  Standards — investigations  made 
for  jfovemmental  departments  —  funds  available.]  During  the  fiscal  year 
1921,  the  head  of  any  department  or  indei)endent  establishment  of  the  Govern- 
ment having  funds  available  for  scientific  investigations  and  requiring  coopera- 
tive work  by  the  Bureau  of  Standards  on  scientific  investigations  within  the 
scope  of  the  functions  of  that  Bureau  and  which  it  is  unable  to  perform  within 
the  limits  of  its  appropriations,  may,  with  the  approval  of  the  Secretary  of 
CoDimeree,  transfer  to  the  Bureau  of  Standards  such  sums  as  may  be  necessary 
to  carry  on  such  investigations.  The  Secretary  of  the  Treasury  shall  transfer 
on  the  books  of  the  Treasury  Department  any  sums  which  may  be  authorized 
hereunder  and  such  amounts  shall  be  placed  to  the  credit  of  the  Bureau  of 
Standards  for  the  performance  of  work  for  the  department  or  establishment 
from  which  the  transfer  is  made.     [41  Stat.  L.  683.] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  May  29,  1920, 
dL  214. 


WEST  POINT 

See  MiLFTART  Academy 
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WOMAN  SUFFRAGE 

Constitutional  Amendment  granting  suffrage  to  wom^n,  see  Index. 


WOMEN'S  BUREAU 

See  Labor  Department 


YOSEMITE  NATIONAL  PARK 

See  Public  Parks 
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AGRICULTURE 


1918  Supp.,  p.  25,  sec.  12. 

Loan  secured  by  first  mortgage  as  affected 
by  state  law  creating  potentiality  of  encum- 
brances for  seed  grain  and  feed. —  Under  the 
provisions  of  the  Federal  Farm  Loan  Act,  a 
federal  land  bank  has  authority  to  make  a 
loan  secured  by  a  first  mortgage  on  farm 
land  in  North  Dakota,  if  at  the  date  when 
the  mortgage  is  executed  there  is  no  other 
actual  lien  or  encumbrance  then  in  existence, 
notwithstanding  the  Seed  and  Feed  Bonding 
Act  of  North  Dakota  creates  as  to  all  farm 
lands  in  the  state  a  potentiality  of  encum- 
brances for  seed  grain  and  feed  which  may 
displace  the  lien  of  a  first  mortgage.  It 
clearly  lies  within  the  discretion  of  the  Farm 
Loan  Board,  however,  to  refuse  to  approve 
such  classes  of  first  liens  on  farm  lands  as  it 
may  deem  undesirable  security  for  loans  by 
reason  of  the  potentiality  of  accrual  of  liens 
under  the  statute  in  question  or  otherwise. 
(1918)  31  Op.  Atty.-Gen.  605,  wherein  it  was 
said: 

**  The  effect  of  the  statute  in  question  is  in 
substance  to  make  it  possible  for  any  owner 
of  farm  land  in  North  Dakota  at  any  time 
after  giving  a  first  mortgage  to  bring  into 
existence  by  his  voluntary  action  a  lien  which 
by  virtue  of  the  statute  will  take  precedence 
over  the  mortgage  which  he  has  previously 
executed.    In  other  words,  the  statute  creates 
a.s  to  all  farm  lands  in  the  state  a  potential- 
ity of  encumbrance  which  may  displace  the 
lien  of  a  first  mortgage.    Such  a  potentiality, 
however^  is  not  uncommon  in  the  legislation 
of  the  various  states   of  the  Union.     Thus 
in   Oklahoma    (section  7606   of  the  Revised 
Laws  of  Oklahoma,  1910)   provision  is  made 
whereby   any   owner   of   real   estate  in   any 
ccirnty    in   which    a   permanent   highway    is 
proposed  to  be  constructed  may  contribute  a 
sum  which  by  his  written  agreement  may  be 
divided  into  ten  annual  instalments  and  aa^ 
sessed   on  his  real  estate  annually  and  col- 
lected in  the  same  manner  as  taxes;  and  it  is 
provided  that  after  the  filing  of  the  pledge  of 
contribution  and  ita  acceptance  by  the  board 
of  county  commissioners  '  the  same  shall  be- 
come and  be  a  lien  upon  said  property  with 
all  the  effect  of  any  tax  that  may  be  levied 
against  the  same;*  so  also  in  Florida  (section 
2208  of  the  Compiled  Laws  of  Florida,  1914) 
persons  loaning  money  or  advancing  goods  or 
merchandise  to  aid  another  in  the  business  of 
planting,   farming,  timber   getting,   etc.,    ac- 
quire a  lien  on  the  crops,  products,  and  lum- 
ber produced  'through  the  assistance  of  said 
loan  or  advances,'  which  lien  is  a  *  statutory 
lien    of    prior  dignity  to  all   encumbrances ' 
oeepting  laborers'  and  landlords'  liens.     In 
Ijoth  of  these  instances  the  Act  which  brings 
the  lien  into  being  may  be  a  voluntary  act  of 
Um  noortgagor,  performed  subsequent  to  the 


execution  by  him  of  a  first  mortgage.  I  am 
of  opinion  that  such  a  potentiality  does  not 
prevent  a  first  mortgage  from  being  a  *  first 
lien'  within  the  meaning  of  the  Federal 
Farm  Loan  Act,  if  at  the  date  when  the 
nvortgage  is  executed  there  is  no  other 
actual  lien  or  encumbrance  then  in  existence, 
li.  therefore,  at  the  time  when  the  mortgage 
on  North  Dakota  farm  lands  is  executed,  the 
lien  shall  not  have  actually  accrued  under 
the  terms  of  the  statute,  and  if  there  is  no 
other  existing  encumbrance,  such  mortgage 
would,  in  my  opinion,  constitute  a  'first 
lien  '  when  made,  notwithstanding  the  pos- 
sibility of  its  subsequent  displacement,  in 
case  the  landowner  stiould  subsequently  act  ' 
in  such  manner  as  to  give  rise  to  the  lien 
provided  for  by  the  statute.  Being  such  a 
'  first  lien,'  the  federal  land  bank  would 
have  authority  to  make  a  loan  to  the  person 
who  tenders  such  mortgage  as  security." 

Validity  of  contract  pertaining  to  sale  of 
farm  loan  bonds. — A  contract  between  the 
Federal  Farm  I..oan  Board  and  certain  in- 
vestment houses,  in  stipulating  that  all 
iEsues  of  bonds  of  the  federal  land  banks 
for  a  period  of  six  months  from  June  1, 
1917,  anould  bear  interest  at  the  rate  of  4% 
per  cent,  was  not  in  confiict  with  the  second 
subsection  of  this  section,  which  provides 
that  farm  land  mortgages  shall  carry  "a 
charge  on  the  loan  at  a  rate  not  exceeding 
the  interest  rate  in  the  la^t  series  of  farm 
loan  bonds  issued  by  the  land  bank  making 
the  loan."  So  the  provision  of  a  contract  to 
the  effect  that  certain  bonds  issued  by  the 
federal  land  banks  and  not  disposed  of  to 
investment  houses  should  be  sold  by  the 
issuing  banks  at  the  fixed  price  of  101^ 
was  within  the  purview  of  the  powers  con- 
ferred by  the  Federal  Farm  Loan  Act. 
(1917)   31  Op.  Att.-Gen.  122. 

1918  Supp^  p.  28,  sec.  14. 

Loans  to  corporations. —  Joint-stock  land 
banks  are  not  permitted  to  make  loans  either 
through  national  farm  loan  associations  or 
through  agents  except  to  natural  persons 
and  cannot  therefore  lend  to  corporations. 
(1919)  31  Op.  Atty.-Gen.  494,  wherein  it 
was  said: 

"  It  results  from  the  facts  that  loans  by 
federal  land  banks  through  national  farm 
loan  associations  can  be  made  only  to  mem- 
bers of  such  associations  and  that  corpora- 
tions cannot  become  such  members,  that 
federal  land  banks  cannot  loan  to  corpora- 
tions through  national  farm  loan  associations. 
Federal  land  banks  are  authorized  to  loan 
otherwise  than  through  national  farm  Iosti 
assck-'iations  only  under  the  circumstanros 
indicated  by  section  15,  which  provides  that 
loans  may  be  made  through  agents  when  it 
shall  appear  that  national  farm  loan  organi- 


388 


FED.  STAT.  ANN.— 1920  SITPP. 


zations  are  not  likely,  because  of  peculiar 
local  conditions,  to  be  formed  in  any  ffiven 
locality.  But  in  the  second  paragraph  of 
section  15  it  is  provided  that  loans  made 
through  agents  '  shall  be  subject  to  the  same 
conditions  and  restrictions  as  if  the  same 
were  miade  through  national  farm  loan  asso- 
ciations.' I  see  no  reason  for  interpreting  the 
words  '  conditions  and  restrictions '  so  as  to 
exclude  from  their  meaning  the  limitation 
running  deeply  into  the  structure  and  inten- 
tion of  the  statute  upon  the  character  of  the 
person  to  whom  loans  may  be  made.  I 
come  more  quickly  to  this  conclusion,  be- 
cause the  provisions  authorizing  loans 
through  agents  were  designed  to  meet  special 
situations  in  which,  because  of  peculiar  local 
conditions,  the  normal  method  of  nmking 
loans  through  national  farm  loan  associa- 
tions was  impractical,  and  not  to  supply  an 
ordinary  alternative  to  that  method  of  ex- 
tending credit." 

1918  Supp^  p.  33,  sec.  21. 

Certificate  signed  by  Farm  Loan  Commis- 
sioner.—  Under  the  provision  of  this  section 
which  requires  every  farm  loan  bond  to  con- 
tain a  certificate  signed  by  the  Farm  Loan 
Commissioner,  the  certificate  may  be  signed 
by  an  engraved  facsimile  signature  of  the 
Farm  Loan  Commissioner.  (1917)  31  Op. 
Atty.-GJen.  146,  wherein  it  was  said: 

"The  requirement  of  the  act  is  met  if 
the  signature  of  the  Farm  Loan  Commis- 
sioner be  written,  stamped  or  engraved  on 
the  bond  under  circumstances  which  make  it 
his  own  conscious  and  deliberate  act.  If 
he  were  accustomied  to  sign  his  name  by  a 
stamp  rather  than  with  pen  and  ink  there 
can  be  no  question  that  he  might  au- 
thorize this  stamp  to  be  affixed  in  his  pres- 
ence by  another  person  in  his  behalf.  Upon 
the  same  principle  of  physical  agency  he 
may  authorize  the  Director  of  the  Bureau  of 
Engraving  and  Printing  from  time  to  time 
tu  affix  his  signature  by  engraving  to  cer- 
tificates upon  bonds  identified  by  number  or 
other  description,  so  that  the  act  of  the 
director  w^ould  be  in  effect  the  act  of  the 
oomcmissioner  himself.  It  is  enough  that  the 
signature  shall  have  been  affixed  by  direc- 
tion of  the  Farm  Loan  Commissioner;  that 
he  shall  have  adopted  it  as  his  own;  and 
that  he  shall  have  satisfied  himself  before 


the  bonds  have  finally  issued  that  the  cer- 
tificate 80  signed  is  true  in  point  of  fact." 

1918  Supp.,  p.  36,  sec.  26. 

Constitutionality  of  pTovidon  relating  to 
first  mortgage  and  farm  loan  bonds. — That 
portion  of  this  section  which  exempts  first 
mortgages  executed  to  federal  land  banks 
and  farm  loan  bonds  from  state,  municipal, 
and  local  taxation,  is  constitutional.  (1917) 
31  Op.  Atty.-Gen.  103,  wherein  it  was  said: 

"The  question,  tHerefore,  is  whether  a  state 
tax  upon  the  bonds  and  first  mortgages  con- 
tfmplated  by  the  Federal  Farm  Loan  Act  is  a 
tax  upon  the  operations  of  the  system 
created  by  the  act  so  that  such  a  tax  may 
hamper  it  in  its  efficient  and  successful 
operation;  or,  looking  at  it  more  narrowly, 
whether  the  above  question  is  of  sufficient 
doubt  to  make  the  declaration  of  Congress 
that  such  a  tax  would  hamper  the  operations 
of  the  system  conclusive  upon  the  courts. 
I  do  not  deem  it  necessary  to  analyze  the 
act  in  detail.  It  is  sufficient  to  say  that  the 
mortgages  and  farm  loan  bonds  are  of  the 
very  essence  of  the  system  created  by  it. 
The  original  capital  of  the  federal  land 
bank  is  to  be  loaned,  through  the  agency  of 
national  farm  loan  associations,  to  bona  fide 
cultivators  of  the  soil  on  first  mortgages  on 
farm  lands.  When  a  sufficient  amount  in 
such  mortgages  has  accumulated,  they  are 
to  be  turned  over  to  a  *  registrar  *  appointed 
by  the  farm  loan  board,  and,  with  the  ap- 
proval of  that  boi;rd,  farm  loan  bonds  are 
issued  by  the  land  bank  and  sold.  With 
the  proceeds  further  loans  are  made  on 
mortgages,  which  mortgages  in  their  turn 
become  the  basis  for  an  additional  issue  of 
bonds.  This  continuous  flow  and  reflow  of 
mortgages  and  bonds  constitute  the  prime 
function  of  the  whole  system. 

"A  tax  upon  these  bonds  and  mortgages 
would,  therefore,  be  a  tax  upon  the  most 
important  operations  of  the  system,  and 
might  hamper  it  to  so  great  an  extent  as 
to  render  it  unsuccessful.  In  other  words, 
it  might  be  found  impossible  to  raise  capital 
by  means  of  the  bonds,  and  it  might  be  found 
inmpossible  to  loan  money  on  the  mortgages 
at  the  reasonable  rate  of  interest  desired, 
if  these  two  fundamental  instrumentalities 
were  taxed  by  the  states.  At  any  rate.  Con- 
gress might  well  think  so,  and  its  declara- 
tion upon  the  subject  is  conclusive." 


ALASKA 


38y 


ALASKA 


VoL   I,  p.  301,  sec.  2.      [First  ed., 

vol.  X,  p.  27.] 
Mandamus  to  compel  approval  of  applica- 
tion for  patent. — The  refusal  of  the  Secretary 
of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office  to  approve  and  pass  to 
patent  applications  for  certain  Alaska  coal 
claims  will  not  be  controlled  by  mandamus, 
where  such  action  was  taken  after  a  pains- 
taking consideration  and  review  of  the  evi- 
dence, and  a  determination  of  its  probative 
strength,  the  deduction  being  that  what  was 
done  was  for  prospecting  purposes  merely, 
and  did  not  satisfy  the  statutory  require- 
ments, which  contemplated,  they  decided,  as 
the  basis  of  a  valid  location,  the  opening  and 
developing  of  a  producing  mine.  Alaska 
Snwkeless  Coal  Co.  v.  Lane,  (1919)  250  U.  S. 
549,  40  S.  Ct.  5»,  64  U.  S.  (L.  ed.)  — , 
affirming   (1917)   46  App.  Cas.   (D.  C.)   443. 

Vol.   I,   p.  325.      [Act  of  March  3, 

1903.]     [First  ed.,  vol.  I,  p.  25.] 

Entry  of  soldier  as  limited  to  one  hundred 
and  sixty  acres. — The  prohibition  in  this 
act  extending  the  homestead  laws  to  Alaska, 
that  not  more  than  160  acres  of  land  shall 
be  entered  in  a  single  body  by  means  of 
soldiers'  additional  homestead  rights,  may 
not  be  evaded  by  a  mere  resort  to  two  entries 
by  the  same  person  for  two  tracts  separately 
surveyed,  but  contiguous  to  the  extent  of 
having  a  common  boundary  one-half  mile  in 
length,  each  containing  160  acres  or  less. 
U.  S.  V,  Poland,  (1920)  251  U.  S.  221,  40 
S-  Ct.  127,  64  U.  S.  (L.  ed.)  —  {reversing 
(C.  C.  A.  9th  Cir.  1916)  231  Fed.  810,  146 
C.  C.  A.  630),  wherein  the  court  said: 

"In  approaching  the  consideration  of  the 
provision  whose  meaning  and  purpose  are  in 
question  it  is  well  to  recall  what  soldiers' 
additional  homestead  rights  are  and  what 
use  could  be  made  of  them  outside  Alaska 
when  the  provision  was  adopted.  They  are 
rights  to  enter  and  acquire  unappropriated 
non-mineral  public  land  without  settlement, 
residence,  improvement,  or  cultivation,  and 
without  payment  of  any  purchase  price. 
They  are  not  personal  to  the  original  oene- 
ficiaries,  but  are  transferable  at  will,  and 
the  number  that  may  be  assigned  to  the  same 
person  is  not  limited.  A  single  right  is  al- 
ways for  less,  and  generally  much  less,  than 
one  hundred  and  sixty  acres,  but  rights  ag- 
gr^ating  many  times  that  number  of  acres 
may  be  and  often  are  held  by  a  single  as- 
signee. When  the  provision  was  adopted 
there  were  almost  no  restrictions  upon  the 
use  of  Buc^  rights  outside  of  Alaska.  Indeed, 
the  only  restriction  of  any  moment  was  one, 
uniformly  respected,  preventing  the  inclusion 
of  more  than  one  hundred  and  sixty  acres  in 
a  single  entry.  But  the  number  of  such  en- 
tries that  might  be  made  by  the  same  person 


was  not  restricted,  nor  was  there  any  limi- 
tation upon  the  amount  of  land  in  a  single 
body  that  might  be  entered  in  that  way. 
Thus  an  assignee  having  rights  aggregating 
six  hundred  and  forty  acres  could  nse  them 
in  entering  that  amount  of  land  in  a  compact 
body  one  mile  square,  if  only  he  did  so 
through  four  entries  of  one  hundred  and 
sixty  acres  each.  And,  if  he  had  rights  the 
aggregate  of  which  was  sufficient,  he  could 
in  a  like  way  enter  a  body  of  land  three 
miles  square  or  even  an  entire  township.  See 
R.  S.  sees.  2289,  2304,  2306  [8  Fed.  Stat. 
Ann.  (2d  ed.)  543,  586,  588];  Webster  v, 
Luther,  163  U.  S.  331,  16  Sup.  Ct.  963,  41 
L.  Ed.  179;  Diamond  Coal  Co.  v.  United 
States,  233  U.  S.  236,  243,  34  Sup.  Ct.  507, 
58  L.  Ed.  936;  Robinson  t?.  Lundrigan,  227 
U.  S.  173,  178,  179,  33  Sup.  Ct.  255,  57 
L.  Ed.  468;  3  Land  Dec.  472;  Edgar  Boice, 
20  Land  Dec.  599,  and  Edgar  O'Keefe,  Id.  643; 
30  Land  Dec.  285;  31  Land  Dec.  441;  32  Land 
Dec.  418;  Ole  B.  Olsen,  33  Land  Dec.  225;  45 
Land  Dec.  236,  par.  3;  General  Circular  of 
1004,  pp.  11,  26-28. 

"  With  this  understanding  of  the  circum- 
stances in  which  the  provision  was  incor- 
porated into  the  Act  of  1903  extending  the 
lioraestead  laws  to  Alaska,  we  think  the 
meaning  and  purpose  of  the  provision  are 
manifest.  It  is  in  form  a  proviso  and  says 
*  no  more  than  one  hundred  and  sixty  acres 
shall  be  entered  in  any  single  body  *  by  means 
of  soldiers'  additional  homestead  rights.  A 
purpose  to  prevent  the  use  of  these  rights  in 
entering  a  large  acreage  in  a  single  body 
hardly  could  be  more  plainly  expressed. 
There  is  nothing  in  the  provision  indicating 
that  it  is  concerned  merely  with  what  may 
be  taken  by  a  single  entry;  and  to  construe 
it  in  that  way  would  make  it  practically  use- 
less, for  a  large  acreage  in  a  single  body  still 
could  be  taken  by  merely  resorting  to  two 
or  more  entries.  Besides,  the  amount  of  land 
that  could  be  taken  by  a  single  entry  had 
long  been  limited  to  one  hundred  and  sixty 
acres,  and  of  course  to  say  that  no  greater 
amount  should  be  taken  in  a  single  body  by 
a  single  entry  would  add  nothing  t.i  that 
limitation.  But  the  provision  does  not 
speak  of  a  single  entry  but  only  of  the 
amount  that  may  be  'entered  in  any  single 
body,'  and  if  it  is  to  have  any  real  effect  it 
must  be  construed  according  to  the  natural 
import  of  its  words;  that  is  to  say,  as  limit- 
ing  the  amount  of  land  in  a  compact  or  sin- 
gle body  that  may  be  entered'  by  means  of 
soldiers'  additional  homestead  rights,  whether 
the  entering  be  by  one  or  several  entries. 
We  conclude  therefore  that  the  provision, 
while  leaving  one  who  holds  several  rights 
free  to  exercise  all  of  them  and  to  make  as 
many  entries  as  his  rights  will  sustain,  pro- 
hibits him  from  using  them  to  enter  and  ac- 
quire more  than  one  hundred  and  sixty 
acres  in  a  compart  or  single  body." 
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Vol.   I,  p.  336,  sec.   1.     [First  ed., 

1916  Siipp.,  p.  7.] 

Authority  of  President  to  direct  purchase 
of  stock  and  bonds  of  privately  owned  rail- 
road.— The  President  had  plenary  authority 
to  direct  the  Secretary  of  the  Interior  to 
execute  a  contract  for  the  purchase  of  all 
the  certificates  of  stock  and  all  the  first 
mortgage  bonds  issued  by  the  Alaska  North- 
ern Railway  Co.,  such  purchase  being,  in 
efi'ect,  an  acquisition  of  said  railroad  line 
within  the  meaning  of  this  Act.  (1915)  31 
Op.  Atty.-Gen.  597. 

Action  againiiit  "Hnited  States  for  mali- 
cious prosecution.— A  suit  for  nmlicious 
prosecution  nuay  not  be  maintained  against 
a  railroad  which  has  been  purchased  by  the 
United  States  under  the  provisions  of  this 
Act,  for  the  United  States  cannot  be  sued 
for  a  tort,  nor  can  a  judgment  creditor  in 
such  an  action  interfere  with  its  property  by 
seizing  it  on  execution.  Ballaine  v.  Alaska 
Northern  R.  Co.,  (C.  C.  A.  9th  Cir.  1919) 
259  Fed.  183,  170  0.  0.  A.  251,  8  A.  L.  R. 
990. 

1918  Supp.,  p.  51,  sec.  1.     [Intoxi- 
cating liquors,  etc] 
Seizure  of  liquors  en  route  from  Alaska 
to  California. —  In  Northern  Commercial  Co. 
V.  Brenneman,  (C.  0.  A.  9th  Cir.  1919)  259 


Fed.  514,  171  C.  C.  A.  10,  intoxicating 
liquors  en  route  from  Alaska  to  California 
after  January  1,  1918,  but  which  were  still 
in  Alaska,  were  held  to  be  liable  to  seizure 
by  government  officers  under  the  provisions 
of  this  Act.    The  court  said: 

"As  has  been  shown,  by  its  first  secticm  it 
is  expressly  declared,  amiong  other  things, 
that  on  and  after  the  Ist  day  of  January, 
1918,  it  shall  be  unlawful  for  any  person, 
company,  or  corporation,  his,  its,  or  their 
agents,  etc.,  to  have  in  his,  its,  or  their  pos- 
session in  Aliaska  any  intoxicating  liquor,  or 
to  transport  or  otherwise  dispose  of  the 
same,  except  under  conditions  not  here  ap- 
plicable, and  by  section  14  that  it  shall  be 
unlawful  for  any  person  to  ship,  transport, 
deliver,  receive,  or  have  in  his  possession  any 
such  liquor  (with  certain  exceptions  also  in- 
applicaole  to  the  present  case),  with  the 
further  provision  in  section  23  that  no  prop- 
erty right  of  any  kind  shall  exist  in  alco- 
holic liquors  or  beverages  illegally  received, 
possessed,  or  stored,  as  provided  in  and  by 
that  act,  and  that  in  all  such  cases  such 
liquors  are  forfeited  to  the  United  States 
and  scibject  to  seizure  and  destruction. 

'*In  view  of  those  clear  and  immistakable 
provisions  of  the  statute,  we  are  unable  to 
sustain  the  contention  of  the  appellant  that 
the  court  was  in  error  in  sustaining  the  de- 
murrer to  the  complaint." 


ALIENS 


Vol.  I,  p.  364,  sec.  4067.     [First 

ed.,  vol.  r,  p.  435.] 

Review  on  habeas  corpus. —  The  authority 
of  the  President  under  this  section  to  pro- 
mulgate regulations  by  proclamation  or  pub< 
lie  act  is  plenary  and  not  reviewable,  but 
where  no  hearing  is  provided  for  after  the 
arrest  of  a  person  alleged  to  be  an  alien 
enemy,  the  question  i/i^ether  he  is  such 
may  be  reviewed  on  habeas  corpus.  ,  Ew 
p.  Gilroy,   (S.  D.  N.  Y.  1919)   257  Fed.  110. 

Burden  oif  proof. — A  person  arrested  under 
this  section  as  an  alien  has  the  burden  of 
showing  that  he  is  under  illegal  restraint, 
and.  on  habeas  corpus,  he  mu^  satisfy  the 
court  that  he  is  not  a  native,  citizen,  deni- 
zen, or  subject  of  the  hostile  nation  or  ffov- 
crnment.  Ex  p.  Risse,  (S.  D.  N.  Y.  19l9) 
267  Fed.  102;  Eof  p.  Gilroy,  (S.  D.  N.  Y. 
1919)  257  Fed.  .110. 

Decision  of  draft  board  regarding  citizen- 
ship as  binding  on  reviewing  court. —  The 
decision  of  a  local  board  under  the  Selective 
Service  Law  (see  vol.  IX,  p.  1136)  that  a 
registrant  is  an  American  citizen,  is  an  ad- 
judication binding  on  the  court  on  a  review 
of  the  action  of  the  executive  authorities 
under  this  .sei-tion  in  so  far  as  the  same  facts 


are  before  it  as  were  before  the  local  board. 
Ex  p.  Gilroy.  (S.  D.  N.  Y.  1919)  267 
Fed.  110,  wherein  it  was  said: 

"WUth  all  the  facts,  therefore,  before  the 
local  and  district  boards,  those  responsible 
bodies  decided,  in  effect,  upon  the  assump- 
tion of  Alexander's  citizenship,  tha.t  there 
•  was  nothing  which  he  had  done  to  forfeit 
that  citizenship.  We,  therefore,  have  the 
unusual  situation  of  a  man  being  inducted 
into  the  army  because  he  is  a  citizen  of  the 
United  States,  serving  therein  so  as  to  gain 
an  honorable  discharge,  and  then  being  ar- 
rested  and  detained  because  he  is  an  alien 
enemy,  and  one  of  the  grounds  for  detention 
being  that  he  had  so  acted  in  his  relation  to 
a  foreign  enemy  government  as  to  lose  his 
American  citizenship,  and  that  grmmd  hav- 
ing been  definitely  rejected  by  the  executive 
authorities  charged  by  statute,  inter  alia, 
with  the  duty  of  determining  this  very  point. 
"  Whether  the  determination  of  the  local 
and  district  boards  is  in  the  first  place  an 
adjudication,  and,  secondly,  a  binding  ad- 
judication, is  a  novel  question.  Under  sec- 
tion 4067,  the  executive  is  empowered  to  ap- 
prehend and  detain  alien  enemies.  Under 
the  Selective  Service  Law  the  executive,  in 
raising  an  army  from  civil  life,  is  empowered 
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to  appoint  boards,  who  mnut  determine, 
among  other  things,  whether  a  person  is  or 
IS  not  an  alien  enemy. 

"  In  BO  fax  as  concerns  the  relation  of  the 
United  States  to  an  individual  as  to  citizen' 
ship  status  for  war  purpoees,  I  am  of  opin- 
ion that  the  decision  of  the  local  board,  af- 
fo-med  by  the  district  board,  is  an  adjudica- 
tion. In  so  far  as  the  same  facts  are  before 
the  local  board  as  are  before  the  court  on  a 


review  of  the  action  of  the  executive  author! 
ties  under  section  4067,  I  am  of  opinion  that 
the  adjudication  is  binding.  Of  course,  there 
are  no  paxtiee,  but  the  determination  Is  the 
same  in  both  cases,  and,  although  by  differ- 
ent agencies  of  the  executive,  it  is  upon  the 
same  question;  i.  e.,  whether  a  person  has 
shown  that  he  is  not  an  alien  enemy  subject 
or  citizen." 


ANIMALS 


Vol.  I,  p.  377,  sec.  1.      [First  ed., 

1909  Supp.,  p.  43.] 

Connecting  carrier. —  In  U.  S.  v.  Cleveland, 
etc.,  R,  Co.,  (N.  D.  Ohio  1920)  202  Fed.  776, 
it  appeared  l^t  the  defendant  as  to  three 
shipments  merely  permitted  a  section  of  its 
track  to  be  used,  and  in  two  cases  merely 
switched  the  shipment  over  its  line  from  the 
New  York  Central  Railroad  Company's  line 
to  the  Union  Stockyards,  with  which  the 
New  York  Central  had  a  contract  to  feed, 
water,  and  rest  cattle  in  compliance  with 
this  law.  In  holding  that  such  facts  consti- 
tuted a  good  defense  to  a  prosecution  for  a 
violation  of  this  section,  the  court  said: 
'*The  defendant,  as  well  as  the  Stockyards 
Company,  was  an  agency  availed  of  by  the 
New  York  Central  Railroad  Company  to  com- 
ply with  the  law.  Its  lines  did  not  form 
any  part  of  the  line  of  road  over  which  the 
cattle  were  to  be  conveyed  from  one  state  to 
another.  If  the  failure  of  the  Stockyards 
Company  to  perform  the  labor  of  unloading 
the  stock  with  due  promptness  is  a  matter  of 
importance,  this  failure  must  be  imputed, 
not  to  the  defendant,  but  to  the  New  York 
Central,  whose  agency  it  was,  and  on  which 
the  duty  rests  to  comply  with  the  law." 

Violation  of  Act  as  negligence. —  Violation 
of  the  Act  is  evid^ice  of  negligence  in  an 
action  by  the  shipper  for  damages  to  a  ship- 
ment of  mules  and  horses  which  ate  oif  each 
(ither's  manes  and  tails  in  transit,  being  kept 
forty  hours  without  food.  Hines  v.  Morgan, 
(Ark.  1920)   218  8.  W.  672. 

Vol.  I,  p.  386,  sec.  Z      [First  ed., 
1909  Supp.,  p.  44.] 

Nature  of  duty.—  The  duty  imposed  by 
this  section  is  a  unitary  one,  and  a  shipper 
by  partially  feeding,  without  governmental 
inspection,  cattle  at  other  times  and  places 
than  at  the  end  of  the  28-hour  transit,  can- 
not relieve  the  railroad  from  the  duty  of  pro- 
\iding  proper  feed  at  the  rest  pens  at  that 
time.  Hence,  where  the  railroad  pursuant 
to  this  duty  furnishes  feed  to  the  cattle  in 
the  rest  pens,  the  shipper  is  liable  therefor. 
It  may  not,  however,  recover  for  such  por- 


tion of  the  feed  as  it  placed  in  the  cars 
for  the  cattle  instead  of  in  the  rest  pens. 
Pennsylvania  R.  Co.  v.  Swift,  (C.  C.  A.  3d 
Cir.  1919)  2S8  Fed.  289,  169  C.  C.  A.  305. 
R^rdinj;  the  nature  of  the  duty  imposed  by 
this  section,  the  court  said: 

**  The  law  ^ives  the  owner  and  shipper  of 
cattle  the  opticm  of  performing  the  statutory 
duty  of  feeding  his  cattle  in  transit,  but  if 
ho  does  not  assume  that  statutory  duty  the 
act  compels  the  railroad  to  perform  it.  Mani- 
festly,  the   statute   does   not   contemplate   a 
divided,  dual  duty,  but  a  single,  unitary  one, 
which  the  owner  primarily  £as  the  right  to 
perform;  or,  if  he  does  not  assume  the  duty, 
the  railroad  must.    To  hold  the  duty  was  a 
divisible  one  would  result,  not  only  in  neg- 
lect of  the  cattle,  but  in  the  absence  of  that 
governmental    inspection    of    the    cattle    in 
transit  which  safeguards  them  from  unnec- 
essary suffering.    From  this  it  follows  that  if 
the  duty  is  a  unitary  one,  if  the  shipper  does 
not  assume  that  duty  in  its  entirety,  and  if 
it  is  cast  on  the  railroad,  the  shipper  oannot 
hamper  the  railroad  with  conditions,  or  by 
any  voluntary  part  performance  on  its  part 
add  to  or  detract  from  the  railroad's  obnga- 
tion  to  perform  the  statutory  duty  in  its  en- 
tirety.    Now,  the  statute  compels  the  rail- 
road, after  a  transit  of  28  hours,  to  unload 
the  cattle  '  in  a  humane  manner,  into  prop- 
erly equipped  pens  for  rest,  water,  and  feed- 
ing,  for    .      .     .     at   least   five  consecutive 
hours,'   and  that  'the  animals  so  unloaded 
shall  be   properly  fed    and  watered   during 
such  rest.'     In  carrying  out  that  statutory 
requirement,   the    railroad   has   provided   at 
Pittsburgh,  at  the  terminus  of  a  run  which 
is  approxima.tely  28  hours  from  the  great 
cattle    shipping   point    of    Chicago,    suitable 
pens,  with  facilities  for  rest,  water,  and  feed. 
The  government  has  its  inspectors  at  Pitts- 
burgh, to  see  that  the  provisions  of  the  law 
are  complied  with,  and,  as  we  have  noted, 
the  unquestioned   fact  is  that  a  250-pound 
feed  given  at  Pittsburgh  would  comply  with 
the   statute  and  fit  the  cattle  for  the  next 
long-hour  run  of  the  journey  east.    The  rail- 
road having  thus  provided  water,  food,  and 
reat  facilities  at  Pittsburgh,  and  the  proper 
amiount  of  food  for  the  cattle  at  that  point 
being  250  pounds,  and  the  cattle  owner  not 
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havine  exercised  his  primary  right  of  assum- 
inff  the  duty  in  its  entirety,  it  inevitably 
follows,  in  our  judgment,  that  no  voluntary 
act  of  the  shipper  in  partially  feeding,  with- 
out governmental  inspection,  the  cattle  at 
other  times  and  places  can  lessen  the  duty  of 
the  railroad  to  provide  proper  food  at  the 
rest  pens  at  the  end  of  the  29-hour  transit. 
It  follows,  therefore,  that  when  Swift  &  Co., 
who  had  volunteered  to  place  150  pounds  of 
food  in  the  cars  before  the  cattle  started  from 


Chicago,  sought  to  prevent  the  railroad  from 
furnisning  nuvre  than  100  pounds  of  food  to 
the  cattie  at  the  end  of  the  29-hour  run  in 
Pittsburgh,  this  was  an.  unwarranted  effort 
to  prevent  the  railroad  from  performing  its 
full  statutory  imitary  duty  at  Pittsburgh." 
Effect  of  statute  on  contracts  limiting 
liability  of  carrier. —  To  the  same  effect  as 
the  original  annotation  see  New  Yoric  Cent. 
R.  Co.  t7.  Sturtevant,  etc.,  Beef,  etc,  Co., 
(Mass.  1920)    127  N.  E.  509. 


ARTICLES  FOR  THE  GOVERNMENT  OF 

THE  NAVY 


Vol.  I,  p.  418,  sec.  1624.     [First 

ed.,  vol.  I,  p.  418.] 
Discharge  from  naval  service  as  prevent- 
ing trial  by  court-martial. — A  person  dis- 
charged from  the  naval  service  before  pro- 
ceedings are  instituted  against  him  for  viola- 
tions of  the  Articles  for  the  Grovernment  of 
the  Navy,  excepting  Article  14,  cannot  there- 
after be  brought  to  trial  before  a  court-mar- 
tial for  such  violations,  though  committed 
while  he  was  in  the  service.  (1919)  31  Op. 
Atty.-Gen.  521. 

Vol.  I,  p.  423,  art.  8,  par.  thirteenth. 

[First  ed.,  vol.  I,  p.  463.] 

Receiving  gold,  silver  or  jewels  as  creating 
contract  obligation. —  The  mere  exercise  by 
the  qoramanding  officer  of  a  naval  vessel  of 
his  discretion  under  this  article  to  receive 


gold,  silver  or  jewels  on  board  for  the  pro- 
tection of  private  rights,  does  not  cre- 
ate a  contract  obligation  on  the  part  of  the 
United  States,  enforceable  in  the  court  of 
claims,  to  preserve  and  return  the  deposit 
when  demanded;  nor  will  such  contract  be 
implied  from  the  provision  of  the  Navy  Regu- 
lations, sec.  1020,  which  but  comprehensively 
recognizes  that  compensation  due  for  serv- 
ices rendered  as  the  result  of  the  exer^se  of 
the  discretion  of  the  officer  to  permit  the 
articles  in  question  to  be  taken  on  board 
should  be  applied,  not  for  the  benefit  of  the 
United  States  in  virtue  of  any  contract  rela- 
tion with  the  subject,  but  for  the  benefit  of 
the  officers  and  men  designated  in  the  pro- 
portions stated  in  the  regulations.  Cartas  v. 
U.  S.,  (1919)  260  U.  S.  646,  40  S.  Ct.  42,  64 
U.  S.  (L.  ed.)  — ,  affirming  (1913)  48  Ot. 
CI.  161. 


BAIL  AND  RECOGNIZANCES 


Vol.  I,  p.  492,  sec.  1020.     [First 

ed.,  vol.  I,  p.  523.] 

Discretion  of  the  court. —  The  remission  of 
the  penalty  of  a  forfeited  recognizance  is 
under  the  provisions  of  this  section  within 
the  discretion  of  the  trial  judge.  Hence, 
where  defendants  in  a  criminal  prosecution 
fail  to  appear  when  called  for  trial,  and  the 
government  is  subjected  to  considerable  ex- 
pense by  their  failure,  a  finding  by  the  trial 
judge  that  public  justice  required  that  the 
penalty  of  the  forfeiture  be  enforced  is 
within  his  discretion  and  will  not  be  dis- 
turbed by  an  appellate  court  on  a  writ  of 
error.    U.  S.  v.  Fidelity,  etc.,  Co.,  (CCA. 


3d   Cir.    1919)    258   Fed.  444,   169  C  C.  A. 

460. 

Wilful  default. —  In  U.  S.  f.  Jacobson, 
(E.  D.  Pa.  1919)  267  Fed.  760,  it  appeared 
that  the  defendant  was  indicted  for  the  of- 
fense of  keeping  a  house  of  ill  fame  within 
one  of  the  military  districts;  that  she  was 
financed  in  such  undertaking  by  unknown 
parties,  who  provided  her  bail  on  her  ar- 
rest, and  that  she  failed  to  appear  for  trial, 
tberoby  causing  the  United  States  consider- 
able expense.  It  was  held  that  under  the 
evidence  her  default  must  be  regarded  as 
wilful  and  that  the  forfeiture  of  the  bail 
would  not  be  remitted  under  this 


BANKRUPTCY 


893 


BANKRUPTCY 


Vol.    I,    p.    504.       [First   ed.,    1912 

Supp.,  p.  464.] 

Sospeniion  of  ttate  imolTency  laws  —  In 
generaL — To  same  effect  as  original  annota- 
tion, see  In  re  Brinn,  (N.  D.  Ga.  1919)  262 
Fed.  527. 

What  state  laws  are  superseded. —  "A 
statute  in  order  to  be  such  an  insolvency  law 
as  is  suspended  by  the  federal  Bankruptcy 
I41W  most  provide  for  the  discharge  of  the 
debtor."  Greene  v.  Rice,  (1919)  32  Idaho 
604,  186  Pac.  249,  holding  further  that  an 
act  is  not  an  insolvency  law  because  it  con- 
tains a  provision  that  in  case  of  an  attach- 
ment "  any  creditor  of  the  defendant,  who, 
within  sixty  days  after  the  first  posting  and 
publication  of  such  notice  shall  commence 
and  prosecute  to  final  judgment  his  action 
for  his  claim  a^inst  the  defendant,  shall 
share  pro  rata  with  the  attaching  creditor  in 
the  proceeds  of  defendant's  property  where 
there  is  not  sufficient  to  pay  all  judgments 
in  full  against  him." 

Raising  question, —  The  contention  that  a 
state  insolvency  law  is  superseded  by  the 
federal  Bankruptcy  Act  cannot  be  raised  for 
the  first  time  on  a  motion  for  a  rehearine  in 
the  appellate  court.  Driver  v.  Carey,  (Ark. 
1920)    220  S.  W.  667. 

Vol.  I,  p.  511,  sec.  la  (15).    [First 

ed.,  1912  Supp.,  p.  4S6.] 
Inability  to  meet  obligations. — ^A  debtor  is 
insolvent  when  the  aggregate  of  his  property 
shall  not,  at  a  fair  valuation,  be  sufficient 
in  amoimt  to  pay  his  debts  (3  R.  €.  L.  p. 
275,  i  98),  and  not  when  he  is  unable  to 
meet  his  obligations  as  they  mature  in  the 
ordinary  course  of  business.  Schuette  v. 
Swank,  (1920)  265  Pa.  St.  576,  109  Atl.  531. 
Evidence  of  facta  constituting  insolvency. 
—  "  Direct  and  detailed  evidence  of  the  facts 
constituting  insolvency  is  not  essential.  Ow- 
ing to  its  nature,  insolvency  is  not  always 
suaceptible  of  direct  proof.  It  may,  and  in 
many  eases  must,  be  proved  by  the  proof  of 
other  facts,  from  which  the  ultimate  fact  of 
inaolvency  may  be  presumed  or  inferred." 
Bodenberg  i;.  Semple,  (C.  C.  A.  3rd  Cir. 
1919)   257  Fed.  72,  168  C.  C.  A.  284. 

Vol.  I,  p.  515,  sec.  la (23).    [First 

ed.,  1912  Supp.,  p.  515.] 

Who  are  secured  creditors. —  Creditors 
who  have  furnished  materials  to  a  bankrupt 
and  who  have  served  attested  accounts  on 
the  owners,  have  recorded  their  claims,  and 
are  also  protected  by  surety  bonds  under  the 
provisicms  of  state  statutes,  are  secured 
creditors  within  the  meaning  of  this  sec- 
tion. In  re  Ferrand,  (£.  D.  La.  1920)  263 
Fed.  908. 


Vol.   I,  p.  516,  sec.  2.     [First  ed., 

1912  Supp.,  p.  409.] 

Right  to  exercise  original  jurisdiction. — 
To  same  effect  as  original  annotation,  see 
In  re  Vadner,  (D.  C.  Nev.  1918)  259  Fed. 
614,  holding  that  the  jurisdiction  of  the 
bankruptcy  court  is  exclusive  but  that  it 
does  not  extend  to  all  suits,  at  law  or  in 
equity,  affecting  a  bankrupt's  estate. 

Equitable  junsdiction. —  To  same  effect  as 
original  annotation,  see  Martin  v.  Oliver, 
(C.  C.  A.  8th  Cir.  1919)  260  Fed.  89,  171 
C.  C.  A.  125;  In  re  De  Ray,  (C.  C.  A.  6th 
Cir.  1919)  260  Fed.  732,  171  C.  C.  A.  470, 
holding  that  a  bankruptcy  court  has  juris- 
diction to  set  aside  an  allowance  for  serv-> 
ices  and  expenses  of  an  attorney  of  a  trustee, 
when  it  satisfactorily  appears  that  the  al- 
lowance was  procured  through  fraud. 

Under  amendment  of  1910. — A  bill  in 
equity  by  a  trustee  in  bankruptcy  to  recover 
property  conveyed  in  fraud  of  the  Bank* 
riiptcy  Act  may  be  entertained  by  the  dis- 
trict court,  and  since  the  amendnuent  of  the 
Bankruptcy  Act  by  the  Act  of  June  25.  1910 
(1  Fed.  Stat.  Ann.  (2d  ed.)  504,  note)  the 
bankruptcy  court  has  jurisdiction  of  a  suit 
to  recover  a  preference  regardless  of  the 
amount  involved  or  the  citizenship  of  the 
parties.  Gooch  v.  Stone,  (O.  C.  A.  6th  Cir. 
1919)  257  Fed.  631,  168  C.  C.  A.  581. 

The  equity  rules  of  the  Supreme-  Court 
are  not  rules  of  court  affecting  the  adminis- 
trative work  of  bankruptcy.  In  re  Hughes, 
(C.  C.  A.  2d  Cir.  1919)  262  Fed.  500. 

Election  of  directors  of  corporation  to 
choose  bankruptcy,  instead  of  state,  court 
tor  winding  up  of  affairs. —  The  fact  that 
the  directors  of  a  corporation  choose  a  bank- 
ruptcy court  in  which  to  wind  up  its  affairs 
ill  preference  to  having  a  state  court  ap- 
point a  receiver  for  it,  is  not  a  fraud,  and 
does  not  warrant  the  bankruptcy  court  in  re- 
fusing jurisdiction.  In  re  Dressier  Produc- 
ing Corp.,  (C.  C.  A.  2d  Cir.  1919)  262  Fed. 
257. 

Vol.  I,  p.  521,  sec.  2  (2).    [First 

ed.,  1912  Supp.,  p.  472.] 

Jurisdiction  of  court. —  Where  a  creditor 
submits  his  claims  to  the  bankruptcy  court 
and  consents  to  a  determination  of  their  va- 
lidity by  the  court,  he  is  bound  by  its  deci- 
sion, and  if  ordered  to  repay  money  paid 
to  him  on  the  claims,  he  must  do  so.  Com- 
mercial Security  Co.  r.  Holcombe,  (0.  C.  A. 
5th  Cir.  1920)  262  Fed.  657. 

Vol.  I,  p.  522,  sec.  2  (3).     [First  ed., 

1912  Supp.,  p.  472.] 
Receiver's  powers  and  duties  in  general  — 
Right  to  property  consigned  to  bankrupt. — 
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A  receiver  in  bankruptcy  has  the  right  to 
take  property  consigned  to  the  bankrupt 
from  a  carrier  on  its  arrival  at  its  dentina- 
tioQ,  and  such  taking  ends  the  right  of  stop^ 
page  in  transitu  bv  the  consignor.  In  re 
Arctic  Stores,  (D.  C.  N.  J.  1919)  258  Fed. 
688,  therein  it  was  said :  "  During  the  time 
intervening  between  the  adjudication  and  the 
qualification  of  the  appointed  trustee,  the 
title,  while  nominally  in  the  name  of  the 
bankrupt,  was  in  custodia  legis,  awaiting  ad- 
ministration. The  receiver  from  his  appoint- 
ment was  not  only  the  proper  person,  but 
the  only  person,  until  the  appointment  and 
qualification  of  the  trustee,  wno  could  legally 
take  possession  of  this  piilp  and  the  other 
property  of  the  bankrupt.  He  might  prop- 
erly be  held  to  be  the  *  legal  suceessor  in  in- 
terest of  the  buyer.'  within  the  meaning  of 
the  New  Jersey  Uniform  Sale  of  Goods  Act, 
sec.  70,  and  whose  taking  property  from 
a  carrier  ends  the  transit  under  section 
5S  of  that  act.  However,  and  regardless 
whether  that  be  so,  the  receiver's  conduct  in 
thus  taking  the  pulp  must  be  treated  as  in 
the  due  administration  of  the  bankruptcy 
law  and  on  behalf  of  the  trustee  to  be  ap- 
pointed. 

**  Upon  such  appointment  the  trustee's 
right  to  the  possession  of  such  pulp  would 
relate  back  to  the  time  the  receiver  took  it 
over. 

"  To  accept  petitioner's  contention  that 
there  waa  no  one  between  the  time  of  ad- 
judication and  the  qualification  of  the  trua- 
tee  to  do  any  act  either  on  behalf  of  the 
bankrupt,  who  by  the  adjudication  was  shorn 
of  all  power  to  do  anything  in  respect  to  the 
property  but  recently  subject  to  its  domin- 
ion, or  of  the  trustee,  who  could  not  be  ap- 
pointed for  at  least  11  days,  and  might  not 
be  for  several  months,  after  the  adjudication, 
is  to  hold  that  there  is  a  hiatus  in  the  ad- 
ministration of  bankruptcy  estates  during 
which  certain  creditors  might  secure  a  pref- 
erence over  other  creditors,  a  bare  statement 
of  which  is  sufiicient  to  reject  auch  conten- 
tion. 

**  That  the  receiver  in  bankruptcy  has  the 
right  to  take  property  from  a  carrier 
on  its  arrival  at  ita  destination,  and  that 
such  taking  ends  the  right  of  stoppage  in 
transitu,  has  been  held  by  the  following 
cases:  In  re  Allen  (D.  C.  M.  D.  Pa,)  178 
Fed.  879,  24  Am.  Bankr.  Rep.  674;  In  re 
White  (D.  C.  M.  D.  Pa.)  205  Fed.  393,  29 
Am.  Bankr.  Rep.  ^58.  This  waa  also  the 
view  of  District  Judge  Chatfield  in  Re  Dar- 
lington Co.  (D.  C.  E.  D.  N.  Y.)  163  Fed. 
.'jS5,  20  Am.  Bankr.  Rep.  800.  In  this  con- 
nection see  also  Conyers  v.  Ennis,  6  Fed.  Gaa. 
No.  3,149,  and  Millard  r.  Webster,  54  Conn. 
415,  8  Atl.  470. 

"From  the  foregoing  it  follows  that 
whether  the  right  of  stoppage  in  transitu 
be.  held  to  have  ended  on  the  arrival  of  the 
car  at  its  billed  destination,  or  upon  the  re- 
moval of  its  contents  by  the  receiver,  the  pe- 
titioner's claim  that  it  is  exclusively  entitled 
to  the  proceeds  of  the  sale  of  the  pulp  must 


be  denied,  as  its  notice  to  stop  delivery  was 
not  given  until  after  the  last  of  theae  two 
acts  nad  taJcen  place." 

Vacation  of  order  appointing  receiver  on 
application  of  state  receiver. —  Where  direct- 
ors of  a  corporation,  notwithstanding  the  is- 
suance of  an  injunction  by  a  state  court  en- 
joining them  from  exercising  any  of  the 
privileges  and  franchises  of  the  corporation 
and  nppointing  a  receiver,  file  a  voluntary 
petition  in  bankruptcy  in  b^alf  of  the  cor- 
poration, and  the  referee  in  bankruptcy  also 
appoints  a  receiver,  and  it  is  represented 
that  the  appointment  of  the  federal  receiver 
is  contrary  to  the  general  practice  of  the 
federal  courts  in  the  district  of  his  appoint- 
ment, the  receiver  appointed  by  the  state 
court  will  be  directed  to  apply  to  the  judges 
of  the  federal  court  to  vacate  the  order  ap- 
pointing the  receiver,  and  will  be  directed 
until  such  application  can  be  made  to  re- 
tain control  of  the  assets.  Cavagnaro  v. 
Indian  Tire,  etc.,  Co.,  (1919)  90  N.  J.  Eq. 
532,  107  Atl.  643. 

Vol.  I,  p.  529,  sec.  2  (7).     [First  ed., 

1912  Supp.,  p.  476.] 

Recovery  of  concealed  property  after 
bankrupt's  discharge. —  Where  a  bankrupt's 
estate  is  closed  without  a  final  meetin^r  of  his 
creditors  on  ten  days*  notice  as  required  by 
sections  55f  and  68  of  the  Bankruptcy  Act» 
such  closing  is  void  and  the  estate  remains 
open.  Accorxljngly,  where  after  the  bank- 
rupt's discharge  it  is  discovered  that  he  has 
concealed  assets  from  his  trustee,  the  latter 
may  recover  them,  although  because  of  lapse 
of  time  the  court  has  no  longer  power  to  re- 
voke the  discharge  and  criminal  prosecution 
against  the  bankrupt  for  such  concealment 
IS  barred.  In  re  Levy,  (E.  D.  Pa.  1919)  261 
Fed.  432,  wherein  the  court  said: 

"The  question  whether  the  trustee  should 
have  leave  to  file  an  amended  petition  before 
the  referee  depends  upon  whetner,  the  estate 
never  having  been  technically  closed,  the  ref- 
eree, after  the  bankrupt's  discharge,  has  ju- 
risdiction in  a  summary  proceeding  to  make 
an  order  upon  the  buikrupt  or  upon  the 
Standard  Jobbing  Company  to  pay  over  the 
sums  in  their  possession  or  control  belonging 
to  the  bankrupt  estate,  for  it  would  be  of  no 
avail  otherwise  to  proceed  further. 

"  It  must  be  determined  therefore  whether 
the  discharge  of  the  bankrupt  has  any  other 
effect  than  that  included  within  the  defini- 
tion of  section  1,  or  that  declared  by  sec- 
tion 17  of  the  Bankruptcy  Act.  The  defini- 
tion in  section  1    (12)   is: 

"'Discharge'  shall  mean  the  release  of  a 
bankrupt  from  all  of  his  debts  which  are 
provable  in  bankruptcy,  except  such  as  are 
excepted  by  this  act.' 

''Section  17,  as  amended  March  2,  1917 
(39  Stat.  L.  s!99,  c.  1)  provides  that  a  dis- 
charge in  bankruptcy  shall  release  a  bank- 
rupt from  all  of  his  provable  debts,  except 
such  as  are  tiierein  mentioned.  Nowhere  m 
the    Bankruptcy   Act   is   there   any   express 
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limitation  upon  the  power  of  the  court  to 
inake  and  enforce  an  order  upon  a  bankrupt 
to  pay  over  money  or  to  turn  over  other  aa- 
aets  which  are  in  his  possession  or  control, 
while  the  estate  remains  open. 

"For  fraudulent  concealment  of  assets 
from  the  trustee  before  discharge,  he  is  sub- 
ject to  the  penalty  of  refusal  of  his  dis* 
charge  and,  after  discharge,  to  revocation  of 
the  discharge  if  applied  for  within  one  year 
(section  15).  This  period  had  elapsed  he- 
fore  the  petition  to  reopen  the  estate  was 
fUed  and  presumably  before  the  trustee  had 
knowledge  of  the  alleged  concealment. 

"Section  29b  (1)  prescribes  punishment 
by  imprisonment  for  concealing  while  a  bank- 
nipt  or  after  his  discharge  from  his  trustee 
any  of  the  property  belonging  to  his  estate 
in  bankruptcy  subject  to  the  limitation  in 
paragraph  (d),  by  which  criminal  proceed- 
ings ore  barred. 

"  Does  the  fact  that  the  bankrupt  has  been 
discharged  from  his  debts,  and  that  the 
court  has  no  longer  power  to  revoke  the  dis- 
charge, and  that  criminal  prosecution  is 
barred,  exempt  him  from  the  jurisdiction  of 
the  court  through  summary  proceedings  to 
order  him  to  pay  over  money  in  his  posses- 
sion or  within  his  control  which  is  part  of 
his  estate  in  bankruptcy? 

**0n  adjuddcation,  title  to  the  bankrupt's 
property  became  vested  in  the  trustee  (sec- 
tions 21e,  70),  with  actual  or  constructive 
poasession,  and  placed  in  the  custody  of  the 
bankruptcy  court,  and  the  court  may  put  the 
trustee  in  actual  possession,  where  possession 
is  withheld  by  the  bankrupt  or  one  not 
claiming  adversely  to  him.  This  proposition 
U  decisively  settled  in  Mueller  v.  Nugent, 
184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405. 
In  that  case  the  order  was  made  against 
Kugent  upon  the  ground  that  the  property 
waa  in  his  possession  as  the  bankrupt's 
a^nt.  If  the  bankrupt  had  already  been 
discharged,  could  Nugent  have  pleaded  the 
discharge  as  a  bar  to  the  jurisdiction  of  the 
court  to  compel  him  to  surrender  property 
the  title  to  which  was  by  law  vested  in,  and 
which  was  in  constructive  possession  of,  the 
trustee,  and  in  the  custody  of  the  bank- 
ruptcy court?  Manifestly  not,  unless  title 
in  the  trustee  lapses  upon  the  discharge  of 
the  bankrupt.  If  title  continues  in  the  trus- 
tee, then,  while  the  estate  is  still  open,  juris- 
diction of  the  court  to  cause  the  estates  of 
bankrupts  to  be  collected,  and  to  determine 
controversies  relating  thereto  (section  2 
[7] ) ,  is  not  to  be  rendered  nugatory 
through  the  concealment  by  the  bankrupt  of 
his  property,  even  though  he  be  sucoessfiil  in 
continuing  its  concealment  until  by  limi- 
tation of  law  he  is  freed  of  indebtediioas  to 
creditors  and  immune  from  criminal  prosecu- 
tion. He  does  not  hold  concealed  property 
as  a  debt  from  which  his  discharge  has  freed 
him,  but  holds  it  without  right  against  the 
trustee  having  title  not  divested  by  the  bank- 
rupt's discharge." 


Petition  for  payment  of  concealed  assets. 
— ^A  petition  by  a  trustee  in  bankruptcy  for 
an  order  compelling  the  bankrupt  to  pay  to 
him  a  certain  amount  of  money  alleged  to 
been  concealed,  is  insufficient  whun  un- 
iiiupported  by  any  averment  or  proof  of  pos- 
session or  control  of  the  money  by  the  bank- 
rupt. In  re  lievy,  (E.  D.  Pa.  1919)  259  Fed. 
316. 

Vol.  I,  p.  531,  sec.  2  (8).     [First  ed., 

1912  Supp.,  p.  476.] 

Reopening  of  estate -— iVofice  to  bank- 
rupt.—  Wliere  an  order  allowing  the  reopen- 
ing of  a  bankrupt  estate  is  limited  to  dis- 
tribution purposes,  it  in  no  way  affects  the 
bankrupt  and  may  be  made  without  notice 
to  him.  In  re  Levy,  (E.  D.  Pa.  1919)  269 
Fed.  314. 

Similarly,  a  restraining  order  issued  with 
an  order  to  reopen  a  bankrupt  estate  may  be 
made  without  notice  to  the  bankrupt,  where  it 
is  apparent  that  he  has  no  interest  in  as- 
sets of  the  estate  alleged  to  be  unadminis- 
tered.  In  re  Levy,  (E.  D.  Pa.  1919)  259  Fed. 
314.  In  this  case,  in  denying  a  motion  to 
vacate  the  restraining  order,  the  court 
said:  '*  The  only  possible  interest,  however, 
which  a  bankrupt  would  have  in  unadmin- 
istered  assets,  is  by  virtue  of  his  claim  to 
his  exemption,  or  to  deny  the  assets  in  ques* 
tion  to  be  the  assets  of  the  bankrupt  estate, 
by  setting  up  that  the  assets  are  property 
acquired  by  the  bankrupt  after  his  discharge, 
or  for  some  other  reason.  No  ground  for  the 
vacation  or  modification  of  the  restraining 
order  is  advanced,  except  that  it  was  made 
without  notice  to  the  bankrupt.  The  aver- 
ment of  the  truth  of  this  fact  is  itself  denied. 
We  need  make  no  findings  upon  this  point, 
however,  as  on  the  face  of  the  proceeding  the 
bankrupt  has  no  interest  in  the  assets  of 
the  bankruptcy  estate.  On  the  face  of  the 
proceedings  the  property  to  be  aflfeoted  be- 
longs to  the  estate,  and  not  only  does  the 
bankrupt  not  aver  an  interest,  but  it  is  as- 
serted in  the  answer,  the  facts  set  up  in 
which  are  admitted  for  the  purposes  of  this 
argument,  that  he  has  specifically  withdrawn 
from  and  repudiated  all  claims  to  an  own- 
ership interest." 

Who  may  apply  for  reopening. —  Creditors 
of  a  bankrupt,  who  have  proved  claims 
against  his  estate,  may  apply  for  a  reopening 
of  it  on  the  ground  that,  unadministered  as- 
sets of  the  estate  have  been  discovered.  In 
re  Levy,  (E.  D.  Pa.  1919)  259  Fed.  314. 
In  denying  a  motion  to  vacate  the  order 
permitting  the  reopening,  the  court  said: 
"The  finding  upon  which  the  order  wa: 
predicated  was  that  unadministered  assets 
of  the  estate  had  come  to  light.  The  peti- 
tion to  vacate  is  made  on  behalf  of  the  bank- 
rupt. He  WHS  granted  his  discharge.  The 
prayer  of  his  petition  is  based  iipon  the 
averments  that  the  order  was  made  without 
notice  to  him.  and  that  it  was  made  upon 
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the  petition  of  persons  not  creditors  of  the 
e8tate.  The  latter  averment  is  in  turn  based 
upon  the  distinction  that,  although  they 
were  at  one  time  creditors  of  the  bankrupt, 
having  not  only  provable  but  proved  claims, 
yet  as  the  bankrupt  had  been  granted  his  dis- 
charge he  had  ceased  to  be  a  debtor,  and  ex 
vi  termini  they  had  ceased  to  be  creditors. 
It  is,  of  course,  not  denied  that  they  have 
an  interest  in  the  assets  of  the  bankrupt 
estate,  but  the  distinction  made  is  fortified 
by  the  further  distinction  that  they  have 
such  interest  qua  owners,  but  not  qua  credi- 
tors. The  latter  distinction,  may  be  ac- 
cepted without  in  any  way  carrying  the  con- 
sequence of  a  denial  of  the  right  of  such 
creditors  to  apply  for  the  reopening  of  the 
case.  The  attempt  to  distinguish  between 
the  status  of  a  creditor  before  and  after  dis- 
charge may  be  met  with  the  comment  that 
they  are  creditors,  within  the  meaning  of 
and  as  defined  in  the  bankruptcy  statute, 
and  with  the  further  comment  that  the  dis- 
tinction sought  to  be  made  is  for  present 
purposes  of  no  practical  value." 

Procedure  on  reopening. —  Where  a  bank- 
rupt estate  is  reopened  because  of  an  al- 
leged concealment  of  assets  of  the  estate  by 
the  bankrupt,  and  the  matter  is  referred  to 
a  referee,  the  power  of  the  referee  is  con- 
fined to  such  procedure  as  will  enable  the 
trustee  to  collect  and  distribute  unadminis- 
tered  assets.  This  includes  authority  to  pro- 
ceed by  plenary  suit  but  not  by  summary 
order  upon  the  bankrupt.  In  re  Levy,  ( E.  D. 
Pa.  1919)  269  Fed.  314. 

Vol.  I,  p.  535,  sec.  2  (13).    [First 

ed.,  1912Supp.,  p.  479.] 
Violation  of  restraining  order  as  con- 
tempt.— Where  after  the  filing  of  a  petition 
in  bankruptcy,  the  bankruptcy  court  issues 
an  order  restraining  the  sale  of  certain 
property  of  the  bankrupt  under  an  execution 
on  a  judgment  by  a  state  court,  a  sale  of 
such  property  thereafter  is  a  contempt,  al- 
though the  property  has  been  set  aside  to  the 
bankrupt  as  exempt  and  in  the  judgment  he 
has  waived  his  right  to  exemption.  In  re 
Braun,  (M.  D.  Pa.  1919)   259  Fed.  309. 

VoL  I,  p.  535,  sec.  2  (15).    [First 

ed.,  1912  Supp.,  p.  479.] 

Power  to  vacate  orders. —  To  same  effect 
as  original  annotation,  see  In  re  De  Ray, 
(C.  C.  A.  6th  Cir.  1919)  260  Fed.  732,  171 
C.  C.  A.  470,  holding  that  an  order  allowing 
a  claim  for  compensation  to  the  attorney  of  a 
trustee  in  bankruptcy  might  be  vacated  be- 
fore the  closing  of  the  estate. 

Vol.  I,  p.  538,  sec.  2  (20).    [First 

ed.,  1912  Supp.,  p.  480.] 
Bill  to  enjoin  creditors  not  appearing  in 
bankruptcy  proceedings  from  suing  in  an- 


other court  for  fraudulent  representations. — 
A  decree  in  bankruptcy  proceedings  which 
confirmed  a  composition  agreement  by  a 
bankrupt  partnership,  and  provided  that  one 
of  the  partners,  wlio  asserted  that  he  was 
but  a  special  partner,  should  be  released, 
upon  compliance  with  the  terms  of  such  com- 
position, from  any  further  liability  to  the  re- 
ceiver of  the  estate,  and  dismissed  petitions 
to  have  him  declared  liable  as  a  general 
partner,  only  determines  against  everyone 
that  his  property  shall  not  be  administered 
in  the  bankruptcy  proceedings,  and  does  not 
give  an«illary  juri<6diction  to  the  bank- 
ruptcy court  of  a  bill  to  enjoin  creditors 
who  did  not  appear  in  the  bankruptcy  pro- 
ceedings, assent  to  the  composition,  or  at- 
tempt to  prove  a  claim,  from  bringing  suit 
agamst  him  in  another  Federal  district  court, 
based  on  grounds  of  fraudulent  representa- 
tions believed  to  be  true  until  after  such 
decree,  although  such  suit  can  only  be  main- 
tained on  the  theory  that  he  is  liable  as  a 
general  -partner.  Poll  t*.  McCabe,  (1919) 
250  U.  S.  573,  40  S.  Ct.  43,  64  U.  S.  (L. 
ed.)  — ,  affurming  (C.  C.  A.  2d  Cir.  1919)  256 
Fed.  512,  16S  C.  C.  A.  18. 

Vol.  I,  p.  541,  sec.  3a  (1).     [First 

ed.,  1912  Supp.,  p.  481.] 
Absence  of  fraudulent  intention  —  Trans- 
fer of  exempt  property. —  Fraudulent  intent 
cannot  be  predicated  upon  a  transfer  by  a 
bankrupt  of  exempt  property.  Marine  Xat. 
Bank  v.  Swigart,  (C.  C.  A.  6th  Cir.  1»20) 
262  Fed.  854. 

Vol.  I,  p.  544,  sec.  3a  (2).     [First 

ed.,  1912  Supp.,  p.  483.] 
Preferences   in    generaL — To   same    effect 
as    original    annotation,    see   In    re    Jones, 
(N.  D.  N.  Y.  1919)    269  Fed.  927. 

Payment  as  preference  —  Payment  of 
claims  of  stockholder. —  Where  the  owner 
of  the  entire  capital  stock  of  a  corporation 
transfers  all  of  its  assets  to  himself  in  pay- 
ment of  his  claims  against  it,  leaving  other 
debts  of  the  corporation  unpaid,  the  trans- 
fer is  a  preference  and  is  an  act  of  bank- 
ruptcy within  the  meaning  of  this  section. 
Boston  West  Africa  Trading  Co.  t?.  Quaker 
City  Morocco  Co.,  (C.  C.  A.  1st  Cir.  1919) 
261  Fed.  665,  affirming  (D.  C.  Mass.  1919) 
255  Fed.  924. 

Necessity  of  intent  to  prefer  —  Intent  is 
that  of  debtor. —  To  same  effect  as  original 
annotation,  see  In  re  Jones,  (N.  D.  N.  Y. 
1919)  259  Fed.  927,  wherein  it  was  said: 
**  It  is  inmiaterial  in  this  proceeding  whether 
or  not  the  bank  and  Mrs.  Bard  knew  Jones 
was  insolvent,  or  whether  the^  had  reason- 
able cause  to  believe  he  was  insolvent,  and 
that  his  transactions  would  result  in  a 
preference.  If  Jones  knew  he  was  insolvent, 
and  if  he  intended  to  prefer  Mrs.  Bard,  he 
committed  an  act  of  bankruptcy." 
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Vol.  I,  p.  555,  sec.  3a  (4).     [First 

ed.,  1912  Supp.,  p.  488.] 

n.  Apfointment  of  Receiveb  or  Tbustkb 

(p,  568) 
The  wort  "  applied,**  as  used  in  this  sec- 
tion, does  not  mean   "consented."     Accord- 
ingly, where  a  bankrupt  did  not  apply  for 
the   appointment  of   a   receiver  but  merely 
consented  to  the  application  of  his  creditors 
for    snch    an    appointment,   which    was   not 
made,  he  cannot  be  regarded  as  having  com- 
mitted  an   act   of   bankruptcy    in    violation 
of  this  paragraph.     In  re  Big   Pines   Line, 
etc.,  Co.,    (S.  D.   Cal.   1919)    257   Fed.   141. 
The  court  said:     "The  petitioning  creditors 
desire  the  court  to  hold  that  the  word  '  ap- 
plied' means  applied   for   or    consented   to 
the  appointment  of  a  receiver.    The  alleged 
bankrupt  here  did  nothing  in  that  case  but 
consent   to   the   appointment   of   a   receiver. 
If  Congress  meant  that  if  a  person  consent^ 
to  the  appointment  of  a  receiver,  it  should 
be    made    an    act    of    bankruptcy,    it    might 
easily  have  so  stated.    The  cases  relied  upon 
by  the  creditors  are  cases  wherein  the  ap- 
plication for  a  receiver  was  made  on  behalf 
of    the    bankrupt,    or    where    the    bankrupt 
actually  petitioned  for  the  appointment  of  a 
receiver/^ 

What  constitutes  application  for  receiver. 
—  The  fact  that  a  corporation  in  its  answer 
to  a  bill  of  complaint  asking  for  the  ap- 
pointment of  a  receiver,  admits  the  allega- 
tions in  the  bill  and  joins  in  the  application 
for  the  appointment  of  a  receiver,  is  not 
tantamount  to  an  application'  for  a  receiver 
under  this  section,  where  the  allegations  in 
the  bill  show  that  the  corporation  is  solvent 
and  that  the  application  is  made  for  the 
purpose  of  averting  insolvency.  In  re  Con- 
necticut Brass,  etc.,  Corp.,  (D.  C.  Conn. 
1919)  257  Fed.  445,  wherein,  on  motion  to 
dismiss  an  involuntary  petition  in  bank- 
ruptcy against  a  corporation  based  on  the 
above  fact,  the  court  said : 

"The  argument  of  the  petitioning  credit- 
ors against  the  motion  resolved  itself  into 
the  proposition  that,  as  the  alleged  bankrupt 
had  joined  in  the  application  for  the  appoint- 
ment of  the  receivers,  and  had  admitted>  in 
its  answer  the  allegations  of  the  bill  of  com- 
plaint, such  conduct  is  tantamount  to  apply- 
ing for  a  receiver  under  the  Bankruptcy  Act, 
and  nnmerous  cases  are  cited  to  support  this 
proposition. 

*'  A  further  reason  advanced  against  the 
granting  of  the  motion  is  based  on  the  claim 
that  the  allegations  set  forth  in  the  involun- 
tary petition,  and  quoted  supra,  are  suffi- 
eient  to  bring  the  petitioners  within  the 
meaning  of  the  Bankruptcy  Act.  We  will 
dispoae  of  these  contentions  in  their  order. 

"  In  support  of  the  first  proposition  coim- 
ael  cite  and  rely  upon  the  following  cases: 
In  re  Spalding,  139  Fed.  244,  71  C.  C.  A. 
370;  In  re  Pickens  Mfg.  Co.  (D.  C.)  158 
Fed.  804;  In  re  Maplecroft  Mills  (D.  C.)  218 
Fed.    659;    Ibcploration    Mercantile    Co.    V, 


Pacific  Hardware  &  Steel  Co.,  177  Fed.  825, 
101  C.  C.  A.  39;  Doyle-Kidd  Dry  Goods  Co. 
V.  Sadler-Lusk  Trading  Co.  (D.  C.)  206 
Fed.  813. 

"An  examination  of  all  of  these  cases 
shows  that  the  decisions  there  reached  were 
based  upon  an  allegation  of  insolvency,  or 
it  appeared  that  the  person  or  corporation 
v/as  insolvent,  and  for  that  reason  joined 
in  the  application  for  the  appointment  of  a 
receiver.  None  of  the  cases  cited  are  cases 
involving  an  equitable  receivership,  where 
it  appears  on  the  face  of  the  bill  that  the 
assets  are  in  excess  of  liabilities.  The 
cases  cited  and  relied  upon  in  support  of  the 
petitioning  creditors'  argument  are  not  appo- 
site to  the  case  at  bar. 

"  Here  we  have  an  equitable  receivership, 
which  is  intended  to  avert  insolvency.  The 
allegations  in  the  bill  show,  not  insolvency, 
but  solvency.  It  would  be  going  too  far  to 
say  that  a  solvent  corporation,  at  least  solv- 
ent so  far  as  the  record  shows,  committed 
an  act  of  bankruptcy  by  applying  for  the 
appointment  of  a  receiver,  or  joining  in  an 
application  for  the  appointment  of  a  re- 
ceiver, simply  because  it  had  not  the  readj 
cash  to  meet  all  its  obligations  and  immedi- 
ate demands  as  they  mature  in  the  ordinary 
course  of  business,  and  because  creditors  were 
threatening  attachments. 

"  The  authorities  are  too  clear  and  con- 
clusive to  discuss  the  question  further,  as 
the  differentiation  between  the  two  sets  of 
facts  —  i.  e.,  solvency  and  insolvency  —  is  so 
emphasized  as  to  'make  it  clear  to  him  who 
reads.  In  re  Douglas  Coal  &  Coke  Co. 
(D.  C.)  131  Fed.  769;  In  re  Wm.  S.  Butler 
&  Co.,  207  Fed.  706,  126  C.  C.  A.  223. 

'*  The  law  governing  this  situation  is  set- 
tled. Nowhere  is  it  more  clearly  stated  than 
by  Judge  Hazel  in  Re  Edward  Ellsworth  Co. 
(D.  C.)  17'3  Fed.  699.  On  page  700  he  said: 
•  The  inquiry  presented  is  whether  the 
corporation  proceeded  against,  by  admitting 
the  material  allegations  of  the  bill  in  the 
e<]uity  action  and  joining  in  the  application 
for  the  appointment  of  receivers,  can  be  held 
in  a  legal  sense  to  have  applied  therefor 
pursuant  to  section  3a,  subd.  4,  of  the  Bank- 
ruptcy Act,  ...  as  amended  by  Act  Feb- 
ruary 5,  1903,  ch.  487,  §  2,  32  Stat.  L.  707. 
.  .  .  'If  the  company,  while  insolvent,  had 
voluntarily  brought  an  action  to  wind  up  its 
affairs  for  the  benefit  of  its  creditors,  and 
had  applied  for  the  appointment  of  receivers 
to  take  charge  of  its  property,  the  superior 
right  of  the  bankruptcy  court  could  not 
safely  be  questioned;  but  the  interposition 
of  an  answer  in  an  action  brought  by  a  con- 
tract creditor,  admitting  therein  the  truth 
of  the  allegations  of  the  bill  and  joining  in 
the  prayer  for  relief,  is  not  believed  to  be 
the  equivalent  of  the  term  "  being  insolvent, 
applied  for  a  receiver  or  trustee  for  its  prop- 
erty." In  the  equity  action  the  complain- 
ants applied  for  receivers  on  the  ground 
that  the  Edward  Ellsworth  Company  was 
unable  to  pay  its  debts  as  they  maturea,  and 
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that  it  would  be  to  the  advantage  of 
creditors  and  stockholders  to  have  its  affairs 
wound  up.  Nowhere  in  the  bill  is  it 
asserted  that  the  corporation  is  insolvent, 
as  that  term  is  defined  by  section  1,  sub- 
division 15,  of  the  Bankruptcy  Act.  In 
fact  the  bill  contains  an  affirmative  allega- 
tion that  the  defendant  is  solvent.  Such 
averments,  together  with  the  admission  by 
the  corporation  of  their  truth  and  its  con- 
sent to  the  appointment  of  receivers  of  its 
property,  undoubtedly  vested  the  Circuit 
Court,  in  view  of  the  diversity  of  citizen- 
ship of  the  parties,  with  power  and  authority 
to  act  in  the  premises.  In  re  Metropolitan 
Kailway  Receivership,  208  U.  S.  90,  28  Sup. 
Ct.  219.  52  L.  ed.  403.' 
^  '*  The  second  question  raises  a  question 
simply  of  pleading.  To  allege  that  a  corpo- 
ration is  insolvent  is  to  plead  a  conclusion. 
Facta  must  be  pleaded,  not  conclusions." 

Insolvency  essential  —  In  general. —  To 
same  effect  as  original  annotation,  see  In  re 
Connecticut  Brass,  etc.,  Corp.,  (D.  C.  Conn. 
1919)   267  Fed.  446. 

Vol.  I,  p.  561,  sec.  3a  (5).     [First 

ed.,  1912  Supp.,  p.  491.] 

In  general  —  Insolvency  unnecessary. —  To 
same  effect  as  original  annotation,  see  In  re 
Dressier  Producing  Corp.,  (C.  C.  A.  2d  Cir. 
1019)   262  Fed.  267,  wherein  it  was  said: 

"A  solvent  corporation,  as  a  person,  may 
have  its  property  distributed  among  its 
creditors  in  the  manner'  provided  by  the 
Bankruptcy  Act.  Hanover  Nat.  Bank  "C. 
Moyses,  186  U.  S.  181,  22  Sup.  Ct.  857,  46 
L.  ed.  1113.  The  claim  of  the  appellants, 
that  at  the  time  the  directors  admitted  that 
the  company  was  insolvent,  and  unable  to 
meet  its  obligations  as  they  matured  and 
arose,  they  \Mere  without  authority  to  so  act, 
and  that,  therefore,  such  a  consent  is  of  no 
value  in  the  bankruptcy  proceedings,  is  with- 
out force,  and  is  not  a  reason  why  the 
motion  to  dismiss  the  petition  should  be 
granted.  If  there  is  a  question  whether  a 
fraud  has  been  perpetratea,  and  the  authority 
cf  the  board  of  directors  to  sign  the  consent, 
which  was  filed  in  the  voluntary  proceedings 
in  bankruptcy,  is  questioned,  it  is  left  open 
for  trial  by  the  order  sought  to  be  revised. 

*'  We  are  of  the  opinion  that  the  action  of 
the  board  'of  directors  here  was  justified 
upon'  the  affidavits  presented,  and  that  the 
District  Judge  correctly  disposed  of  the  ques- 
tion presented  in  the  court  below.  Matter 
of  United  Grocery  Co.  (D.  C.)  239  Fed. 
1016;  Matter  of  Cohn  (D.  C.)  220  Fed. 
956." 

Admission  by  corporation  —  A  letter  hy 
the  clerk  of  a  corporation  to  the  corpora- 
tion's creditors  advising  them  that  the  only 
course  open  to  them  to  secure  payment  of 
their  claims  is  to  bring  involuntary  pro- 
ceedings in  bankruptcy  and  that,  if  such 
proceedings  are  brought,  the  company  will 
admit    its    insolvency,    and    its    willingness 


t)  be  adjudged  bankrupt  on  that  ground,  is 
not  such  an  unqualified  admission  of  insol- 
vency as  is  required  by  this  section.  Nor 
does  the  fact  that  the  stockholders  of  the 
corporation  subsequently  ratify  the  aption 
of  the  directors  in  authorizing  the  clerk  to 
write  such  letter,  make  it  an  "  unqualified 
admission."  In  re  Standard  Shipyard  Co., 
(D.  C.  Me.  1920)   262  Fed.  522. 

Vol.  I,  p.  568,  sec.  4a.     [First  ed., 

1912  Supp.,  p.  495.] 

Necessity  of  insolvency. — "It  has  fre- 
quently been  held  that  a  creditor  cannot 
intervene  to  oppose  an  adjudication  under 
an  ordinary  voluntary  petition  in  bank- 
ruptcy on  the  ground  that  the  would-be 
bankrupt  is  insolvent.  The  act  does  not 
require  that  the  bankrupt  should  be  insol- 
vent. A  solvent  person  may  have  his  prop- 
erty distributed  among  his  creditors  in  the 
manner  provided  by  statute,  if  he  so  desirefi. 
iranover  Nat.  Bank  i?.  Moyses,  186  U.  S. 
181,  22  Sup.  Ct.  857,  46  L.  ed.  1113,  8  Am. 
B.  R.  1;  In  re  Jehu  (D.  C.  Iowa)  2  Am. 
B.  R.  498,  94  Fed.  638;  In  re  Ives  (C  C.  A. 
6th  Cir.)  7  Am.  B.  R.  692,  113  Fed.  911, 
61  C.  C.  A.  541;  In  re  Carleton  (D.  C. 
Mass.)  8  Am.  B.  R.  270,  115  Fed.  246; 
Collier  on  Bankruptcy,  pp.   141,  840,  856. 

"  I  am  aware  in  the  Carleton  Case,  «upfa, 
Judge  Lowell  states  that  in  the  District 
Court  of  Massachusetts,  in  an  unreported 
case,  it  was  held  that  a  creditor  may  have 
an  adjudication  set  aside,  if  the  whole  pro- 
ceeding is  a  fraud  on  the  act,  and  an  abu.*e 
of  process.  Neither  the  facts  nor  the  reason- 
ing in  that  case  are  disclosed,  so  it  is  im- 
possible to  say  how  the  rule  was  applied,  or 
what  embarrassment  to  a  particular  creditor 
occasioned  by  a  voluntary  bankruptcy  pro- 
ceeding was  deemed  sufficient  to  require  a 
court  to  set  aside  an  adjudication. 

"  If  an  insolvent  person  owing  more  than 
one  debt  files  a  voluntary  petition  after  his 
property  has  been  attached  by  one  of  his 
creditors,  the  latter  undoubtedly  is  embar- 
rassed, for  otherwise  he  might  have  collected 
his  claim  in  full;  still  it  would  be  impossible 
to  regard  the  proceeding  as  a  fraud  on 
the  act.  An  unworthy  motive  for  the  exer- 
cise of  a  legal  right  is  not  sufficient  to 
extinguish  the  right."  In  re  Pyatt,  (D.  C. 
Nev.  1918)   257  Fed.  362. 

"Any  person,  except  a  municipal,  railroad, 
insurance,  or  banking  corporation,  is  en- 
titled to  the  benefits  of  the  Bankruptcy 
Act  as  a  voluntary  bankrupt.  If  such  a 
person  owes  debts,  however  small,  he  may 
file  a  petition.  It  is  not  necessary  for  him 
to  allege  or  prove  insolvency;  and,  further- 
more, his  petition  cannot  be  opposed  by  his 
creditors."  In  re  Vadner,  (D.  C.  Nev.  1918) 
259   Fed.   614. 

Corporations  —  .1  public  service  corpora- 
tion iR  included  within  the  provisioi^s  of  this 
section,  and  if  actually  bankrupt,  its  right  to 
secure  the  benefits  of  the  Bankruptcy  Act  is 
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not  impaired  or  defeated  because  it  is  exer- 
cieed  at  the  instance  of  another  corporation 
which  holds  the  majority  of  its  stock.  Hol- 
land i;.  Holland  City  Gas  Co.,  (C.  G.  A.  &th 
Cif.  1M9)  257  Fed.  679,  168  C.  C.  A.  629. 

Power  of  directors  when  corporation  in 
hands  of  receiver. — After  the  issuance  of  an 
injcnctioa  by  a  state  court  enjoining  a  cor- 
poration, its  directors  and  officers,  from 
exercising  any  of  its  privileges  and  fran- 
chises, directors  who  meet  and  pass  a  reso- 
hition  authorizing  the  filing  of  a  voluntary 
petition  in  bankruptcy,  and  officers  who 
execute  such  a  petition  are  guilty  of  con- 
tempt. Moreover  a  state  receiver  appointed 
on  the  awarding  of  the  injunction  will  be 
directed  to  appear  in  the  federal  court  and 
move  to  strike  from-  the  files  the  petition 
in  bankruptcy  upon  the  ground  that  those 
purporting  to  act  as  directors  had  no  power 
to  act  as  such,  and  that  their  acts  are  in  no 
respect  binding  on  the  corporation,  and,  the 
acts,  the  resolution,  and  proceedings  being  in 
yiolation  of  the  order  of  a  court  of  competent 
jiirisdiction,  they  must  be  considered  as 
void.  Cavagnario  r.  Indian  Tire,  etc.,  Co., 
(1919)  90  N.  J.  £q.  592,  107  Atl.  643, 
wherein  it  was  further  held  that  the  receiver 
might  appear  and  not  submit  in  any  other 
particular  to  the  jurisdiction  of  the  federal 
eoiirt. 

Vol.  I,  p.  569,  sec.  4b.     [First  ed., 
1912  Supp.,  p.  495.] 

I.  Generaixt  (p.  609) 

Compntation  of  indebtedness. —  In  comput- 
ing the  tojbal  indebtedness  of  an  alleged  bank- 
rupt in  order  to  determine  whether  he  owes 
debts  amounting  to  not  less  than  $1,000, 
claims  paid  by  preferential  or  fraudulent 
transfers  should  be  counted.  Boston  West 
Africa  Trading  Go.  v.  Quaker  Gity  Morocco 
Co.,  (C.  C.  A.  1st  Gir.  1919)  261  Fed.  666, 
affirming  (D.  G.  Mass.  1919)  255  Fed.  924. 
Regarding  this  question,  the  court  said: 

''The  appellant's  counsel  has  addressed  to 
us  an  elaborate  argument,  asking  us  to  over- 
turn the  established  practice  of  nearly  20 
years  —  that  in  computing  the  total  indebt- 
edness in  order  to  determine  whether  the 
alleged  bankrupt  owes  debts  amounting  to 
not  less  than  $1,000,  claims  paid  by  prefer- 
ential or  fraudulent  transfers  shall  be 
coimtedi  It  would  require  extraordinary 
reasons  to  justify  us  at  this  late  day  in 
attempting  to  change  what  has  so  long  beoi 
re^rded  as  the  accepted  interpretation  of 
the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541, 
30  Stat  544). 

"  We  are  not  at  all  impressed  with  the 
Mmndnese  of  the  contention.  If  sustained, 
it  would  open  a  wide  door  to  fraud.  We 
r^^rd  it  as  inconsistent  with  the  general 
pruDciples  of  equality  which  underlie  the 
whole  Bankruptcy  Act.  The  question  was 
carefully  considered  by  Judge  Dodge  in  tlie 
liasaadiusetts  District  Court  in  the  case  of 
In  re  Jacobson   (D.  G.)    181  Fed.  870.     W? 


are  satisfied  with  that  decision  and  with  the 
reasoning  upon  which  it  is  based.  See,  also, 
7  Corpus  Juris,  67,  66,  §  96;  /«  re  Norcross, 
1  Am.  Bankr.  Rep.  644;  In  re  Gain,  2  Am. 
Bankr.  Rep.  379;  In  re  Tirre  (D,  G.)  95  Fed. 
425;  In  re  MicMurtrey  (D.  G.)  142  Fed.  853." 

Vol.  I,  p.  587,  sec.  5f.     [First  ed., 
1912  Supp.,  p.  506.] 

Partnership  tort. — ^Where  a  tort  is  done 
in  the  course  of  partnership  business,  for  the 
benefit  of  the  firm  and  without  benefit  to  the 
partners  as  individuals,  and  the  firm  and 
partners  are  put  into  bankruptc^^  the  tort 
claim  is  not  provable  against  the  partners. 
Schall  V.  Gamors,  (1920)  251  U.  S.  239,  40 
S.  Gt.  135,  64  U.  S.  (L.  ed.)  —  {affirming 
(G.  G.  A.  5th  Gir.  1918)  250  Fed.  6,  162 
G.  G.  A.  178)   wherein  the  court  said: 

''It  is  insisted  by  petitioners,  further, 
that  because  the  proofs  of  the  individual 
claims  establish  the  responsibility  of  each 
partner  for  the  frauds,  they  are  liable  in 
solido  not  only  as  partners,  but  individually, 
and  that,  irrespective  of  whether  the  claims 
are  provable  in  tort  for  the  fraud,  they  are 
provable  and  were  properly  proved  both 
against  the  individual  partners  and  against 
the  firm  as  claims  in  quasi  contract  or  equi- 
table debt.  But  as  the  basis  of  a  liability  of 
this  character  is  the  unjust  enrichment  of 
the  debtor,  and  as  the  facts  show  that  no 
benefit  accrued  to  the  individuals  as  a  result 
of  the  frauds  beyond  that  which  accrued 
to  the  firm,  the  logical  result  of  the  argu- 
ment is  that  out  of  one  enrichment  there 
may  arise  three  separate  and  independent 
indebtednesses.  Doubtless  it  would  be  con- 
ceded that  a  single  satisfaction  would  dis- 
charge all  of  the  claims ;  but  we  are  dealing 
with  a  situation  where  by  reason  of  insol- 
vency it  is  not  to  be  presumed  that  claims 
will  be  satisfied  in  full;  and,  as  already 
pointed  out,  the  effect  of  sustaining  the 
right  to  double  proof  would  be  to  give  peti- 
tioners not  only  a  right  to  share  in  the 
partnership  assets  on  equal  terms  with  other 
partnership  creditors,  but  a  participation  in 
the  individual  assets  on  equal  terms  with 
other  individual  creditors  and  in  preference 
to  other  partnership  creditors.  Section  5  of 
the  Bankruptcy  Act  (30  Stat.  547,  548) 
establishes  on  a  firm  basis  the  respective 
equities  of  the  individual  and  firm  creditors. 
Hence  the  distinction  between  individual  and 
firm  debts  is  a  matter  of  substance,  and  must 
depend  upon  the  essential  character  of  the 
transactions  out  of  which  they  arise.  And 
since  in  this  case  the  tort  was  done  in  the 
course  of  the  partnership  business,  for  the 
benefit  of  the  firm  and  without  benefit  to 
the  partners  as  individuals,  no  le^l  or  equi- 
table claim  as  against  the  individuals  that 
might  be  deemed  to  arise  out  of  it,  by  waiver 
of  the  tort  or  otherwise,  can  displace  the 
equities  of  other  creditors,  recognized  in  the 
Bankruptcy  Act,  and  put  petitioners  in  a 
position  of  e<iuality  with  other*  who  actually 
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were  creditors  of  the  individual  partners, 
and  of  preference  over  other  firm  creditors. 
Reynolds  v.  New  York  Trust  Co.,  188  Fed. 
611,  619,  620,  110  C.  C.  A.  409,  39  L.  R.  A. 
(N.  S.)  391." 

Creditors  of  individual  partners. — **  Where 
a  bankrupt  is  a  copartnership,  the  members 
or  some  of  the  members  of  which  are  them- 
selves partnerships,  the  creditors  of  such  a 
constituent  firm  are  entitled  to  h*ve  their 
debts  first  paid  out  of  its  assets  before  the 
creditors  of  the  bankrupt  copartnership  may 
participate  therein,  precisely  as  the  indi- 
vidual creditors  of  an  ordinary  copartner- 
ship have  the  first  claim  upon  his  assets." 
Keidsville  Bank  v.  Burton,  (C.  C.  A.  4th 
Cir.  1919)  259  Fed.  218,  170  C.  C.  A.  286. 

Vol.  I,  p.  590,  sec.  5g.     [First  ed., 

1912  Supp.,  p.  507.] 

Notes  —  Firm  notes  signed  or  indorsed  by 
partners. —  Every  creditor  who  holds  a  note 
of  a  bankrupt  firm  upon  which  an  individual 
member  has,  as  joint  maker,  surety,  or  in- 
dorser,  made  himself  individually  liable,  is 
entitled  to  prove  his  claim  both  against  the 
partnership  and  the  individual  estate. 
Reidsville  Bank  v.  Burton,  (C.  C.  A.  4th 
Cir.  1919)  259  Fed.  218,  170  C.  C.  A.  286. 

Vol.  I,  p.  591,  sec.  5h.     [First  ed., 

1912  Supp.,  p.  508.] 
Right  of  unadjudicated  partner. —  The 
bankruptcy  of  a  partner  does  not  deprive  the 
other  partner  of  implied  power  to  convey  the 
lirm  real  estate  in  settlement  of  the  firm's 
business  or  to  dispose  of  his  own  interest. 
Denny  v.  Lee,  (Tex.  1920)  221  S.  W.  947. 

Vol.  I,  p.  592,  sec.  6a.     [First  ed., 
1912  Supp.,  p.  508.] 

III.  Matters  afifecting  right  to  exemption. 

IV.  Recognition  of  state  and  federal  exemp- 

tion laws. 

III.  Matters  Affecttno  Right  to  Exemp- 
tion (p.  596) 

Breach  of  agreement  with  creditor. —  In 
Peyton  r.  Farmers*  Nat.  Bank,  (C.  C  A. 
6th  Cir.  1919)  261  Fed.  326,  it  was  held 
that  the  bankrupt  was  entitled  to  exemption 
of  an  automobile  as  a  family  carriage  under 
Art.  3785  Texas  Rev.  Stat.,  as  against  the 
contention  of  an  objecting  creditor  that  the 
automobile  had  been  bought  with  funds 
procured  by  the  bankrupt  from  the  sale  of 
giain,  which  had  been  mortgaged  by  the 
bankrupt  to  the  objecting  creditor  and  the 
proceeds  of  the  sale  of  which  the  bankrupt 
had  agreed  to  pay  to  the  objecting  creditor. 
The  court  said: 

"  The  bankrupt  was  entitled  to  have  it  set 
aside  to  him  as  exempt,  unless  the  trustee  in 
bankruptcy  could  assert  the  objecting  cred- 
itor's claim.  That  claim  was  neither  a  trans- 


fer under  section  7X>e  of  the  act  nor  a  lien  oV 
tained  by  legal  proceedings,  or  at  all,  under 
section  67  of  the  act.  It  was  therefore  not 
vested  in  the  trustee,  and,  being  the  right  of 
the  individual  creditor  alone,  it  could  not  in- 
terfere with  the  right  of  the  bankrupt  to  have 
the  automobile  declared  exempt  from  admin- 
istration in  the  bankrupt  court.  The  juris- 
diction of  the  bankrupt  court  terminated 
when  the  automobile  was  set  aside  to  the 
bankrupt.  The  right  of  the  individual  object- 
ing creditor  to  follow  the  proceeds  of  the 
sale  of  the  grain  into  the  automobile  would 
have  to  be  asserted  in  the  state  court;  the 
bankrupt's  discharge  having  been  stayed  for 
that  purpose.  Lockwood  v.  Exchange  Bank, 
190  U.  S.  294,  23  Sup.  a.  751,  47  L.  ed. 
1061.  The  case  of  Parlin  &  Orendorff  Imple- 
ment Co.  1'.  Moulden,  228  Fed.  Ill,  142 
C.  C.  A.  517,  L.  R.  A.  1917B,  130,  was  one 
in  which  the  agreement  of  the  bankrupt  was 
with  all  his  creditors,  and  not  one  alone, 
and  so  inured  to  the  trustee." 

IV.    REooomTioN    OF    State    and    Federal 
Exemption  Laws  (p.  601) 

''Exemptions  which  are  prescribed  by  the 
state  laws." — The  bankruptcy  court  will 
follow  the  jurisprudence  of  the  state  in  which 
it  is  administering,  upon  the  matter  of  ex- 
emptions. Hence,  where  under  the  state  law 
a  debtor's  exemptions  may  be  charged  with 
property  that  he  conceals  or  withholds  from 
his  creditors  at  the  time  of  a  levy  against 
him,  the  bankruptcy  court  will  follow  that 
rule  in  determining  the  bankrupt's  exemp- 
tions. Libby  r.  Beverly,  (C.  C.  A.  6th  Cir. 
1920)  263  Fed.  63.  Commenting  on  the  pur- 
pose of  the  rule,  the  court  said: 

*'  The  purpose  of  the  rule  is  not  to  punish 
the  bankrupt  for  committing  fraud  or  for 
making  preferential  transfers,  but  it  rests 
upon  the  theory  that  the  unaccounted  for 
assets  are  still  in  the  possession  of  the  bank- 
rupt at  the  time  of  the  filing  of  his  petition, 
and  should  have  been  surrendered  to  his 
trustee  for  the  benefit  of  his  creditors,  and 
that,  if  the  bankrupt  fails  to  make  such  sur- 
render, he  may  be  made  to  do  so  by  the 
bankrupt  court.  To  avoid  circuity,  his  fail- 
ure to  surrender  will  be  treated  as  a  forced 
selection  of  the  assets  concealed  or  unac- 
counted for,  as  a  part  of  his  exemptions. 
This  principle  justifies  the  action  of  the  Dis- 
trict Court  with  reference  to  the  moneys 
wholly  unaccounted  for.  The  amount  of  $300 
paid  his  wife,  shortly  before  bankruptcy,  is 
in  a  different  attitude.  It  is  conceded  that 
it  was  paid  to  liquidate  a  just  debt  owing 
by  the  bankrupt  to  his  wife.  It  was  an  un- 
lawful preference  under  the  Bankruptcy  Lfaw, 
having  been  made  within  four  months  of  the 
filing  of  the  petition,  and  while  the  bankrupt 
was  insolvent.  That  alone  would  not  justify 
A  charge  against  the  bankrupt's  exemption  in 
equal  amount,  llie  case  of  Florida  Loan,  etc.. 
Co.  V.  Crabb,  45  Fla.  306,  33  So.  523,  holds 
that  the  concealment  or  removal  beyond  the 
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reach  of  his  creditors  of  a  part  of  his  per- 
sonal property  by  a  debtor  in  an  attachment 
as  a  preliminary  to  claiming  his  constitu- 
tional exemptions  will,  where  the  property 
remains  so  concealed,  be  treated  as  a  selec- 
tion pro  tanto  by  the  debtor  of  his 
exemptions." 

State  law  adopted  —  Florida.— -  Libby  v. 
Beverly,  (C.  C.  A.  5th  Cir.  1920)  263  Fed.  63. 
Homestead  exemptions  —  Te<pas. —  To  the 
same  effect  as  first  paragraph  of  original 
annotation,  see  Peyton  v.  Farmers'  Nat. 
Bank,  (C.  C.  A.  5th  Cir.  1919)  261  Fed. 
326,  wherein  it  appeared  that  a  house  and 
lot  claimed  by  the  bankrupt,  as  a  living 
homestead,  was  purchased  by  him  immedi- 
ately before  the  filing  of  his  petition  in  bank- 
ruptcy, the  deed  having  been  executed  two 
days  before  that  eyent.    The  court  said: 

"The  bankrupt,  at  the  time  of  the  pur- 
chase, had  other  property  which  was  suitable 
for  his  homestead,  and  was  therefore  called 
upon  to  indicate  his  selection.  No  prepara- 
tory steps  to  occupy  the  purchased  premises 
were  taken  by  him  before  bankruptcy.  The 
attitude  of  the  case  is  therefore  that  of  one 
claiming  a  homestead  without  occupancy  or 
tangible  preparation  to  that  end,  and  without 
having  declared  his  intention  to  occupy  the 
premises  as  a  home.  The  authorities  are 
against  the  sufficiency  of  such  a  showing  for 
a  homestead  exemption.  Franklin  t*.  Coffee, 
18  Tex,  413,  70  Am.  Dec.  292;  iMurphy  f. 
Lewis  (Tex.  Civ.  App.)  198  S.  W.  1062; 
Blackwell  v.  Lasseter  (Tex.  Civ.  App.)  203 
S.  W.  620;  Markum  v.  Markum  (Tex.  Civ. 
App.)  210  8.  W.  841;  Barnes  v.  White,  63 
Tex.  628.  In  the  case  of  Gardner  v,  Doug- 
lass, 64  Tex.  76,  relied  upon  by  petitioner, 
there  was  a  showing  of  a  declaration  of 
intention,  and  a  subsequent  occupancy  of  the 
premises  as  a  home,  both  of  which  are  lack- 
ing in  this  case." 

The  bankrupt  also  claimed  exemption  of  a 
bailding  in  which  he  was  conducting  his 
bosiness  on  the  ground  that  it  was  a  busi- 
ness homestead,  and  of  the  machinery  therein 
as  tools  and  apparatus  of  his  trade.  Regard- 
ing these  claims,  the  court  said: 

"The  District  Court  allowed  the  building 
in  which  the  bankrupt  was  conducting  his 
mill  business  to  him  as  a  business  homestead, 
but  denied  the  bankrupt's  exemptions  in  the 
machinery  and  accessories  claimed  by  him 
as  exempt  because  a  part  of  it,  or  as  tools 
and  apparatus  of  his  trade.  The  bankrupt 
was  a  miller,  and  conducted  his  business  as 
a  miller  in  a  building  on  ground  leased  to 
him  by  the  Cotton  Belt  Railroad  Company. 
The  District  Court  held  that  the  building, 
thou^  it  was  not  realty,  in  view  of  the 
tenure  by  which  it  was  held,  was  a  business 
homestead  as  personalty.  It  further  held 
that,  being  personalty,  it  did  not  carry  its 
contents,  though  they  were  fixtures,  as  a  part 
of  ity  and  as  exempt  with  it.  The  District 
Court  relied  upon  the  case  of  Cullers  v. 
Henry  ft  James,  66  Tex.  494,  1  S.  W.  314, 


as  controlling,  and  it  seems  to  us  to  be  so. 
In  that  case  a  ginhouse,  which  was  built  on 
leased   land,  was   allowed   the  debtor  as   a 
business  homestead,  though  it  was  held  to  be 
personalty.  ...  In  the  same  case  the  Supreme 
Court  said  with  reference  to  the  claim  that 
the  machinery  was  exempt  as  tools  of  trade 
under  article  2396,  Revised  Statutes  of  Texas: 
*  The    proposition    that    the    mill    and    gin 
machinery  are  exempt  as  tools  of  trade  can- 
not be  seriously  insisted  upon.    That  it  was 
urged  that  they  were  part  of  the  homestead 
ought  to  be  a  sufficient  answer  to  a  claim 
so  diametrically  opposite.    No  authority  has 
been  cited  which  has  gone  far  enough  to  em- 
brace as  tools  of  trade  this  kind  of  property, 
and  the  analogies  and  reason  of  the  law  do 
not  persuade  us  to  pioneer  such  extreme  doc- 
trine.' ...  In    the    case    at    bar    the    mill 
machinery  was  propelled  by  an  electric  motor. 
The  reason  for  the  distinction  and  for  the 
exclusion  of  machinery  attached  to  a  business 
homestead  from  the  benefit  of  the  exemption 
laws,   because   the   business   homestead  con- 
sisted of  personalty,  may  not  be  obvious;  but 
we  are  bound  by  the  decisions  of  the  Supreme 
Court  of  Texas  which  construe  the  exemption 
provisions  of   its  constitution    and   statute. 
The  appurtenances  of  the  mill,  which  were 
on  the  mill  lot,  but  not  contained  in  the  mill 
building,  are  likewi.se  to  be  excluded  from  the 
benefit,  of  the  business  homestead." 

Vol.  I,  p.  612,  sec.  7a  (8).     [First 

ed.,  1912  Supp.,  p.  520.] 

I.  Schedule  of  assets. 
II.  Schedule  of  creditors  and  liabilities. 

.  I.  Schedule  of  Assets  (p.  612) 
Interest  as  beneficiary  under  will  of  living 
person. —  An  interest  of  a  bankrupt  as  bene- 
ficiary under  the  w^ill  of  his  mother  who  was 
still  alive  at  the  time  of  the  bankruptcy  pro- 
ceedings, need  not  be  included  in  his  schedule 
of  assets.  In  re  Seal,  (E.  D.  N.  Y.  1919) 
261  Fed.  112. 

II.  Schedule  of  Creditors  and  Llabiutieb 

(p.  614) 
Duty  to  schedule  creditors  and  liabilities  — 
Assignee  of  claim  against  bankrupt. —  Where 
a  claim  against  a  bankrupt  was  assigned  by 
the  creditor  to  a  third  person  previous  to 
the  filing  of  the  schedule  and  the  bankrupt 
was  not  notified  of  the  assignment,  such 
assignee  cannot  complain  because  the  claim 
was  not  scheduled.  Morency  v,  Landry, 
(N.  H.  1919)  108  Atl.  855. 

Vol.  I,  p.  618,  sec.  7a  (9).    [First 

ed.,  1912  Siipp.,  p.  524.] 
Subsequent  use  of  evidence — A  deposition 
made  by  a  bankrupt  pursuant  to  this  section 
should  not  be  offered  in  evidence  in  a  subse- 
quent criminal  prosecution  against  him  for 
defrauding  a  national  bank,  but  it  may  be 
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excluded  only  if  objection  to  its  introduction 
18  made  byjiim.  Bain  v.  U.  S.,  (C.  C.  A. 
6th  Cir.  1920)  262  Fed.  664. 

The  section  does  not  exempt  a  bankrupt 
from  prosecution  for  perjury  committed  on 
his  examination.  State  v.  Frasier,  (1919)  94 
Ore.  90,  180  Pac.  620,  184  Pac.  848. 

Vol.  I,  p.  630,  sec.  11a.     [First  ed., 

1912  Supp.,  p.  531.] 

T.  In  general. 
11.  Discretion  as  to  granting  stays. 
III.  Stay  as  dependent  on  dischargeability  of 
debt. 

^Yt'  S^^  °^  proceedings  on  valid  liens. 
V.  Where  state  court  has  complete  jurisdic- 
tion. 

I.  In  General  (p.  630) 
Stays  after  discharge.— This  section  onlv 
applies  to  staying  suits  against  a  bankrupt 
prior  to  his  discharge.  Hence,  after  he  has 
been  discharged,  a  bankruptcy  court  will  not 
issue  an  order  under  this  section  restrain- 
ing further  action  in  supplementary  proceed- 
ings in  a  state  court  to  discover  property  of 
the  bankrupt  so  as  to  render  it  liable  to 
execution  under  a  judgment  against  him  in 
the  state  court  for  breach  of  promise  to 
marry.  In  re  Madden,  (D.  C.  N.  J.  1919) 
257  Fed.  681. 

Bankruptcy  as  ground  of  removal. — A  per- 
son who  is  involved  in  litigation  in  which  the 
decision  has  been,  or  is  likely  to  be,  adverse, 
cannot  cause  the  suits  against  him  to  be 
removed  to  a  federal  court  and  there  tried 
anew  by  filing  a  voluntary  petition  in  bank- 
ruptcy. In  re  Vadner,  (D.  C.  Xev.  1918) 
259  Fed.  614. 

II.  Discretion  as  to  Granting  Stats 

(p.  631) 

Stay  discretionary.— To  same  effect  as 
original  annotation,  see  In  re  Vadner,  (D.  C. 
Nev.  1918)  269  Fed.  614. 

Stay  after  adjudication.—"  During  the  in- 
terval which  elapses  after  petition  filed  and 
before  adjudication  or  dismissal,  the  appli- 
cation to  stay  must  be  granted.  The  lan- 
guage is  mandatory.  After  adjudication, 
whether  a  stay  shall  be  granted  is  discre- 
tionary with  the  court.  In  the  present  case 
no  application  for  a  stay  was  made  until  long 
after  the  adjudication.  The  bankrupt,  Vad- 
ner, therefore,  was  not  entitled  to  a  stay  as 
a  matter  of  right."  In  re  Vadner,  (D.  C. 
Nev.  1918)  269  Fed.  614. 

Suits  fot  the  recovery  of  fraudulently  or 
preferentially  conveyed  property  do  not  come 
within  the  provisions  of  this  section  and  can- 
not be  stayed.  In  re  Vadner,  (D.  C.  Nev. 
1918)   259  Fed.  614. 

III.  Stay    as    Dependent    on    Dischabqe- 

ABiLiTY  OF  Debt  (p.  632) 

Stay  of  actions  on  dischargeable  debts. — 

To   same  effect   as   original   annotation,   see 

In  re  Vadner,  (D.  C.  Nev.  1918)  259  Fed.  614, 


Stay  of  actions  on  nondischargeable  debts. 
—A  bankruptcy  court  is  powerless  to  enjoin 
a  state  court  from  punishing  a  bankrupt  for 
refusing  to  obey  the  order  of  the  latter  court 
to  pay  alimony,  or  to  relieve  him  from  his 
obligation  to  pay  instalments  of  alimony, 
since  alimony  is  a  nondischargeable  debt 
In  re  Pyatt,  (D.  C.  Nev.  1918)  267  Fed.  362. 

IV.  Stay  of  Proceedings  on  Valid  Liens 

(p.  635) 
Stay  denied.— To  same  effect  as  original 
annotation,  see  In  re  Brinn,  (N.  D.  Ga.  1919) 
262  Fed.  527,  holding  that  the  enforcement 
of  a  judgment  of  a  state  court  rendered  more 
than  four  months  prior  to  the  filing  of  the 
petition,  would  not  be  enjoined.  The  court 
said: 

"  In  such  cases  the  bankruptcy  court  will 
not  ordinarily  interfere  by  injunction, 
whether  before  or  after  actual  levy,  though 
in  exceptional  cases,  such,  for  instance,  as 
might  authorize  the  interference  of  a  court 
of  equity  where  bankruptcy  had  not  occurred, 
the  bankruptcy  court  may  properly  intervene. 
The  referee  properly  refused  an  injunction, 
if  for  no  better  reason  than  because  the 
ground  on  which  it  was  sought,  to  wit,  that 
the  judgments  in  question  had  been  rendered 
within  four  months  prior  to  the  petition  in 
bankruptcy,  was  not  in  fact  true." 


V.  Where  State  Court  Has  Complete 
Jurisdiction  (p.  636) 
Suit  to  replevy  property  not  claimed  by 
bankrupt's  estate. — A  court  of  bankruptcy  is 
without  jurisdiction  to  enjoin  the  prosecution 
in  a  state  court  of  a  suit  to  replevy  certain 
bonds  alleged  to  have  been  converted  by  the 
bankrupt,  and  as  to  which  no  claim  of  own- 
ership is  made  by  him.  In  re  Amy,  (C.  C.  A* 
2d  Cir.  1920)  263  Fed.  8. 

Vol.  I,  p.  643,  sec.  12a.    [First  ed., 

1912  Siipp.,  p.  540.] 

Consent  by  corporation  to  offer  of  com- 
position by  its  trustees. —  In  In  re  O'Gara 
Coal  Co.,  (C.  C.  A.  7th  Cir.  1919)  260  Fed. 
742,  171  C.  C.  A.  480,  it  was  contended  that 
a  corporation  adjudicated  a  bankrupt  had  no 
authority  to  elect  officers  and  directors  nor 
to  consent  to  a  reorganization  and  composi- 
tion offered  by  its  creditors,  while  its  affairs 
were  being  conducted  in  the  bankruptcy 
court.  The  court,  in  overruling  this  conten- 
tion, said: 

'*  The  provisions  in  the  Bankruptcy  Act 
providing  for  a  composition  clearly  indicate 
that  the  Congress  did  not  intend  to  deny  to 
corporations  the  right  to  protect  their  own 
interest,  including  the  right  to  elect  directors. 
To  give  the  bankrupt  companies  the  right  to 
propose  compositions  is  inconsistent  with  a 
denial  of  the  right  of  stockholders  and  direct- 
ors to  maintain  the  corporate  existence  and 
to  take  action  necessary  to  the  submission  of 
such  proposals." 
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Vol.  I,  p.  645,  sec.  12b.     [First  ed., 

1912  Supp.,  p.  541.] 

Deposit  —  Return  on  failure  to  confirm, — 
Where  money  deposited  by  the  bankrupts  is 
borrowed  by  them  for  the  purpose  of  com- 
position, and  there  is  no  evidence  of .  bad 
faith  or  intentional  delay  on  their  part,  the 
money  should  be  returned  to  them  if  the  com- 
position is  not  confirmed.  In  re  Morris, 
(D.  C.  Mass.  1919)  268  Fed.  712. 

Costs.— "  CoBto ''  as  used  in  this  section 
embrace  statutorr  fees  and  such  other  ex- 
penses as  have  been  incurred  in  the  case. 
They  do  not  include  a  loss  to  creditors  caused 
by  delay  in  converting  the  assets  into  cash. 
In  re  Morris,  (D.  C.  Mass.  1919)  258  Fed. 
712. 

Vol.  I,  p.  651,  sec.  12e.     [First  ed., 

1912  Supp.,  p.  545.] 

Effect  of  confirmation. —  To  same  effect  as 
original  annotation,  see  American  Imp.  Co. 
».  Lilienthal,  (CaL  App.  1919)   184  Pac.  692. 

A  composition  is  not  alone  a  contract  be- 
tween the  bankrupt  and  his  unsecured  cred- 
itors, but  also,  on  its  confirmation,  a  judg- 
ment of  the  court  having  definite  legal  re- 
sults. Such  confirmation  adjudicates  that  it 
is  for  the  best  interest  of  the  unsecured 
creditors,  whether  assenting  majority  or  dis- 
senting minority,  that  the  percentage  offered 
be  accepted.  By  this  adjudication  unsecured 
creditors  are  bound,  and  the  bankrupt  is  dis- 
charged thereby  from  their  claims.  Hence, 
although  a  creditor  may  have  his  claim 
reinstated  if  it  has  been  unauthorizedly  with- 
drawn, yet  if  he  omits  to  do  so,  he  cannot 
escape  the  effect  of  the  confirmation.  Cobb 
r.  Livonia  First  Nat.  Bank,  (N.  D.  Ga.  1920) 
263  Fed.  1000. 

A  composition  proceeding  as  provided  by 
the  Bankruptcy  Act,  and  as  ordinarily  put 
into  effect  by  the  payment  into  court  of  the 
sum  of  money  necessary  to  meet  the  claims 
of  all  creditors  on  the  basis  of  agreement. 
hajs,  upon  confirmation  by  the  court,  the 
effect  of  restoring  the  bankrupt  to  his  estate, 
free  from  the  claims  of  creditors,  and 
restores  to  him  his  right  of  action  upon 
choees  in  action.  A  composition  is  in  a 
sense  a  anibetitute  for  bankruptcy  proceed- 
ing, and  in  a  composition  the  creditor  gets, 
not  his  share  of  the  bankrupt's  estate,  but 
what  he  bargained  for,  and  has  no  right  to 
claim  more.  Cumberland  Glass  Co.  r.  De 
Witt,  237  U.  S.  447,  36  Sup.  Ct.  636,  69  L. 
Ed.  1042. 

An  agreement  of  composition,  entered  into 
by  a  number  of  creditors,  each  acting  on 
the  faith  of  the  engagement  of  the  others, 
will,  in  the  absence  of  the  statute,  be 
binding  upon  them  all;  for  each  has  the 
undertaking  of  the  others  as  a  consideration 
for  his  own  engagement;  and  the  creditor 
who  breaks  the  agreement  perpetrates  a 
fraud  upon  those  who  adhere  to  it.  1  Smith's 
Lead.  Cas.  (9th  ed.)  pp.  612,  628,  629.  The 
effect  of  the  Bankruptcy  Act  in  this  regard  is 


to  treat  all  creditors  as  a  class  and  to  en- 
force the  will  of  the  majority  upon  the  mi- 
nority. In  other  respects  the  right  of  con- 
tract remains  unimpaired.  Merchants'  Bank 
V.  Zadek,  (Ala.  1919)  84  So.  715. 

Neceeaity  of  order  of  discharge, —  "  It  does 
not  seem  to  be  necessary  at  all  that  there 
shall  be  any  order  of  discharge  after  an 
order  confirming  the  composition,  for  the 
order  of  confirmation  operates  effectually  to 
discharge  the  bankrupt  from  his  debts  other 
than  those  not  affected  by  a  discharse." 
Oilfields  Syndicate  v.  American  Imp.  C!o., 
(C.  C.  A.  9th  Cir.  1919)   260  Fed.  905. 

Liens  remaining  unaffected, — Wliere  there 
has  been  a  composition,  and  an  order  of 
confirmation,   the  bankrupt   tdkes   back   his 

property  in  the  same  condition  that  it  was 
ill  when  the  'bankruptcy  was  initiated,  and 
liens  which  would  be  valid  and  unassailable 
in  the  ordinary  course  of  bankruptcy  pro- 
ceedings are  protected  in  composition  ar- 
rangements and  are  not  discharged  or  af- 
fected. Hence,  a  judgment  lien  acquired 
more  than  four  months  prior  to  t)ie  filing  of 
an  involuntary  petition  in  bankruptcy  re- 
mains unaffected  on  the  confirmation  of  a 
composition  offered  by  a  bankrupt.  Oil- 
fields Syndicate  i?.  American  Imp.  Co.,  (C. 
C.  A.  9th  Cir.  1919)  '  260  Fed.  905.  In 
passing  upon  this  question  the  court  said: 

"  Section  67c  of  the  Bankruptcy  Act  pro- 
vides in  substatice  that  a  lien  created  by 
statute,  including  an  attachment  by  mesne 
process  which  was  begun  against  a  person 
within  four  months  l^fore  the  filing  of  a 
petition  in  bankruptcy  against  such  person, 
shall  be  dissolved  by  the  adjudication  of 
such  person  to  be  a  'bankrupt  if  (1)  it  ap- 
pears that  the  lien  was  obtained  while  de^ 
fondant  was  insolvent  or  if  Its  existence  and 
enforcement  will  work  a  preference;  or  (2) 
the  party  to  be  benefited  thereby  had  reason- 
*  able  cause  to  believe  defendant  was  in-solvent 
and  contemplated  bankruptcy;  or  (3)  such 
lien  was  sought  and  allowed  in  fraud  of  the 
provisions  of  the  Bankruptcy  Act;  or  if  the 
dissolution  of  the  lien  would  militate  against 
the  interest  of  the  estate  of  such  person,  the 
lien  shall  not  be  dissolved,  but  tne  trustee, 
for  the  benefit  of  the  estate,  shall  be  sub- 
rogated to  the  rights  of  the  holder  of  the 
lien  and  empowered  to  perfect  and  enforce 
the  same  as  the  holder  might  have  done  had 
not  bankruptcy  proceedings  intervened.  Sec- 
tion 67,  subdivision  *  f,'  provides  that  all 
judgments  or  other  liens  obtained  throujrh 
legal  proceedings  against  a  person  who  \a 
insolvent,  or  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bank- 
r\iptcy  against  him,  shall  be  deemed  null  and 
void  in  case  he  is  adjudged  a  bankrupt,  and 
the  property  affected  by  the  judgment  or 
other  lien  shall  be  deemed  wholly  discharged 
nnd  released  from  the  same,  and  shall  pass 
to  the  trustee  as  a  part  of  the  (state  of  the 
hiinkrupt,  unless  the  court  shall  order  that 
the  right  under  the  judgment  or  levy  or  lien 
shall  be  preserved,  and  thereupon  the  same 
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may  be  passed  to  the  trustee  to  be  preserved 
by  bim  for  the  benefit  of  the  estate,  provided 
nothing  in  the  section  shall  operate  to  de- 
stroy or  impair  the  title  obtained  by  such 
levy,  judgment,  or  other  lien  of  a  bona  fide 
purchaser  for  value,  who  shall  have  acquired 
the  same  without  notice  or  reasonable  cause 
for  inquiry. 

"  In  behalf  of  the  appellant  two  theories 
are  advanced:  one,  that  if  the  provisions 
of  subdivisions  e  and  f  apply  to  com- 
positions, inasmuch  as  there  has  been  no 
adjudication  ^n  the  present  case,  the  lien  of 
the  jud^ent  was  wiped  out  as  an  incident 
of  the  judgment  by  the  satisfaction  by  the 
composition;  another,  that  the  lien  of  the 
judgment  was  extinguished  by  the  satisfac- 
tion and  dnscharge  of  the  judgment  by  the 
composition  under  the  sections  of  the  act 
having  to  do  with  conxpositions,  without  re- 
gard to  the  question  of  adjudication.  If 
either  of  these  contentions  is  well  founded, 
then  the  lien  and  judgment  which  were  ob- 
tained and  duly  recorded  more  than  four 
months  prior  to  the  filing  of  the  petition 
in  bankruptcy  are  discharged.  A  result  in 
general  would  be  that  In  a  case  where  a 
bankrupt  has  availed  himself  of  the  compo- 
sition statute,  and  has  compounded  with  his 
creditors,  and  has  gbtained  approval  of  the 
composition,  but  against  whom  there  has 
been  no  adjudication  in  bankruptcy,  a  judg- 
ment creditor  with  a  lien  more  than  four 
months  old,  and  who  has  not  participated  in 
the  bankruptcy  proceedings,  has  never  filed 
a  claim,  and  never  received  a  dividend  from 
the  composition,  occupies  a  position  with  re- 
spect to  the  right  to  preserve  the  lien  of  a 
judgment  less  favorable  than  he  would  have 
had  if  there  had  been  an  adjudication  and 
discharge  of  the  bankrupt  from  his  debts. 

"  We  cannot  believe  that  such  is  the  true 
construction  of  the  act.  Section  17  of  the 
Bankruptcy  Act,  as  amended,  provides  that 
a  discharge  in  bankruptcy  shall  release  the' 
bankrupt  from  all  of  hia  provable  debts,  ex- 
cept such  as  are  due  for  taxes,  liabilities  for 
obtaining  property  by  false  pretenses,  and 
for  debts  that  have  not  been  duly  scheduled 
in  time  for  proof  and  allowance,  unless  the 
creditor  had  notice  of  the  bankruptcy  pro- 
ceedings. Section  63  provides  that  debts  of 
the  bankrupt  may  be  proved  and  allowed 
against  his  estate  which  are:  (1)  'A  fixed 
liability,  as  evidenced  by  a  judgment  or  an 
instrument  in  writing,  'absolutely  owing  at 
the  time  of  the  filing  of  the  petition  against 
him,  whether  then  payable  or  not,*  etc.;  (2) 
debts  founded  upon  opfen  account  or  upon 
contract;  (3)  debts  founded  upon  provable 
debts  reduced  to  judgment  after  the  filing 
of  the  petition  and  before  consideration  of 
the  bankrupt's  application  for  a  discharge. 
"In  Metcalf  v.  Barker,  187  U.  S.  165,  23 
Sup.  Ct.  67,  47  L.  Kd.  122,  the  Supreme 
Court,  after  quoting  section  67f  of  the  act, 
paid:  *  In  our  opinion  the  conclusion  to  be 
drawn  from  this  language  is  (hat  it  is  the 
lien  created  by  a  levy  or  a  judgment,  or  an 


attachment,  or  otherwise,  that  is  invalidated, 
and  that,  where  the  lien  is  obtained  more 
than  four  months  prior  to  the  filing  of  the 
petition,  it  is  not  only  not  to  be  deemed  to 
be  nuHl  and  void  on  adjudication,  but  its 
validity  is  recognized.  When  it  is  obtained 
witl^in  four  months  the  property  is  dis- 
charged therefrom,  but  not  otherwise.  A 
judgment  or  decree  in  enforcement  of  an 
otherwise  valid  pre-existing  lien  is  not  the 
judgment  denounced  by  the  statute,  which  is 
plainly  confined  to  judgments  creating  liens. 
If  this  were  not  so,  the  date  of  the  acquisi- 
tion of  a  lien  by  attachment  or  creditors' 
bill  would  be  entirely  immaterial.' 

"And  the  court,  in  sustaining  this  view,  re- 
ferred to  section  63a  and  to  section  17,  say- 
ing that  they  would  be  wholly  unnecessary 
if  section  67f  were  to  be  taken  literally. 
T'irst  Nat.  Bank  v.  Staake,  202  U.  S.  141. 
148,  26  Sup.  Ct.  580,  50  L.  Ed.  967;  Globe 
Bank  v.  Martin,  236  U.  S.  288,  35  Sup.  Ct. 
S77,  59  L.  Ed.  583.  ... 

*•  The  appellant  would  draw  a  distinction 
between  the  discharge  of  an  indebtedness, 
and  its  consequent  effect  upon  a  lien  ac- 
quired in  judicial  proceedings  by  a  dis- 
charge of  the  bankrupt  after  an  adjudica- 
tion in  bankruptcy,  where  there  has  been 
no  comiposition,  and  a  discharge  of  the  in- 
debtedness by  settlement  pursuant  to  a  com- 
position. But,  it  being  well  settled  that 
where  a  lien  has  been  obtained  through  judi- 
cial proceedings  prior  to  the  four  months 
period,  the  lien  is  not  dissolved  by  the  adjud- 
ication, and  that  an  order  of  confirmation 
shall  discharge  the  bankrupt  from  his  debts 
other  than  those  not  affected  by  a  discharge, 
the  bankrupt  who  has  made  the  composition 
finds  that  as  to  liens  which  were  existing 
beyond  the  four  months  period  he  is  in  no 
better  position  than  if  there  had  been  an 
adjudication  in  bankruptcy.  In  either  case 
the  effect  is  not  to  discharge  the  liens  ac- 
quired. In  either  event  the  lien  is  intact- 
^letcalf  V.  Barker,  supra.  Personal  liabil- 
ity on  the  iudgment  is  discharged,  but  noth- 
ing more.    3  R.  C.  L.  §  119;  7  C.  J.  |  311." 

So  while  a  composition  releases  a  bank- 
rupt from  personal  liability  for  a  judgment 
debt  it  does  not  destroy  the  lien  of  the  judg- 
ment on  lands  to  which  the  lien  attached 
more  than  four  months  prior  to  the  filing  of 
the  petition.  American  Imp.  Co.  v.  Lilien- 
thal,    (Cal.  App.  1919)    184  Pac.  692. 

Confirmation  a«  concluding  creditor  from 
a  Hacking  conveyance  as  frcudvlent. — A  deed. 
executed  by  a  bankr\ipt  may  not  be  at- 
tacked as  a  fraud  on  creditors  after  the  con- 
firmation of  a  composition,  where  it  ap- 
pears that  at  the  time  of  the  confirmation 
the  deed  was  recorded  and  its  validity  "was 
not  attacked  in  the  composition  proceedings. 
In  such  case  the  right  of  general  creditors 
to  attack  it  for  fraud  was,  by  the  court's 
judgment,  substituted  by  their  right  to  re- 
ceive payment  of  a  certain  percentage  of 
their  debts  from  the  composition  fund.  The 
Eame  rule  applies  to  an  attack  by  s  credi- 


BANKRUPTCY 


405 


tor  holding  a  judgment  against  the  bank- 
rupt prior  to  the  confirmation.  Cobb  r. 
Livonia  First  Nat.  Bank,  (N.  D.  Ga.  Id20) 
263  Fed.  1000. 

Diamisaal  on  confinoation. —  To  same  ef- 
fect aa  original  annotation,  see  In  re  Bick- 
more  Shoe  Co.,  (N.  D.  Ga.  1920)  263  Fed. 
926. 

Reinvesting  property  rights. —  The  effect  of 
a  composition  "  is  to  supersede  the  bank- 
ruptcy proceedings,  and  reinvest  the  bank- 
nipt  with  all  his  property  free  from  the 
claims  of  his  creditors.  .  .  .  While  the  bank- 
rupt is  reinvested  with  all  his  property 
by  the  composition  its  effect  in  that  regard 
is  no  more  than  to  place  it  back  in  his  hands 
as  it  waa  before  the  insolvency  proceedings 
were  instituted.  Strictly  speaking,  no  ad- 
judication of  bankruptcy  having  been  made, 
defendant  was  never  divested  of  his  prop- 
erty." American  Imp.  Co.  p.  Lilienthal, 
(Cal.  App.  1919)    184  Pac.  692. 

Action  for  accounting  by  creditors  against 
trustee  under  composition  agreement. — A 
trustee  in  a  composition  agreement  may  be 
required  to  account  to  the  creditors  w^here  he 
has  failed  to  carry  out  the  terms  of  the 
agreement  and  has  wrongfully  disposed  of 
the  debtor's  property.  Merchants*  Bank  v, 
Zadek,   (Ala.  1919)   84  So.  716. 

Vol.  I,  p.  652,  sec.  13a.     [First  ed., 

1912  Supp.,  p.  546.] 

Composition  set  aside  for  fraud  —  Over- 
valuation of  assets, —  Where  under  the  pro- 
visions of  a  composition  agreement,  a  bank- 
rupt surrenders  all  his  assets,  the  fact  that 
he  overvalued  them  does  not  constitute  fraud 
justifying  a  vacation  of  the  composition. 
In  re  Kass,  (E.  D.  N.  Y.  1916)  263  Fed.  138. 

Representations  by  a  receiver  regarding 
the  value  of  the  assets  of  the  bankrupt's 
estate  do  not  bind  the  bankrupt  or  his  estate, 
nor  do  they  form  a  basis  for  vacating  a  com- 
position on  the  ground  of  fraud.  In  re  Kass, 
(E.  D.  N.  Y.  1916)  263  Fed.  138. 

Laches  as  barring  vacation  of  composition. 
—In  In  re  Kass,  (E.  D.  N.  Y.  1916)  263 
Fed-  138,  it  was  held  that  a  creditor  was 
barred  by  laches  from  vacating  a  composi- 
tion on  the  ground  of  fraud,  where  it  ap- 
peared that  he  did  not  file  his  petition  until 
thirteen  months  after  the  acceptance  of  the 
composition  and  did  not  aver  in  the  petition 
when  he  discovered  the  alleged  fraud. 

Vol.  I,  p.  653,  sec.  14a.     [First  ed., 

1912  Supp.,  p.  547.] 

To  whom  application  must  be  made. —  Un- 
der this  section  an  application  by  a  bankrupt 
for  a  discharge  must  be  made  to  the  judge 
of  the  court  of  bankruptcy  in  which  the  pro- 
ceedings were  commenced.  In  re  Hughes, 
(C.  C.    A.  2d  Cir.  1919)   262  Fed.  500. 

Extension  allowed  because  of  unavoidable 
delay  —  Bankrupt's     attorney     in     military 


service, —  The  fact  that  the  bankrupt's  at- 
torney entered  military  service  and  that  the 
attorney  who  subsequently  represented  him 
overlooked  the  requirement  of  this  section 
regarding  the  time  within  which  an  appli- 
cation for  discharge  must  be  filed,  is  not  a 
sufficient  excuse  for  failure  to  file  such  ap- 
plication. In  such  a  case  the  provisions  of 
the  Soldiers  and  Sailors'  Civil  Relief  Act 
(1918  Supp.  Fed.  Stat.  Ann.  810)  do  not 
apply.  In  re  Weldon,  (N.  D.  la.  1920)  262 
Fed.   828. 

Debts  dischargeable  in  second  bankruptcy 
proceeding. —  In  Monk  v.  Horn,  (C.  C.  A. 
5th  Cir.  1920)  262  Fed.  121,  "the  appellee 
was  adjudged  bankrupt  on  January  25,  1917, 
on  a  voluntary  petition  filed  by  him  in  a 
proceeding  in  which  no  application  for  a 
discharge  was  filed,  and  which  was  closed 
prior  to  January  25,  1919,  when  he  filed 
in  the  same  court  another  voluntary  peti- 
tion, under  which  he  was  again  adjudged 
bankrupt.  In  1914  the  appellant  recovered 
a  judgment  against  the  bankrupt,  which  was 
a  provable  debt  against  the  estate  of  the 
bankrupt  in  each  of  the  bankruptcy  pro- 
ceedings. He  objected  to  the  granting  of 
an  application  for  discharge  made  by  the 
bankrupt  in  the  second  proceeding,  in  so  far 
as  that  application  sought  a  discharge  from 
the  debt  evidenced  by  the  judgment  men- 
tioned, and  prayed  that  that  debt  be  ex- 
cluded from  the  operation  of  any  discharge 
that  might  be  granted  under  the  applica- 
tion therefor.  The  court  ordered  a  dis- 
charge, from  the  operation  of  which  the 
debt  owing  by  the  bankrupt  to  the  appel- 
lant was  not  excluded. 

"This  court  has  decided  that,  under  the 
provision  of  section  14  of  the  Bankruptcy 
Act  prescribing  the  time  within  which  an 
application  for  a  discharge  may  be  made, 
a  bankrupt,  after  the  expiration  of  18 
months  from  adjudication,  is  not  entitled, 
in  a  second  proceeding,  to  a  discharge  from 
debts  provable  in  the  first.  In  re  Bacon, 
193  Fed.  34,  113  C.  C.  A.  358;  Bacon  v. 
Buffalo  Cold  Storage  Co.,  225  U.  S.  701,  32 
Sup.  Ct.  836,  56  L.  Ed.  1264.  It  appears 
from  the  opinion  rendered  by  the  district 
judge  in  the  instant  case  that  the  ruling 
just  referred  to  was  not  followed,  because 
it  was  considered  to  be  inconsistent  with 
the  ruling  of  the  Supreme  Court  in  the  case 
of  Bluthenthal  v.  Jones,  208  U.  S.  64,  28 
Sup.  Ct.  192,  52  L.  Ed.  390.  What  was 
decided  in  the  last-cited  case  was  that  a 
debt  was  not  excluded  from  the  operation 
of  a  discharge  by  the  fact  that  in  a  former 
proceeding,  on  the  same  creditor's  objection, 
a  discharge  was  refused,  where  that  creditor, 
though  notified  of  the  second  proceeding  and 
that  his  same  de!)t  was  scheduled  therein, 
did  not  participate  in  any  way  in  that  pro- 
ceeding. The  ground  of  that  decision  was 
that  the  creditor  lost  the  benefit,  in  the  sec- 
ond proceeding,  of  the  refusal  of  a  discharge 
in  the  first  proceeding,  by  failing  to  plead 
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it  or  bring  it  to  the  attention  of  the  court 
in  tho  later  proceeding. 

**  It  was  not  decided  in  that  case  that  the 
creditor  did  not  have  a  valid  ground  of 
objection  to  the  granting  of  the  discharge 
applied  for  in  the  second  proceeding.  It 
was  decided  that  the  creditor's  debt  was  not 
excluded  from  the  operation  of  a  discharge 
which  was  granted  without  objection  from 
him.  The  question  of  the  sufiBciency  of  an 
objection  to  an  application  for  a  discharge, 
because  it  was  not  made  within  the  time  pre- 
scribed by  section  14  of  the  Bankruptcy  Act, 
was  not  involved  in  that  case.  Nothing  said 
in  the  opinion  rendered  in  that  case  indicates 
that  the  court  had  that  question  in  mind. 
We  do  not  think  that  the  decision  in  that 
case  is  in  conflict  with  the  above  referred 
to  decision  of  this  court. 

"  We  are  of  the  opinion  that  the  ruling 
in  the  case  of  In  re  Bacon,  supra,  was  cor- 
rect. Subdivision  a  of  section  14  of  the 
Bankruptcy  Act  creates  a  limitation  in  favor 
of  creditors  having  debts  provable  against  an 
estate  in  bankruptcy.  Subdivision  b  of 
that  section  prescribes  the  grounds  on  which 
an  application  for  discharge  may  be  refused. 
There  is  nothing  to  indicate  that  the  latter 
provision  was  intended  to  control  or  super- 
sede the  former  one.  The  former  provision 
fixes  a  period  of  time  beyond  which  a  cred- 
itor affected  by  the  bankruptcy  is  not  re- 
quired to  remain  prepared  to  prove  the  exist- 
ence of  a  ground  of  objection  to  a  discharge 
of  the  bankrupt.  It  well  may  be  inferred 
that  it  was  contemplated  that  an  application 
for  a  discharge  from  any  debt  affected  by  an 
adjudication  of  bankruptcy  should  be  made 
within  the  stated  period,  whether  made  in 
the  first  proceeding  in  which  such  debt  was 
provable,  or  in  a  subsequent  proceeding. 

"  Th%  provision  has  the  effect  of  prevent- 
ing a  bankrupt  from  withholding  for  an 
unreasonable  length  of  time  from  creditors 
affected  by  the  adjudication  of  bankruptcy 
the  opportunity  of  proving  the  existence  of 
a  ground  justifying  a  refusal  of  the  dis- 
charge applied  for.  To  give  to  a  subse- 
quent adjudication  of  bankruptcy  the  effect 
of  enlarging  the  time  within  which  a  dis- 
charge from  debts  affected  by  a  former  ad- 
judication could  be  applied  for  would  amount 
to  a  destruction  of  the  limitation  created 
by  the  statute.  The  conclusion  is  that  the 
court  erred  in  overruling  the  appellant's 
motion  to  exclude  his  debt  from  the  opera- 
tion of  the  discharge  applied  for  and 
granted." 

Vol.  I,  p.  661,  sec.  14b.     [First  ed., 

1912  Supp.,  p.  549.] 

I.  Generally. 
Ill,  Hearing  and  proof. 

I.  Gbneballt  (p.  662) 

Construction,— The  Bankruptcy  Act,  in  so 
far  as  it  relates  to  the  discharge  of  the  bank- 


rupt, should  be  given  a  strict  construction 
in  his  favor.  In  re  Rosenfeld,  (C.  C.  A.  2d 
Cir.  1919)  262  Fed.  876.  The  court  said: 
"When  an  application  for  the  discharge  is 
presented  it  may  be  opposed  by  a  party  in 
interest.  In  this  case  it  is  opposed  by  one 
from  whom  it  is  claimed  that  the  bankrupt 
obtained  property  upon  a  materially  false 
statement.  That  the  party  opposing  is  in 
this  case  *  a  party  in  interest '  is  of  course 
conceded.  The  Bankruptcy  Act  is  very  lib- 
eral towards  the  bankrupt  as  to  his  di«;- 
charge;  and  the  act  in  so  far  as  it  relates 
to  his  discharge  is  to  be  given  a  strict  con- 
struction  in  favor  of  the  bankrupt.  The 
purpose  of  the  act  is  to  release  honest  debt- 
ors from  the  burden  of  their  debts." 

III.   HeABINO    and    PftOOF    (p.    670) 

Specifications  of  objection  must  be  proved 
—  In  general. —  To  same  effect  as  original 
annotation,  see  In  re  Gottlieb,  (C.  C.  A.  2d 
Cir.  1919)  262  Fed.  730.  wherein  it  was 
said:  **ln  matters  of  discharge  every  ob- 
jecting creditor  starts  out  with  the  burden 
of  proving  that  which  he  alleges.  In  re 
Miller,  212  Fed.  920,  129  C.  C.  A,  440.  But 
when  a  set  of  facts  is  shown  which  unex- 
plained would  lead  a  reasonable  man  to  be- 
lieve the  allegations  of  the  objector,  the 
bankrupt  must  explain,  and  a  deficit  in 
assets  far  less  than  that  demonstrably  exist- 
ing here  has  been  held  sufficient  for  that 
purpose  in  this  court.  In  re  Loeb,  232  Fed. 
601,  146  C.  C.  A.  559;  In  re  Schultz,  250 
Fed.  103,  162  C.  C.  A.  275.  Nor  is  any  cred- 
itor called  upon  to  prove  the  substance  of 
his  objection  beyond  a  reasonable  doubt;  a 
fair  preponderance  is  enough.  In  re  Gar- 
rity.  247  Fed.  311,  159  C.  C.  A.  404." 

Fair  preponderance  of  evidence  required, — 
Specifications  of  objection  by  creditors  must 
be  proved  by  a  fair  preponderance  of  the  evi- 
dence. Thompson  v.  Liunb,  (C.  C.  A.  3d  Cir. 
1920)  263  Fed.  61. 

Vol.  I,  p.  677,  sec.  14b  (1).    [First 

ed.,  1912  Supp.,  p.  557.] 
"  Offense  punishable  by  imprisonment.'* — 
The  fact  that  the  bankrupts  have  committed 
an  offense  punishable  by  imprisonment  under 
the  law  of  a  state,  does  not  bar  their  dis- 
charge under  this  section,  unless  the  offense 
is  also  similarly  punishable  under  the  Bank- 
ruptcy Law.  In  re  Oliner,  (C.  C.  A.  2d  Cir, 
1919)   262  Fed.  734. 

Making  false  oath. —  In  In  re  Kappea, 
(E.  D.  N.  Y.  1919)  258  Fed.  653,  the  dis- 
charge of  a  bankrupt  was  opposed  on  the 
ground  that  he  had  made  a  false  oath  In 
his  schedules.  The  evidence  was  held  to  be 
insufficient  to  sustain  the  objections,  and 
the  referee's  report  recommending  the  grant- 
ing of  the  discharge  was  confirmed. 

Omissions  and  inaccuracies  in  schedules. — 
In  In  re  Jutkovitz,  (E.  D.  N.  Y.  1919)  259 
Fed.  915,  it  was  held  that  where  objections 
to  a  bankrupt's  discharge  had  been  made 
on  the  ground  that  he  had  failed  to  include 
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certain  personR  in  the  schedule  of  his  cred- 
itors, releases  from  such  persons  were  inad- 
missible in  evidence  on  a  hearing  to  deter- 
mine his  right  to  a  discharge. 

Vol.  i,  p.  683,  sec.  14b  (2).    [First 

ed.,  1912  Snpp.,  p.  560.] 

Intention  to  conceal. —  To  same  effect  as 
original  annotation,  see  Thompson  r.  Lamb, 
(CCA.  3d  Cir.  1920)   263  Fed.  61. 

"Failed  to  keep  books  of  account"  —  In- 
tention presumed. —  To  same  effect  as  orii?i- 
nal  annotation,  see  Thompson  v.  Lamb,  (C. 
C.  A.  3d  Cir.  1920)  263  Fed.  61,  wherein  it 
was  said:  "The  bankrupt  is  without  doubt 
charged  with  intending  the  natural  and  prob- 
able consequences  of  his  acts  and  omissions. 
In  re  Janavitz  (C  C  A.  3d),  219  Fed.  876, 
135  C  C  A.  546;  In  re  Arnold  (D.  C  N.  J.) 
228  Fed.  75.  But  the  presumption  on  which 
this  charge  is  based  is  rebuttable,  either  by 
evidence  showinc;  why  the  bankrupt  did  not 
keep  more  complete  books  and  records  or  by 
eridence  of  the  bankrupt's  conduct  and  of 
the  circumstances  preceding  and  attending 
his  bankruptcy.  We  think  the  presumption 
has  been  rebutted  by  the  evidence  in  this 
case.  While  the  bankrupt's  lack  of  method 
in  keeping  books  of  account  justified  this 
inquiry  into  his  purpose,  we  cannot  find 
that  it  was  pursued  by  him  with  intent  to 
cover  up  his  financial  condition." 

Fraud  of  partner. —  On  the  bankruptcy  of 
a  partnership,  where  it  appears  that  one  of 
the  partners  omitted  to  make  entries  in  the 
firm's  books  of  account  with  intent  to  con- 
ceal its  fihancial  condition,  he  will  be  denied 
his  discharge.  But  his  acts  will  not  be 
allowed  to  prejudice  his  partner's  right  to 
a  discharge  where  it  is  shown  that  he  was 
ill  at  the  time  the  acts  of  concealment  took 
place,  that  he  did  not  participate  therein 
and  knew  nothing  of  them.  In  re  Harrell, 
(X.  D.  Ga.  1920)   263  Fed.  954. 

Xanproduction  of  hooka  of  account  does 
not  establish  by  inference  the  fact  that  they 
have  been  destroyed  or  concealed.  This  is 
especially  true  where  it  is  not  shown  that 
the  bankrupt's  failure  to  produce  his  books 
was  attended  by  any  inculpatory  act  or  cir- 
cumstance. Thompson  v.  Lamb,  (C  0.  A. 
3d  Cir.  1920)  263  Fed.  61. 

Vol.  I,  p.  689,  sec.  14b  (3).    [First 

ed.,  1912  Supp.,  p.  560.] 

False  statement  in  writing  —  Person  io 
tekom  made, —  In  order  for  a  false  statement 
to  come  within  the  provisions  of  this  section 
it  must  have  been  made  to  the  person  from 
whom  the  credit' was  obtained.  Accordingly, 
a  false  statement  made  by  private  bankers 
to  a  state  comptroller,  in  order  that  he  might 
permit  them  to  continue  in  business,  does 
not  bar  their  discharge  in  bankruptcy.  In 
re  Oliner,  (C  C.  A.  2d  Cir.  1919)  262  Fed. 
734«    In  discussing  the  effect  of  such  a  state- 


ment on  the  bankrupt's  right  to  a  discharge, 
the  court  said: 

'*  Is  the  statement  filed  with  the  state 
(comptroller  within  the  terms  of  section  14, 
subd.  (b),  cl.  3,  above  set  forth?  That  pro- 
vision was  considered  in  Firestone  v,  Har- 
vey, 174  Fed.  674,  &8  C.  C.  A.  420.  The 
Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit, speaking  through  Judge  Lurton,  after 
quoting  the  language  of  subd.  3  of  sec.  14b, 
said:  'This  ground  for  denying  a  discharge 
was  evidently  leveled  particularly  at  the 
practice  of  making  false  statements  of  one's 
financial  condition  by  a  buyer  or  borrower, 
for  the  purpose  of  obtaining  from  the  person 
to  whom  such  false  statement  is  made,  iu 
writing,  the  articles  or  money  desired  ''on 
credit."  The  false  statement  in  writing 
which  is  enough  to  deny  a  discharge  implies 
a  statement  knowingly  false,  or  znade  reck- 
lessly, without  an  honest  belief  in  its  truth, 
and  with  a  purpose  to  mislead  or  deceive, 
and  thereby  obtain  from  the  persons  to  whom 
it  is  made  property  upon  credit.' 

"It  was  held  in  In  re  Tanner  (D.  C.)  192 
Fed.  572,  that  the  obtaining  of  a  surety  or 
indemnity  bond  by  a  bankrupt  by  means  of 
a  materiallv  false  statement  is  not  the  ob- 
taining of  ^propertjr'  on  credit,  within  the 
meaning  of  the  provision  of  the  clause  under 
consideration. 

"  The  provision  was  also  considered  by  this 
court  in  In  re  Zoffer,  211  Fed.  936,  128  C  C 
A.  434.  We  held  in  that  case,  in  an  opinion 
written  bv  Judge  Lacombe,  and  concurred 
in  by  Judges  Coxe  and  Ward,  that  a  false 
statement  in  writing,  made  by  the  bankrupt 
to  the  agent  of  a  commercial  agency,  merely 
that  the  agency  might  fix  a  credit  rating  in 
its  books,  and  not  requested  by  any  cus- 
tomer, is  not  ground  lor  denial  of  a  dis- 
charge. The  court  in  its  opinion  <}uoted  from 
the  report  of  the  judiciary  committee  of  the 
Senate  concerning  the  measure  in  which  it  was 
said :  'Any  tendency  to  make  the  bankrupt  act 
unduly  harsh  is  to  be  avoided.  It  is  a  suffi- 
cient ground  of  opposition  to  discharge  that 
the  bankrupt  has  obtained  property  from  a 
creditor  by  a  materially  false  statement  in 
writing,  where  that  statement  was  specifi- 
cally asked  for  by  the  creditor  or  by  the 
creditor's  representative.  General  state- 
ments to  mercantile  agencies,  not  specifi- 
callV  asked  for  by  prospective  creditors, 
ought  not  to  be  ground  of  opposition  to 
discharge;  it  makes  the  provision  too  harsh, 
in  the  estimation  of  your  committee.' 

"We  are  unable  to  distinguish  this  case 
in  principle  from  In  re  Zoffer.  Neither  the 
state  comptroller  nor  the  superintendent  of 
banks,  like  the  mercantile  agency,  obtained 
the  report  at  the  request  of  any  depositor 
or  prospective  depositor.  Neither  of  those 
officials  was  the  representative  of  a  creditor 
from  whom  any  money  or  property  was  ob- 
tained. 

"  The  obtaining  of  a  license  from  the  comp- 
troller of  the  state  of  Ne^v  York,  or  from  the 
state  superintendent  of  banking,  is  not  the 
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obtaining  of  'property'  within  the  meaning 
of  the  clause  under  consideration.  If  it  be 
said  that  moneys  deposited  with  bankers  thus 
licensed  are  obtained  from  depositors,  on 
the  faith  of  the  &rtatement  filed  either  with 
the  comptroller  or  the  superintendent  of 
banking,  the  answer  is: 

**  ( 1 )  That  there  is  no  evidence  that  a 
single  depositor  ever  knew  or  heard  of  the 
statement,  or  relied  upon  it. 

"(2)  That  under  the  Bankruptcy  Act  the 
statement  must  be  made  to  the  person  —  in 
this  case  the  depositors  —  from  whom  the 
credit  was  obtained." 

Extension  of  credit  on  faith  of  statement, 
—  Where  a  bankrupt,  in  order  to  obtain  a 
loan  from  a  bank,  signed  a  false  financial 
statement  prepared  by  the  cashier  of  the 
bank,  who  had  been  the  bankrupt's  financial 
agent  and  who  alone  acted  for  the  bank  in 
granting  the  loan,  and  the  bank  accordingly 
extended  credit  to  the  bankrupt  on  its  books, 
it  was  held  that  the  bankrupt  was  guilty  of 
making  a  materially  false  statement  In  writ- 
ing for  the  purpose  of  obtaining  credit,  and 
should  not  be  granted  a  discharge.  Bank  of 
Commerce,  etc.  r.  Matthews,  (C.  C.  A.  7th 
Cir.  1919)  257  Fed.  292,  168  C.  C.  A.  376. 

8o  a  false  financial  statement  by  a  bank- 
rupt to  a  bank,  upon  which  he  obtains  a 
loan,  is  sufficient  ground  for  refusing  him 
his  discharge.  Cleland  v.  Iowa  Loan,  etc., 
Co.,  (C.  C.  A.  8th  Cir,  1919)  260  Fed.  653, 
171  C.  C.  A.  417. 

Obtaining  money  by  false  statements  re- 
garding security. —  Where  a  bankrupt,  in 
order  to  secure  a  loan  of  money,  evidenced 
by  his  notes  given  at  the  time,  gave  the 
lender  a  written  mortgage  upon  a  described 
automobile,  which  he  did  not  own,  it  was 
held  that  the  transaction  did  not  amount 
to  obtaining  the  money  on  a  materially  false 
statement  in  writing  within  the  meaning  of 
this  Section,  but  that  the  bankrir*.  ^  dis- 
charge did  not  release  the  debt  in  view  of  the 
provisions  of  section  17a  (2).  In  re  Hud- 
son, (S.  D.  Ala.  1920)  262  Fed.  778.  The 
court  said: 

"  The  Bankruptcy  Act  was  primarily  writ- 
ten to  cover  ordinary  mercantile  dealings; 
so  the  words  used  in  the  act  are  to  be  given 
the  construction  and  meaning  ordinarily 
understood  in  mercantile  dealings,  and  not 
the  strict  technical  construction  which  they 
may  be  susceptible  of.  A  loan  upon  given 
security  is  not  ordinarily  contemplated  when 
merchants  speak  of  obtaining  money,  good:?, 
or  property  on  credit.  The  fact  that  Con- 
gress used  these  words  to  denote  the  ordinary 
credit  dealings  between  merchant  and  cus- 
tomer is  indicated  by  the  construction  placed 
upon  this  subdivision  by  all  the  text- writers, 
such  as  Collier,  Brandenburg,  and  Keming- 
ton. 

"  In  discussing  this  provision,  they  all 
treat  it  as  a  provision  intended  by  Con- 
gress to  deny  a  discharge  where  the  money 
or  goods  were  secured  on  some  representation 
by  the  borrower,  such  as  the  statements  ordi- 


narily given  to  the  mercantile  agencies  —  a 
statement  of  facts  made  a^  a  basis  of  credit 
between  a  customer  and  a  merchant.  None 
of  these  writers,  so  far  as  I  have  been  able 
to  ascertain,  have  considered  that  the  pro- 
vision written  in  subdivision  3  goes  farther 
than  this  and  covers  a  special  loan  secured 
by  collateral  pledged  or  mortgage  given  at 
the  time,  which  loan  may  have  been  obtained 
upon  a  false  representation  of  fact. 

''The  fact  that  these  writers  have  all  so 
construed  this  provision,  and  have  not  con- 
ceived that  it  went  far  enough  to  include 
money  or  property  obtained  by  false  pre- 
tenses or  false  representations,  is  persuasive 
evidence  that  the  language  used  by  Congress 
was  not  intended  to  include  such,  a  state  i^f 
facts,  and  is  supported  by  the  further  fact 
that  Congress  wrote  into  the  Bankruptcy  Act, 
in  section  17,  the  following: 

"  'A  discharge  in  bankruptcy  shall  release 
a  bankrupt  from  all  of  his  provable  debts, 
except  such  as  .  .  .  (2)  are  liabilities  for 
obtaining  property  by  false  pretenses  or  false 
representations,  or  for  willful  and  malicious 
injuries  to  the  person  or  property  of  another, 
or  for  alimony  due  or  to  become  due,  or  for 
maintenance  or  support  of  wife  or  child,  or 
for  seduction  of  an  unmarried  female,  or  for 
breach  of  promise  of  marriage  accompanied 
b}  seduction,  or  for  criminal  conversation.' 

*'  It  will  be  observed  that  the  statement 
of  facts  in  this  case  brings  the  parties  di- 
rectly under  the  first  paragraph  of  sub- 
section 2  of  section  17.  in  that  it  waa  a 
liability  or  debt  created  by  obtaining  money 
by  false  pretenses  or  false  representatious, 
and  hence  the  debt  or  liability  so  created 
would  not  be  released  by  the  discharge,  even 
if  grant.ed.  Congress  would  scarcely  have 
provided  that  a  debt  or  liability  created  by 
a  given  state  of  facts  should  be  a  ground 
for  objecting  to  a  discharge,  and  at  the  same 
time  have  excepted  the  debt  so  created  from 
the  discharge  when  granted.  It  is  manifest 
that  these  two  provisions,  if  so  construed, 
would  be  inconsistent,  because,  if  an  obliga- 
tion so  created  was  excepted  from  the  dis- 
charge when  granted,  it  could  hardly  be  a 
ground  for  objecting  to  the  granting  of  the 
discharge,  which  MX)uld  not  cancel  or  release 
such  debt  or  liability. 

"Again,  it  is  hardly  conceivable  that  Con- 
gress would  have  grouped  a  number  of  classes 
of  obligations  or  debts  and  excepted  them 
from  release  by  the  discharge,  and  yet  have 
provided  that  a  debt  or  obligation  so  created 
in  the  manner  specified  by  one  of  these  classes 
only  should  be  a  bar  to  the  release,  and  not 
have  given  the  same  effect  to  the  debt  cre- 
ated by  the  other  enumerated  classes.  For 
instance,  to  construe  it  as  contended  by  the 
objecting  creditor,  we  would  have  a  debt  or 
obligation  created  by  buying  property  under 
false  pretenses  or  false  representations, 
which  would  be  a  bar  to  any  discharge;  but, 
if  the  debt  or  obligation  was  created  through 
willful  or  malicious  injuries  to  the  person 
or  property  of  another,  it  would  be  merely 
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excepted  from  the  operation  of  the  discharge 
when  granted,  but  would  be  no  ground  for 
objection  to  the  granting  of  any  discharge 
whatever.  I  cannot  conceive  that  Congress 
intended  to  draw  such  distinctions  between 
the  two  classes  of  debts  enumerated. 

"I  am  satisfied  that  what  Congress  in- 
tended to  do  was  to  except  from  the  effect 
of  the  discharge  one  class  of  debts  or  obli- 
gations created  by  obtaining  property  under 
false  pretenses  or  false  representations,  as 
these  words  are  used  in  the  various  statutes 
of  the  various  states,  making  this  state  of 
facts  a  crime,  and  that  the  words  used  in 
subsection  3  of  section  14  were  intended  to 
be  limited  to  such  dealings  between  mer- 
chants or  individuals,  where  a  written  state- 
ment of  facts  was  made  by  the  borrower  as 
a  basis  of  credit,  as  ordinarily  understood 
in  mercantile  dealings,  and  that  the  language 
they  have  used,  where  given  its  ordinary 
meaning,  does  just  what  Congress  intended. 

"I  therefore  hold  that,  where  the  facts 
set  up  bring  the  parties  under  the  provisions 
of  subdivision  2  of  section  17,  the  debt  or 
obligation  is  not  released  by  the  discharge, 
and  hence  such  facts  present  no  ground  for 
objecting  to  the  granting  of  a  disdiarge." 

Intent  —  The  word  **  false," — To  same  ef- 
fect as  original  annotation,  see  In  re  Bosen- 
feld,  (C.  C.  A<  2d  Cir.  1919)  262  Fed.  876, 
holding  that  the  unintentional  omission  of 
a  debt  from  a  financial  statratient  on  which 
the  bankrupt  obtained  credit,  did  not  make 
the  statement  false  within  the  meaning  of 
this  section. 

Chniuions  from  statement, —  The  omission 
by  a  bankrupt  from  a  financial  statement  of 
debts  owing  by  him  to  certain  of  his  rela- 
tives, does  not  make  such  statement  "ma- 
terially false  "  where  it  does  not  purport  to 
contain  all  of  his  debts.  In  re  Rammage, 
(S.  D.  Cal.  1919)  260  Fed.  893,  wherein  the 
court  said: 

''  The  statement  prepared  by  the  bankrupt 
did  not,  on  its  face,  in  any  wise,  by  writing 
in  tlie  hand  of  the  bankrupt  or  at  all,  pur- 
port to  contain  a  complete  and  exhaustive 
aoeoiint  of  hie  business  with  respect  either 
to  his  assets  or  to  his  liabilities.  It  did  con- 
tain a  statement  of  certain  things  —  mer- 
chandise on  hand,  etc.,  and  certain  other 
things;  bills  owing  by  him,  etc.  If  there 
had  been  any  statement  in  writing,  made 
or  signed  by  him,  to  the  effect  that  the  items 
given  constituted  all  of  his  then  present  in- 
debtedness, a  situation  would  have  occurred 
wbieh  would  have  justified  a  denial  of  his 
discharge;  or  if  he  had  stated  that  he  had 
$tf,000  of  'merchandise,'  instead  of  $4,600 
worth,  as  was  the  fact,  a  similar  result  would 
have  been  reached.  The  statute  requires, 
however,  in  order  that  discharge  may  be  de- 
nied, that  the  bankrupt  must  have  obtained 
property  on  credit  'upon  a  materially  false 
■statement  in  writing  made  by  him.'  The 
'  materially  false  statement '  thus  required 
is  not  to  be  found  in  writing,  in  the  state- 


nient  of  his  business  tendered  by  the  bank- 
rupt. There  is  nothing  in  the  statement  at 
all,  as  heretofore  suggested,  to  the  effect  that 
the  figures  given  were  inclusive  of  all  in- 
debtedness, ox  that  no  other  indebtedness 
was  subsisting.  In  other  words,  there  is  no 
'false '  statement  upon  the  face  of  the  writ- 
ing. 

'  It  may  be,  although  there  is  little  justi- 
fication for  such  conclusion,  that  the  bank- 
rupt intended  to  misrepresent  the  situation 
with  respect  to  his  toud  indebtedness,  and 
intended  wholly  to  conceal  the  debts  owing 
to  his  family;  but,  whether  that  be  the  case 
or  not,  he  has  not  violated  the  express  lan- 
guage of  the  statute.  He  did  not  incorporate 
a  'false  statement'  into  the  writing  made 
by  him.  He  may  not  lav^ully  be  denied  a 
discharge  because  of  mere  implications  or 
inferences  arising  out  of  his  verbal  expres- 
sions, or  even  out  of  the  general  situation. 
There  must  have  been  falsity  evidenced  in 
writing. 

"  This  conclusion  seems  to  be  sustained  by 
the  well-considered  opinion  of  the  Circuit 
Court  of  Appeals  of  the  Eighth  Circuit  in 
International  Harvester  Co.  v.  Carlson,  217 
Jed.  736,  739,  133  C.  C.  A.  430." 

Vol.  I,  p.  694,  sec.  14b  (4).    [First 

ed.,  1912  Supp.,  p.  562.] 

Concealment,  etc.,  of  assets  —  In  general, — 
To  same   effect   as   original   annotation,   see 
In  re  Jutkovitz,  (E.  D.  N.  Y.  1919)  259  Fed.    ' 
915,  holding  that  the  evidence  was  sufficient 
to  establish  a  concealment  by  the  bankrupt. 

What  constitutes  concealment,  removal^  or 
destruction  of  property  —  Concealment  of 
valueless  property. —  To  same  effect  as  origi- 
nal annotation,  see  In  re  Hughes,  (C.  C.  A. 
2d  Cir.  1919)   262  Fed.  500. 

Mingling  funds  deposited  for  transmissioff^, 
—  The  fact  that  private  bankers  accept 
money  for  transmission  to  foreign  countri«^ 
with  the  knowledge  that  they  are  insolvent, 
and  do  not  transmit  it,  but  mingle  it  with 
their  own  funds  and  deposit  it  in  their  own 
names  in  another  bank,  does  not  constitute 
a  concealment  of  assets  within  the  meaning 
of  this  section.  In  re  Oliner,  (C.  C.  A.  2d 
Cir.  1919)   262  Fed.  734. 

Intent  —  Intent  alone  insufficient. —  To 
same  effect  as  original  annotation,  see  In  re 
Hughes,  (C.  C.  A.  2d  Cir.  1919)  262  Fed. 
500,  holding  that  a  transfer  by  the  bankrupt 
to  her  husband  of  an  interest  which  she  be- 
lieved she  owned  in  certain  real  property, 
though  made  with  intent  to  conceal,  did  not 
constitute  a  concealment  within  the  meaning 
of  this  section,  where  it  appeared  that  in 
reality  she  had  no  interest  m  the  property. 
The  court  said: 

"  It  follows  that  this  bankrupt  concealed 
nothing,  because  there  was  nothing  to  con- 
ceal; yet  when  she  swore  to  her  schedules 
she  thought  the  property  value  existed.  She 
had  (we  may  assume)  'intent'  as  fully  as 
if  her  intended  act  could  either  help  her  or 
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harm  her  creditors.    She  had  the  emotion  of 
concealment,  but  all  about  nothing. 

"  It  is  a  mistake,  and  a  widespread  one, 
to  regard  a  discharge  in  bankruptcy  as  a 
reward  of  virtue,  or  its  denial  as  a  puni?h- 
ment  for  general  moral  turpitude.  Discharge 
is  a  legal  right  attaching  to  the  status  of 
bankrupt,  which  right  the  statute  requires 
the  court  to  recognize,  unless  it  be  affirma- 
tively shown  that  the  applicant  has  done  one 
or  more  of  the  acts  enumerated  specifically 
or  by  reference  in  section  14  of  the  statute. 
The  mental  operation  of  thinking  property 
m  owned,  and  desiring  to  conceal  it,  when  in 
fact  no  such  property  exists,  does  not  fall 
within  any  of  the  prohibitions  of  that  sec- 
tion, which,  wlien  speaking  of  concealed  or 
transferred  property,  always  means  some- 
thing that  is  or  ought  to  be  (in  conunon 
parlance)  'assets  of  the  estate.'" 

Vol.  I,  p.  701,  sec.  14b  (5).     [First 

ed.,  1912  Supp.,  p.  567.] 

The  six  yean  is  measured  backward. —  1V> 
same  effect  as  second  paragraph  of  original 
annotation,  see  In  re  Rubin,  (D.  C.  N.  J. 
1919)  259  Fed.  607.  In  discussing  the  cases 
in  the  original  annotation,  the  court  said: 

"The  only  question  necessary  for  decision 
is  whether  the  date  of  such  application  or 
the  time  of  some  later  proceeding  based 
thereon,  controls.  The  bankrupt  contends 
that  the  time  of  the  actual  determining  of 
the  application  presents  the  date  from  which 
the  six-year  period  is  to  be  reckoned  back- 
ward. He  cites  In  re  Little  ( C.  C.  A.  7 )  137 
Fed.  621,  70  C.  C.  A.  105,  13  Am.  Bankr. 
Rep.  640;  In  re  Jordan  (D.  C.  E.  D.  Pa.)  142 
Fed.  292,  15  Am.  Bankr.  Rep.  449;  In  re 
Haase  (D.  C.)  155  Fed.  553,  17  Am.  Bankr. 
Rep.  528,  affirmed  164  Fed.  1022,  90  C.  C.  A. 
667,  21  Am.  Bankr.  Rep.  928.  The  judicial 
expressions  contained  in  these  cases  relied 
upon  by  the  bankrupt  were  held  to  be  obiter 
in  In  re  Dunphy  (D.  C.)  206  Fed.  680,  30 
Am.  Bankr.  Rep.  760. 

**  In  In  re  Little,  supra,  the  question  to  be 
(decided  was  whether  a  second  petition  in 
bankruptcy  could  be  entertained  within  six 
years  from  the  time  of  the  petitioner's  dis- 
charge in  a  voluntary  bankruptcy.  The  de- 
cision was  that  the  court's  jurisdiction  in 
bankruptcy  existed,  regardless  of  whether  the 
bunkriipt  was  entitled  to  his  discharge  or 
not.  in  the  course  of  the  opinion,  Judge 
Jenkins  said:  'The  expression  "within  six 
years,"  as  we  think,  measures  the  time 
between  the  first  and  second  discharge,  and 
not  between  the  first  discharge  and  the  filing 
of  the  second  petition  in  bankruptcy.'  137 
Fed.  622,  13  Am.  Bankr.  Rep.  640. 

"  This  is   clearly   obiter. 

"  In  In  re  Jordan,  ^9U|>ra,  Judge  McPherson 
referred  to  this  language  with  approval  and 
said:  '  The  section  evidently  has  reference  to 
the  judge  at  the  moment  when  he  is  about  to 
enter  a  decree  granting  or  refusing  a  dis- 
charge, and  directs  him   to  grant  it,  unless 


(inter  alia)  within  six  years  the  bankrupt 
has  been  discharged  in  voluntary  proceed- 
ings. As  it  seems  to  me,  this  can  only  mean 
six  years  before  the  time  when  the  second 
decree  is  under  consideration,  and  is  about 
to  be  entered,  and  I  should  so  hold,  even 
without  the  authority  and  the  reasoning  of 
In  re  Little,  142  Fed.  293,  15  Am.  Bankr. 
Ren.  449.* 

**  This,  too,  was  obiter,  as  in  that  caee  the 
application  for  discharge  was  made  more 
than  six  years  after  the  earlier  diBcharce 
was  granted,  and  the  objections  thereto  could 
have  been  overruled  on  the  ground  that  the 
application  for  the  discharge  was  made  after 
the  six  years  had  expired. 

"  In  In  re  Haase,  eupra,  the  time  of  making 
the  application  for  a  discharge  ie  not  stated, 
and  it  is  impossible  from  the  brief  opinion 
to  say  whether  the  question  there  was  a^ 
circumscribed  as  it  is  here.  The  syllabus 
indicates  that  *  the  commencement  of  the 
second  proceeding'  was  rejected  as  the  date 
from  which  the  six  years  was  to  be  measured 
backward;  but  that  Judge  Hough  agreed 
with  Judges  Jenkins  and  McPherson  is  mani- 
fest, for  he  said,  with  reference  to  clause  5 
of  section  14b:  '  I  cannot  perceive  how  this 
language  bears  any  construction  other  than 
that  the  six  years  is  measured  backward  from 
the  time  of  hearing.' 

"  This  case  was  affirmed  ( per  curiam  in 
open  court)   without  any  written  opinion. 

**  In  In  re  Dunphy,  supra,  relied  upon  by 
the  objecting  creditor,  Judge  Hale  treated  all 
these  quoted  judicial  expressions  as  dicta 
and  held  that  '  The  six  years  is  meabnred 
backward  from  the  date  of  the  filing  of  the 
application  for  discharge,  not  from  the  hear- 
ing of  the  application  by  the  court.'  (Sylla- 
bus.) 

*' Collier  (11th  ed.,  p.  398)  and  Remington 
(vol.  3,  p.  7*57)  are  to  the  same  effect.  In 
choosing  between  the  date  of  filing  the  appli- 
cation for  discharge  and  the  date  of  the  ac- 
tual hearing  thereof  as  the  time  which  ends 
the  six-year  period,  I  think  In  re  Dunphy 
presents  the  sounder  view  and  is  the  ntiore 
likely  to  reflect  the  legislative  intention. 

''A  discharge  does  not  necessarily  follow 
the  adjudication.    Without  a  petition  there- 
for, none  will  be  granted.    Only  when  such 
application  is  ma£  is  the  judge  directed  to 
investigate    and    determine    whether   a    dis- 
charge should  be  allowed,    and  a  nrevious 
discharge    within    the    six    years,    how^ever 
l^rought   to  the   judge's   attention,  works    a 
denial  of  the  pending  application.    By  Gen- 
eral Order  31  and  Ofiicial  Form  No.  57   the 
applicant  for  a  discharge,  generally  stated, 
is   required  to  set  forth  that  he  has   fully 
complied  with  all  the  requirements  of    the 
bankruptcy  acts.    This  order  and  form  'were 
adopted  and  prescribed  by  the  Supreme  Court 
under  section  30  of  the  Bankruptcy  Act   of 
1898,  before  the  passage  of  the  amendment 
of   1903    (Act  Feb.  5,   1903,  c.  487,  |    4,   32 
Stat.  707),  which  later  act  inserted  clause  ft 
in  section  14b  of  said  act. 


BANKRUPTCY 


411 


•"Complying  with  all  the  requirements  of 
the  bankruptcy  acts/  when  asserted  by  an 
applicant  for  a  discharge,  since  that  amend- 
ment went  into  effect,  may  properly  be  con- 
strued  to  include  a   representation  that  he 
has  not  been  granted  a  discharge  within  six 
years.    Under  9uch  a  representation  the  time 
of  the  expiration   of  the  six-year  period  is 
necessarily  confined  to  a  date  then  definitely 
known,  either  the  date  of  the  application  for 
the   discharge,    or    an    earlier    one,    say    the 
filing  of  the   petition  in   the  pending  bank- 
ruptcy    proceed  in.ars.       Such     representation 
should  not  be  held  to  relate  to  some  future 
time  incap&ble  of  being  then  fixed,  and  which 
for  one  reason  or  another  might  be  carried 
beyond  the  six-year  limit. 

"Applying  for  a  discharge  is  a  separate 
proceeding,  depending  solely  upon  the  initia- 
tive of  the  bankrupt,  ana  no  good  reason 
appears  why  the  court's  judgment  thereon, 
no  matter  when  rendered,  should  be  based 
on  conditions  which  did  not  exist  when  that 
particular  proceeding  was  begun.  Much 
might  be  said  in  favor  of  taking  the  date 
when  the  petition  in  bankruptcy  is  filed  as 
the  one  from  which  the  six-year  period  is  to 
be  reckoned  backward;  but,  as  the  time  of 
making  the  present  application  for  discharge 
is  within  such  period,  it  is  not  necessary  to 
consider  the  earlier  date,  and  that  question 
may  well  be  left  open  until  an  answer  thereto 
becomes  essential." 

Vol.  I,  p.  703,  sec.  15a.     [First  ed., 

1912  Supp.,  p.  568.] 

Reyocation  of  discharge  —  Fraud  of  bank- 
rupt. —  The  fraud  referred  to  in  this  section 
is  fraud  in  the  procurement  of  the  discharge, 
and  not  fraud  which,  upon  objection  by  the 
trustee  or  the  creditors,  would  have  prevented 
the  bankrupt  from  receiving  his  discharge. 
In  re  Weintrob,  (B.  D.  N.  C.  1»20)  263  Fed. 
904. 

Time  of  filing  applicatio  to  revoke. —  To 
same  efiTect  as  original  annotation,  see  In  re 
Weintrob,  (E.  D.  N.  C.  1920)  263  Fed,  904, 
wherein  it  was  said:  "Passing,  however, 
the  failure  to  allege  or  show  fraud  on  the 
port  of  the  bankrupt  in  procuring  the  dis- 
charge, the  petitioners  are  confronted  with 
what  appears  to  be  an  insuperable  obstacle 
to  their  application,  in  that  more  than  two 
years  elapsed  between  the  date  of  the  dis- 
eiiarge  and  filing  this  petition,  whereas  the 
statute  fixes  one  year  as  the  time  within 
which  the  application  must  be  made.  This 
is  not  a  mere  statute  of  limitation,  but  an 
essential  prerequisite  to  the  proceeding.  The 
requirement  that  the  applicant  be  not  guilty 
of  undue  laches  is  an  additional  prerequisite 
to  the  right  to  ask  the  court  to  revoke  the 
discharge,  and  does  not  dispense  with  the 
requirement  that  the  application  be  made 
within  one  year  after  a  discharge  shall  have 
been  granted. 

"  Counsel  call  attention  to  cases  in  which 
the   courts  have   reopened  bankruptcy  cases 


more  than  one  year  after  the  discharge  to 
erable  the  trustee  to  secure  and  administer 
property,  either  concealed  or  of  which  he 
had  no  knowledge.  In  re  Shaffer  (D.  C.) 
104  Fed.  982;  In  re  Pierson  (D.  C.)  174 
Fed.  160;  Traub  t?.  Marshall  Field  Co.,  182 
Fed.  622,  105  C.  C.  A.  488.  In  these  cases 
the  application  was  not  made  to  revoke  a 
discharge,  but  to  'reopen  the  estate'  for  the 
purpose  of  bringing  assets  into  its  admin- 
istration. This  power  is  conferred  bjr  sec- 
tion 2(8),  and  no  limitation  is  imposed  upon 
the  court  in  respect  to  the  time  within  which 
it  is  to  be  exercised.  Tikis  distinction  is 
noted  by  the  courts  in  the  cases  cited  by 
counsel.  In  In  re  Shaffer,  supra.  Judge  Pur- 
nell  is  careful  to  say  that  granting  the  order 
to  reopen  the  estate  did  not  affect  the  dis- 
charge, saying:  'The  order  discharging 
ShatTer  therefrom  stands.  No  act  of  his  can 
aflect  it.  More  than  a  year  having  elapsed, 
no  creditor  can  attack  it.  As  far  as  the 
bankruptcy  is  concerned,  therefore,  these 
creditors  are  barred.' 

"  While,  as  said  by  counsel,  the  case  is, 
as  to  the  creditors,  a  hard  one,  the  statute 
is  the  source  from  which  the  court  derives 
its  power  to  grant  the  order  of  revocation, 
and  it  may  not  disregard  its  positive  limi- 
tations.'* 

Effect  of  allegations  in  petition  for  revo- 
cation.—  On  a  motion  to  diamies,  because 
of  laches,  a  petition  of  a  bankrupt's  cred- 
itors for  a  revocation  of  his  discharge,  an 
averment  in  the  petition  that  they  had  no 
notice  or  knowledge  that  the  discharge  had 
been  granted  until  a  short  while  before  filing 
the  petition,  must  be  taken  as  true.  In  re 
Weintrob,   (E.  D.  N.  C.  1920)  263  Fed.  904. 

Vol.  I,  p.  706,  sec.  16a.    [First  ed., 

1912  Supp.,  p.  569.] 

Composition  assented  to  by  creditor  as  re- 
leasing surety. —  In  Neslor  v.  Grove,  (1919) 
90  X.  J.  Eq.  654,  107  Atl.  281,  the  facts 
showed  that  a  corporation  became  bankrupt 
and  a  o(xnposition  with  creditors  was  ap- 
proved by  the  bankruptcy  court.  There- 
after, a  surety  of  the  bankrupt  corporation 
settled  with  the  creditor  to  whom  he  became 
liable  by  the  contract  of  suretyship  by  giv- 
ing his  note  and  indorsing  over  the  note  of 
another.  It  was  held  that  the  surety  was 
not  released  by  the  composition.  The  court 
said :  •  **  We  need  not  consider  whether  a 
composition  assented  to  by  the  creditor  would 
release  the  surety,  or  whether,  like  an  ordi- 
nary discharge  in  bankruptcy,  it  would  not 
alter  the  liability  of  the  surety.  Bankruptcy 
Act,  §  16. '  Under  similar  statutes  it  has  been 
held  in  other  jurisdictions  that  a  creditor 
who  assents  to  a  composition  does  not  thereby 
discharge  the  surety.  Megrath  v.  Gray,  L.  R. 
9  C.  P.  216,  43  L.  J.  (U.  S.)  C.  P.  63,  Lord 
Coleridge;  Ex  parte  Jacobs,  L.  R.  10  Ch.  211, 
44  L.  J.  Bkty.  34,  Lord  Justice  James; 
Simpson  v.  Hcnning,  L.  R.  10  Q.  B.  406,  44 
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L.  J.  Q.  B.  14S;  Hill  r.  Trainer  (1880)  49 
Wis.  537,  5  N.  W.  026. 

"  The  point  has  not  been  decided  under  the 
Bankruptcy  Act  of  1898,  but  the  reasoning 
of  the  cases  cited  is  applicable.  The  ques- 
tion, however,  is  one  of  the  construction  of 
a  federal  statute,  and  would  more  properly 
be  decided  by  a  federal  court,  especially  as 
it  is  not  necessary  for  us  to  decide  it  now." 

Form  of  judgment  in  action  on  bond 
against  three  obligors  one  of  whom  was  a 
discharged  bankrupt. —  In  Wilcox  t*.  Hersch, 
(R.  I.  1920)  110  Atl.  409,  which  was  an 
action  of  debt  on  bond  against  three  defend- 
ants one  of  whom  in  a  special  plea  alleged 
a  discharge  in  bankruptcy,  it  was  held  it 
was  proper  to  enter  judgment  for  plaintiffs 
in  the  penal  sum  of  the  bond  against  the 
defendants,  with  a  perpetual  stay  of  execu* 
tion  against  the  bankrupt  defendant. 

Vol.  I,  p.  708,  sec.  17a.     [First  ed., 

1912  Supp.,  p.  569.] 

All  provable  debts  released  —  Debts  due 
to  nonresident  creditors. —  Debts  due  to  non- 
resident creditors  when  properly  scheduled 
are  discharged.  Morency  u.  Landry,  (N.  H. 
1919)    108  Atl.  855,  wherein  the  court  said: 

'•The  Bankruptcy  Act  of  July  1,  1898, 
provides  that  '  a  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his 
provable  debts,*  duly  scheduled  by  the  bank- 
rupt, with  the  name  of  the  creditor  if  known, 
with  certain  exceptions  not  material  here. 
Section  17a.  The  act  also  refers  in  terms 
to  the  claims  of  those  residing  outside  the 
United  States,  as  entitled  to  share  in  the 
dividends  declared.  Section  65d.  The  plain 
conclusion  from  these  provisions  seems  to 
be  that  debts  due  to  nonresident  creditors, 
when  properly  scheduled,  are  discharged,  so 
far  as  Congress  has  the  power  to  enact  that 
such  a  result  shall  follow.  That  Congress 
has  the  power  to  so  provide,  as  far  as  future 
proceedings  in  this  country  are  concerned, 
has  not  been  questioned,  and  is  not  open  to 
doubt. 

"  But  it  is  argued  that,  while  Congress 
might  enact  such  a  law,  it  has  not  done  so. 
The  chief  contention  made  in  favor  of  this 
conclusion  is  that,  prior  to  the  enactment  of 
the  present  statute,  earlier  bankruptcy  acts 
containing  provisions  of  similar  purport  had 
been  construed  as  not  affecting  the  right  of 
the  nonparticipating  foreign  creditor  to  there- 
after maintain  a  suit  in  our  courts.'  Hence 
it  is  said  that  Congress  intended  to  express 
a  like  purpose  here. 

**  The  claim  that  prior  to  1898  similar  pro- 
visions in  earlier  bankruptcy  laws  had  been 
authoritatively  construed  favorably  to  the 
plaintiff's  contention  is  not  borne  out  by  the 
cases  cited.  The  question  has  never  been 
passed  upon  by  the  Supreme  Court  of  the 
United  States.  The  case  in  that  court  which 
is  relied  upon  (Ogden  v.  Saunders,  12  Wheat. 
213,  6  L.  Ed.  606)  raised  questions  as  to  the 


constitutional  limitation  upon  the  power  of 
the  several  states  to  enact  insolvency  laws. 
No  question  of  the  meaning  of  any  national 
bankruptcy  law  or  of  the  power  of  Congress 
to  enact  the  same  was  involved,  and  the  sub- 
ject was  not  considered. 

"  Phelps  f.  Borland,  103  N.  Y.  406,  9  K.  E. 
307,  57  Am.  Rep.  756,  deals  with  the  effect 
to  be  given  here  to  a  discharge  of  a  foreis^n 
debtor  in  his  own  country.  It  does  not  in- 
volve the  question  now  under  consideration, 
and  the  matter  is  not  referred  to  in  the 
opinion. 

"In  Lizardi  v.  Cohen,  3  Gill  (Md.)  430, 
the  question  was  whether  a  discharged  bank- 
rupt was  a  competent  witness  as  to  a  l^>n- 
don  contract.  It  was  held  that  the  contract 
was  not  discharged,  and  that  therefore  the 
witness  was  interested  and  incompetent. 
The  decision  is  put  upon  the  ground  stated 
by  Judge  Story  (Conf.  of  Laws,  §  342)  'that 
the  discharge  of  a  contract,  by  the  law  of  a 
place  where  the  contract  was  not  made,  or 
to  be  performed,  will  not  be  a  discharge  in 
any  other  country.'  It  does  not  discharge 
the  obligation  so  as  to  make  the  debtor  dis- 
interested. He  is  still  liable  in  the  '  other 
country.'  Whether  the  debt  was  discharged 
locally  was  a  question  not  necessary  to  the 
decision,  and  not  discussed. 

''The  only  case  cited  holding  that  under 
the  bankruptcy  law  of  1867  (Act  Cong.  March 
2,  1867,  c,  176,  14  Stat.  517)  a  discharge 
did  not  bar  a  subsequent  suit  here  by  a 
foreign  creditor  is  McDougall  r.  Page,  65 
Vt.  187,  45  Am.  Rep.  602,  decided  in  1882. 
But  it  was  admitted  in  the  opinion  that  the 
holding  was  contrary  to  the  decisions  in  other 
states,  and  that  the  question  had  not  been 
passed  upon  by  the  Supreme  Court  of  the 
TTnited  States.  Add  to  this  the  facts  that 
tw(¥  judges  dissented  from  the  Vermont  de- 
cision, and  that  in  18S4  still  another  deci- 
sion opposed  to  it  was  announced  (<Moore  t?. 
Horton,  32  Hun  [N.  Y.]  393),  and  it  be- 
comes evident  that  there  was  not,  in  1898, 
any  authoritative  interpretation  of  the  act 
of  1867,  such  as  is  now  claimed.  The  mat- 
ter had  not  been  passed  upon  by  the  court 
of  last  resort,  and  the  views  of  others  were 
conflicting.  So  far  as  the  authorities  {^o. 
their  weight  is  against  rather  than  for  the 
plaintiff  upon  the  issue  of  how  the  earlier 
laws  had  been  understood  at  the  time  the 
present  law  was  enacted. 

"The  argument  that  a  law  makinji^  the 
discharge  efficient  locally  as  to  a  foreii^i 
creditor  gives  the  domestic  creditors  undue 
advantages  compels  the  foreign  creditor  to 
pursue  his  debtor  into  other  lands,  and  un- 
dertakes to  make  a  foreign  discharge  ef- 
fective in  another  country  where  the  cred- 
itor resides,  is  based  upon  a  misconception 
of  the  effect  of  the  discharge,  so  far  aa  it 
relates  to  foreign  creditors  who  do  not  par- 
ticipate in  the  bankruptcy  proceed  in^ps. 
Such  creditors  are  not  thereby  compelled  to 
pursue  their  debtor  into  foreign  landa.      But 
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If  th^  do  eo  pnrsTie  him,  they  are  bound  by 
the  limitation  of  remedy  which  applies  to 
those  resident  there.  Neither  does  the  law 
undertake  to  make  the  discharge  effective 
against  the  creditor  in  proceedings  brought 
at  his  place  of  residence  in  Canada.  It 
merely  placen  him  on  an  equality  with  our 
own  citizens  in  proceedings  in  our  courts. 
It  is  manifest  that  such  a  law  is  not  so  de- 
void of  just  principle  that  it  is  always  to  be 
inferred  that  there  was  no  intent  to  enact 
it" 

Discharge  of  individual  bankmpt  from 
fen  debts. —  Where  a  member  of  a  firm  files 
a  petition  in  bankruptcy  in  his  individual 
capacity  and  a  creditor's  claim  against  the 
firm  is  scheduled  in  hii$  list  of  creditors  and 
the  creditor  appears  before  the  referee  and 
examines  the  bankrupt  and  has  full  oppor- 
tunity to  prove  the  claim  against  the  indi- 
vidual estate  of  the  bankrupt  but  fails  to 
do  so,  the  debt  if  a  provable  one  is  dis- 
charged by  a  discharge  in  bankruptcy.  Gor- 
don r.  Texas  Co.,  (1920)  109  Atl.  368, 
irherein  the  court  said :  **  Since  this  was  a 
provable  debt  against  the  plaintiff's  indi- 
vidual estate,  was  it  affected  by  his  discharge 
'from  all  debts  which  are  made  provable  by 
the  Bankruptcy  Act  against  his  estate'?  In 
answer  to  this  question  we  quote  from  the 
aote  to  Homer  v.  Hamner,  L.  R.  A.  191 8E 
471 :  '  It  seems  to  follow  from  the  fact  that 
loint  debts  are  provable  in  an  individual  pro- 
ceeding that  a  discharge  therein  is  effectual 
as  to  such  claims,  since  the  more  recent  Bank- 
ruptcy Acts  provide  that  a  discharge  shall 
relieve  a  bankrupt  from  all  of  his  provable 
debts.'  After  conceding  that  there  has  not 
Wen  complete  harmony  among  decided  cases. 
the  annotator  concluded  that  *  the  late  cases, 
m  the  main,  support  the  right  of  the  indi- 
vidual bankrupt  to  a  discharge  from  firm 
debto.' 

**In  re  Kaufman  (D.  G.)  136  Fed.  202,  a 
ease  decided  in  the  District  Court  for  the 
Eastern  District  of  New  York  in  1905,  and 
frequently  cited  with  approval,  presents  facts 
and  law  peculiarly  applicable  to  the  case 
at  bar.  The  bankrupt  filed  his  individual 
petition,  although  previously  he  had  been  a 
fflonber  of  a  partnership.  With  his  petition 
he  filed  a  schedule  of  creditors,  in  which 
were  individual  creditors  and  creditors  of 
the  partnership.  Notice  was  sent  to  all  cred- 
itors whose  names  appeared  in  the  schedule. 
A  partnership  creditor,  although  in  receipt 
of  notice,  did  not  prove  his  claim  against  the 
indivulual  estate  of  the  bankrupt.  The  bank- 
nipt  was  examined  and  in  due  time,  upon 
his  individual  application,  was  discharged 
from  all  debts  and  claims  which  were  made 
provable  by  the  Bankruptcy  Act  against  his 
estate,  and  which  existed  on  the  date  of  filing 
his  individual  petition. 

~The  court  held  that  the  creditor  above 
referred  to  was  permitted,  if  he  had  any 
claim  against  the  individual  estate  of  Kauf- 
man, growing  out  of  partnership  relations, 


to  prove  such  claim;  and  upon  his  failure  to 
do  so  his  right  to  collect  from  Kaufman  a 
judgment  against  the  partnership  was  fore- 
closed by  the  discharge  of  Kaufman  as  an 
individual.  The  court,  also  declared  that  the 
creditor  had  full  opportunity  to  prove  his 
claim  against  the  bankrupt  as  an  individual, 
which  he  neglected  to  do,  and  in  default 
thereof  the  creditor  was  *  debarred  from 
thereafter  claiming  that  the  estate  of  the 
individual,  or  the  individual  himself,  is  liable 
for  the  payment '  of  the  claim.  The  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
cited  the  Kaufman  Case  in  In  re  Diamond, 
149  Fed.  407,  79  C.  C.  A.  227.  and  declared 
full  concurrence  in  the  reasoning  and  con- 
flusion  therein  expressed. 

"In  New  York  Inst.  c.  Crockett,  117  App. 
Div.  269,  102  N.  Y.  Rupp.  412,  17  Am.  Bankr. 
Rep.  233,  it  was  held  that  since  partnership 
debts  are  provable  against  the  individual  es- 
tate of  a  bankrupt  partner  they  are  dis- 
charged by  a  complete,  lulimited  discharge 
of  the  bankrupt's  provable  debts,  at  least 
when  the  business  has  no  assets,  and  the 
creditor  has  notice  of  the  proceedings;  and 
this  although  the  debt  was  scheduled  with- 
out any  reference  to  the  copartnership.  To 
the  same  effect  is  the  opinion  in  Berry  Bros, 
r.  Sheehan,  116  App.  Div.  488,  101  N.  Y. 
Supp.  371,  17  Am.  Bankr.  Rep.  322. 

^'In  the  case  at  bar,  as  we  have  seen,  the 
Texas  Company's  claim  was  scheduled  in  the 
plaintiff's  list  of  creditors.  That  company 
appeared  before  the  referee  in  bankruptcy 
and  examined  the  plaintiff.  It  had  full  op- 
portunity to  prove  its  claim  against  the 
individual  estate  of  the  plaintiff,  and  if  it 
failed  to  do  so,  we  must  hold  that  under  the 
decisions  above  cited  it  is  debarred  from  any 
attempt  now  to  collect  its  claim  from  the 
plaintiff  individually  or  from  the  plaintiff's 
estate.'' 

Revival  of  discharged  debt  —  Moral  dbUg<i' 
Hon  supporting  new  promise. —  To  samcf  ef • 
feet  as  original  annotation,  see  Cobb  v.  Li- 
vonia First  Nat.  Bank,  (N.  D.  Ga.  1920) 
263  Fed.  1000,  holding  that  a  debt  may  foe 
revived  by  a  new  promise  after  a  composi- 
tion. 

Vol.  I,  p.  716,  sec.  17a  (2).    [First 

ed.,  1912  Supp.,  p.  573.] 

I.  False  pretenses  or  representations,  413. 
II.  Wilful  and  malicious  injuries,  414. 
III.  Miscellaneous,  414. 

I.    False   Pretenses   ob   Repbesentations 

(p.  716) 
Effect  of  amendment  on  sec.  63. —  The  class 
of  provable  claims  in  bankruptcy,  as  set 
forth  in  the  provisions  of  section  63,  was 
not  enlarged  so  as  to  include  mere  tort  claims 
by  anything  in  the  amendment  to  section  17 
made  by  the  Act  of  February  5,  1903,  con- 
fessedly designed  to  restrict  the  scope  of  a 
discharge  in  bankruptcy.    Schall  r.  Camors, 
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(1920)  251  U.  S.  230,  40  R.  Ct.  135,  64  U.  S. 
(L.  ed.)  — ,  affirmifKf  (C.  C  A.  5th  Cir. 
1918)   250  Fed.  6,  1620.  C.  A.  178. 

What  fraud  prevents  bar  by  discharge. — 
The  kind  of  fraud  which  exempts  from  a 
discharge  is  positive  fraud  or  fraud  in  fact, 
involving  moral  turpitude  or  intentional 
wrong.  Sanger  f.  Barrett,  (Tex.  Civ.  App. 
1920)   221  S.  W.  1087. 

Effect  of  accepting  note. —  The  acceptance 
of  a  note  from  one  who  procures  a  sum  of 
money  by  fraud,  as  an  evidence  of  the  debt 
thereby  created,  after  the  fraud  has  been  dis- 
covered, does  not  take  the  case  out  of  this 
section.  Gregorv  f.  Williams,  (Kan.  1920) 
189  Pac.  932. 

Waiver  of  tort. —  Filing  a  claim  for  the 
price  of  goods  the  sale  of  which  was  pro- 
cured by  false  representations  is  not  a 
waiver  of  the  cause  of  action  for  deceit. 
Sanger  v.  Barrett,  (Tex.  Civ.  App.  1920). 
221  S.  W.  1087. 

Sufficiency    of    evidence. —  In    Brooks    €. 
Pitts,    (Ga.  App.   1919)    100  S.  £.  776,  the 
holding  was  as  follows :     "  While  it  is  true 
that  a  discharge  in  bankruptcy  does  not  re- 
lease a  bankrupt  from  liability  for  obtain- 
ing property  by  false  pretenses  or  false  rep- 
resentations (Orr  Shoe  Co.  v,  Upshaw,  13  Ga. 
App.  501,  79  S.  £.  362  [2];  Brandt  v,  Ele- 
ment, 20  Ga.  App.  664,  93  S.  £.  255   [1^), 
and  that  false  representations  may  consist 
in  the  purchasing  of  goods  with  no  present 
purpose   of   paying   for   them,    and   in   con- 
templation of  a  fraudulent  insolvency,  and 
that  it  is  a  question  for  the  jury  to  deter- 
mine from  the  evidence  whether  the  circum- 
stances adduced,  even  though  they  be  slight, 
are  sufficient  to  carry  conviction  of  the  ex- 
istence of  fraud   perpetrated   by  false  pre- 
tenses   (Atlanta  ^irt  Mfg.   Co.   v,  Jacobs, 
8  Ga.  App.  299,  68  S.  £.   1077    [2]),  still 
there  was  in  this  case  no  evidence  whatever 
to  show  that  the  goods,  for  the   purchase 
price*  of  which  the  present  suit  was  brought, 
were  obtained  by  false  pretenses  or  repre- 
sentations, consisting  in  the  purchase  thereof 
with  no  present  purpose  of  paying  therefor, 
and    in   contemplation   of   a  fraudulent   in- 
solvency, or  the  insolvency  of  the  defendant 
was  in  fact  fraudulent.    The  mere  fact  that 
the  defendant  procured  credit  and  promised 
to    pay   for   an   ordinary   current   purchase 
of  goods  and  subsequently  failed  to  meet  his 
obligation  prior  to  the  time  that  he  volun- 
tarily, went  into  bankruptcy    (some  thirty- 
four  days  thereafter)    is  not  of  itself  suffi- 
cient to  bring   the   case   within   the   ruling 
above  announced,  for  ordinarily  promises  to 
perform   some   act   in    the   future  will   not 
amount   to   fraud   in   legal   acceptation,   al- 
though subsequently  broken  without  excuse, 
and  especially  is  this  true  of  a  promise  to 
pay  money.     Otherwise  any  breach  of  con- 
tract would  amount  to  fraud.    Atlanta  Skirt 
Mfg.  Co.  t7.  Jacobs,  supra.     The  statement 
of  the  plaintiff  that  he  heard,  a  week  or  ten 
days  after  the  sale,  that  the  defendant  was 


oontem  pin  ting  taking  bankruptcy,  was  hear- 
Ray,  and.  even  though  admitted  without  ob- 
jection, ift  without  probative  value,'* 

II.  Wir.FUL  AND  Malicious  Injitbies  (p.  720) 

Wilful  and  malicious  injuries  —  Wilful  and 
malicious  injury  defined. —  To  the  same  ef- 
fect as  the  original  annotation,  see  Wellman 
v.  Mead,   (Vt.  1919)    107  Atl,  396. 

Driving  automobile  against  another. —  In 
Bazemore  t.  Stephenson.  (Ga.  App.  1919) 
100  S.  E.  234,  the  court  said:  "The  sole 
question  in  this  case  is  whether  the  evi- 
dence authorized  a  finding  by  the  jury  that 
the  defendant  wilfully  and  intentionally 
drove  his  automobile  against  the  automobile 
in  which  the  plaintiff  was  riding,  so  as  to 
constitute  ...  a  malicious  tort.  .  .  .  The 
record  fails  to  disclose  any  evidence  which 
would  have  authorized  such  a  finding.  The 
plaintiff  himself  testified,  in  effect,  that  he 
did  not  know,  and  could  not  say,  that  the 
defendant  deliberately  or  intentionally  did 
so.  The  court,  therefore,  did  not  err  in  di- 
recting a  verdict  for  the  defendant." 

A  conversion  of  property  by  wrongful  sale 
under  a  chattel  mortgage  to  the  injury  of 
the  rights  of  a  holder  of  the  notes  secured 
thereby  is  a  wilful  and  malicious  injury  to 
property.  Sabinal  Nat.  Bank  v.  Bryant, 
(Tex.  1920)  221  S.  W.  940. 

III.  Miscellaneous  (p.  722) 

Liabilities  for  alimony. —  To  same  effect 
as  original  annotation,  see  In  re  P^att,  (D. 
C.  Nev.  1918)   257  Fed.  362. 

Support  of  wife  or  child. —  To  same  effect 
as  original  annotation,  see  In  re  Vadner, 
(D.  C.  Nev.  1918)   269  Fed.  614. 

The  plirase  "for  maintenance  or  support 
of  wife  or  child"  refers  only  to  the  bank- 
rupt's wife  or  child.  It  does  not  include  a 
debt  of  the  bankrupt  as  surety  on  a  bond 
given  by  his  brother  to  the  latter*s  wife  as 
security  for  the  payment  to  her  of  certain 
sums  for  her  support.  Such  a  debt  is  dis- 
chargeable. In  re  Sullivan,  (N.  D.  N.  Y. 
1920)  262  Fed.  574.  Regarding  the  dis- 
chargeability of  such  a  debt,  the  court  said: 

"  Subdivision  (2)  was  added  by  the  amend- 
ment of  1903,  after  the  decisions  of  In  rt 
Hubbard  (D.  C.)  98  Fed.  710,  and  Dunbar  r. 
Dunbar,  190  U.  S.  345,  23  Sup.  Ct.  757,  47* 
L.  Ed.  1084.  This  evidently  refers  to  the 
bankrupt's  wife  or  child,  and  such  debts  are 
now  not  dischargeable,  whether  provable  or 
not.  But  in  the  case  at  bar  the  form  of  the 
bond  and  the  fact  that  it  was  given  as 
security  to  a  private  party  shows  that  the 
debt  is  not  for  breach  of  public  duty,  but 
for  failure  to  meet  a  contract  of  guaranty. 

"It  must  be  held  that  section  17  of  this 
statute  is  not  broad  enough  in  language  to 
expressly  include  in  the  exceptions  a  debt 
such  as  that  now  under  consideration,  if  no 
other  part  of  the  statute  prohibits  that  re- 
sult. Debts  due  the  United  States  or  due 
a  municipality  have  priority.    Taxes  are  not 
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dischargeable.  An  obligation  upon  a  h.iil 
bond  to  produce  a  defendant  in  court  would, 
if  reduced  to  judgment  or  treated  a^  a  liqui- 
dated debt,  be  dischargeable  in  bankruptcy; 
but  the  United  States  or  the  state  wou'd 
hare  priority  in  distribution  in  so  far  as 
the  assets  might  be  available  therefor.  Pub- 
lie  policy  merely  requires  that  the  sovereign 
shaU  be  protected,  it  does  not  provide  or 
require  that  debts  to  the  public,  except  taxes, 
shall  be  nondischargeabfe.  It  is  for  this 
reason  that  taxes  are  made  liens  upon  prop- 
erty. 

''Under  these  circumstances  it  would  seem 
that  a  penalty  provided  for  in  a  bond  to 
secure  a  private  individual  must  be  treated 
as  a  debt,  when  the  condition  of  the  bond 
has  been  met  so  that  the  obligation  is  pay- 
able. Unless  the  bond  is  so  worded  as  to 
give  the  sovereign  priority,  it  is  of  no  higher 
rank  than  an  obligation  to  pay  an  annuity 
or  any  other  item  which  is  necessary  for  the 
support  of  an  individual.  In  the  case  at  bar 
the  support  of  the  wife  and  child  may  have 
been  required  so  as  to  protect  the  public,  but 
the  public  could  not  collect  upon  this  bond, 
or  sue  therefor,  except  in  the  name  of  the 
moUier  (the  plaintiff  m  the  action),  to  whom 
the  bond  ran.  The  possibility  that  the 
mother  or  child  might  become  a  public  charge 
would  be  a  sufficient  motive  for  excepting 
such  debt  from  the  bankruptcy  statute,  if 
th&t  motive  so  appealed  to  Congress;  but 
the  present  bankruptcy  statute  does  not  in 
terms  ao  provide,  and  a  debt  of  this  sort 
must  be  held  provable,  and  therefore  dis- 
chargeable." 

Breach  of  promise  to  marry. —  To  same 
effect  as  second  paragraph  of  original  anno- 
tation, see  In  re  Madden,  (D.  C.  N.  J.  Idl9) 
257  Fed.  581. 

Vol  I,  p.  724,  sec.  17a  (3).    [First 

ed.,  1912  Supp.,  p.  577.] 

Knowledge  of  bankrupt  proceedings. —  In 
Brooks  V,  Pitts,  (Ga.  App.  1919)  100  S.  E. 
776,  it  was  held  that  the  defendant,  having 
mtroduced  in  evidence  a  certified  copy  of 
his  discharge  in  bankruptcy,  and  it  bein^ 
admitted  by  the  plaintiff  that  he  had  actual 
knowledge  of  such  bankruptcy  proceedings 
in  ample  time  to  have  proved  his  debt  against 
the  bankrupt,  the  evidence  demanded  a  ver- 
dict for  the  defendant. 

Pleading  discharge  in  action  on  nonsched- 
nled  debt  as  throwing  on  plaintiff  burden  of 
proof  that  debt  was  excepted  from  discharge. 
—  Cases  almost  uniformly  hold  that,  where 
the  bankrupt  is  sued  on  a  debt  existing  at  the 
time  of  the  filing  of  the  petition,  the  introduc- 
tion of  the  order  of  discharge  makes  out  a 
prima  facie  defense,  the  burden  being  then 
cast  upon  the  plaintiff  to  show  that  because  of 
the  nature  of  the  claim,  failure  to  give  notice 
or  other  statutory  reason,  the  debt  sued  on 
Wis  by  law  excepted  from  the  operation  of 
the  discharge.     Morency  t*.  Landry,    (N.  H. 
191»)    108  Atl.   855    {following  Kreitlein   v 


IVrger,  (1916)  238  U.  S.  21,  35  S.  Ct.  685, 
59  U.  S.  (L.  ed.)  1184),  wherein  the  facts 
showed  that  the  plaintiff's  intestate  had  a 
claim  against  the  bankrupt  by  assignment 
which  was  not  duly  scheduled,  and  it  was 
held  that  the  plaintiff  had  the  burden  of 
showing  that  the  bankrupt,  when  he  filed! 
his  petition,  knew  of  the  assignment,  since 
the  duty  of  the  bankrupt  to  schedule  the 
assignee  as  creditor  was  dependent  on  the 
assignee  notifying  him  of  the  assignment. 

Vol.  I,  p.  728,  sec.  17a  (4).    [First 

ed.,  1912  Supp.,  p.  578.] 
''Officer"  as  including  bank  director. — 
The  director  of  a  banking  corporation  is  an 
"  officer "  and  a  discharge  in  bankruptcy 
cannot  be  pleaded  in  bar  to  a  suit  in  equity 
hy  stockholders  against  a  negligent  director 
for  losses  occasioned  by  mismanagement  of 
the  bank's  affairs,  where  the  d^nands  sued 
for  were  unliquidated  and  had  not  been  re- 
duced to  a  judgment  at  the  time  such  dis- 
charge was  granted.  Boyd  i;.  Applewhite, 
(Miss.  1920)  84  So.  16. 

Vol.  I,  p.  738,  sec.  18b.     [First  ed., 
1912  Supp.,  p.  581.] 

Motion  to  dismiss  petition.— In  the  case 
of  In  re  Connecticut  Brass,  etc.,  Corp.,  ( D.  C. 
Conn.  1919)  257  Fed.  445,  it  was  contended 
that  the  court  could  not  entertain  a  motion 
to  dLunisB  an  involuntary  petition  in  bank- 
ruptcy because  such  motion  was  not  made 
within  five  days  after  the  return  day  as  re- 
quired by  this  section.  The  court  said: 
"  The  answer  to  this  objection  is  simple. 
A  court  of  bankruptcy  is  a  court  of  equity, 
and  in  the  equity  court  a  motion  to  dismiss, 
made  in  good  faith  and  raising  substantial 
questions  vitally  affecting  the  merits,  may 
be  entertained  by  the  court  at  any  time 
within  a  reasonable  time,  and  may  be  made 
even  on  its  own  motion.  And  further,  if 
section  59f  is  read  in  connection  with  section 
18b,  it  is  clear  that  there  is  no  merit  in  the 
objection  made  by  the  petitioning  creditors.*' 

Vol.  I,  p.  740,  sec.  18c.     [First  ed., 
1912  Supp.,  p.  582.] 

Motion  to  dismiss  petition. —  Since  a  mch 
tion  to  dismiss  a  petition  in  bankruptcy  is 
under  equity  rule  29  in  lieu  of  a  demurrer, 
and  sets  forth  no  facts,  but  raises  only  a 
question  of  law,  it  need  not  be  verified  as 
provided  in  this  section.  In  re  Connecticut 
Brass,  etc.,  Corp.,  (D.  C.  Conn,  1919)  257 
Fed.  446. 

Vol.  I,  p.  741,  sec.  18d.     [First  ed., 

1912  «®app.,  p.  683.] 

Effect  of  adjudication  —  An  adjudication 
give8  complete  jurisdiction, —  To  same  effect 
as  origineJ,  jurisdiction,  see  In  re  Diamond^ 
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(C.  C.  A.  6th  Cir.   1919)    259  Fed.   70,   170 
C.  p.  A.  138,  wherein  the  court  said: 

"  Upon  the  adjudication  of  bankruptcy,  the 
District  Court  acquired  jurisdiction  essen- 
tially exclusive  to  administer  the  estate  of 
t|HJ  bankrupts  generally,  including  the  deter- 
mination  of  claims  to  or  liens  upon  their 
property,  as  well  as  questions  of  disburse- 
ment and  distribution  generally.  In  re 
Watts  &  Sachs,  190  U.  S.  1,  27.  23  Sup. 
Ct.  718,  724,  47  L.  Ed.  933;  U.  S.  Fidelity 
Co.  V.  Bray,  225  U.  S.  205,  217,  32  Sup.  Ct. 
620,  56  L.  Ed.  1055 ;  In  re  Martin  ( C.  C.  A. 
6)  193  Fed.  841,  846,  113  C.  C.  A.  627.  The 
property  so  subject  to  its  jurisdiction  in- 
cluded that  in  its  constructive  as  well  as 
in  its  actual  possession.  .  .  .  This  exclusive 
iurisdiction  the  bankruptcy  court  was  not  at 
liberty  to  surrender  (Fidelity  Co.  r.  Bray, 
supra,  225  U.  S.  at  page  218,  32  Sup.  Ct. 
620,  56  L.  Ed.  1055)  j  and  after  bankruptry 
supervened  the  state  court  (broadly  speak- 
ing) no  longer  had  power,  unless  under  cir- 
cumstances of  emergency  not  applicable  to 
the  order  here,  to  so  dispose  of  the  bank- 
rupts' estate,  in  whole  or  in  part,  as  to 
deprive  the  bankruptcy  court  of  power  to 
determine  finally  the  propriety  of  such  dis- 
position." 

Vol.  I,  p.  745,  sec.  18e.     [First  ed., 

1912  Supp.,  p.  6«5.] 
Vacating  adjudicationa. —  The  fact  that  a 
bankrupt  filed  a  voluntary  petition  a  short 
time  before  the  death  of  his  mother,  under 
whose  will  he  expected  to  inherit  a  substan- 
tial amount  of  property,  is  not  sufficient 
ground  for  vacating  his  adjudication.  In  re 
Swift,  (N.  D.  Ga.  1919)  259  Fed.  612. 

Vol.  I,  p.  748,  sec.  19a.    [First  ed., 

1912  Supp.,  p.  686.] 

Res  judicata.— An  adjudication  by  the  fed- 
eral court  in  involuntary  bankruptcy  pro- 
ceedings, initiated  on  the  petition  of  a  cred- 
itor, that  the  debtor  proceeded  against  is 
not  insolvent,  such  adjudication  being 
founded  on  a  verdict  of  a  jury  impaneled 
under  this  section,  is  not  res  judicata  of 
the  question  of  the  validity  of  the  claim 
of  the  creditor  so  initiating  the  proceeding. 
Granite  City  Bank  r.  Tvedt,  (Minn.  1920) 
177  N.  W.  767,  wherein  the  court  said:  « It 
appears  that  some  time  prior  to  the  com- 
mencement of  the  action  involuntary  bank- 
ruptcy proceedings  were  initiated  against 
defendant  in  the  federal  court  of  South  Da- 
kota on  the  petition  of  plaintiff  herein,  in 
which  it  was  alleged  and  stated  that  plain- 
tiff was  a  creditor  of  defendant,  and  that 
she  was  insolvent  and  unable  to  pay  her 
debts.  Defendant  a^/peared  in  the  proceed- 
ing and  by  her  answer  put  in  is^ue  the 
alleged  indebtedness  to  plaintiff,  the  peti- 
tioning creditor,  and  also  the  allegations  of 
her  insolvency,  and  demanded,  as  she  had 
the   right    under    section    19a   of   the   Bank- 


ruptcy Act,  a  jury  trial  of  the  issue  of  in- 
solvency.    Her  demand  was  granted  by  the 
court,  and  that  issue  was  thereafter  in  the 
due  course  of  procedure  duly  sulHnitted  to  a 
jury.     The  jury  found  that  defendant  wa» 
not  insolvent,  and  judgment  dismissdng  the 
proceedings  was  thereupon  duly  rendered  and 
entered  by  the   federal  court.     The  conten- 
tion of  defendant  that  the  judgment  in  that 
proceeding  is  res  judicata  of  the  question  as 
to  the  validity  of  the  note   in  suit  is  not 
sustained.    It  seems  clear  that  the  judgment 
can  have  no  such  effect.     The  question  was 
not  in  fact  litigated  in  that  proceeding,  de- 
fendant  had    no    right    to   a    trial   of    that 
feature  of  the  bankruptcy  proceeding  before 
the  jury  (3  Ruling  Case  Law,  208),  and  the 
trial  was  limited  to  the  single  issue  of  in- 
solvency.    With  that  question  determined  in 
favor  of  defendant,  the  proceedings  were  at 
an  end,   and  nothing  remained  but  to  dis- 
miss   them;    which    was    accordingly    done. 
The  validity  of  the  note  was  not  mvolved 
in   the  issue  tried,  nor  was  the  determina- 
tion thereof  necessary  to  a  decision  of  the 
issue  of  insolvency.     Moras  v,  Franklin  Coal 
Co.,    (D.   C.)    125   Fed.  998.     The  judgment 
therefore  is  not  res  judicata  thereof.     State 
ex  rcl,  r.  Great  Northern  Railway  Co.,  134 
Minn.   249,    158  N.   W.   972;    In  re  Lachen- 
maier,  203  Fed.  32,  121  C.  C.  A.  368.     The 
question   would    probably   be   different   in    a 
case   where   an   adjudication   of   bankruptcy 
is  made,  for  that  conclusion,  presumptively 
at  least,  would  include  a  finding  of  the  ex- 
istence of  creditors  and  perhaps  the  validity 
and  extent  of  their  respective  claims.    Bran- 
denburg, Bankruptcy   (4th  ed.),  S  648.    But 
the  trial  and  determination  of  the  prei^i- 
nary    question    of    insolvency    in    this    case 
went  no  further  and  embraced  no  other  spe- 
cific  issue,   presumptively  or  otherwise.      16 
Ruling   Case   Law,   980;   In  re  Julius,   217 
Fed.  3,  133  C.  C.  A.  328,  L.  R.  A.  1915C  89." 

Vol.  I,  p.  759,  sec.  23a.     [First  ed., 
1912  Supp.,  p.  594.] 

Scope  of  section. —  This  section  covers  all 
controversies  at  law  and  in  equity  concern- 
ing property  acquired  or  claimed  by  the 
trustee.  In  re  Vadner,  (D.  C.  Nev.  1918) 
259  Fed.  614. 

Jurisdiction  of  bankruptcy  court  —  Enjain- 
♦t»p  replevin  suit  in  state  court, — ^A  bank- 
ruptcy court  has  no  jurisdiction  to  enjoin 
the  prosecution  in  a  state  court  of  a  suit 
to  replevy  certain  bonds  alleged  to  have  been 
converted  by  the  bankrupt,  and  as  to  which 
no  claim  of  ownership  is  made  by  him.  In 
re  Amy,  (C.  C.  A.  2d  Cir.  1920)  263  Fed.  8. 

Jurisdiction  of  state  courts  —  Suits  to  set 
aside  fraudulent  conveyances, —  In  In  re  Vad- 
ner, (D.  C.  Nev.  1918)  259  Fed.  614,  it  was 
contended  that  since  a  bankrupt  could  not 
have  instituted  an  action  to  set  aside  a  eon- 
veyance  made  by  himself  for  a  fraudulent 
purpose,  a  state  court  could  not  retain  juxia- 
dietion  after  the  intervention  of  the  tmates 
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in  banknipttry,  because  under  this  section  a 
trustee  can   bring  and  prosecute  suite  only 
"  in  the  courts  where  the  bankrupt,  whose 
estate  is  being  administered  by  such  trustee, 
might   have  brought  or  prosecuted  them  if 
prrx^eedings  in  bankruptcy  had  not  been  in- 
stituted.** 
Answering  this  contention,  the  court  said: 
'"This  argument  is  without  merit.    It  con- 
fuses    jurisdiction    or    the    power   to   decide 
irith   the   principles   on   which  the   decision 
Rhall  be  made.     If  sound,  it  would  be  de- 
structive of  the  power  of  the  trustee  to  re- 
wver    by    suit    any    property    fraudulently 
transferred  by  the  bankrupt,  because  it  would 
apply  to  all  courts.     If  the  bankrupt  before 
bankruptcy  had  brought  such  an  action,  the 
vtmrt    would    have    taken    jurisdiction,    and 
thereafter  decided   against  him.  because  his 
participation  in  the  fraud  precluded  relief." 

Vol.  I,  p.  761,  sec.  23b.     [First  ed., 

1912  Supp.,  p.  696.] 

I.  Jurisdiction  of  adverse  claims. 
II.  Jurisdiction   ns  affected  by  possession. 
111.  Jurisdiction  by  consent. 
V.  Summary  and  plenary  jurisdiction. 
VI.  Jurisdiction  of  state  courts. 

I.   JUEISDICTION  OF  Ad\'EB8E  CLAIMS    (p.  761) 

Bona  fide  adverse  claims. —  To  same  offect 
a»  original  annotation,  see  Monroe  County 
r.  Keil,  (C.  C.  A.  6th  Cir.  1919)  259  Fed. 
76.  170  C.  C.  A.  144;  In  re  Continental  Pro- 
ducing Co.,  (S.  D.  Cal.  1919)  261  Fed.  627, 
wherein  it  was  held  that  a  referee  had  no 
jurisdiction  to  consider  without  a  creditor's 
consent  a  counterclaim  asserted  against  him 
by  the  bankrupt,  and  to  render  an  affirmative 
judgment  against  him. 

Againtt  agent  or  general  assignee  of  bank- 
rupt.—  To  game  effect  as  second  paragraph 
of  original  annotation,   see  In  re  Diamond, 
(C.  C.  A.  6th  Cir.   1919)    259   Fed.  70,   170 
C.  C.  A.  138. 

The  possession  of  a  bankrupt* s  estate  by 
a  state  court's  receiver  is  not  adverse  to  the 
bankrupt  and  any  controversy  between  the 
bankruptcy  court's  receiver  and  the  state 
•■onrt's  receiver  is  within  the  jurisdiction  of 
the  bankruptcy  court.  In  re  Diamond,  (C. 
('.  A.  6th  Cir.  1919)  259  Fed.  70,  170  C.  C. 
A.  138.  In  discussing  this  question  the 
tDurt  said:  "The  fact  that  petitioner  dis- 
bursed the  $1,175  fund  imder  the  state  court's 
order  of  October  29th  did  not  convert  a 
formerly  non adverse  holding  into  one  of  an 
adversary  character;  for  he  then  knew  of 
the  bankruptcy  proceedings  and  of  the  ef- 
forts of  the  bankruptcy  court  then  and  there 
being  made  to  prevent  such  action.  Bryan  v. 
Bemheimer,  supra,  181  U.  S.  at  pages  191 
and  193,  21  Sup.  Ct.  557.  45  L.  Ed.  814. 
The  proposition  that  the  bankruptcy  court 
had  no  power  to  authorize  its  receiver 
fts  distinguished  ivatn  a  trustee)  to  take 
possession  of  the  fund  is  answered  by  what 

14 


is  said  in  Br  van  r.  Bemheimer,  supra,  181 
U.  S.  at  page  196,  21  Sup.  Ct.  567,  45  L.  Ed. 
814,  and  in  Lazarus  t*.  Prentice,  234  U.  S. 
263,  266,  34  Sup.  a.  851,  58  L.  Ed.  1305. 
We  see  no  merit  in  the  proposition  that  the 
bankruptcy  receiver,  by  going  into  the  state 
court  (as  was  highly  proper  in  the  observance 
of  due  comity)  to  ask  that  court  to  direct 
its  receiver  to  turn  over  the  fund  to  the 
bankruptcy  receiver,  thereby  elected  that 
remedy,  so  submitting  himself  to  the  juris- 
diction of  the  state  court  and  inviting  the 
order  complained  of.  The  course  taken  by 
the  bankruptcy  receiver  was  designed  to  pre- 
vent that  very  action. 

'*  The  pendency  of  proceedings  in  the  state 
appellate  court  for  review  of  the  state 
court's  action  of  November  21st,  setting  aside 
its  previous  order  for  compensation,  is  not 
and  could  not  well  be  ur<;ed  against  the 
jurisdiction  of  the  bankruptcy  court,  '"^'j 
commendable  action  of  the  state  court  hist 
referred  to  terminated  any  conflict  between 
the  federal  and  state  courts.  The  legality 
of  that  order  and  of  its  predecessors^  as 
affecting  the  jurisdiction  of  the  bankruptcy 
court,  is  one  arising  under  the  bankruptcy 
law,  which  it  is  our  duty  to  decide." 

Injunction  to  restrain  forfeiture  of  lease. — 
A  bankruptcy  conrt  has  no  jurisdiction  of  a 
petition  by  a  trustee  in  bankruptcy  to  re- 
strain the  lessors  of  a  coal  lease,  held  bv 
the  bankrupt  as  sublessee,  from  ei\jorcing 
under  the  terms  of  the  lease  a  forfeiture 
thereof,  for  alleged  default  in  failing  to  pay 
royalties  on  coal  mined  by  the  lessee  dur- 
ing a  specified  period,  and  failure  to  pay 
certain  taxes  likewise  covenanted  to  be  paid 
by  the  lessee.  In  re  Elk  Brook  Coal  Co., 
(M.  D.  Pa.   1919)    261   Fed.  446. 

II.  Jurisdiction  as  Affected  by  Posses- 
sion  (p.  765) 

Possession  of  property  gives  jurisdiction 
thereover  —  Possession  by  act  of  officers, — 
To  same  effect  as  original  annotation,  see 
Monroe  County  r.  Kcil,  (C.  C.  A.  6th  Cir. 
1919)   259  Fed.  76,  170  C.  C.  A.  144. 

Possession  of,  or  under,  assignee  for  cred- 
itors.—  To  same  effect  as  original  annota- 
tion, see  Galbraith  r.  Vallely,  (C.  C.  A.  8th 
Cir.  1919)  261  FcmI.  670.  holding  that  property 
may  be  recovered  from  an  assignee  by  a 
summary  proceeding. 

III.   JUKISDICTION   BT   CONSENT    (p.   7G7) 

Effect  of  consent. —  To  same  effect  as  orig- 
inal annotation,  see  In  re  Tietje,  (E.  D. 
N.  Y.  1920)  263  Fed.  917.  wherein  it  Was 
held  that  a  creditor  by  filing  his  proof  of 
claim  in  the  bankruptcy  court  submitted  to 
the  jurisdiction  of  the  court  the  question  of 
the  amount  due  him. 

V.  SUMMABY  AND  PLENARY  JURISDICTION 

(p.   770) 
Necessity    of    plenary    action. —  To    same 
effect  as  original   annotation,  see  Morris  r. 
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U.  S.,  (0.  C.  A.  7th  dr.  1919)  261  Fed.  175; 
Tn  re  Diamond,  (C.  C.  A.  6th  Cir.  1»19)  259 
Fed.  70,  170  C.  C.  A.  138;  Eiaenberg  v,  Weiss- 
kopf,  (C.  C.  A.  7th  Cir.  1919)  258  Fed.  617, 
170  C.  C.  A.  71  (following  In  re  Goldstein, 
(C.  C.  A.  7th  Cir.  1914)  216  Fed.  887,  133 
C.  C.  A.  91)  ;  In  re  Franklin  Brewing  Co. 
(C.  C.  A.  2d  Cir.  1920)  263  Fed.  512  (wherein 
it  was  held  that  a  claim  by  the  trustees  of 
«  bankrupt  corporation  against  the  execu- 
tors of  a  deceased  officer  of  the  corporation 
to  reoover  money  alleged  to  have  been  ille- 
gally paid  to  him,  was  an  adverse  claim 
which  could  not  be  disposed  of  by  summary 
proceedings) ;  Martin  v.  Oliver,  (C.  C.  A.  8th 
Cir.  1919)  260  Fed.  89,  171  C.  C.  A.  125 
(wherein  the  court  said:  "An  adverse 
claimant,  whose  lien  attaches  within  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  and  which  is  not  conditioned 
hy  the  insolvency  of  the  debtor  at  the  time 
such  lien  attached,  has  all  the  rights  and 
privileges  of  an  adverse  claimant  whose  lien 
attach^  more  than  four  months  before  the 
filing  of  the  petition,  because  it  is  excluded 
from  the  provisions  of  section  67f,  and  is 
entitled  to  the  trial  of  its  claim  in  a  plenarv 

suit"). 

Summary  jurisdiction. —  To  same  effect  as 
original  annotation,  see  In  re  Diamond, 
(C.  C.  A.  6th  Cir.  1919)  269  Fed.  70, 
170  C.  C.  A.  138;  In  re  Clayton,  (D.  C. 
N.  J.  1919)  259  Fed.  911;  In  re  Looschen 
Piano  Case  Co.,  (D.  C.  N.  J.  1919)  261  Fed. 
03,  in  which  last  cited  case  it  was  said: 

"  In  cases  in  which  third  parties  hold  prop- 
erty which  the  trustee  believes  belongs  to  the 
bankrupt  and  is  a  part  of  his  estate  in  bank- 
ruptcy, great  care  should  be  exercised,  for 
it  is  a  serious  matter  to  adjudge  by  summary 
process  that  the  property  claimed  by  one 
person  belongs  to  the  estate  in  bankruptcy  of 
another,  and  therefore  must  be  surrendered 
to  his  trustee.  At  the  same  time  it  should 
be  borne  in  mind  that  the  interest  of  cred- 
itors must  not  be  sacrificed  by  long  and 
useless  litigation.  The  bankruptcy  court  is 
clothed  with  power  '  to  cause  the  estate  of 
bankrupts  to  be  collected,  reduced  to  money, 
and  distributed,  and  determine  controversies 
in  relation  thereto.'  Power  is  also  given  to 
third  parties,  under  certain  conditions,  to 
have  their  title  to  property  litigated  in  a 
plen:-  suit;  but  the  right  to  resort  to  such 
procciture  does  not  preclude  litigation  of  the 
rights  of  parties  by  summary  proceedings 
in  bankruptcy  courts  as  distinguished  from 
controversies  by  plenary  suits,  where  the 
trustee  applies  for  an  order  requiring  third 
parties  to  turn  over  property  in  their  posses- 
sion, and  bases  his  application  upon  the 
ground  that  the  property  in  question  belongs 
to  the  bankrupt  and  is  held  without  color 
of  right.  If  such  application  is  made,  the 
referee  is  bound  to  maKe  the  inquiry,  and 
this  inquiry  requires  a  decision  upon  the 
merits.  Mueller  r.  Nugent,  184  U.  S.  1,  22 
Sup.  Ct.  269,  46  L.  ed.  405.     If  the  referee 


decides  that  the  application  is  made  in  good 
faith,  and  the  applicant  has  color  of  title, 
though  it  may  be  of  doubtful  validity,  there 
should  be  a  plenary  suit  to  try  the  question. 
If  the  referee  decides  that  the  claim  to  the 
property  by  third  parties  is  not  made  in  gtM.'d 
faith  and  is  without  actual  merit  or  legal 
foundation,  the  referee  sliould  regard  tho 
property  as  subject  to  the  jurisdiction  of  the 
bankruptcy  court,  as  property  of  the  bank- 
rupt, and  should  order  it  in  summary  pro- 
ceedings to  be  surrendered  to  the  court  or 
trustee.  In  re  Hoi  brook  Shoe  A;  Leather  Co. 
(D.  C.)   165  Fed.  973,  976." 

VcUidity  of  sale  by  bankruptcy. — The  bank- 
ruptcy court  has  summary  jurisdiction  to 
decide  whether  an  alleged  sale  of  a  life  estate 
by  a  bankrupt  to  his  son,  was  made  in  good 
faith  or  was  merely  a  colorable  claim.  Grav 
r.  Gudger,  (C.  C.  A.  5th  Cir.  1919)  2«i) 
Fed.  931,  171  C.  C.  A.  573. 

State  cowri  receivers. — A  bankruptcy  coiirL 
has  power,  by  summary  order,  to  compel  a 
state  court  receiver  to  turn  over  monej* 
of  the  bankrupt  to  the  bankruptcy  court,  to 
await  itis  action  upon  the  question  of  com- 
ponsation,  fees,  and  disbursements  of  the 
receiver.  In  re  Diamond,  (C.  C.  A.  6th  Cir. 
1919)  259  Fed.  70,  170  C.  C  A.  138. 

M'aiver  of  objections  to  jurisdiction. — 
When  an  answer  to  the  merits  is  not  inter- 
posed until  after  an  objection  to  the  sum- 
mary jurisdiction  of  a  referee  is  overruletl 
pleading  to  the  merits  is  not  a  waiver  of  tho 
objection.  In  re  Looschen  Piano  Case  Co., 
(D.  C.  N.  J.  1919)  261  Fed.  93. 

VI.  Jurisdiction  of  State  Courts  (p.  772) 

Jurisdiction  of  state  courts  —  An  order  of 
tlie  bankruptcy  court  upon  the  receiver  of  a 
state  court  to  deliver  property  to  the  bank- 
rupt without  first  causing  notice  of  the  bank- 
ruptcy proceedings  to  be  given  to  that  court, 
and  without  causing  a  motion  or  application 
to  be  made  to  it  for  an  order  on  its  receiver 
to  deliver  over  the  propertv,  is  erroneous. 
Martin  t\  Oliver,  (C.  C.  A.  8th  Cir.  1919)  260 
Fed.  89,  171  C.  C.  A.  126.  Regarding  the 
state  court's  jurisdiction,  the  court  said: 

"  That  court  had  full  jurisdiction  of  the 
parties  to  the  suit  before  it,  of  the  property 
in  its  possession,  and  of  the  issues,  whether 
01  not  Lula  M.  Oliver  was  insolvent  when  the 
levy  wa«  made,  and  whether  or  not  the 
property  was  exempt  when  the  petition  in 
bankruptcy  was  filed  and  the  adjudication  in 
bankruptcy  was  made.  It  proceeded  with  its 
suit,  so  far  as  this  record  shows,  without 
any  notice  to  it  of  the  bankruptcy  proceed* 
ings,  or  any  motion,  or  application  m  or  to 
it,  regarding  the  possession  or  disposition  o^ 
the  property,  either  by  the  bankruptcy  couri 
or  any  of  its  officers,  and  rendered  its  final 
decree  that  the  property  was  not  exempx, 
tliat  McXeiU's  lien  upon  it  was  valid,  and 
that  the  property  be  sold  to  pay  it.  As  tlio 
Supreme  Court  said  in  Jones  v.  Springer,  2f26 
r.  S.  148,  155,  33  Sup.  Ct.  64,  05  (57  L.  ed. 
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161 ) ,  '  But  in  a  case  like  the  present,  where, 
tinder  an  attachment  levied  before  the  peti- 
tion was  Hied,  the  property  had  been  put  into 
the  hands  of  a  receiver,  without  notice  of 
the  petition,  it  is  not  true  that  all  power  and 
jurisdiction  of  the  local  court  were  ended 
before  notice  of  the  bankruptcy  proceedings/ 
If  the  bankruptcy  court  or  its  officers  took 
any  right  or  title  to  this  property  or  to  its 
possession,  they  took  it  from  Lula  M.  Oliver 
pendente  lite,  and  subject  to  the  actual  pos- 
session and  lawful  custody  of  tLat  property 
in  the  chancery  court.  If  they  had  any  such 
rights  the  Arkansas  court,  on  a  suitable 
application  or  motion,  would  undoubtedly 
have  preserved  and  enforced  them." 

Vol.  I,  p.  774,  sec.  24a.     [First  ed., 

1912  Supp.,  p.  603.] 

II.  Controversies  arising  in  bankruptcy  pro- 
ceedings. 

IV.  Review  by  United  States  Supreme  Court 
of  decisions  of  Circuit  Courts  of 
Appeals. 

II    CONTBOVEBSIES    ARISING    IW    BaNKBUFTCT 

Pboceedinqs   (p.  776) 

Szdusiyeness  of  section  24a. —  To  same 
effect  as  original  annotation,  see  Youtsey  r. 
Niswonger,  (C.  C.  A.  6th  Cir.  1918)  258  Fed. 
16,  169  C.  C.  A.  154. 

Sections  246  and  24o  contrnsted. —  To  same 
effect  as  original  annotation,  see  In  re  Dress- 
ier Producing  Corp.,  (C.  C.  A.  2d  Cir.  1919) 
262  Fed.  257. 

Motion  to  reopen  case. —  In  Youtsey  r.  Nis- 
wonger, (C.  C.  A.  6th  Cir.  1918)  258  Fed. 
16,  169  C.  C.  A.  154,  an  appeal  was  taken 
from  an  order  denying  a  motion  to  reopen 
a  case  on  the  ground  that  the  bankrupt  had 
made  an  error  in  scheduling  his  interest  in 
certain  land.  In  affirming  the'  deevsion  of 
the  lower  court,  it  was  said: 

"An  ultimate  controversy  as  to  the  title 
oi  the  land,  duly  instituted  as  between  the 
bankrupt  estate  and  adverse  claimants, 
would  doubtless  be  a  *  controversy '  within 
section  24a.  But  such  controversy  was  not 
ultimately  submitted.  While  the  denial  of 
the  motion  was  based  upon  an  adverse  con- 
struction of  the  bankrupt's  claimed  title,  such 
decision  was  incidental  to  the  denial  of  the 
motion  to  reopen.  Had  administration  been 
reopened  upon  the  court's  conception  that 
the  bankrupt  owned  an  estate  in  fee  simple, 
the  reopening  of  administration  would  not 
have  been  an  adjudication  in  the  trustee's 
favor  or  against  adverse  claimants.  It 
\*ould  still  have  been  necessary  to  an  adjudi- 
cation that  further  proceedings  be  instituted 
to  test  the  title,  with  opportunity  to  all 
adversely  interested  to  be  beard,  including, 
at  least,*  the  other  son  of  the  bankrupt  and 
perhaps  other  contingent  heirs.  Ii^^eed,  the 
bankrupt's  son  and  wife,  who  were  heard 
in  opposition  to  the  motion  to  reopen,  were 
evidently  notified  of  the  hearing,  not  as 
claimants  of  the  fee,  but  only  as  purchaserB 


cf  the  life  estate;  and,  as  already  said;  «ven 
the  purchasers  were  not  made  parties  tc  this 
appeal.  The  motion  to  reopen  was  a  pro- 
ceeding of  the  most  summary  character,  not 
even  accompanied  by  possession  on  the  part 
of  the  estate  of  the  property  in  question.  It 
would  seem  a  strained  construction  to  hold 
this  proceeding,  so  far  as  it  had  gone,  as  of 
a  plenary  character,  or  more  than  merely  a 
step  in  the  course  of  administration.  If  of 
the  latter  character,  it  was  reviewable  by 
petition  to  revise,  under  -section  24b.  In  re 
Jacobs,  (C.  C.  A.  6)  241  Fed.  620,  154  C.  C. 
A.  378;  Barnes  r.  Pampel,  (C.  C.  A.  6)  192 
led,  525,  113  C.  C.  A.  81  —  remedies  under 
sections  24a  and  24b  being  mutually  exclu- 
sive. Barnes  v,  Pampel,  supra.  We  prefer, 
however,  not  to  base  our  disposition  of  the 
case  upon  the  nonappealability  of  the  order 
below,  for  we  think  the  bankrupt's  claim  of 
title  on  which  the  motion  below  was  based 
is  without  merit." 

Decisions  held  appealable. — A  controversy 
between  two  claimants,  whose  claims  have 
been  allowed,  as  to  the  priority  of  their 
respective  claims  against  the  bankrupt's* 
estate,  is  a  proceeding  arising  in  bankruptcy 
and  appealable  under  this  section.  In  re 
Leterman,  (C.  C.  A.  2d  Cir.  1919)  260  Fed. 
543,  171  C.  C.  A.  327. 

An  order  for  the  delivery  of  property  to 
the  petitioner  in  a  reclamation  proceeding 
presents  a  controversy  arising  in  bankruptcy 
which  is  reviewable  by  an  appeal  under  this 
section.  In  re  Herbert,  (C.  C.  A.  2d  Cir. 
1920)  263  Fed.  361. 

IV.  Review  by  United  States  Supbeme 
Court  of  Decisions  of  Cibcuit 
Courts  of  Appeals  (p.  788) 

Decisions  held  not  appealable. — An  appeal 
will  not  lie  to  the  federal  Supreme  Court 
from  a  decree  of  a  federal  circuit  court  of 
appeals  which  directs  the  discniMal  by  a 
bankruptcy  court  of  a  bill  setting  up  as  the 
ground  of  jurisdiction  that  it  is  ancillary 
to  the  bankruptcv  proceedings.  Pell  i?.  Mc- 
Cabtf,  (1919)  250*  U.  S.  573,  40  S.  Ct.  43,  64 
U.  S.  (L.  ed.)  — ,  dismissing  appeal  (C.  C. 
A.  2d  Cir.  1919)  256  Fed.  612,  168  C.  C.  A. 
18. 

Vol.  I,  p.  791,  sec.  24b.     [First  ed., 

1912  Supp.,  p.  611.] 

Appeal  or  petition  to  revise  as  exdustve 
or  optional  right. —  To  same  effect  as  first 
paragraph  of  original  annotation,  see  Yout- 
eey  v.  Niswonger,  (C.  C.  A.  6th  Cir.  1918) 
258  Fed.  16,  169  C.  C.  A.  154. 

Where  an  aggrieved  party  does  not  pro- 
ceed to  bring  his  appeal  according  to  the 
rules  laid  down  by  the  appellate  court,  that 
court  will  not  entertain  the  ap  )eal.  Thus, 
where  an  appeal  is  taken  when  the  proper 
appellate  remedy  is  by  petition  to  revise,  the 
appeal  will  be  dismissed.  In  re  Reilly,  (C.  C 
A.  2d  Cir.  1919)  258  Fed.  121,  169  C.  C.  A. 
207. 
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Appeal  united  with  petition. —  To  same 
effect  as  original  annotation,  see  Monroe 
County  V.  Keil,  (C.  C.  A.  6th  Cir.  1919)  269 
Fed.  76,  170  C  C.  A.  144. 

Questions  and  orders  reviewable  or  not 
reviewable  on  petition  —  An  otrder  denying 
a  motion  to  dismiss  bankruptcy  proceedings 
is  reviewable  by  petition  to  revise.  In  re 
I>re88ler  Producing  Corp.,  (C.  C.  A.  2d 
Cir.  1919)  262  Fed.  257,  wherein  it  was 
said: 

"  Petitions  to  revise  bring  up  questions  of 
law  only;  appeals,  both  of  law  and  of  fact. 
Elliott  r.  Toeppner,  1ST  U.  S.  327,  23  Sup. 
Ct.  133,  47  L.  ed.  200.  A  petition  to  revise 
calls  up  any  order  or  judgment  and  judicial 
action  in  bankruptcy  proceedings;  appeals, 
final  judgments  only.  Duryea  Power  Co.  v. 
Stembergh,  218  U.  S.  299,  31  Siip.  Ct.  25, 
54  L.  ed.  1047.  If  the  question  arises  in  an 
independent  suit  to  determine  the  claim  nec- 
essary for  the  settlement  of  the  estate,  or  if 
it  arises  in  one  of  the  cases  specified  in  sec- 
tion 25a,  review  may  be  had  by  appeal;  but  if 
the  question  pertains  to  and  arises  in  a  bank- 
ruptcy proceeding,  and  does  not  fall  within 
either  of  the  cases  specified  in  section  25a, 
review  may  be  liad  by  petition  to  revise  in 
matter  of  law.  Under  section  24a,  a  con- 
troversy arising  between  a  trustee  and  a 
third  party  in  respect  to  property  either  in 
the  possession  of  the  trustee  or  a  third  party, 
the  review  in  the  Circuit  Court  of  Appeals 
u  had  on  appeal  and  in  the  same  manner 
af.  any  other  case ;  but  in  case  of  such  contro- 
versy the  revisory  power  is  not  available.  On 
the  review,  the  judgment  in  independent  suits 
to  recover  assets,  or  to  determine  contro- 
versies arising  relative  to  the  bankrupt 
e.^tate,  the  remedy  is  by  appeal.  We  are  of 
the  opinion  that  the  remedy  of  the  aggrieved 
party  here  was  by  a  petition  to  revise." 

Summary  proceedings  are  reviewable  only 
by  a  petition  to  revise.  In  re  Dressier  Pro- 
ducing Corp.,  (C.  C.  A.  2d  Cir.  1919)  262 
Fed.  257. 

Assumption  of  jurisdiction  to  determine 
adverse  claim, —  To  same  effect  as  original 
annotation,  see  In  re  Dressier  Producing 
Corp.,  (C.  C.  A.  2d  Cir.  1919)  262  Fed. 
257;  Monroe  Coimty  v.  Keil,  (C.  C.  A.  6th 
Cir.  1919)   269  Fed.  76,  170  C.  C.  A.  144. 

Decision  that  referee  had  no  jurisdiction 
of  hill  filed  by  trustee  to  avoid  alleged 
ftaudulent  transfers. — A  decision  of  a  bank- 
ruptcy court  that  the  referee  had  no  jurisdic- 
tion of  a  bill  filed  by  the  trustee  to  avoid 
certain  transfers  as  in  fraud  of  creditors  is 
reviewable  in  the  Circuit  Court  of  Appeal's 
hv  petition  to  revise  under  section  24b, 
although,  had  the  District  Court  sustained 
tlie  jurisdiction  and  passed  upon  the  merits, 
the  exclusive  remedy  would  have  been  by 
appeal  under  section  24a,  as  the  court  thereby 
would  !  ave  determined  a  controversy  arising 
in  bankruptcy  proceedings*.  Weidhorn  r. 
Levy,  (1920)  253  U.  S.  268,  40  S.  Ct.  5:J4, 
64  U.  S.  (L.  ed.)  — ,  reversing  (C.  C.  A.  1st 
Cir.  1918)  253  Fed.  28,  166  C.  C.  A.  48. 


Misrepresentations  by  trustee  on  sale  of 
bankrupt's  property. — A  controversy  regard- 
ing the  fact  whether  a  trustee  in  bankruptcy 
made  misrepresentations  in  selling  certain 
assets  of  the  bankrupt  estate,  is  a  proceeding 
in  bankruptcy,  and  should  be  brought  to  the 
attention  of  an  appellate  court  by  a  petition 
to  revise  under  this  section.  In  re  Reillv. 
(C.  C.  A.  2d  Cir.  1919)  268  Fed.  121,  169 
C.  C.  A.  207. 

"  Matter  of  law." —  To  same  effect  as  origi- 
nal annotation,  see  In  re  De  Rau,  (C.  C.  A. 
6th  Cir.  1919)  260  Fed.  732,  171  C.  C.  4i. 
470;  In  re  Leterman,  (C.  C.  A.  2d  Cir.  1919) 
260  Fed.  643,  171  C.  C.  A.  327. 

Presumptions  as  to  evidence. —  On  a  peti- 
tion to  revise  orders  of  the  bankruptcy  court 
where  there  is  no  evidence  in  the  record,  it 
will  be  assumed  that  it  supports  the  allega- 
tions of  the  petition  on  \i^ich  the  orders 
were  made.  Gray  r.  Gudger,  (C.  C.  A.  5th 
Cir.  1919)  260  Fed.  931,  171  C.  C.  A.  673. 

Vol.  I,  p.  812,  sec.  25a.     [First  ed., 

1912  Supp.,  p.  623.] 

Parties  to  appeal* — On  an  appeal  by  a 
creditor  of  a  bankrupt  from  an  order  eon- 
firming  a  composition,  neither  the  consent- 
ing creditors  nor  a  representative  fraction 
of  them  are  necessary  parties.  In  re  Gott- 
lieb, (C.  C.  A.  2d  Cir.  1919)  262  Fed.  7*30. 

Questions  of  fact  —  Concurrent  findings  of 
referee  or  jury  and  court  below. —  To  same 
effect  as  original  annotation,  see  Thompson 
f.  Lamb,  (CCA.  3d  Cir.  1920)  263  Fed. 
61. 

The  report  of  a  referee  in  favor  of  a  claim, 
based  on  an  oral  hearing  of  conflicting  evi 
dence    and    confirmed    by    the    bankruptcy 
court,  will  not  be  reviewed.    In  re  Morrison. 
(C.  C  A.  7th  Cir.  1919)  261  Fed.  355. 

Finding  of  judge. — Where  the  evidence  is 
conflicting  and  the  witnesses  are  not  before 
ic,  an  appellate  court  will  not  disturb  a  find- 
ing by  a  lower  court  that  certain  pajTuents 
made  by  a  bankrupt  to  one  of  his  creditors 
were  preferential,  unless  it  is  satisfied  that 
the  conclusion  reached  by  the  lower  court 
was  clearly  wrong.  Tremont  Trust  Co.  c. 
Cohen,  (CCA.  1st  Cir,  1920)  263  Fed.  81. 

A  judgment  denying  an  adjudication  on  the 
ground  that  the  bankrupt  has  transferred  his 
property  with  intent  to  hinder,  delay  anil 
defraud  his  creditors,  will  not  be  disturbed 
by  the  appellate  court  unless  it  appears  that 
the  evidence  clearly  preponderates  against 
it.  Marine  Nat.  Bank  t?.  Swigart,  (0.  C.  A. 
6th  Cir.  1920)  262  Fed.  864. 

Vol.  I,  p.  824,  sec.  25a  (1).    [First 

ed.,  1912  Supp.,  p.  632.] 
Writ  of  error  or  appeal. —  A  judgment 
denying  an  adjudication  of  bankruptcy 
without  U  jury  trial  is  reviewable  only  by 
appeal  and  not  by  a  writ  of  error.  And  the 
fact  that  the  bankrupt,  after  having 
demanded  a  jury,  withdrew  his  demand,  does 
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not  alter  the  case^  since  the  necessity  for 
writ  of  error  relates  only  to  an  actual,  not 
a  potential,  trial  by  jury.  Marine  Nat.  Bank 
r.  Swigart,  (C.  C.  A.  6th  Cir.  1920)  262 
Fed.  854,  wherein  it  was  said: 

"The  question  whether  appeal  or  error  is 
the  proper  remedy  is  more  or  less  important 
as  tiSecting  the  scope  of  our  review,  notwith- 
standing section  4  of  chapter  448  of  the  Act 
of  September  6,  1916  (39  Stat.  p.  727),  for- 
bids dismissal  of  appeal  or  writ  of  error 
merely  because  the  other  remedy  should  have 
been  taken.  In  our  opinion  appeal  is  the  proper 
remedy.  The  statute  (Bankr.  Act,  S  25a) 
expressly  gives  a  right  of  appeal  *  as  in 
equity'  from  an  order  denying  an  adjudica- 
tion of  bankruptcy.  It  is  only  when  a  jury 
U  had  that  writ  of  error  is  needed  to  enable 
review  or  rulings  upon  the  trial.  Loveland 
on  Bankruptcy  (4th  ed.),  pp.  1439  and  1441; 
Elliott  V.  Toeppner,  187  U.  S.  327,  23  Sup.  Ct. 
133,  47  L.  ed.  200.  The  fact  that  appellee, 
after  having  demanded  a  jury,  withdrew  his 
demand,  does  not  alter  the  case.  The  neces- 
sity for  writ  of  error  relates  only  to  an 
actual,  not  a  potential,  trial  by  jury.  Upon 
this  appeal  the  whole  case  is  open  for  review, 
on  both  law  and  facts.  Elliott  i?.  Toeppner, 
8upra;  Merchants'  Bank  v.  Cole,  (C.  C.  A.  6) 
149  Fed.  708,  79  C.  C.  A.  414.  The  limita- 
tion upon  the  scope  of  review  recognized  in 
Edwards  r.  La  Dow,  230  Fed.  378,  383,  144 
C.  C.  A.  520,  as  applicable  to  that  suit  at 
law,  where  waiver  of  jury  was  not  in  writing, 
has  no  application  to  the  hearing  of  this 
petition  for  adjudication  in  bankruptcy,  on 
which  a  jury  is  not  required,  unless  specially 
claimed.'' 

Vol.  I,  p.  826,  sec.  25a  (2).    [First 

ed.,  1912  Supp.,  p.  633.] 

Judgnient  on  composition. —  To  same  effect 
as  original  annotation,  see  In  re  Gottlieb, 
(C.  C.  A.  2d  Cir.  1919)  262  Fed.  730;  In  re 
0*Gara  Coal  Co.,  (C.  C.  A.  7th  Cir.  1919) 
260  Fed.  742,  171  C.  C.  A.  480. 

Sufficiency  of  evidence. —  In  Goerner  c. 
Eastman,  (C.  C.  A.  6th  Cir.  1919)  261  Fed. 
177,  it  was  held  that  the  evidence  was  suffi- 
cient to  sustain  an  order  of  the  bankruptcy 
court  denying  the  bankrupt's  application  for 
a  discharge  on  the  ground  that  he  had  ob- 
tained money  from  a  creditor  upon  a  materi- 
ally false  statement  in  writing  by  him  to 
such  creditor. 

Vol.  I,  p.  826,  sec.  25a  (3).    [First 

ed.,  1912  Supp.,  p.  634.] 

Anertion  of  lien  on  property  in  bankruptcy 
ocmrfs  custody. —  Where  a  creditor  seeks  to 
assert  a  lien  on  property  which,  at  the  time 
of  the  bankruptcy,  passed  into  the  posses- 
sion of  the  bankruptcy  court  and  the  pro- 
ceeds from  the  sale  of  which  are  construc- 
tively in  its  possession,  a  decree  denying  such 
lien  presents  a  controversy  in  bankruptcy, 
reviewable  by  appeal,  rather  than  by  petition 


to  revise.    In  re  Sola  e  Hi  jo,  (C.  C.  A.  1st 
Cir.  1919)  261  Fed.  822. 

Vol.  I,  p.  829,  sec.  25a  (3).     [Time 

for     taking     appeal  —  hearing.  ] 
[First  ed.,  1912  Supp.,  p.  635.] 

Provision  as  mandatory. —  The  provision  of 
this  section  regarding  the  time  within  which 
an  appeal  must  be  taken  is  mandatory,  and 
an  appeal  not  taken  within  such  time  will  be 
dismissed.  Youtsev  f.  Niswonger,  (C.  C.  A. 
6th  Cir.  1918)  258>ed.  16,  169  C.  C.  A.  154. 

T)rder  not  within  section. — An  appeal  from 
an  order  denying  a  motion  to  reopen  a  case 
on  the  ground  that  the  bankrupt  made  an 
error  in  scheduling  his  interest  in  certain 
land  is  one  relating  to  a  '^  controversy  aris- 
ing in  bankruptcy,"  and  is  not  limited  to 
ten  days  by  this  section  but  may  be  taken 
within  six  months  under  section  24a.  Youtsey 
V.  Niswonger,  (C.  C.  A.  6th  Cir.  1918)  268 
Fed.  16,  169  C.  C.  A.  154. 

Vol.  I,  p.  838,  sec.  25d.     [First  ed., 

1912  Supp.,  p.  641.] 

III.  Writs  of  Cebtiobabi   (p.  P40) 

Cases  in  Circuit  Court  of  Appeals  ''to 
superintend  and  revise." —  A  decision  in  such 
a  case  was  reviewed  on  certiorari  in  Weid- 
horn  f.  Levy,  (1920)  263  U.  S.  268,  40  S.  Ct. 
534,  64  U.  S.   (L.  ed.)  — . 

Vol.  I,  p.  844,  sec.  29b  (1).    [First 

ed.,  1912  Supp.,  p.  646.] 

Conspiracy  to  violate  this  section,  see  notes 
under  Penal  Laws,  sec.  37,  post. 

Nature  of  bankruptcy  proceedings  as 
affecting  offense. —  In  a  prosecution  under 
this  section  it  is  immaterial  whether  the 
bankruptcy  was  voluntary  or  involuntary. 
Tugendhaft  u.  U.  8.,  (C.  C.  A.  5th  Cir.  1920) 
263  Fed.  662.     The  court  said: 

*'  In  the  part  of  the  court's  charge  dealing 
with  what  was  required  to  be  found  to  sup- 
port a  verdict  of  guilty,  the  following  state- 
ment was  made:  'Now  it  is  immaterial 
whether  he  is  in  voluntary  or  involuntary 
bankruptcy.' 

**  This  statement  was  excepted  to,  and  the 
making  of  it  is  assigned  as  error.  The  stat- 
ute makes  it  a  criminal  offense  for  one 
knowingly  and  fraudulently  to  conceal  while 
a  bankrupt  from  his  trustee  any  part  of 
the  property  belonging  to  his  estate  in  bank- 
ruptcy. Concealment  in  anticipation  of  bank- 
ruptcy was  not  charged,  and  is  not  a  crim- 
inal offense.  To  support  the  charge  made  it 
is  necessary  to  prove  concealment  after 
bankruptcy.  If  after  bankruptcy  the  bank- 
rupt does  what  the  statute  denounces,  crimi- 
nality attaches,  whether  the  bankruptcy  was 
voluntary  or  involuntary.  The  legal  conse- 
quences of  a  concealment  after  bankruptcy 
being  the  same  whether  the  bankruptcy  was 
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of  the  one  kind  or  the  other,  the  court  was 
not  in  error  in  making  the  above-quoted 
statement.'' 

Conspiracy  to  conceal. —  Insolvent  debtors 
may  be  convicted  of  a  conspiracy  to  conceal 
their  assets,  so  that  their  creditors  cannot 
reach  them  through  bankruptcy  proceedings 
which  the  debtors  are  expecting  to  be  insti- 
tuted. Meyer  v.  U.  S.,  (C.  C.  A.  7th  Cir. 
1919)    258  Fed.  212,  169  C.  C.  A.  280. 

Indictment  —  Duplicity. —  An  indictment 
for  a  violation  of  this  section  which  charges 
the  bankrupt  with  several  acts  of  conceal- 
ment, is  not  duplicitous  where  it  appears  that 
such  acts  were  merely  component  parts  of  a 
single  continuous  concealment.  Tugendhaft  r. 
U.  S.,  (C.  C.  A.  5th  Cir.  1920)  263  Fed.  662. 

Vol.  I,  p.  851,  sec.  29b  (3).    [First 

ed.,   1912  Supp.,  p.  651.] 

Advice  of  counsel  at  defense. —  In  a  prose- 
cution for  a  violation  of  this  section  the 
fact  that  the  defendant  presented  a  claim 
on  advice  of  counsel  constitutes  no  defense 
where  it  appears  that  he  did  not  fully  and 
in  good  faith  lay  the  facts  in  regard  to  the 
claim  before  his  counsel.  Levinson  v.  U.  8., 
(C.  C.  A.  3d  Cir.  1920)  263  Fed.  267.  Re- 
garding such  a  defense,  the  court  said: 

"  It  is  alleged  to  involve  a  situation  where 
a  man  has  in  good  faith  submitted  his  claim 
to  competent  counsel  and  followed  his  advice, 
and  is  now  convicted  of  a  crime  by  reason 
of  following  such  advice.  Were  the  situation 
as  above  stated,  a  court  might  well  pause 
before  sustaining  a  sentence  upon  a  defend- 
ant. But,  when  the  facts  of  this  case  and 
the  real  issue  are  clearly  grasped,  it  will  be 
seen  no  such  situation  as  above  exists. 

''In  the  first  place,  the  statute  provides: 
'A  person  shall  be  punished  by  imprison- 
ment, for  a  period  not  to  exceed  two  years, 
upon  conviction  of  the  offense  of  having 
knowingly  and  fraudulently  .  .  .  pre- 
sented under  oath  any  false  claim  or  proofs 
against  the  estate  of  a  bankrupt.' 

"Applying  that  statute  to  the  present  case, 
the  issue  was:  Did  the  defendant  present  a 
claim  for  money  loaned  to  the  bankrupt, 
which  he  knew  was  false  and  fraudulent? 
Had  he  loaned  his  mopey  to  the  company? 
If  he  had  not,  a  claim  presented  for  loaned 
monev  was  false  and  fraudulent,  and  the 
presentation  of  such  unfounded  false  claim 
was,  by  the  statute,  made  a  crime.  Whether 
the  defendant  loaned  the  company  money  was 
a  fact,  and  the  defendant,  and  he  alone,  knew 
whether  he  had  in  fact  loaned  the  money 
to  the  company.  He  says  he  loaned  it,  but 
the  jury  has  found  he  did  not,  and  conse- 
quently that  when  he  testified  he  had  loaned 
his  money  to  the  company,  he  was  not  telling 
the  truth.  When,  therefore,  the  defendant 
went  to  counsel,  and  told  counsel,  as  he  no 
doubt  did,  that  he  had  loaned  his  money  to 
the  company,  he  had  not,  as  the  point  quoted 
below  assumes,  '  fully  and  in  good  faith  laid 


the  facts  in  regard  to  his  claim  against  the 
Saunders  Shoe  Company  before  his  counsel.'  '* 
Admissibility  of  evidence. —  In  a  prosecu- 
tion for  a  violation  of  this  section  evidence 
of  the  books  of  the  bankrupt  company,  the 
explanatory  testimony  of  accountants  who 
examined  them,  and  statements  as  to  the 
financial  condition  of  the  company  made  to 
credit  companies  and  of  which  the  defendant 
had  knowledge,  is  admissible  as  being  perti- 
nent and  helpful  in  determining  whether  the 
defendant  really  loaned  his  money  to  the 
bankrupt  company  as  he  claimed  or  paid  it 
to  the  company  in  purchase  of  its  stock. 
Levinson  r.  U.  S.,  (C.  C.  A.  3d  Cir.  1920)  263 
Fed.  257. 

Vol.  I,  p.  898,  sec.  38a.    [First  ed., 

1912  Supp.,  p.  655.] 

Referee's  jurisdiction  to  determine  counter- 
claims, see  annotations  to  sec.  68a,  infra, 
p.  445. 

Review  of  proceedings  had  before  referee. — 
A  referee  in  bankruptcy  is  not  in  any  sense 
a  separate  court  nor  endowed  with  any  inde- 
pendent judicial  authority.  He  is  merely  an 
officer  of  the  court  of  bankruptcy,  having  no 
power  except  as  conferred  by  the  order  of 
reference,  read  in  the  light  of  the  Bankruptcy 
Act,  and  his  judicial  functions,  however  im- 
portant, are  subject  always  to  the  review  of 
the  bankruptcy  court.  Weidhorn  c.  Levy, 
(1920)  263  U.  S.  268,  40  S.  Ct.  534.  64  U.  S. 
L.  ed.)  — ,  reversing  (C.  C  A.  1st  Cir.  1918) 
253  Fed.  28,  166  C.  C.  A.  48. 

Review  hy  referee  of  alloiced  claim, —  In 
In  re  De  Ran,  (C.  C.  A.  6th  Cir.  1919)  260 
Fed.  732,  171  C.  C.  A.  470,  it  was  contended 
that  the  referee  alone  had  jurisdiction  to 
re-examine  a  claim  which  had  been  previously 
allowed.  Answering  this  contention,  the 
court  said: 

"  The  proposition  that  the  referee  alone 
had  jurisdiction  to  re-examine  the  claim  does 
not  impress  us.  It  is  not  accurate  to  say 
that  the  action  allowing  the  claim  was  solely 
that  of  the  referee;  in  a  much  more  proper 
sense  it  was  directly  the  action  of  the  dis- 
trict judge.  It  is  shown  not  only  by  the 
referee's  record,  but  by  that  in  the  office  of 
the  derk  of  the  District  Court,  that  peti- 
tioner filed  with  the  trustee  a  claim  for 
$1,567.30;  that  the  referee,  in  accordance 
with  a  then  existing  practice,  certified  the 
claim  to  the  district  judge,  with  recom- 
mendation that  it  be  allowed  at  $1,536.05; 
that  the  judge  allowed  the  claim  at  $1,356.05. 
The  referee  seems  to  have  made  no  further 
order.  It  is  immaterial  that  this  practice 
of  submitting  to  the  district  judge  directly 
the  allowance  of  claims  of  this  nature,  in- 
stead of  having  the  allowance  made  by  the 
referee  subject  to  review  under  the  act,  was 
(as  petitioner  contends)  not  required  by  any 
actual  rule  of  the  District  .Court.  It  wee 
apparently  based  upon  an  existing  practici^ 
presumably  required  by  the  district  judce- 
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Tfce  latter  had  complete  authority,  notwith- 
standing the  general  reference,  to  take  to 
himself  the  allowance  of  claims  of  this 
nature.  The  action  had  was  as  eflfectively 
that  of  the  judge  as  if  had  under  a  positive 
order  withdrawing  that  subject  from  the 
referee's  consideration,  or  as  if  the  referee 
had  in  the  first  instance  allowed  the  claim, 
and  the  matter  then  been  brought  before  the 
district  judge  for  review." 

Taking  exceptions  before  ref eree  —  A  ece«- 
,;#„_- To  same  effect  as  original  annotation, 
Tin  re  Schwab,  (E.  D.  N.  Y.  1919)  258 
Fed.  772,  holding  that  where  an  exception 
is  not  taken  to  the  overruling  of  an  objec- 
tion to  a  referee's,  jurisdiction,  the  objection 
will  not  be  considered  on  a  review  of  the 
referee's  order  by  the  court. 

Ruling  as  to  dwchor^e.— Where  a  creditor 
files  no  exceptions  to  a  referee's  order  recom- 
mending the  bankrupt's  discharge,  he  cannot 
obtain  a  review  of  such  order  by  the  bank- 
ruptcy court.  In  re  Stubblefield,  (W.  U. 
Tex.  1919)  260  Fed.  591. 

Determination  on  review  — jPcf  if  ion  twt 
Ufore  referee.— Where  an  amended  petition 
was  not  before  a  referee,  the  court  cannot 
consider  it  on  the  rearguraent  on  aj^ertmcate 
for  review.     In  re  Levy,    (E.  D.  Pa.   1919) 

261  Fed.  432.  ^  ^    x      rr 
Weight  of  referee's  flndmgs  of  fact.— To 

same  effect  as  original  annotation,  see  In  re 

Rosen,    (CCA.  7th  Cir.   1920)    2©3  Fed 

704;  In  re  Bradley,   (D.  C  Conn.  1920)   263 

Fed.  446;  In  re  Devon  Manor  Corp.,  ( E.  D.  Pa. 

1919)  257  Fed.  766;  In  re  Lake  Chelan  Land 

Co.,  (CCA.  9th  Cir.  1919)   257  Fed.  497, 

les  C  0.  A.  601,  5  A.  L.  R.   557 ;   In  re 

Bass,  (E.  D.  Pa.  1919)  267  Fed.  137. 

Weight    dependent    on    character   of    evir 

dence.—To  same  effect  as  original  annotation, 

see  Walter  v.  Atha,   (CCA,  3d  Cir.  1919) 

262  Fed.  76,  holding  that  where  the  referee's 
finding  is  a  deduction  from  established  facts 
or  uncontradicted  evidence,  the  judge  review- 
ing it  is  at  liberty  to  draw  his  own  infer- 
ences  and  deduce  his  own  conclusions  and 
that  the  same  rule  applies  to  a  review  by  an 
appellate  court. 

Vol  I,  p.  904,  sec.  38a  (4).     [First 

ed.,  1912  Supp.,  p.  659.] 
Jurisdiction  of  itiit  to  set  aside  frandnlent 
transfer.— A  referee  in  bankruptcy,  by  vir- 
tue of  a  general  reference  under  General  Or- 
ders in  Bankruptcy  No.  12,  which  provides 
that  "thereafter  all  the  proceedings,  except 
such  as  are  required  by  the  act  or  by  these 
General  Orders  to  be  had  before  the  judge, 
shall  be  had  before  the  referee,"  has  no  juris- 
diction of  a  plenary  suit  in  equity  brought 
by  the  trustee  in  bankruptcy  against  a  third 
party  to  set  aside  a  fraudulent  transfer  or 
conveyance  under  f  70e  of  the  Bankruptcy 
Act,  (1  Fed.  «tat.  Ann.  (2d  ed.)  1212)  and 
aff«:ting   property   not   in   the    custody   or 


control  of  the  court  of  bankruptcy.  Weid- 
horn  t\  Levy,  (1920)  263  U.  S.  268,  ^  S.  C^. 
634,  64  U.  S.  (L.  ed.)  — ,  reversing JC,  L.  A. 
Ifit  Cir.  1918)  263  Fed.  28,  1«6  C  C.  A.  48. 

Vol.  I,  p.  912,  sec.  40a.    [First  ed., 

1912  Supp.,  p.  666.] 
Referee's  commissions.— To  same  eflfect  as 
original  annotation,  see  In  re  Motridge,  (C. 
C  A.  9th  Cir.  1919)  268  Fed.  229,  169  C  C. 
A.  539,  wherein  an  order  of  the  District 
Court  allowing  a  referee  as  commission  one 
per  cent  of  the  total  amount  of  the  estate, 
Y'as  reversed,  the  court  saying: 

"  We  are  of  the  opinion  that  the  court  be- 
low was  in  error.  Section  40  of  the  original 
act  of  1898  (Act  July  1,  189«8,  c.  641,  30  Stat. 
556 )  provided  as  compensation  to  referees 
Mrom  estates  which  have  been  administered 
before  them  one  per  centum  commissions  on 
sumg  to  be  paid  as  dividends  and  commis- 
sions/ and  section  48  of  that  act  provided 
that  trustees  should  receive  'from  estates 
which  have  been  administered  such  commis- 
sions on  all  moneys  disbursed  by  them  as 
may  be  allowed  by  the  courts.' 

"Both  of  those  sections  were  amended  Feb. 
5, 1903,  the  former  being  made  to  read  as  fol- 
Ifrws:  *  Keferees  shall  receive  as  full  compen- 
sation for  their  services,  payable  after  they 
sre  rendered,  a  fee  of  fifteen  dollars  deposited 
with  the  clerk  at  the  time  the  petition  is 
filed  in  each  case,  except  when  a  fee  is  not 
required  from  a  voluntary  bankrupt,  and 
twenty-five  cents  for  every  proof  of  claim 
filed  for  allowance,  to  be  paid  from  the 
estate,  if  any,  as  a  part  of  the  cost  of  ad- 
ministration, and  from  estates  which  have 
been  administered  before  them  one  per  cen* 
tum  commissions  on  all  moneys  disbursed  to 
creditors  by  the  trustee,  or  one-half  of  one 
per  centum  on  the  amount  to  be  paid  to  cred- 
itors upon  the  confirmation  of  a  composi- 
tion.* 

"We  agree  with  the  Court  of  Appeals  ol 
the  Fourth  Circuit  in  the  case  of  Bray, 
Trustee,  etc.,  v.  Johnson,  Referee,  et  al.,  166 
Fed.  67,  91  C  C  A.  643,  that  there  is  no 
mistaking  that  language.  By  it  Congress 
not  only  specifically  declared  what  referees 
should  receive,  namely,  one  per  centum  on  all 
money*  disbursed  to  creditors  by  the  trus- 
tee, but  by  section  72  of  the  sanne  act  of 
February  5,  1903,  further  expressly  provided: 
'That  neither  the  referee  .  .  .  uor  the 
trustee  shall  in  any  form  or  guise,  receive, 
nor  shall  the  court  allow  them,  any  other  or 
further  compensation  for  their  services  than 
that  expressly  authorized  and  prescribed  in 
this  act.' 

"Moreover,  by  section  2  of  the  General 
Order  No.  35,  prescribed  by  the  Supreme 
Court  for  the  enforcement  of  the  Bankruptcy 
Law,  it  is  also  declared  that:  *  The  com- 
pensation of  referees  prescribed  by  this  act 
shall   be   in   full   compensation  for   services 
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performed  by  them  under  the  Act  or  under 
these  General  Orders.' 

"  See,  also,  Matter  of  Lacey  &  Co.,  35  Am. 
Bankr.  Rep.  231,  and  Matter  of  C.  J.  Mc- 
Cubbin  Co.,  33  Am.  Bankr.  Rep.  277." 

Vol-  I,  p.  923,  sec.  41b.     [First  ed., 
1912  Siipp.,  p.  674.] 

Appeal  in  forma  pauperis. —  A  bankrupt 
may  be  permitted  to  prosecute  an  appeal  in 
forma  pauperis  from  an  order  of  the  bank- 
ruptcy court  adjudging  him  to  be  in  con- 
tempt for  failure  to  pay  over  a  certain  sum 
of  money  to  his  trustee,  where  it  appears 
that  he  questions  the  sufficiency  of  the  evi- 
dence in  the  contempt  proceedings  as  to  his 
ability  to  pay  the  money.  Henkin  v.  Fousek, 
(C.  C.  A.  8th  Cir.  1920)  262  Fed.  957. 

Modification  of  contempt  order. —  In  In  tie 
Rosen,  (C.  C.  A.  7th  Cir.  1920)  263  Fed. 
704,  it  was  held  that  an  order  of  the  District 
Court  requiring  a  bankrupt  to  pay  over  to 
his  trustee  a  certain  sum  of  money  within 
15  days,  or  in  default  thereof  be  committed 
to  jail,  should  be  modified  by  allowing  the 
bankrupt  to  ^how  cause  after  default  why 
he  should  not  be  punished  for  contempt. 
The  court  said: 

"  Judge  Sanborn  ordered  Rosen  to  pay  over 
$1,900.47  within  15  days,  and  in  the  same 
order  directed  that  in  default  thereof  Rosen 
should  be  conunitted  to  jail.  Inasmuch  as 
Judge  Sanborn  saw  fit  to  reduce  the  amount 
theretofore  required  to  be  paid  by  Rosen,  he 
was  entitled  to  a  reasonable  time  tliereafter 
in  which  to  pay,  which  was  given.  Whether 
he  .should  be  held  in  contempt  for  failure  to 
make  such  payment  must  have  necessarily 
depended  upon  conditions  existing  at  tho 
expiration  of  that  time.  Re  Baum,  169  Fed. 
410,  94  C.  O.  A.  632. 

"  The  order  should  be  modified,  by  omitting 
that  part  which  directs  that  the  bankrupt, 
if  he  is  in.  default  in  making  said  payment 
within  15  days,  shall  be  committed  to  the 
county  jail.  The  District  Court  is  directed 
to  enter  an  order,  requiring  the  bankrupt, 
within  15  days  after  notice  to  him  of  the 
filing  of  the  mandate  in  the  District  Court, 
to  show  cause  why  he  should  not  be  punished 
for  contempt  for  failure  to  comply  with  the 
order  of  the  District  Court.** 

Vol.  I,  p.  933,  sec.  46.     [First  ed., 
1912  Supp.,  p.  681.] 

Ground  for  removal. —  Although  a  trustee 
acted  as  trustee  and  attorney  in  fact  for  a 
bankrupt  in  paying  his  debts  prior  to  the 
bankruptcy,  this  is  not  ground  for  his  re- 
moval where  it  appears  that  on  the  adjudica- 
tion he  made  a  full  accounting  and  turned 
over  all  the  bankrupt's  property  remaining  in 
his  hands  and  it  is  not  asserted  that  he  has 
done  anything  since  his  appointment  to 
justify  removal.  In  re  Holden,  (N.  D.  N.  Y. 
1919)  258  Fed.  720. 


Vol.  I,  p.  933,  sec.  47a  (2).    [First 

ed.,  1912  Supp.,  p.  682.] 
Collection  and  redaction  of  assets. —  It  is 

the  duty  of  the  trustee  in  bankruptcy  to 
take  into  custody  for  the  benefit  pf  creditors, 
such  properties  as  belong  to  the  bankrupt. 
In  re  Amy,  (C.  C.  A.  2d  Cir.  1920)  263  Fed.  8. 

Assessment  of  stockholders, — "  There  are 
two  entirely  separate  and  distinct  branches 
of  the  proceedings  to  compel  the  payment  by 
a  stockholder  of  a  bankrupt  corporation  of 
any  moneys  due  on  his  stock,  viz.:  First,  a 
deterinination  by  the  court  as  to  w^hether  it 
is  necessary  to  assess  such  stock  for  the 
purpose  of  paying  the  debts  of  the  bankrupt 
and  the  necessary  costs '  of  administration, 
and,  if  so,  then  the  fixing  of  the  rate  of  the 
assessment  and  the  levying  of  the  same  upon 
whatever  stock  may  appear  prima  facie  to 
be  subject  thereto;  and,  second,  if  a  stock- 
holder disputes  his  individual  liability  as 
prima  facie  determined,  then  the  institution 
by  the  trustee  of  an  appropriate  suit  or 
proceeding  to  fix  definitely  his  liability  or 
nonliabilitv  for  the  assessment  and  the 
amount  thereof*  The  first  branch  is  purelv 
administrative  and  is  binding  upon  any  stock- 
holder in  any  subsequent  proceedings  in- 
stituted to  fix  his  personal  liability;  but  in 
respect  to  the  second  branch  the  stockholder 
may  make  any  defense  which  may  affect  his 
individual  liability,  other  than  the  correct- 
ness of  the  administrative  order.*'  BergdoU 
r.  Harrigan,  (C.  C.  A.  3d  Cir.  1920)  263 
Fed.  279,  wherein  it  was  held  that  the  ap- 
pearance of  a  stockholder  at  a  hearing  before 
a  referee  for  the  purpose  of  contesting  the 
necessity  and  advisability  of  making  an 
assessment  did  not  subject  him  to  the  juris- 
diction of  Ihe  referee  so  as  to  permit  the 
latter  to  finally  adjudicate  his  liability  to 
such  assessment. 

Tnistee's  right  to  collect  assets  —  Since 
the  amendment  of  1910. —  To  same  effect  as 
original  annotation,  see  In  re  A.  E.  Savage 
<- Baking  Co.,  (D.  C.  N.  J.  1919)  259  Fed.  976, 
holding  that  where  conditional  sales  of 
chattels  were  void  as  to  the  trustee  and 
judgment  creditors  because  not  properly  re- 
corded, the  referee  should  sell  the  chattels 
free  and  clear  of  all  liens. 

Truetee's  right  as  execution  creditor. — 
Where,  although  there  is  an  absolute  trans- 
fer of  property  by  the  bankrupt  to  one  of 
his  creditors  with  a  lease  back,  the  actual 
purpose  of  the  transaction  is  to  give  the 
creditor  security  for  a  loan  on  property 
which  the  bankrupt  had  in  his  possession 
and  never  surrendered,  the  bankrupt's  trus- 
tee, being  vested  with  the  rights  of  an  execu- 
tion creditor  under  the  provisions  of  this 
section,  is  entitled  to  the  proceeds  from  the 
sale  of  the  property.  »/Burnett  r.  Frederidc, 
(CCA.  3d  Cir.  1920)  263  Fed.  681.  Re- 
garding the  trustee's  riffht,  the  court  said: 

"  Under  these  facts,  the  referee  committed 
iio  error  in  denying  Mrs.  Burnett'e  petition. 
When  the  bankruptcy  occurred,  the  bankrupt 
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ecmpany  was  indebted  (although  the  time 
for  the  payment  of  their  claims  had  pre- 
viously been  extended  to  a  date  subsequent  to 
the  filing  of  the  petition  for  adjudication)  in 
a  considerable  amo\mt  to  creditors  whose 
debts  antedated  the  Burnett  transfer  and 
lease.  If  one  of  these  creditors  had  eventu- 
ally secured  judgment  against  the  Drug  Com- 
pany, and  had  issued  an  execution  thereon, 
and  levied  on  the^e  fixtures,  and  if  Mrs.  Bur- 
nett  had  given  notice  of  the  unrecorded 
and  unnoted  lien  which  the  referee  had  found 
the  facts  of  the  case  alone  amounted  to, 
would  the  execution  of  the  Drug  Company's 
creditor  or  this  attempted  lien  of  Mrs.  Bur- 
nett's have  prevailed  ?  Under  such  facts,  the 
attempted  secret  lien  must  yield,  under  the 
laws  of  Pennsylvania,  to  the  superior  right 
of  the  creditor's  execution  levied  on  the  goods 
in  the  open,  unchanged,  and  credit-inviting 
possession  of  the  debtor.  Such  being  the 
superior  right  of  an  execution  creditor  of 
the  Drug  Company  to  this  property,  when 
the  bankruptcy  occurred,  sections  47a  and 
70e  of  the  Bankrupt  Law  vested  the  right  of 
the  execution  creditor  in  Frederick,  the 
tnistee." 

¥Vnrecorded  cojuUtianal  sale, —  To  same 
effect  as  original  annotation,  see  In  re 
Mutual  Motors  Co.,  (E.  D.  Mich.  1919)  260 
Fed.  341,  holding  that  an  unrecorded  condi- 
tional sale  was  void  as  to  the  trustee. 

A^  against  a  chattel  mcrtgage  given  by  the 
bankrupt   the   trustee   has   the   rights    of   a 
judgment  creditor.  »^nion  First  Nat.  Bank  t*. 
Wiener,   (1919)   94  Ore.  318,  181  Pac.  990, 
186  Pac.  41,  holding  unrecorded  chattel  mort- 
gage under  which  possession  had  been  taken 
superior  to  rights  of  trustee.  See  to  the  some 
effect  ^Kettenbach    v.    Walker,     (1920)     32 
Idaho  544,  186  Pac.  912,  wherein  it  appeared 
that   possession    was   taken    less    than    four 
months  before  the  filing  of  the  petition. 

Moneys    paid   for    completing    tcork    com" 
ntenced  by  bankrupt  as  recoverable  by  trus- 
ty.— Where  a  construction  company,  before 
bankruptcy,  enters  into  a  building  contract 
whereby  it  engages  to  erect  and  complete  a 
building  on  or  before  a  specified  date,  with 
a  provision  authorizing  the  owner,  upon  fail- 
ure or   inability  of  the  contractor  to  secure 
sufficient    -supplies,    material,    or    labor    to 
{rosecute   the   work    continuously   and    dili- 
gently to  completion,  to  secure  the  same  and 
deduct    the   cost   thereof   from   any   amount 
then  due  the  contractor  or  which  may  there- 
after be  due  him,  and  a  subcontractor,  fear- 
ing tlie   insolvency   of  his  principal,  refuses 
to  proceed   with  his  part  of  the  work,  but 
later    completes    it    after    receiving    verbal 
assurance  from  the  owner,  in  accordance  with 
the  provision  of  the  contract,  that  the  latter 
will  pay  him  out  of  the  balance  due  the  con- 
tractor,  and  he  does  so  pay  him,  the  sum 
so  paid  constitutes  no  part  of  the  assets  of 
the  bankrupt,  and  recovery  thereof  may  not 
be  had  at  the  suit  of  the  trustee.     Custard 
*^r.  McNary,    (W.  Va.  1920)    102  S.  E.  216. 
Sale  of   property  —  Property  in  hands  of 
third  person   having  lien. —  Property  sold  by 


a  trustee  not  in  his  possession  but  in  that 
of  a  person  having  a  lien  thereon  cannot  he 
recovered  by  the  purchaser  by  an  action  of 
tiover  because  the  sale  did  not  vest  in  him 
that  title  and  that  right  to  immediate  posv 
session  which  are  necessary  to  the  mainte- 
nance of  such  an  action.  American  Bottle  Co. 
c.  Finney,  (Ala.  1919)   82  So.  106, 

Time  as  of  which  trustee  takes  status  of 
creditor. —  To  same  effect  as  original  anno- 
tation,  see  Scales  v.  Holje,  (Cal.  App.  1919)  *^ 
183  Pac.  308. 

The  rights  of  an  ancillary  receiver  under 
this  section  are  those  of  an  execution  credi- 
tor, and  it  is  well  settled  that  the  priority 
rights  of  such  creditors  as  against  claims  for 
superior  liens  must  be  determined  by  the 
laws  of  the  state  wherein  the  execution  is 
levied.  Hoyt  r.  Zibell,  (C.  a  A.  7th  Cir.  ^ 
1919)   259  Fed.  186,  170  C.  C.  A.  254. 

Vol.  I,  p.  950,  sec.  48(d).    [First 

ed.,  1912  Supp.,  p.  690.] 

Compensation     of     state    receivers. —  The 

determination  of  the  question  of  compensa- 
tion of  a  receiver  appointed  by  a  state  court 
to  take  charge  of  a  bankrupt's  property,  rests 
with  the  bankruptcy  court,  although  it  will 
give  due  weight  to  any  finding  on  the  sub- 
ject by  the  state  court.  In  re  Diamond, 
(C.  C.  A.  6th  Cir.  1919)  259  Fed.  70,  lit) 
C.  C.  A.  138,  wherein  the  court  said:  "Any 
other  rule  would,  pro  tanto,  take  the  ulti- 
nistc  distribution  of  the  assets  of  the  bank- 
rupt  estate  out  of  the  hands  of  the  bank- 
ruptcy court." 

Vol.  I,  p.  953,  sec.  50a.     [First  ed., 
1912  Supp.,  p.  693.] 

Purpose. —  The  requirement  that  referees 
in  bankruptcy  shall  execute  a  bond  for  the 
faithful  performance  of  their  duties  is  an 
ajssurance  to  persons  interested  that,  within 
the  penalty  of  any  bond  taken  from  them 
by  the  United  States  their  rights  will  be  pro- 
tected against  any  act  or  omission  on  the 
part  of  referees  resulting  to  their  injury. 
U.  S.  r.  Ward,  (C.  C.  A.  8th  Cir.  1919)  257 
Fed.  372,  168  C.  C.  A.  412. 

Vol.  I,  p.  955,  sec.  51a  (1).    [First 

ed.,  1912  Supp.,  p.  694.] 

Necessity  of  accounting  for  amounts  col- 
lected for  mailing  notices. — A  clerk  of  a 
District  Court  may  not  be  required  to  account 
to  the  United  States  for  amounts  collected 
by  him  under  a  court  order  from  bankrupt 
estates  for  mailing  notices^  in  view  of  the 
provisions  of  this  section,  section  52a  and 
General  Order  35,  and  also  by  virtue  of  the 
general  provisions  regarding  clerks  of  Dis- 
trict Courts  contained  in  R.  S.  sees.  839 
and  844  (4  Fed.  Stat.  Ann.  (2d  ed.)  703, 
707)  and  in  the  Act  of  June  28,  1902,  ch. 
1301  (4  Fed.  Stat.  Ann.  (2d  ed.)  7*35). 
U.  8.  i;.  United  States  Fidelity,  etc.,  Co.,  (S. 
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D.    Tex.    1919)     263    Fed.    442.  .  Regarding 
these  general  provisions,  the  court  said: 

**  The  allegations  of  the  plaintiff's  petition, 
the  accounting  of  the  auditor,  and  the 
opinion  of  the  Comptroller  which  underlies 
this  suit,  charge  that  these  moneys  in  con- 
troversy constitute  fees  and  emoluments 
under  these  general  provisions. 

**  In  United  States  v.  Mason,  218  U.  S.  517, 
31  Sup.  Ct.  34,  54  L.  ed.  1133,  the  court  says: 
'  The  fees  and  emoluments  are  not  received 
by  the  clerk  as  moneys  or  property  be- 
longing to  the  United  States,  but  as  the 
amount  allowed  him  for  his  compensation 
r.T]i\  oflke  expenses  under  the  statutes  defin- 
ing his  rights  and  duties,  and  with  respect 
t<,  the  amount  payable  when  the  return  is 
made  tlie  clerk  is  not  trustee,  but  debtor.* 

"  In  In  re  Loughney,  (D.  C.)  218  Fed.  981, 
the  court  declared  that  the  amounts  allowed 
a  clerk  for  sending  out  notices  are  not  fees, 
but  expenses,  while  rule  10  of  the  Supreme 
Court  in  bankruptcy  cases  provides :  *  Be- 
fore incurring  any  expenses  in  publishing 
or  mailing  notices  the  clerk  may  require 
from  the  bankrupt,  or  other  person  in 
whose  behalf  the  duty  is  to  be  performed, 
indemnity  for  such  expense,  and  money 
advanced  for  this  purpose  by  the  bankrupt 
or  other  person  shall  be  repaid  him  out  of 
the  estate  as  part  of  the  cost  of  adminis- 
tering same.' 

"In  U.  S.  r.  MacMillan,  (D.  C.)  209  Fed. 
266,  appears  a  clear  and  to  my  mind  entirely 
satisfactory  statement  of  the  test  for  deter- 
mining what  moneys  are  fees  and  emolu- 
ments within  the  meaning  of  the  statute ;  the 
court  saying:  *  What  test  is  afforded  in  de- 
termining whether  a  sum  of  money  received 
by  an  official  is  an  emolument  of  his  office? 
Certainly  this :  That  the  official  do  some  act  or 
perform  some  service  pursuant  to  the  obli- 
gation or  sanction  of  his  office  to  or  for  the 
benefit  of  the  one  paying  the  money  charged 
to  be  an  emolument;  that  the  one  paying 
the  money  has  the  right  to  exact  from  the 
official  rendition  of  the  service,  and  the 
official  has  the  right  to  exact  the  money  in 
return  —  under  the  official  obligation  or  sanc- 
tion of  the  particular  office  to  which  the 
emolument  is  claimed  to  attach.  To  put  it 
another  way:  The  payment  moves  to  the 
official  in  consideration  of  the  rendition  by 
him  of  some  official  act  or  service;  the  official 
dnos  the  act  or  renders  the  service  by  virtue 
of  his  office.  The  official  character  of  the  act 
is  his  warrant  for  exacting  the  payment/ 

"  The  moneys  sought  to  be  recovered  in  the 
case  at  bar  were  received  by  the  clerk,  not 
e\.  virtute  officii,  but  under  the  authority  of 
an  order  of  the  court  allowing  an  expense 
theretofore  incurred,  which  order  would  have 
been  equally  effective  had  it  named  as  the 
recipient  an  entire  stranger  to  the  court,  and 
to  its  general  machinery.  Neither  the  bank- 
ruptcy statutes  nor  the  general  statutes  im- 
posing duties  upon  the  clerk  form  the  basis 
or  warrant  for  the  collection  of  these  funds 
That  warrant  is  found  in  the  order  of  the 


District  Court,  which  furnishes  at  once  the 
reason  and  the-  justification  for  their  reten- 
tion by  the  clerk." 

Vol.  I,  p.  962,  sec.  56b.     [Fim  ed., 

1912  Siipp.,  p.  699.] 

Who  are  secured  creditors. —  Creditors 
who  have  furnished  materials  to  a  bankrupt 
and  who  have  served  attested  accounts  on 
the  owners,  have  recorded  their  claims,  and 
are  also  protected  by  surety  bonds  under 
the  provisions  of  state  statutes,  are  secured 
creditors  within  the  meaning  of  section  1  ( 23 ) 
and  are  not  entitled  to  vote  at  an  election  of 
the  bankrupt's  trustee.  In  re  Ferrand,  (£. 
I).  La.  1920)  263  Fed.  908. 

Vol.  I,  p.  962,  sec.  57a.    [First  ed., 

1912  Supp.,  p.  700.] 

Who  may  prove  claims  —  Proof  by  relative 
of  bankrupt. —  To  ecune  effect  as  original 
annotation,  see  Walter  i*.  Atha,  (C.  C.  A.  3d 
Cir.  1919)   262  Fed.  75. 

Vol- 1,  p.  967,  sec.  57d.     [First  ed., 

1912  Supp.,  p.  703.] 

Allowance  of  claims  —  Power  of  court. — In 
allowing  or  disallowing  claims  against 
estates  in  bankruptcy  the  court  is  bound  by 
die  established  rules*  of  law  and  equity,  and 
cannot  arbitrarily  exercise  its  power  m  the 
allowance  or  disallowance  of  such  claims. 
Thus,  when  a  contract  is  illegal  because  con- 
trary to  a  statute,  and  the  parties  thereto 
are  in  pari  delicto,  neither  party  will  be 
permitted  to  have  the  aid  of  the  court  in 
obtaining  any  relief  in  regard  to  such  con- 
tract, but  it  will  leave  the  parties  where  it 
fiuds  them.  In  re  Springfield  Realty  Co., 
(K.  D.  Mich.  1919)  257  Fed.  785. 
•  Claim  of  stockholder  against  corporation 
for  purchase  of  stock, — A  stockholder  of  a 
corporation  may  not,  by  an  executory  con- 
tract with  the  corporation  to  purchase  bis 
slock,  change  his  position  from  that  of  a 
stockholder  to  a  creditor,  and  share  with  its 
other  creditors  if  it  subsequently  becomes 
.bankrupt.  Keith  v,  Kilmer,  (C.  C.  A.  Ist 
Cir.  1919)   261  Fed.  733. 

Notes  issued  by  corporation  in  payment  for 
stock. —  In  In  re  Brueck,  etc.,  (S.  D.  N.  Y. 
1919)  258  Fed.  69,  a  bankrupt  corporation 
issued  its  notes  in  payment  for  its  own  stock 
when  one  of  the  stockholders  severed  his  con- 
nection with  it.  He  transferred  the  notes 
to  a  third  party  in  extinguishment  of  a  valid 
antecedent  debt  owing  by  him  to  such  third 
party.  It  was  held  that  the  evidence  was 
sisfficient  to  place  upon  the  holder  the  duty 
of  making  mquiry  as  to  the  manner  in 
which  the  stockholder  acquired  the  notes, 
that  he  could  not  be  regarded  as  an  Innoccst 
purchaser  and  that  hence  he  was  not  entitled 
to  have  his  claim  on  the  notes  allowed 
against  the  corporation.    The  court  said: 
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From  the  foregoing  and  other  testioionv 
to  the  same  effect,  and  from  the  fact  that  the 
notes  were  signed  by  the  corporation  and 
vere  long-term  notea,  the  inference  was  plain 
that  the  corporation  had  issued  iU  notes 
in  some  manner  in  connection  with  tlie  sale 
to  it  by  Blum  of  his  stock.  Tlie  slightest 
bquiry  of  Blum  would  have  disclosed  the 
fact  that  the  notea  were  issued  for  stock.  In 
such  circumstances,  Rothenberg  could  have 
decided  whether  not  to  take  the  notes  and 
extinguish  the  antecedent  debt. 

"The  protection  of  the  New  York  and 
similar  statutes,  reinforced  by  the  decisions 
of  the  courts,  is  based  on  the  proposition 
that  the  capital  of  the  corporation  is  a  trust 
fimd  for  the  benefit  of  its  creditors,  which 
cannot  be  depleted  by  the  corporation  by  the 
purchase  of  its  own  stock.  So  important  a 
safeguard  should  not  be  removed,  nor  im- 
paired, where  the  circumstances  are  such  as 
at  once  to  excite  inquiry  by  a  man  of  ordi- 
nary business  prudence.  Surely,  if  Rothen- 
berg had  contemplated  bu^ng  the  notes  for 
cash,  he  would  have  inquired  as  to  the  cir- 
cumstances of  their  origin,  and  no  less  meas- 
nre  of  inquiry  should  be  expected  where  the 
consideration  is  the  payment  of  an  ante- 
cedent debt. 

"As  matter  of  law,  then,  the  facts  are 
such  that  Rothenberg  cannot  be  regarded  as 
an  innocent  purchaser.  If,  looking  only  at 
his  testimony,  the  inference  was  not  clear 
that  the  notes  were  for  the  purchase  of  the 
corporation's  stock,  he  could  not,  in  any 
event,  close  his  eyes,  but  it  was  his  affirmative 
duty,  in  order  to  protect  himfielf  (if  he  so 
desired),  to  make  inquiry.  Not  being  an 
innocent  purchaser,  he  took  the  notes  with 
all  the  ri^  which  inhered  in  them  as  against 
-"Rothenberg.* 

Interest. —  The  bankruptcy  court  must 
adopt  the  interpretation  given  by  the  highest 
state  court  of  the  provisions  of  the  state 
statute  specifying  the  character  of  obliga- 
tions which  shall  bear  interest  after  they 
become  due  and  the  rate  therefor.  In  re 
Morrison,  (C.  C.  A.  7th  Cir.  1W9)  261 
Fed.  355. 

Se-ezamination  and  disallowance  of  claim 
on  motion  of  court. — Where  it  appears  that 
the  allowance  of  a  claim  of  an  attorney  for 
services  to  a  trustee  in  bankruptcy  has  been 
procured  through  fraud,  the  bankruptcy 
court  on  its  motion  may  re-examine  the 
claim  and  disallow  it.  In  re  De  Hau,  ( C.  C. 
A.  6th  Cir.  1919)  260  Fed.  732,  171  C.  C.  A. 
470. 

Vol.  I,  p.  969,  sec.  57e.     [First  ed., 

1912  Supp.,  p.  704.] 

"Secured." — Ownerahip  of  a  judgment 
against  a  bankrupt  makes  the  creditor  "se- 
cured" within  tne  meaning  of  the  Bank- 
ruptcy Act,  where  there  is  property  of  the 
bankrupt  upon  which  the  judgment  has  at- 
tached   as    a    lien.      Oilfields    Syndicate    r. 


American  Imp.  Co.,  (C.  C.  A.  9th  Cir.  1919) 
260  Fed.  905. 

Allowance  of  secured  and  priority  claims. 
— Where  a  bankrupt  firm  in  conaideration. 
of  the  paym.ent  by  one  of  its  creditors  of  the 
claims  of  other  creditors  of  the  firm,  executes 
a  chattel  mortgage  on  its  stock  of  goods  to 
such  creditor,  which  is  later  replaced  by  a 
bill  of  «ale  of  the  business,  the  claim  of  the 
creditor  should  be  allowed  for  the  amount 
due  in  excess  of  the  value  of  the  security 
held  by  him,  to  wit,  the  goods  held  under  the 
bill  of  sale,  in  the  absence  of  proof  that  the 
transaction  was  in  fraud  of  other  creditors 
of  the  bankrupt  and  that  it  was  usurious 
under  the  state  statute.  In  re  Paul,  (€.  C. 
A.  9th  Cir.  1919)  200  Fed.  114,  171  C.  C.  A. 
150. 

Proof  of  secured  claims. — Where  a  creditor 
holds  notes  of  a  bankrupt  company  and,  as 
collateral  security  therefor,  bonds  of  the  com- 
pany secured  by  a  nmrtgage  on*  its  property, 
he  may  not  prove  claims  on  both  the  notes 
and  bonds,  but  may  prove  and  receive  divi- 
dends only  on  the  deficit  arising  after  a  sale 
of  the  bankrupt's  property  under  the  mort- 
gage and  a  payment  to  him  of  his  pro  rata 
share  of  the  proceeds.  In  re  Battle  Island 
Paper  Co.,  (N.  D,  N.  Y.  1919)  269  Fed.  921. 
The  court  said: 

"  The  National  Park  Bank,  having  received 
its  pro  rata  share  of  the  proceeds  of  the  sale 
of  the  real  estate  and  property  covered  by 
the  trust  mortgage,  and  having  become  the 
purchaser  of  the  eaid  96  bond«  so  held  by  it 
as  collateral  to  said  notes  in  the  manner  and 
under  the  circumstances  mentioned,  and  hav- 
ing so  credited  the  amount  of  its  bid  for  such 
bonds  on  its  claim  as  stated,  now  claims  and 
insists  that  it  is  entitled,  and  that  this  order 
of  distribution  should  provide,  that  it  be  paid 
first  its  pro  rata  share  of  the  amount  to  be 
paid  bondholders  from  the  general  estate  aris- 
ing on  the  claim  of  the  Columbia  Trust  Com- 
pany for  such  deficiency  on  such  bonds  and 
allowed  to  it  on  account  tVreof,  but,  as 
stated,  directed  paid  directly  to  the  bond- 
holders, and  secondly,  and  in  addition,  its  pro 
rata  share  of  the  general  estate  on  the 
amount  of  its  claim,  as  reduced  by  such  pay- 
ment on  account  of  the  deficiency  claim.  The 
trustees  in  bankruptcy  and  the  Columbia 
Trust  Company,  the  trustee  under  the  mort- 
gage given  to  secure  such  bonds,  contest  this 
claim. 

"  The  mortgaged  property  having  been  sold, 
and  its  proceeds  applied  to  the  payment  ot 
the  bonds  as  far  as  it  would  go,  and  the 
bonds  or  mortgage  containing  a  promise 
of  the  Battle  Island  Company  to  pay  the 
entire  amount  of  the  bonds,  the  holders 
of  such  bonds  through  the  trustee  were  en- 
titled to  prove  and  have  allowed  a  claim  for 
the  deficiency  against  the  general  estate. 
This  claim,  as  stated,  was  presented  and 
allowed,  and  directed  paid  from  the  general 
estate.  The  daiip  on  the  notes  was  a  promise 
of  the  Battle  Inland  Paper  Company  to  pay 
them  or  the  amount  represented  thereby.  The 
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promise  to  pay  the  bonds  was  another  obliga- 
tion of  the  company  to  pay  the  amount  repre- 
sented thereby,  and  the  dividend  declared 
thereon,  when  paid,  satisfies  that  promise,  to 
whomsoever  paid,  if  paid  to  the  holder  of  the 
bonds.  There  can  be  no  doubt  that  the  Na- 
tional  Park  Bank,  as  owner  and  holder  of 
these  bonds,  is  entitled  to  its  pro  rata  share 
of  that  dividend.  It  is  entitled  thereto  by 
virtue  of  its  ownership  of  the  bonds  on  which 
the  amount  received  on  the  claim  for  a  defi- 
ciency is  to  be  applied. 

*'  The  National  Park  Bank  held  the  promis- 
sory notes  of  the  Battle  Island  Paper  Com- 
pany for  $25,000,  and  it  received  from  that 
company  its  bonds,  issued  by  it  and  payable 
by  it;  that  is,  its  additional  promise  t(>  pay 
the  several  amounts  represented  by  the  bonds, 
not  for  a  new  and  a  different  and  an  inde- 
pendent consideration,  but  as  collateral  se- 
curity for  tlv?  payment  of  the  same  original 
indebtedness  represented  by  the  notes.  This 
second  promise  was  secured  bv  a  mortgage  on 
real  estate  of  the  promisor,  but  when  that 
was  sold,  and  its  proceeds  applied  as  agreed 
in  reduction  of  the  bonds,  nothing  remained 
but  the  promise  of  the  debtor. 

"  Prior  to  the  bankruptcy,  and  prior  to  the 
sale  of  the  bonds  held  by  the  bank  as  col- 
lateral to  the  notes,  the  bank  held  a  secured 
claim,  as  the  bonds  were  secured;  but  when 
the   mortgaged   property   was   sold,   and   its 
proceeds  applied  to  the  payment  of  the  bonds 
so  far  as  such  proceeds  should  go,  the  secur- 
ity was  exhausted,  unless  it  be  held  that  one 
promise  of  a  debtor  to  pay,  secured  by  col- 
lateral consisting  of  another  promise  of  the 
same  debtor  to  pay  certain  sums,  and  which 
latter  promise  is  secured  by  a  mortgage  on 
the    debtor's    property,    remains    a    secured 
claim  after  the  mortgaged  property  has  been 
applied  on  the  collateral  promise,^  and  that 
the  collateral  promise  remains  a  security  to 
the    extent   that    one    dividend,    in    case    of 
bankruptcy,  may  be  paid  from   the  general 
eetate  on  the  promise  contained  in  the  notes, 
and  another  dividend  may  be  paid  from  the 
general  estate  on  the  collateral  and  additional 
promise  contained  in  the  bonds.    It  seems  to 
me  that  this  is  contrary  to  the  authorities. 
In  First  National  Bank  ip.  Eason    (C.  C.  A. 
5th  Cir.)    149  Fed.  204,  79  CCA.   162,  it 
is  held:     'A  creditor  holding  the  note  of  a 
bankrupt,  and,  as  collateral  security  there- 
for, another  note  on  which  the  bankrupt  is 
also  liable,  is  not  entitled  to  prove  his  claim 
against  the   estate  in   bankruptcy  for   both, 
but  only  for   the  amount  of  the  actual  in- 
debtedness to  him.' 

'*  In  John  Matthews,  Inc.,  v.  Knickerbocker 
Trust  Co.  (C.  C  A.  2d  Circuit)  192  Fed. 
557.  658,  113  C  C.  A.  29,  30,  the  court  with 
other  things  said :  '  The  real  debt  which  the 
bankrupt  corporation  owed  the  petitioner 
was  evidenced  by  the  note,  and  nothing  was 
added  to  it  by  giving  as  collateral  another 
promise  to  pay.  Any  rule  which  would  per- 
mit the  proof  of  two  notes  for  one  indebted- 
ness would  permit  the  proof  of  a  dozen,  and 
would   substitute,   for   pro   rata  distribution 


among  real  creditors,  distribution  in  &ccord- 
ance  with  the  ability  of  a  bankrupt  to  make 
manifold  obligations  for  single  debts.  It  is 
a  safe  and  equitable  proposition  that,  in  the 
distribution  of  bankrupt  estates,  paper  obli- 
gations issued  without  consideration  as 
security  for  an  indebtedness  shall  nut  be 
p(  rmitted  to  increase  it.' 

"  In  the  case  at  bar  jthe  security  has  been 
exhausted  and  applied  on  the  debt,  and  the 
mere  promise  contained  in  the  collateral 
should  not  be  permitted  to  increase  the 
charge  on  the  general  assets  of  the  bankrupt 
corporation." 

waiver  of  security. —  In  First  Sav.,  etc., 
Co.  r.  Kilmer,   (C  C  A.  4th  Cir.  1919)   263 
Fed.   497,   it  appeared  that  after   a  sale  of 
the  property  of  a  bankrupt  corporation  had 
been  advertised,  a  bank  filed  a  petition  with 
the   referee    asserting   ownership   to   certain 
property  covered  by  the  order  of  sale,  alleg- 
ing that  it  was  the  assignee  of  a  creditor 
from  whom  the  bankrupt  had  obtained  the 
property  and  that  the  creditor  had  reserved 
title  under  three  contracts  of  sale.    The  prop- 
erty described  in  the  bank's  petition  was  sold 
separately  and  the  proceeds  paid  into  court. 
Thereafter  it  was  lound  that  the  bankrupt 
liad   satisfied  the  claims  arising  under   two 
of  the  contracts.    The  trustee  contended  that 
the   bank   had   waived   its   claim   under   the 
third  contract  by  consenting  to  the  sale   of 
the  property  covered  by  all  of  the  contracts. 
It  was  held  that  the  bank  should  be  given 
opportunity   to   establish   by   testimony    the 
share  of  the  proceeds  to  which  it  was  en- 
titled, and  that  it  should  not  be  remitted  to 
the  status  of  an  unsecured  creditor  if  it  could 
satisfy  the  court  that  its  original  claim  was 
the  result  of  an  inadvertent  and  excusable 
error,  and  could  prove  with  reasonable  cer- 
tainty the  relative  value  of  the  property  on 
which  it  had  a  valid  lien. 

Vol.  I,  p.  971,  sec.  57f.     [First  ed-, 
1912  Supp.,  p.  706.] 

Necessity  of  final  meeting. — An  estate  can- 
not be  closed  without  a  final  meeting  of  the 
creditors  upon  ten  days'  notice  as  prescribed 
bv  section  58  of  the  Bankruntcy  Act.  In  re 
Levy,  (E.  D.  Pa.  1919)   261  Fed.  432. 

Determination. — To  sanie  effect  as  original 
annotation,  see  In  re  O'Gara,  (D.  C.  N.  J. 
1919)  259  Fed.  935. 

Vol.  I,  p.  978,  sec.  57i.     [First  ed,, 
1912  Supp.,  p.  710.] 

Proof  by  surety. —  To  same  effect  as  ori^- 
nal  annotation,  see  J.  S.  Farming  Co.  v. 
Brannon,  (C.  G.  A.  6th  Cir.  1920)  263  Fed. 
891. 

Proof  of  claim  by  goarantors. — ^Where  a 
bankrupt,  together  -with  certain  other  per* 
sons,  guarantees  the  payment  to  a  bank  of 
all  sums  of  money  advanced  by  it  to  a 
designated  company,  and  subsequently  they 
become  liable  on  notes  of  the  company,  the 
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bank  may  prove  its  claim  lufainst  the  bank- 
rapt's  estate,  and  if  it  fails  to  do  so  the 
bankrupt's  co-guarantors  may  prove  the 
bank's  claim  under  this  section,  whether  t}i« 
indebtedness  is  due  or  not,  and  are  subro- 
gated to  the  bank's  rights  on  payment  of  the 
indebtedness.  Moore  t.  Simms',  (C.  C.  A. 
6th  Cir.  1918)  267  Fed.  540,  168  C.  C.  A.  524. 

Vol.  I,  p.  979,  sec-  57j.     [First  ed., 

1912  Supp.,  p.  710.] 

Fine  in  criminal  proceeding  as  penalty. — 
The  right  of  the  United  States  to  claim 
priority  tmder  R.  S.  sec.  3466  (2  Fed.  Stat. 
Ann.  (2d  ed.)  502)  for  debts  due  to  it,  is 
modified  and  restricted  by  this  section,  under 
which  its  right  to  have  a  claim  for  a  penalty 
or  forfeiture  allowed  is  denied,  except  as  to 
the  actual  pecuniary  loss  suffered  by  it. 
Thus,  where  a  bankruptcy  corporation  is 
prosecuted  for  violating  sec.  215  of  the  Penal 
Laws  (7  Fed.  Stat,  Ann.  (2d  ed.)  812)  and 
sentenced  to  pay  a  fine  and  the  costs  of  the 
prosecution,  the  United  States  is  entitled  to 
nsTe  only  the  costs  allowed  as  a  claim  against 
the  corporation,  since  the  fine  is  a  penalty. 
U.  S.  f.  Birmingham  Trust,  etc.,  Co.,  (C.  C. 
A.  5th  Cir.  19^19)  258  Fed.  562,  169  C.  C.  A. 
502. 

Vol.  I,  p.  982,  sec.  57n.     [First  ed., 
1912  Supp.,  p.  712.] 

Time  for  proving  claims  —  One-year  limi- 
taiion. —  To  same  effect  as  original  annota- 
tion, see  Moore  v.  Simms,  (C.  C.  A.  6th  Cir. 
1918}  257  Fed.  540,  168  C.  C.  A.  524. 

The  fact  that  a  composition  is  effected 
does  not  extend  the  time  given  a  creditor  to 
prove  his  claim.  In  re  Bickmore  Shoe  Co., 
(N.  D.  Ga.  1920)  263  Fed.  926,  wherein  it 
was  said: 

'*  But  it  is  contended  that  section  57n  on 
its  face  applies  only  to  claims  *  against  the 
bankrupt  estate,'  and  that  in  this  case  a 
cfiinposition  is  involved,  and  not  a  bankrtipt 
estate.  It  is  urged  that  in  the  former  case 
a  proof  of  claim  is  necessary  in  order  to  par- 
ticipate in  the  administration  and  distribu- 
tion of  the  estate,  but  a  composition  pre- 
Rpnts  a  wholly  different  matter,  rather  out^ 
side  of  the  bankruptcy  proceeding,  and  cov- 
ered, not  so  much  by  the  principles  of  judi- 
cial procedure,  as  by  the  terms  of  the  con- 
tract. It  cannot  be  successfully  maintained 
that  a  composition  is  not  a  part  of  t)ie  bank- 
ruptcy procedure.  While  it  depends  for  its 
effect  upon  an  acceptance  by  a  majority  in 
number  and  amount  of  the  creditors,  it  is 
only  of  '  creditors  whose  claims  have  been 
allowed.*  Section  12b.  The  allowance  is  it- 
self court  action.  The  composition  is  of  no 
avail,  imless  confirmed  by  the  court  after  a 
judicial  hearing.  It  results,  not  alone  in  a 
contract  between  those  who  have  assented, 
hut  in  a  judgment  imposing  its  terms  upon 
those  who  have  not  assented,  and  establishes 
consequences  declared  by  the  law  independ- 
ent of  stipulation  in  the  contract,  such  as 


that  the  title  to  the  bankrupt's  property 
shall  revest  in  him,  and  that  a  discliarge 
from  his  debts,  with  fixed  exceptions,  shall 
result. 

^*The  Bankruptcy  Act  of  1867  (14  Stat. 
517)  contained  no  provision  for  composition. 
This  was  added  by  an  act  of  1874  (18  Stat. 
178).  The  contention  was  made  in  Wilmot 
V.  Mudge,  103  U.  S.  217,  26  L.  Ed.  536,  that 
a  composition  was  aside  from  the  bank- 
ruptcy proceeding,  and  provisions  of  the 
Bankruptcy  Act  as  to  what  debts  were  dis- 
chargeable in  bankruptcy  had  no  application 
to  a  composition.  The  court  denied  this  ar- 
gument, holding  that  the  act  of  1874  must  be 
construed  with  that  of  1867,  and  that  its 
provisions  as  to  discharge  should  be  held  to 
relate  to  composition  proceedings,  saying: 
*  The  composition  proceeding  is  therefore 
a  part  of  the  proceeding  in  bankruptcy,  and 
one  of  the  modes  which  the  bankrupt  law  au- 
thorizes of  releasing  the  debtor  and  securing 
to  his  creditors  an  equal  share  of  his  means. 
.  .  .  As  we  have  .  .  .  said,  these  sev- 
eral statutes,  sections,  and  provisions  are  to 
be  construed  as  parts  of  one  entire  system  of 
bankrupt  law.' 

"  This  principle  of  construction  was  re- 
peated as  to  the  present  act  in  Cumberland 
Glass  Manufacturing  Co.  i\  De  Witt,  237 
U.  S.  447,  35  Sup.  Ct.  636,  59  L.  Ed.  1042. 
It  may  fairly  be  said  that  the  consideration 
paid  for  a  composition  is  but  a  permitted 
substitute  for  the  bankrupt  estate,  and,  save 
t}<at  it  may  be  more  simply  administered,  it 
is  to  be  handled,  so  far  as  the  court  is  con- 
cerned, under  the  same  restrictions  and  pro- 
cedure so  far  as  applicable.  It  is  urged  that 
in  cases  of  composition  no  conflict  between 
the  claims  of  one  creditor  and  another  could 
arise,  but  that  any  conflict  would  be  between 
a  creditor  and  the  bankrupt,  and  that  the 
same  reasons  for  limiting  the  time  of  proof 
and  for  making  contest  over  a  credit  or  *8 
claim  do  not  exist  in  the  one  as  in  the  other. 
While  it  is  true  that  in  the  present  case  a 
percentage  to  each  unsecured  creditor  is  of- 
fered, and  the  observation  made  would  apply, 
this  need  not  be  true  in  all  cases,  for  the 
consideration,  ^o  far  as  the  terms  of  the  act 
are  concerned,  need  not  even  be  money,  much 
less  need  it  be  a  percentage  on  the  claims 
of  the  creditors.  It  mav  consist  of  an  entire 
sum  paid  in  consideration  of  the  release  of 
the  bankrupt's  property,  without  regard  to 
the  percentage  that  it  may  yield  to  the  cred- 
itors. In  such  case  manifestly  the  rights  of 
the  creditors  would  be  in  conflict  one  with 
another,  and  the  bankrupt  would  have  no  in- 
terest in  the  adjustment  of  them,  and  ex- 
actly the  same  considerations  would  apply  in 
requiring  promptness  on  the  part  of  credi- 
tors in  proving  their  claims  as  would  apply 
were  the  estate  regularly  administered. 

"  The  law  must  be  interpreted  in  the  light 
of  all  cases  and  situations  that  may  arise 
under  it;  and  in  a  case  like  the  present  the 
same  chances  for  dispute  over  the  allowance 
of  the  claim,  the  same  reasons  why  the  court 
and  its  officers  should  be  promptly  relieved 
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of  the  custody,  and  direction  of  the  fund  in 
its  hands,  still  remain.  Remembering  that 
the  limitation  is  for  the  good  of  the  public 
and  the  protection  of  the  court,  rather  than 
of  the  person  in  whose  favor  it  operates,  it 
must  be  said  that  no  reason  can  be  seen  why 
CongresB  should  not  have  intended  this  limi- 
tation to  apply  to  all  proofs  of  claim.  It  is 
not  true,  as  argued,  that  a  proof  of  claim  is 
unnecessary  to  share  in  a  composition.  Xo 
such  adjudication  has  been  produced.  In 
order  to  vote  upon  the  acceptance  of  a  com- 
position, the  claim  of  a  creditor  must  have 
been  allowed.  Section  12b.  This  is  in  line 
with  the  general  provision  of  section  56a, 
recognizing  as  voters  only  creditors  whose 
claims  have  been  allowed.  Dividends  are  to 
be  paid  only  to  claims  that  have  been  al- 
lowed. Section  65.  Allowance  amounts 
practically  to  a  judgment  of  the  court  that 
the  claim  is  due.  The  law  intends  tliut  a 
debt  shall  be  shown  to  the  court,  not  only  by 
the  bankrupt's  oath  in  his  schedule,  but  bv 
the  creditor's  oath  in  his  proof,  and  with  a 
deAniteness  and  detail  that  are  specially  pre- 
scribed in  section  57.  So  long  as  the  pro- 
ceeding is  in  court,  and  so  long  as  the  court 
is  directing  payment  to  creditors,  the  relaxa- 
tion of  these  requirements  is  not  contem- 
plated." 

Time  of  proving  claims  liquidated  by  liti- 
gation—"  Li^ui^f  a  ted  hij  W«j7a*ion."— Where 
a  bankrupt  and  certain  other  persons  guar- 
antee the  payment  to  a  bank  of  all  sums 
of  money  advanced  by  the  bank  to  a  desig- 
nated company,  and  subsequently  all  the 
guarantors,  except  the  bankrupt,  are  sued 
on  notes  of  the  company  and  judgments 
rendered  against  them  and  collected,  the 
bankrupt's  liability  to  his  co-guarantors  un- 
der the  agreement  cannot  be  regarded  as  hav- 
ing been  "liquidated  by  litigation"  within 
the  meaning  of  this  section.  Moore  v.  Simms, 
(C.  C.  A.  6th  Cir.  1918)  257  Fed.  540,  168 
C.  C.  A.  524. 

Claims  due  United  States.— The  United 
States  has  the  right  to  present  a  claim  in  a 
bankruptcy  case  at  any  time  while  the  bank- 
ruptcy is  pending  and  the  funds  thereof  are 
not  distributed.  U.  S.  v.  Birmingham  Trust, 
etc.,  Co.,  (C.  C.  A.  5th  Cir.  1919)  258  Fed. 
562.  169  C.  C.  A,  502. 

Vol.  I,  p.  988,  sec.  59a.    [First  ed., 

1912  Siipp.,  p.  717.] 

Filing  petition  as  affecting  state  court 
proceedings. —  State  court  proceedings  are 
superseded  upon  the  filing  of  a  petition  in 
bankruptcy.  In  r«?  Dressier  Producing  Corp., 
(C.  C.  A.  2d  Cir.  1919)   262  Fed.  257. 

Vol.  I,  p.  1001,  sec.  59f.      [First  ed., 
1912  Supp.,  p.  727.] 

Joining  in  petition. —  To  same  effect  as 
original  annotatiun,  see  In  re  Jutte,  (C.  C.  A. 
3d  Cir.  1919)  258  Fed.  422,  169  C,  C.  A, 
438,  wherein  the  court  said: 


*'  The  appellants  base  their  appeal  on  seo- 
tion  59f  of  the  bankruptcy  Act,  which  pro- 
vides,   that    'creditors    other   than    original 
petitioners    may    at    any    time    enter    their 
appearance   and   join   in   the   petition.   .    .    . 
Relying   on    the    broad    terms   of   this    pro- 
vision,  the  appellants  claim,  that,  notwith- 
standing their   seemingly   inexcusable   delay 
in  entering  an  appearance,  they  have  a  right 
under   the   statute,   being   creditors,   to    ap- 
pear *  at  any  time '  and  join  in  the  petition 
of    bankruptcy.      The    appellee,    arguing    as 
though  the  petition  in  bankruptcy  had  been 
dismissed  and  as  though  the  appellants  claim 
a  right  to  appear  *  at  any  time '  thereafter, 
maintains  that  the  allowance  of  a  petition 
to  intervene  in  such  a  case  is  not  based  on 
a  statutory  right  but  is  purely  discretionary 
with  the  court  and  should  be  denied,  unless 
the    application    be    seasonably    made.      The 
cases  cited  in  support  of  the  latter  conten- 
tion hold  quite  uniformly,  that  a  petition  to 
intervene   after  an  order  of  adjudication   or 
dismissal  has  been   made,  that  is,  after  the 
issue    of    bankruptcy    has    been    determined. 
is  addressed  to  the  discretion  of  the  court. 
In  re  First  National  Bank  of  Belle  Fourche. 
IV?.   Fed.  64.  81   C.  C.  A.  2«n,  11  Ann.  Cas. 
.S55:   Fn  re  Jemison  Mercantile  Co.,  112  Fed. 
966,  50  C.  C.  A.  641 ;  In  re  Koenig  &  Van 
HoogenKuyze   (D.  C.)    127  Fed.  891;   1   Love- 
land  on   Bankruptcy,  467.     But  the  rule  of 
these  cases,  which  no  one  questions,  is  not 
applicable  to  this  case,  because,  through  in- 
advertence  of    counsel,   or   otherwise,   Judge 
Orr's  opinion  was  not  followed  by  an  order 
dismissing  the   original    petition.      We   thus 
have  a  situation  in  which  the  court  has  ex- 
pressed its  conclusion  on  the  issue  of  bank- 
ruptcy but  has  not  reduced  it  to  judgment. 
We  are  not  unmindful  of  the  distinction  be- 
tween the  rendition  c)f  a  judgment  and  the 
record  of  a  judgment  rendered.     15  R.  C.  L. 
571,  572,  578.    The  trouble  here  is  that  while 
the  vif»ws  of  the  court  were  expressed  in  an 
opinion   indicating   its   purpose   to   render    a 
judgment  in  accordance  with  them,  no  judg- 
ment has,  in  fact,  been  rendered.     The  last 
act  of  the  court  was  the  direction:      'Let  an 
appropriate    order    be    drawn.'      None    waa 
drawn.    Until  the  order  is  drawn  and  signed, 
the   original   petition   in   bankruptcy   is  not 
dismissed.     It  remains  pending,  and  so  long 
as  it  is  pending  and  the  issue  of  bankruptcy 
is  not  disposed  of  by  an  order  of  adjudica^ 
tion  or  dismissal,  creditors,  other  than  orig- 
inal   petitioners,    stand    where    the    statute 
places  them,  and  they  may,  by  authority  of 
the  statute  as  construed  by  the  courts,  inter- 
vene and  join  in  the  petition." 

Withdrawal  of  petition. —  Where  a  bank- 
rupt has  filed  an  answer  to  an  involuntary 
petition  and  strenuously  opposed  an  adjudi- 
cation for  nearly  two  years,  he  will  not  be 
permitted  to  change  his  attitude  and  to  ob- 
tain an  adjudication  as  of  the  date  of  the 
filing  of  the  petition  where  it  appears  he 
has  acquired  considerable  property  eince  the 
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filing  of  the  petition.  In  such  caAe  the  cred- 
itors in  the  absence  of  any  objection  will  be 
permitted  to  withdraw  the  petition  and  file 
a  new  one.  In  re  Weidenfleld,  (E.  D.  N.  Y. 
1919)  2&7  Fed.  872. 

Vol.  I,  p.  1003,  sec.  59g.    [First  ecL, 

1912  Supp.,  p.  729.] 

Proposal  of  composition  as  authorizing  va- 
cation of  adjudication. —  This  section  pro- 
vides that  a  bankruptcy  proceeding  once  be- 
gun must  result  either  in  an  adjudication 
or  a  dismissal  on  the  merits.  Accordingly, 
an  adjudication  may  not  be  vacated  over 
the  objection  of  a  creditor,  because  of  a 
proposed  composition,  if  it  appears  that  he 
will  be  unjustly  deprived  of  the  rights  se- 
cured to  him  by  the  adjudication.  Jn  re 
Malkan,  (C.  C.  A.  2d  Cir.  1919)  261  Fed. 
894,  wherein  it  was  said: 

"  When,  on  the  7th  of  January,  1919,  a 
decree  was  entered  by  the  District  Court 
adjudicating  Henry  Malkan  a  bankrupt,  a 
final  decree  of  the  court,  which  was  binding 
not  only  upon  the  bankrupt  but  upon  the 
petitioning  creditors  and  the  other  creditors, 
was  made.  Acme  Harvester  Co.  t*.  Beekman, 
222  U,  S.  3O0,  32  Sup.  Ct.  96,  56  L.  Ed. 
208;  Clay  f.  Waters,  178  Fed.  386,  101  C.  C. 
A  645,  21  Ann.  Cas.  897.  The  result  of  this 
proceeding  made  the  proceeds  a  *  res '  in  the 
hands  of  *the  court,  and  the  creditors,  in- 
cluding the  petitioner,  became  interested  in 
the  res,  and  must  be  regarded  as  parties  to 
the  bankruptcy  proceedings.  Manson  v.  Wil- 
liams, etc.,  213  U.  S.  453,  29  Sup.  Ct.  619, 
53  L.  Ed.  869. 

"This  adjudication  established,  for  all  the 
creditors  of  the  bankrupt,  rights  of  which 
they  conld  not  be  divested,  except  by  orderly 
and  lawful  proceedings  in  the  administration 
of  the  bankrupt's  estate.  It  is  not  averred 
in  this  case  that  the  adjudication  was  pro- 
cured by  fraud  or  miatake,  and  the  only  rea- 
son assigned  for  the  vacation  of  the  order  is 
a  desire  to  settle  and  obtain  a  composition 
for  the  creditors.  The  decree  could  not  be 
vacated,  and  deprive  the  petitioning  cred- 
itors of  tlie  right  secured  to  it,  unless  there 
be  some  authority  in  the  court  to  do  so.  Sec- 
tion 59g  of  the  Bankruptcy  Act  (Act  July 
1,  1898,  c.  641,  30  Stat.  561)  provides  that 
a  proceeding  once  begun  must  result  either  in 
an  adjudication  or  a  dismissal.  Subdivision 
g  provides  only  for  dismissals  therein  on  the 
merits. 

"  It  is  the  intendment  of  the  act  that  dis- 
missal may  not  be  had  against  the  protest 
of  a  creditor,  if  he  be  deprived  unjustly  of 
the  rights  secured  to  him  by  the  adjudica- 
tion and  the  creation  of  the  estate  in  the 
hands  of  the  court  for  all  the  creditors.  In 
re  Rosenblatt  &  Co.,  193  Fed.  638,  113  C.  C. 
A.  506.  Section  12  provides  for  composi- 
tions. It  is  not  contended  that  the  proceed- 
ing here  was  in  conformity  with  the  require- 
ments of  section  12  as  to  composition,     Tlje 


consideration  for  the  composition  was  not 
deposited  prior  to  the  order.  The  form  of 
the  order  and  the  recitals  do  not  indicate 
that  the  parties  were  attempting  a  composi- 
tion. At  best,  it  was  an  informal  composi- 
tion, which  should  be  condemned.  The  bank- 
rupt's estate  can  be  wound  up  in  but  two 
ways:  First,  by  distribution  in  bankruptcy; 
and,  second,  by  distribution  in  composition. 
An  effort  made  to  start  a  proceeding  in  bank- 
ruptcy, and  then  settle  with  creditors  out- 
side the  proceeding,  and  then  ask  for  the  ap- 
proval of  the  court,  should  not  be  encouraged, 
but  should  be  discouraged." 

Vol.  I,  p.  1004,  sec.  60a.    [First  ed., 

1912  Supp.,  p.  729.] 

I.  Creation   of  preferences. 
II.  Constituent  elements. 

I.  Cbeation  of  Prefebences   (p.  1006) 

A  preference  was  valid  at  common  law. — 
To  the  same  effect  as  the  original  annota^ 
tion,  see  Harman  t7.  Haight,  (Mich.  1920) 
177  N.  W.  281,  wherein  the  court  said: 
"And  this  but  followed  the  settled  law  of  the 
state  that  laying  aside  the  federal  Bank- 
ruptcy Act,  not  there  nor  here  involved,  a 
debtor  has  the  right  to  prefer  one  creditor 
to  another;  to  use  his  property  for  the  pay- 
ment of  one  debt  or  of  many  debts  to  the 
exclusion  of  one  or  many  creditors." 

Preference  created  by  transfer  —  The  filing 
of  a/n  affidavit  of  removal  of  a  chattel  mort- 
gage within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  is  not  a  trans- 
fer within  the  meaning  of  this  section;  Jn  re 
Dagwell,  (£.  D.  Mich.  1920)  263  Fed.  406. 

Transfer  to  wife. —  In  Baldwin  v.  King- 
ston, (C.  C.  A.  3d  Cir.  1919)  267  Fed.  654, 
168  C.  C.  A.  538,  a  trustee  in  bankruptcy 
appealed  from  a  decree  dismissing  a  bill  of 
complaint  in  an  action  brought  by  him  to 
have  a  transfer  of  property  by  the  bankrupt 
to  his  wife  declared  void  as  being  a  prefer- 
ence. The  Circuit  Court  of  Appeals,  in  affirm- 
ing the  judgment  of  the  District  Court,  held 
**  that  the  conveyance  was  not  voluntary 
and  was  supported  by  a  consideration;  that 
there  was  an  agreement  whereby  the  con- 
veyance should  he  in  satisfaction,  whole  or 
partial,  of  the  wife's  right  to  support;  and 
that  the  value  of  the  property  transferred 
was  not  so  disproportionate  to  the  bank- 
rupt's pecuniary  obligation  to  his  wife  as  to 
justify  the  application  of  the  equitable  doc- 
trine that  where,  under  certain  circum- 
stances, the  consideration  for  a  conveyance 
is  sufficiently  inadequate  the  conveyance  will 
be  sustained  only  to  the  extent  of  the  con- 
sideration actually  given,  and  be  declared 
voluntary  and  void  as  to  the  residue." 

Assignment  of  accounts, —  Where  a  bank, 
within  the  four  months  period,  surrenders 
the  notes  of  third  parties,  upon  which  a 
bankrupt  corporation  is  the  indorser,  and 
receives   in  li^u  thereof  the   assignment  of 
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accounts  of  the  bankrupt  to  secure  a  new  note 
practically  equal  in  amount  to  the  notes 
surrendered,  the  transfer  constitutes  a  pref- 
erence. In  re  Star  Spring  Bed  Co.,  (D.  C. 
N.  J.  1919)   257  Fed.  176. 

Conveyance  to  prefer  surety  —  Taking 
hack  property  from  debtor. —  See  Egner  f, 
Parshelsky,  (C.  C.  A.  2d  Cir.  1919)  258  Fed. 
238,  169  C.'C.  A.  304,  affirming  (E.  D.  X.  Y. 

1918)  254  Fed.  907,  in  1919  Supplement 
p.  451. 

Preference  created  by  mortgage. —  To  same 
effect  as  original  annotation,  see  McHenry 
V,  Dwelling  Bldg.,  etc.,  Assoc.,    (E.  D.  Pa. 

1919)  259  Fed.  880. 

An  agreement  by  a  mortgagee,  within 
four  months  prior  to  a  bankrupt's  adjudica- 
tion, to  subordinate  his  mortgage  on  the 
bankrupt's  property  to  a  new  mortgage  which 
the  bankrupt  is  placing  thereon,  is  valid  and 
does  not  constitute  a  preference.  In  re 
Schwab,  (E.  D.  N.  Y.  1919)  258  Fed.  772, 
wherein  it  was  said: 

''The  question  presented,  therefore,  is 
whether  a  mortgagee,  with  reasonable  cause  to 
believe  a  bankrupt  to  be  insolvent,  and  within 
four  months  prior  to  the  adjudication,  could 
subordinate  a  valid  mortgage  upon  the  bank- 
rupt's property  to  a  new  mortgage  which 
the  bankrupt  was  placing  thereon,  or  whether 
such  attempted  subordination  constituted  a 
voidable  preference. 

"  *  In  every  novation  there  are  four  es- 
sential requisites:  (1)  A  previous  valid  ob- 
ligation; (2)  the  agreement  of  all  the  par- 
ties to  the  new  contract;  (3)  the  extinguish- 
ment of  the  old  contract;  and  (4)  the  valid- 
ity of  the  new  one.'    Cyc.  vol.  29,  p.  1130. 

"It  is  obvious  that  if  there  was  a  new 
contract  which  was  invalid,  as  the  referee 
holds,  there  could  be  no  novation,  because 
it  is  essential  that  the  new  contract  be  valid. 

"  The  learned  referee  states  in  his  de- 
cision (folio  48)  :  *  By  the  terms  of  the  sub- 
ordination agreement,  Meta  Mayer  gave  up 
and  surrendered  any  claim  she  formerlv  had 
by  way  of  her  mortgage  lien  on  the  property, 
prior  to  September  30,  1»15.' 

"It  will  readily  be  seen  that,  so  far  from 
surrendering  any  claim  she  had,  she  did  no 
more  than  agree  that  before  the  property  in 
question  could  be  applied  to  the  satisfaction 
of  her  mortgage,  the  Obernier  mortgage  (con- 
cededly  a  valid  lien)  would  first  have  to  be 
paid.  Such  an  agreement  is  legal.  Loncks 
V.  Union  Bank  of  Louis! nna,  2  La.  Ann. 
617.  If  the  latter  had  been  placed  upon  the 
property  as  a  second  mortgage,  there  could 
be  no  possible  attack  upon  the  Mayer  mort- 
gage. There  cannot  be  a  preferential  trans- 
fer without  a  depletion  of  the  bankrupt's 
estate." 

Taking  of  possession  under  chattel  mort- 
gage.—  If  a  chattel  mortgage  is  given  by 
the  bankrupt  more  than  four  months  before 
the  filing  of  the  petition  and  is  not  re- 
corded, the  taking  of  possession  by  the  mort- 
gagee within  the  four  months   period   does 


not  create  a  preference.  Kettenbach  r. 
Walker,   (1920)   32  Idaho  544,  186  Pac.  912. 

Preference  created  by  payment  < — Payment 
for  goods  obtained  by  fraud. —  Where, 
within  the  four  months  period,  a  creditor 
discovers  that  the  bankrupt  has  purchased 
goods  from  him  on  credit  by  making  fraudu- 
lent statements,  he  has  the  right  to  rescind 
such  sales  and  tecover  such  of  the  goods  as 
are  thcu  in  the  bankrupt's  possession.  And 
since  a  return  of  the  goods  under  such  cir- 
cumstances would  not  be  a  preference,  pay- 
ment to  the  extent  of  their  value  does  not 
effectuate  a  preference.  Illinois  Parlor 
Frame  Co.  f.  Goldman,  (C.  C.  A.  7th  Cir. 
1919)   257  Fed.  300,  168  C.  C.  A.  384. 

Banking  transactions  —  In  general. — 
Where  a  bankrupt  obtains  money  by  fraud, 
and  being  without  sufficient  funds  to  repay 
it  when  called  upon  to  do  so,  gives  a  post- 
dated check  which  is  paid  from  general  funds 
in  a  bank,  the  transaction  is  a  preference. 
Watchmaker  v.  Barnes,  (C.  C.  A.  1st  Cir. 
1919)  259  Fed.  783,  170  C.  C.  A.  683. 

II.  Constituent  Elements  (p.  1014) 

In  general. —  To  same  effect  as  original 
annotation,  see  In  re  Star  Spring  Bed  Co., 
(D.  C.  N.  J.  1919)  257  Fed.  176;  Craig  r. 
Sharp,  (Mo.  1920)  219  S.  W.  95  (holding  on 
the  facts  that  the  person  receiving  the  pref- 
erence had  notice  of  facts  sufficient  to  put 
him  on  inquiry). 

Insolvency. —  To  same  effect  as  original 
annotation,  see  Hicks  Co.  r.  Moore.  (C.  C  A. 
5th  Cir.  1919)  261  Fed.  773,  wherein  it  was 
held  that  the  evidence  was  insufficient  to 
sustain  a  decree  that  the  bankrupts  were  in- 
solvent, within  the  meaning  of  section  1  oi 
the  Bankruptcy  Act,  at  the  time  they  made 
the  transfer  attacked  as  preferential. 

Intention  to  give  a  preference. —  To  same 
effect  as  original  annotation,  see  Watch- 
maker r.  Barnes,  (C.  C.  A.  1st  Cir.  1»19) 
259  Fed.  783,  170  C.  C.  A.  583. 

Preference  must  be  given  to  creditor  — 
Paym^cnt  benefiting  accommodation  indorscrs 
of  note. —  Payments  made  by  a  bankrupt, 
^^hile  insolvent,  to  the  holders  of  notes  «>n 
which  he  was  the  maker  may.be  recovered 
from  accommodation  indorsers  of  the  notes 
on  •  the  ground  that  such  payments  consti- 
tute voidable  preferences.  Goldman  r.  Cohen, 
(C.  C.  A.  1st  Cir.  1919)  261  Fed.  672. 

Time  of  obtaining  preference  —  Con/irmo- 
tion  of  prior  assignment  aatd  transfer  pursU' 
ant  thereto. —  Where  an  assignment  of  stock 
is  made  prior  to  the  four  months  period  pur- 
suant to  a  verbal  agreement,  the  fact  that 
such  agreement  is  confirmed  in  writing  dur- 
ing the  four  months  period,  and  the  certifi- 
cates of  stock  transferred  then,  does  not  ren- 
der the  transaction  preferential.  Wiener  v. 
Union  Trust  Co.,  (E.  D.  Mich.  1919)  261 
Fed.  709,  wherein  it  was  said: 

"  It  will  be  noted  that  the  instrument  re- 
ferred to  shows  upon  its  face  that  it  is  a 
legal  assignment,  that  is,  a  transfer  of  the 
property  alleged  to  have  been  preferentially 
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transferred;  and  if  snch  transfer  antedated 
the  four  months  period  before  the  filing  of 
the  bankruptcy  jx^tition,  it  did  not  consti- 
tnte  a  voidable  preference  under  the  Bank- 
ruptcy Act.  It  IS  also  clear  from  the  lan- 
guage of  this  instrument  that  it  was  not 
ma<&  pursuant  to  a  prior  verbal  agreement, 
hut  was  merely  confirmatory  of  such  verbal 
agreement,  which  was  itself  an  assignment 
of  the  stock  in  question,  at  least  in  equity. 
It  is  plain,  therefore,  that  the  transaction 
constituted,  if  not  a  legal,  at  least  an  equi- 
table, assignment  of  this  stock,  and  created 
an  equitable  lien  thereon  in  favor  of  the  de- 
fendant. In  this  view  of  the  matter,  the 
subsequent  written  assignment,  and  the  still 
later  delivery  at  the  certificates  of  said  stock, 
were  merely  formal  and  incidental  to  the 
real  transfer,  made  prior  to  the  statutory 
period.  Sexton  v.  Kessler  &  Co.,  22i5  U.  S. 
90,  32  Sup.  Ct.  657,  56  L.  Ed.  995 ;  Clark  V. 
Sigua  Iron  Co.,  81  Fed.  310,  26  C.  C.  A.  423 
(C.  C.  A.  3) ;  McDonald  t?.  Baskam,  116  Fed. 
276,  53  C.  C.  A.  654  (C.  C.  A.  7);  Union 
Trust  Co.  V.  Bulkeley,  l^O  Fed.  510,  80  C.  C. 
A.  328  (C.  C.  A.  6) ;  Lowell  V,  International 
Trust  Co.,  158  Fed.  781,  86  C.  C.  A.  137 
(C.  C.  A.  1);  Gage  Lumber  Co.  v.  McEl- 
downev,  207  Fed.  255,  124  C.  C.  A.  641  (C.  C. 
A.6),**5  C.  J.  Oil." 

Poifment  hy  post-dated  check, —  Where  an 
alleged  preferential  transfer  of  a  bankrupt's 
property  is  by  means  of  a  post-dated  check, 
the  transfer  takes  place  .not  at  the  delivery 
of  the  check  but  at  the  payment  of  the  same. 
Watchmaker  t>.  Barnes,  (C.  C.  A.  1st  Cir. 
1919)  259  Fed.  783,  170  C.  C.  A.  583. 

Sale  of  pledged  property  ijoithin  fowr 
nwnths  period, — Where  grain,  pledged  by  a 
bankrupt  prior  to  the  four  months  period,  is 
sold  by  a  committee  of  the  bankrupt's  credi- 
tors with  his  consent  and  that  of  the  pledgee 
and  the  proceeds  turned  over  to  the  latter 
within  the  four  months  period,  the  transac- 
tion relates  back  to  the  date  of  the  pledge 
and  does  not  constitute  a  preference.  Bnt- 
ton  r.  Union  Invest.  Co.,  (O.  C.  A.  8th  Cir. 
1919)  262  Fed.  111. 

Greater  percentage  —  The  test  of  prefer- 
ence.—  To  same  effect  as  original  annotation, 
see  In  re  Star  Spring  Bed  Co.,  (D.  O.  N.  J. 
1919)  257  Fed.  176. 

A  charge  of  a  court  was  held  erroneous 
which  was  as  follows :  "  The  test  of  a  pref- 
erence is  the  payment  out  of  the  bankrupt 
property  of  a  larger  percentage  of  the  credi- 
tor's claim  than  others  of  the  same  class  re- 
ceive." Slayton  «?.  Drown,  (Vt.  1919)  107 
Atl.  307,  wherein  the  court  said: 

"  The  defendant  argues  that  the  charge 
wptm  this  point  places  the  test  of  preference 
upon  the  distribution  of  tbe  estate  at  the 
end  of  litigation,  and  not  upon  what  the 
creditor  would  have  received  if  the  bankrupt 
estate  had  been  liquidated  at  the  date  of  the 
alleged  preference.  The  plaintiif  claims  that 
such  is  the  test  of  a  preference;  and  the 
question  to  be  determined  here  is  whether 
the  payment  of  an  insolvent  to  his  creditor 
of  on\j  such  part  of  his  creditor's  debt  as 


such  creditor  would  be  entitled  to  receive,  if 
all  the  debtor's  property  liable  to  the  pay- 
ment of  his  debts  should  be  apportioned 
among  his  creditor's  at  the  time  of  the  al- 
leged preference,  amounts  to  a  preference 
within  the  provisions  of  section  60b  of  the 
Bankruptcy  Act.  The  case  shows  that  the  de- 
fendant received  less  than  50  per  cent,  of  his 
debt  against  the  bankrupt,  and  the  evidence 
tended  to  show  that  the  bankrupt  had  assets 
exceeding  50  per  cent,  of  his  liabilities  at  the 
tin^  of  that  payment.  In  tills  state  of  the 
case,  it  became' necessarv  for  the  court  to 
instruct  the  jury  upon  this  point.  In  dispos- 
ing of  the  question  here  presented,  it  is  nec- 
essary to  take  into  consideration  section  60b, 
as  well  as  section  60a,  of  the  Bankruptcy  Act. 
Our  attention  has  not  been  called  to  any  case 
where  the  present  question,  here  raised,  has 
been  determined  by  thcu  Supreme  Court  of  the 
United  States.  We  find  cases  decided  by  that 
court  where  questions  related  to  it  have  been 
discussed,  but  in  none  of  those  do  we  find 
where  the  question  is  directly  determined. 
We  are  therefore  compelled  to  rely  upon  our 
own   construction   of  sections   60a   and   60b. 

... 

"  Section  60a  seems  to  refer  to  the  condi- 
tion of  the  bankrupt  estate  at  the  time  of 
the  alleged  preference,  and  the  ability  of  the 
bankrupt  to  pay  to  his  other  creditors  at  the 
time  of  the  alleged  preference  as  large  a  per- 
centage as  he  paid  the  alleged  preferred  cred- 
itor;   and  this  construction   is  strengthened 
by  the  provisions  in  section  60b.    To  recover 
the  payment,  the  trustee  must  show  that  the 
payment  at  the  time  it  was  made  operated 
then  as  a  preference,  and  that  the  defendant 
*  then '  had  reasonable  cause  to  believe  that 
the  payment  would  effect  a  preference.    This 
language  means  no  more  than  this:     If  the 
creditor  receives  what  he  had  reason  to  be- 
lieve >vas  more  than  his  proportionate  share 
oi  the  bankrupt's  property,  as  it  '  then '  ex- 
isted at  the  very  time  of  the  alleged  prefer- 
ence, and  it  turns  out  to  be  as  he  believes,  he 
has  received  a  preference  that  in  recoverable 
by  the  trustee.     Such  is  the  view  taken  in 
the  case  of  Herzberg  v.  Riddle,  171  Ala.  368, 
54  South.  635,  in  which  it  is  said :     *  If  a 
man's  debtor   who  is   solvent  pays  him  his 
debt  in  full,  surely  there  is  no  ground  to  sus- 
pect a  preference  because  every  other  cred- 
itor can  compel  payment;  but  if  he  accepts 
all  of  his  debt,  or  a  large  part  thereof,  from 
a  debtor  known  or  suspected  to  be  hopelessly 
insolvent,  then  he  may  know  or  have  reason- 
able  cause   to  believe  that   a   preference   is 
made  in  violation  of  the  statute.     But  if  he 
accepts  only  that  part  of  his  debt  tip  which 
he  would  be  entitled  if  all  the  property  liable 
to  the  debts   should  be   apportioned   among 
the  creditors,  then,  of  course,  there  is  no  pref- 
erence such  as  is  prohibited  by  the  statute, 
though  the  debtor  may  be  hopelessly  insol- 
vent.'   This  same  view  is  taken  in  Dry  Goods 
Co.  V,  Bertenshaw,  68  Kan.  734,  75  Pac,  1027. 
"It  should  be  kept  in  mind  that  we  are 
here  dealing  with  a  ^  voidable  preference,'  so- 
called,  as  mstinguished  from  one  that  is  not 
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voidable.  A  preference  may  be  given  that  is 
not  voidable,  as  well  as  one  that  is.  Pirie  t>. 
Chicago  Title  &  Trust  Co.,  182  U.  S.  438, 
427,  21  Sup..  Ct.  906,  45  L.  Ed.  1171,  1177. 
.  .  .  The  portion  of*  the  charge  excepted 
to  made  the  recovery  to  depend,  not  upon 
the  defendant's  having  received  a  greater 
percentage  of  the  bankrupt's  estate  than 
other  creditors  of  the  same  class  would  have 
received  if  the  assets  had  then  been  distrib- 
uted pro  rata,  but  upon  his  having  received 
more  than  other  creditors  of  the  same  class 
might  ultimately  receive  on  the  final  settle- 
ment of  the  estate.  As  we  have  seen,  this 
was  error,  and  harmful  error,  and  the  excep- 
tion to  the  charge  must  be  sustained." 

Meaning  of  term  "  class." —  Within  the 
meaning  of  the  Bankruptcy  Act,  the  teat  of 
classification  is  the  percentage  paid  upon  the 
claim  out  of  the  estate  of  the  bankrupt,  and 
hence  secured  and  unsecured  creditors  are  in 
the  same  class.  In  re  Star  Spring  Bed  Co., 
(D.  C.  N.  J.  1919)  257  Fed.  176.  In  defin- 
ing  the  term  "  class,"  the  court  said :  "  The 
act  itself  does  not  define  the  word  '  class,'  nor 
state  in  terms  what  creditors  are  in  the  same 
class,  or  different  classes.  It  creates  and 
specifiee  classes,  and  from  a  study  of  these 
it  may  be  possible  to  arrive  at  a  definition 
ot  the  word  *  class '  "within  the  meaning  of 
the  act.  Section  64  specifies  three  classes  — 
parties  to  whom  taxes  are  owing,  employes 
holding  .claims  for  certain  wages,  and  those 
who,  by  the  laws  of  the  states  or  of  the 
United  States,  are  entitled  to  priority.  There 
are  also  general  creditors.  The  three  classes 
above  mentioned  have  priority  over  general 
creditors.  There  are,  broadly  speaking,  two 
classes  of  creditors  —  those  who  have  prior- 
ity and  are  paid  in  full,  and  general  cred- 
itors, including  secured  and  unsecured. 
These  are  the  classes  of  creditors  of  which 
the  Bankruptcv  Act  treats.  Every  creditor 
in  the  same  class  always  receives  the  same 
percentage  on  his  claim  that  every  other 
creditor  in  that  class  receives.  Different 
classes  of  creditors  are  paid  different  per- 
centages in  accordance  with  the  provisions 
of  the  act,  but  creditors  of  the  same  class 
always  receive  the  same  percentage.  Cred- 
itors entitled  to  receive  out  of  the  bankrupt 
estate  the  same  percentage  of  their  claims 
are  therefore  in  the  same  class,  regardless 
of  whether  they  may  collect  any  deficiency 
from  others.  A  creditor  may  have  two  notes 
made  by.  the  bankrupt  —  one  secured  by  the 
indorsement  of  a  third  party,  the  other  un- 
secured. He  is  entitled  to  receive  the  same 
percentage  out  of  the  bankrupt  estate  on 
both  notes.  He  may,  however,  collect  the 
deficiency  on  the  secured  note  from  the  in- 
dorser,  or  he  may  collect  the  entire  note  in 
the  first  place  from  the  indorser,  who  in  turn 
may  prove  the  note  a&rainst  the  bankrupt  es- 
tate and  receive  the  same  percentage  upon 
the  claim  which  the  original  creditor  would 
have  received,  or  which  was  received  on  the 
unsecured  note." 

In  Wartell  v.  Moore,    (C.  C.  A.   6th  Cir. 
J919)    261    Fed.   762,   it   appeared  tbat  tbe 


bankrupt  borrowed  a  certain  sum  of  money 
to  engage  in  business.  He  formed  a  part- 
nership, but  later  it  was  dissolved,  the  bank- 
rupt assuming  all  its  obligations  and  con- 
tinuing the  business  as  an  individual.  Sev- 
eral days  after  the  dissolution  he  paid  off 
tho^  loan  and  a  month  later  filed  a  voluntary 
petition  ,in  bankruptcy.  His  trustee  brought 
action  to  recover  the  payment  on  the  ground 
that  it  was  a  voidable  preference.  The 
creditor  denied  this,  contending  that  he  was 
an  individual  creditor  of  the  bankrupt,  that 
all  of  the  other  creditors  were  partnership 
creditois  because  no  notice  of  dissolution  had 
been  given,  and  that,  therefore,  he  had  not 
received  a  greater  percentage  than  other 
(rcditors  "of  the  same  class."  Answering 
this  contention,  the  court  said:  "Creditors 
who  have  been  dealing  with  a  partnership, 
find  who  continue  to  furnish  credit  to  the 
concern  after  it  has  become  the  personal 
liusiness  of  one  of  the  partners,  and  who 
have  no  notice  of  the  change,  have  a  right 
to  enforce  their  new  debt  against  the  old 
partnership;  but  this  is  an  option.  The 
truth  is  that  the  debt  accrued  against  the 
nfw  concern,  but  the  old  partners  are  es- 
topped to  make  this  defense,  because,  by 
failing  to  give  notice,  they  had  misled  the 
creditors.  Surely,  in  the  absence  of  any  exer- 
cise by  the  creditors  of  this  optional  right  to 
hold  the  old  concern,  there  can  be  no  legal 
presumption  that  their  debt  is  not  a^inst 
the  new  business,  but  is  against  the  old;  yet 
to  this  presumption  the  position  of  counsel 
must  come. 

"  We  think  it  clear  that  the  motion  to  di- 
rect was  rightly  denied.  We  are  the  better 
content  to  dispose  of  the  case  upon  a  some- 
what strict  construction  of  the  right  to  re- 
view, because  the  transaction  shown  by  the 
r»eculiar  facts  of  this  case,  even  if  it  might 
be  thought  to  lack  some  element  necessary 
to  a  voidable  preference  under  section  60b, 
was  nevertheless  voidable  under  section  67e, 
as  an  attempt  to  defeat  the  intended  opera- 
tion  of  the  Bankruptcy  Law." 

Vol.  I,  p.  1026,  sec.  60b.     [First  ed., 
1912  Supp.,  p.  739.] 

I.  Elements  of  voidability. 
II.  Recovery   of  voidable   preferences. 

1.  Elements  of  VoiDABiiiiTY   (p.  1026) 
Reasonable   cause    to   l^elieve   transaction 
would  effect  preference. — ^To  same  effect  as 
original   annotation,  see  In  re  Star   Spring 
Bed  Co.,  (D.  C.  N.  J.  1919)  257  Fed.  176. 

The  validity  of  the  transfer  does  nut  turn 
upon  the  creditor's  personal  belief,  but  upon 
reasonable  cause  to  believe  that  the  enforce- 
ment of  the  transfer  would  effect  a  prefer- 
ence and  such  cause  depends  upon  all  cir- 
cumstances and  not  merely  upon  the  debtor's 
declaration.  Schuette  v.  Swank,  (1920)  265 
Pa.  St.  576,  109  Atl.  631,  wherein  the  court 
said:  "In  such  case,  where  there  is  reason- 
able cause  to  believe,  the  creditor's  actual 
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belief  is  immftterial  (7  G.  J.  p.  153,  note; 
also  In  re  Hines  [D.  d  144  Fed.  543) ;  and 
reasonable  cause  to  believe  does  not  require 
actual  knowledge  or  actual  belief  (Sundheim 
V.  Ridge  Avenue  Bank  [D.  C]  138  Fed. 
951).  But  the  transfer  is  not  voidable 
merely  because  the  creditor  had  some  cause 
t>  suspect  the  insolvency  of  his  debtor. 
Keith,  Trustee,  v.  Bank,  23  Pa.  Super.  Ct. 
14;  Arthur  D,  Harrington  (D.  C.)  211  Fed. 
215.  However,  where  the  circumstances  are 
such  as  to  incite  a  man  of  ordinary  prudence 
to  inquire,  the  creditor  is  chargeable  with 
notice  of  all  facts  which  a  reasonably  diligent 
inquiry  would  have  disclosed  (Tilt  r.  Giti- 
ons'  Trust  Co.  et  al  [D.  C]  191  Fed,  441)  ; 
and  inquiry  of  the  debtor  alone  is  not  suffi- 
cient (McGirr  v.  Humphrey's  Grocery  Go. 
[D.  C]  192  Fed.  55,  67)." 

The  bare  circumstance  that  those  in 
charge  of  a  sick  m^n's  affairs  paid  on  Friday 
tbe  balance  of  an  indebtedness  due  on  the 
following  Monday,  is  insufficient  ground  for 
suspecting  the  paver's  motives  or  for  im- 
pugning the  payee  s  good  faith  and  holding 
that  he  had  reasonable  cause  to  believe  that 
the  payment  would  effect  a  preference. 
Richardson  v,  Germania  Bank,  (G.  G.  A.  2d 
Cir.  1919)   263  Fed.  320. 

.'8  ineluding  debtor's  insolvency, —  To 
same  effect  as  original  annotation,  see  In  re 
liooechen  Piano  Gase  Go.,  (I).  G.  N.  J.  1919) 
259  Fed.  031. 

It  cannot  be  affirmed  as  matter  of  law 
that,  because  a  debtor's  business  is  bad  and 
it  is  necessary  continually  to  press  him  for 
payment,  the  creditor  has  reasonable  cause 
to  believe  him  insolvent.  Schuette  r.  Swank, 
(1920)  265  Pa.  St.  676,  109  Atl.  631. 

Reasonable  cause  as  of  tohat  time. —  On 
the  question  of  reasonable  cause  to  believe, 
evidence  of  the  creditor  as  to  the  bankrupt's 
ilDancial  condition,  which  he  obtained  some- 
time subsequent  to  the  transaction  alleged  to 
effect  a  preference,  is  not  admissible.  Schuette 
r.  Swank,  (1920)  265  Pa.  St.  576,  109  Atl. 
631. 

Opinion  evidence. — A  creditor's  agent  may 
not  state  his  belief  concerning  the  solvency 
of  the  bankrupt  when  the  transaction  was 
made  if  he  makes  no  claim  of  personal 
knowledge  of  the  assets  and  liabilities  of  the 
banlinipt.  Schuette  t*.  Swank,  (1920)  265 
Pa.  St.  576,  109  Atl.  631. 

Svfficiencij  of  evidence. —  In  the  following 
rase  it  was  held  that  under  the  evidence  the 
creditor  had  reasonable  cause  to  believe  that 
Mjp  transaction  would  effect  a  preference. 
In  re  Clayton,  (D.  C.  N.  J.  1919)  259  Fed. 
911. 

J^ry  question. —  Reasonable  cause  to  be- 
lieve is  a  matter  for  the  jury  upon  all  the 
facts  and  circumstances.  Schuette  i*.  Swank, 
(1920)  265  Pa.  St.  676,  109  Atl.  531. 

Positive  knowledge  unnecessary  —  Xnotol- 
fdge  that  the  bankrupt  has  committed  for- 
9tnj  is  notice  of  a  fact  which  would  incite 
ii  person,  of  reasonable  prudence  to  an  in- 
quiry under  aimilar  circumstances,   and  is 


notice  of  all  the  facts  which  a  reasonably 
diligent  inquiry  would  disclose.  Thus,  the 
payment  of  a  note  on  which  the  holder  knows 
that  the  indorsers'  signatures  have  been 
forged  by  the  maker,  is  a  voidable  prefer- 
ence, if  the  maker  is  insolvent.  Watchmaker 
V.  Barnes,  (C.  G.  A.  1st  Cir.  1919)  269  Fed. 
783,  170  C.  C.  A.  583. 

Knowledge  preaumed  —  Knowledge  of  in- 
solvency.—  In  an  action  under  this  ssHCtion 
by  a  trustee  in  bankruptcy  to  recover  the 
value  of  property  transferred  by  the  bank- 
rupt to  a  creditor  on  the  ground  of  prefer- 
ence, the  creditor  must  be  regarded  to  have 
had  knowledge  of  the  bankrupt's  insolvency 
where  it  appears  that  he  was  a  close  ad- 
viser of  the  bankrupt  in  business  matters, 
that  he  had  an  intimate  acquaintance  with 
the  bankrupt's  affairs,  and  that  he  took  two- 
thirds  of  a  bin  of  goods  purchased  by  the 
bankrupt  entirely  on  credit  and  charged 
to  a  partnership  of  which  the  bankrupt  was 
a  member,  and  applied  it  in  liquidation,  pro 
tanto,  of  a  debt  owing  him  by  the  bankrupt 
before  the  debt  matured.  Gooch  v.  Stone, 
(C.  C.  A.  6th  Gir.  1919)  257  Fed.  631,  163 
C.  C.  A.  581. 

Intent  to  prefer. —  To  same  effect  as  orig- 
inal annotation,  see  Richardson  v.  Germania 
bank,  (C.  G.  A.  2d  Gir.  1919)  263  Fed.  320. 

Preference  only  sufficient  to  pay  part  of 
indebtedness. — A  preference  may  be  unlaw- 
ful when  only  sufficient  to  pay  part  of  the 
indebtedness  for  which  it  was  given.  Schuette 
r.  Swank,  (1920)  265  Pa,  St.  676,  109  AtL 
531. 

II.    Reoovebt    of    Voidable    PBKFBBKNOBfl 

(p.  1038) 

Recovery  of  voidable  preferencet. —  To 
same  effect  as  original  annotation,  see  Watch- 
maker r.  Barnes,  (C.  G.  A.  1st  Gir.  1919) 
259  Fed.  783,  170  G.  C.  A.  583. 

Jurisdiction.— A  federal  district  court  of 
bankruptcy  in  Illinois  has  jurisdiction  of  a 
bill  on  its  chancery  side  by  a  trustee  in  bank- 
ruptcy to  cancel,  as  preferential  and  also  as 
fraudulent,  a  conveyance  of  real  estate  by 
the  bankrupt  within  four  months  preceding 
the  filing  of  the  petition  in  bankruptcy, 
though  the  bankrupt  and  the  defendant,  the 
grantee,  are  both  citizens  of  Illinois  and  the 
real  estate  is  situated  in  that  sUte.  Ward 
V.  Central  Trust  Co.,  (G.  G.  A.  7th  Gir.  1919) 
261  Fed.  344. 

Recovery  by  bill  in  equity— Where  the 
trustee  has  an  adequate  remedy  at  law. — 
The  remedy  at  law  being  adequate,  equity 
is  without  jurisdiction  "to  entertain  a  suit 
brought  by  a  trustee  in  bankruptcy  solely 
to  recover  back  money  unlawfully  paid  by 
the  insolvent  debtor  to  one  of  his  creditors 
in  preference  to  others.  Irons  v.  Bias,  (W. 
Va.  1920)    102  S.  E.  126. 

Defenses  in  general.— Affirming  a  decree 
in  favor  of  the  trustee  in  a  nuit  by  him  to 
set  aside  as  preferential,  and  also  as  fraudu- 
lent, a  conveyance  of  real  estate  by  the  bauk- 
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rupt   within    the    tour    months    period^    the 
court  said: 

"Because'  the  evidence  showed  that  at 
the  time  of  the  trial  the  trustee  had  on 
hand  a  sum  from  rents  largely  in  excess  of 
the  amount  of  the  only  claim  then  allowed, 
appellant  urges  that  the  chancevy  court 
should  not  have  set  aside  the  conveyance. 
(1)  The  chancery  court  was  not  asked,  even 
if  it  had  the  power,  to  control  the  admin- 
istration of  the  bankruptcy  proceeding.  (2) 
The  rents  were  collected  and  held  by  the 
receiver,  and  afterwards  by  the  trustee,  un- 
der interlocutory  orders  of  the  bankruptcy 
court.  If  appellant's  title  to  the  real  es- 
tate should  be  upheld,  presumably  the  rents 
would  belong  to  him.  He  made  no  offer  that 
the  rents  should  be  applied  by  the  trustee 
in  satisfaction  of  claims  against  the  bank- 
rupt estate."  Ward  v.  Central  Trust  Co., 
(C.  C.  A.  7th  Cir.  1919)   261  Fed.  344. 

Res  judicata. —  In  a  suit  by  the  trustee  to 
set  aside,  as  preferential  and  also  as  fraud- 
ulent, a  conveyance  made  by  the  bankrupt 
within  the  four  months  period,  the  court 
has  no  jurisdiction  to  review  the  existence 
of  the  necessary  facts  involved  in  the  adjudi- 
cation of  bankruptcy.  But  that  is  the  extent 
of  the  binding  effect  of  the  adjudication  as 
a  judgment  in  rem,  and  although  the  peti- 
tion in  bankruptcy  charged  that  the  con- 
veyance from  the  bankrupt  was  an  act  of 
bankruptcy,  the  grantee  was  entitled,  in 
the  suit  against  him  to  set  it  aside,  to  have 
a  full  opportunity  to  controvert  the  trustee's 
allegations  and  proofs  respecting  the  gran- 
tee's guilty  knowledge  and  fraudulent  con- 
duct. Ward  V.  Central  Trust  Co.,  (C.  C.  A. 
7th  Cir.  1919)  261  Fed.  344. 

Where  the  question  whether  a  creditor 
has  received  a  voidable  preference  from  the 
bankrupt  has  been  properly  put  in  issue  and 
litigated  in  the  bankruptcy  proceeding  be- 
tween the  trustee  and  the  creditor,  the  find- 
ings of  the  referee  in  favor  of  the  trustee 
constitute  an  adjudication  and  the  question 
cannot  thereafter  be  litigated  in  the  district 
court.  Lincoln  t*.  People's  Nat.  Bapk,  (E.  D. 
Mich.   1919)    260  Fed.  422. 

Pleadings  —  Complain  t. —  In  Minnesota, 
etc.,  Power  Co.  t*.  Losey,  (C.  C.  A.  8th  Cir. 
1919)  260  Fed.  689,  171  C  C  A.  427,  it 
waa  contended  that  the  bill  of  complaint  in 
an  action  to  recover  a  voidable  preference, 
was  insufficient  to  state  a  cause  of  action. 
Answering  this  contention,  the  court  said: 
'*  The  action  is  statutory  and  the  bill  fully 
recites  the  statutory  requirements.  The  bill 
of  complaint  need  not  allege  the  identity  of 
the  existing  creditors  with  those  at  the  time 
of  the  alleged  transfer  in  an  action  to  re- 
cover a  preference.  The  citations  by  the  ap- 
pellant are  not  those  of  suits  to  recover 
preferences,  but  are  to  avoid  transfers  in 
fraud  of  creditors,  which  suits  may  be 
brought  at  any  time  subsequent  to  the  trans- 
fer, and  are  not  limited  to  the  four  mouths. 
In  Buits  to  avoid  transfers  in  fraud  of  cred- 


itors, allegations  are  required  such  as  are 
insisted  upon  by  the  defendant  here.  It 
may  be  added,  however,  that  before  defendant 
made  its  motion  to  dismiss  the  bill  at  the 
close  of  plaintiff's  case,  evidence  had  been 
introduced  fully  covering  all  of  the  matters 
which  appellant  insists  should  have  been 
stated  in  the  bill  of  complaint.  This  evi- 
dence showed  the  identity  of  the  creditors 
at  the  time  this  alleged  transfer  was  made, 
and  also  that  their  claims  had  been  allowed 
in  the  bankruptcy  proceeding." 

Issues  determinable. —  In  a  suit  by  the 
trustee  to  set  aside,  as  preferential  and  also 
as  fraudulent,  a  conveyance  of  real  estate 
by  the  bankrupt  within  the  four  months 
period,  it  is  not  within  the  province  of  the 
court  to  determine  whether  the  unexpended 
balance  of  funds  in  the  hands  of  the  trustee 
shall  he  returned  to  the  grantee  defendant, 
or  whether  the  trustee  shall  be  required  to 
convey  U)  the  grantee  defendant  any  unsold 
parceis  of  the  real  estate.  W^ard  r.  Central 
Trust  Co.,  (C.  C.  A.  7th  Cir.  1919)  251  Fed. 
344. 

Evidence  —  Sufficiency. —  In  Minnesota, 
etc.,  Power  Co.  f.  Losev,  (C.  C  A,  8th  Cir. 
1919)  260  Fed.  689,  f7l  C  C  A.  427,  it 
was  held  that  the  evidence  was  sufficient  to 
support  the  findings  of  the  trial  court  that 
the  transfer  of  certain  property  of  the  bank- 
rupt to  the  defendant  constituted  a  voidable 
preference. 

Request  for  directed  verdict. —  In  an  ac 
tion  by  the  trustee  to  recover  payments  al- 
leged to  have  been  preferential,  there  lieing 
evidence  tending  to  prove  that  the  bankrupt 
was  insolvent  when  the  payments  were  made, 
and  that  the  defendant  had  reasc»nable  <-ause 
to  believe  that  the  enforcement  of  the  trans- 
fer would  effect  a  preference,  the  court  did 
not  err  in  refusing  a  request  to  charge  the 
jury  to  return  a  verdict  for  the  defendant. 
J  M.  Radford  Grocerv  Co.  r.  Haynie,  (C.  C. 
A.  5th  Cir.  1919)  261* Fed.  349. 

Judgment — Knirji  vnith  siajf. — In  an  action 
for  the  recovery  of  a  voidable  preference, 
the  defendant  contended  that  a  judgment 
against  him  should  be  entered  with  stay  of 
execution  until  the  defendant  has  oppor- 
tunity to  prove  its  claim  in  the  bankruptcy 
court,  and  having  done  so,  then  have  the 
amount  thereof  set  off  against  the  judgment, 
leaving  execution  to  ishuc  for  the  balance.  The 
court  denied  this  contention.  Minnesota,  etc.. 
Power  Co.  r.  Losev,  (C  C.  A.  8th  Cir.  1919) 
260  Fed.  689,  hTc.  C.  A.  427. 

Vol.  I,  p.  1048,  sec.  62a.     [First  ed,, 

1012  Snpp.,  p.  749.1 

Necessary  expenses  allowed  —  Power  of 
(our^— Within  the  limitations  prescribed 
bv  this  section  and  Oeiieral  Order  No,  28 
("i  Fed.  Stat.  Ann.  2d  ed.  857),  the  allow- 
ance of  necessary  expenses  in  banV:ruptcy 
proceedings  is  within  the  power  and  control 
of  the  United  States  District  Court,  both 
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to  the  occasion  tberefor  and  the  amount 
thereof,  and  if  parties  are  aggrieved  by  the 
action  of  the  court  in  this  behalf,  they  must, 
by  petition  for  review  or  appeal,  bring  the 
matter  directly  before  an  appellate  tribunal, 
and  that,  if  this  is  not  done,  the  judgment 
becomes  final  and  is  not  subject  to  collateral 
atUck.  U.  S.  r.  Ward,  (C.  C.  A.  8th  Cii:. 
1919)  257  Fed.  372.  168  C.  C.  A.  412. 

Clerk  hire  and  office  expenses. —  The 
United  States  District  Court  may  authorize 
the  referee  to  employ  a  clerk,  and  allow  an 
expense  for  stationery,  office  rent,  light,  heat, 
and  phone,  and  these  authorizations  may  be 
made  by  standing  rule  or  order  as  well  as  by 
special  order  in  any  particular  case.  U.  S. 
r.  Ward,  (C.  C.  A.*  8th  Cir,  1919)  257  Fed. 
372.  168  C.  C.  A.  412. 

Expenses  of  clerk  in  mailing  notices, — A 
District  Court  has  the  authority  to  allow  as 
charges  against  bankrupt  estates  the  rea- 
sonable expense  incurred  by  its  clerk,  in 
issuing,  mailing  and  publishing  notices,  and 
such  judgment  of  allowance  may  not  be  col- 
laterally attacked.  U.  S.  t;.  United  States 
Fidelity,  etc.,  Co.,  (S,  D.  Tex.  1919)  263 
Fed.  442. 

The  expenses  of  an  assignee  for  the  bene- 
fit of  creditors. —  To  same  effect  as  original 
annotation,  see  Gardner  r.  Gleason,  (C.  C. 
A.  1st  Cir.  1919)  259  Fed.  755,  170  C.  C,  A. 
555,  holding  that  where  the  occupancy  of 
premises  by  an  assignee  was  of  benefit  to  the 
estate,  rent  for  such  occupancy  should  be 
allowed  as  one  of  the  expenses  in  preserv- 
ing the  estate;  in*  re  Morris,  (D.  C.  Mass. 
1919)  258  Fed.  712,  wherein  various  items 
of  an  assignee's  account  were  considered. 
The  court  said:  "Before  the  petition  in 
bankruptcy  is  filed  the  rule  will  be  leniently 
applied;  and  the  assignee  will  be  given  the 
benefit  of  any  fair  doubt  so  long  as  he  keeps 
vithin  the  powers  conferred  upon  him  in 
the  instrument  of  assignment. .  But  after 
bankruptcy  proceedings  have  been  instituted, 
there  is  no  reason  why  the  rule  should  not 
be  strictly  applied  and  the  assignee  be  com- 
pelled toes^blish  that  the  payments  with 
vhich  he  seeks  to  be  credited  did  in  fact 
benefit  the  estate.'' 

Fees  of  trustee's  attorney  — Allowance  of 
daim  through  fraud. —  Where  it  appears 
that  an  attorney  for  a  trustee,  while  acting 
as  attorney  for  the  estate  and  its  creditors 
in  rendering  services  for  which  his  claim 
was  allowed,  was  really  working  against 
their  interests,  and  without  the  knowledge 
of  the  court  allowing  his  claim,  such  court 
will  on  its  motion  re-examine  the  claim  and 
disallow  it.  In  re  De  Rau,  (C.  C.  A.  6th  Cir. 
1019)  260  Fed.  732,  171  C.  C.  A.  470. 

Vol.  I,  p.  1055,  sec.  63a  (1).    [First 

ed.,  1912  Supp.,  p.  753.] 

Judgments  —  .4  judgment  for  a  tort  ren- 
dered after  the  fiUvg  of  a  petition  in  hank- 
fniptcy  is  not  a  provable  claim  sgainst  the 


bankrupt's  estate.  In  re  Kroeger  Bros.  Co., 
(E.  D.  Wis.  1920)  262  Fed.  463,  wherein 
the  court  said  regarding  claims  provable 
under  this  section: 

"Under  the  provision  of  the  Bankruptcy 
Act  (section  63)  governing  the  case  before 
us,  a  claim  to  be  provable  must  have  the 
dual  ingredients,  (1)  a  fixed  liability,  as 
evidenced  by  a  judgment  or  an  instrument 
in  writing  (2)  at  the  time  of  filing  the  peti- 
tion in  bankruptcy.  It  will  be  conceded  that 
the  bankruptcy  court  is  bound  absolutely  to 
ascertain  the  facts  and  apply  the  statute 
according  to  its  very  terms;  that  it  is  power- 
less and  without  discretion,  upon  considera- 
tions of  justice  or  otherwise,  to  antedate  a 
liability  or  to  give  it  a  fixed  character  as 
of  any*  time  other  than  that  prescribed  in 
the  statute.  So,  in  the  present  case,  if  the 
judgment  presented  as  the  basis  of  the  claim 
had  been  rendered  in  the  ordinary  course, 
after  filing  the  petition,  but  upon  a  verdict 
rendered  before,  the  court  would  be  power- 
less to  treat  the  judgment  as  effective  on  or 
prior  to  the  date  of  filing  the  petition  in 
bankruptcy.  It  is  agreed,  however,  that  at 
the  time  when  the  bankruptcy  petition  was 
filed,  there  was  not  only  no  judgment  in 
favor  of  the  petitioner  herein,  but  in  truth 
against  her;  and  if  the  Supreme  Court  of 
Wisconsin  had  not  directed  a  nunc  pro  tunc 
entrv  of  the  judgment,  I  believe  there  would 
be  no  question  that  the  bankruptcy  court 
would  be  powerless  to  give  the  judgment  ef- 
fect as  of  July,  1918.  Now,  if  the  bank- 
ruptcy court  is  so  limited,  it  cannot  be  that 
any  other  court  has  greater  power  or  anj 
discretion  in  respect  of  the  ingredients  oi 
a  provable  claim  and  the  manner  of  evidenc- 
ing them.  Indeed,  if  such  power  or  dis- 
cretion were  recognized,  no  good  reason  can 
be  urged  for  denying  to  private  parties  the 
analogous  power  "or  right  of  moving  back, 
by  agreement,  the  effective  date  of  an  'in- 
strument in  writing'— the  other  evidence 
or  test  of  '  fixed  liability.' " 

Contingent  claims. — ^An  unpaid  stock  sub- 
scription of  the  bankrupt  in  a  corporation, 
as  evidenced  by  an  order  in  a  state  court, 
making  a  call  and  assessment  upon  the  bank- 
rupt in  a  receivership  proceeding  in  that 
court  prior  to  the  bankruptcy  proceedings, 
is  not  a  contingent  claim  but  a  fixed  liability, 
and  is  provable  in  bankruptcy.  In  re  Thomp- 
son, (W.  D.  Wash.  1918)  267  Fed.  140, 
wherein  the  court  said:  "The  subscription 
of  Peter  Thompson  for  stock  in  the  Peter 
Thompson  Company,  a  corporation,  prior  to 
liis  bankruptcy,  was  the  creation  of  a  debt. 
Whether  it  was  fully  paid  or  not  by  the  prop- 
erty which  he  turned  over  to  the  corpora- 
tion was  a  question  to  be  determined  upon 
tbe  liquidation  of  the  claim  on  account  of 
his  stock  subscription,  and  the  only  thing 
in  the  nature  of  a  contingency  involved  would 
be  the  amount,  if  any,  of  the  debts  of  the 
corporation,  for  the  payment  of  which  the 
Htock    subscription   would   be    a   trust   fund. 
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This,  as  shown  by  the  referee'n  certificate, 
had  ceased  to  be  a  contingency  incapable  of 
determination  prior  to  Peter  Thompson's 
going  into  bankruptcy  —  ceased  by  reason  of 
the  assignment  for  the  benefit  of  creditors  of 
Peter  Thompson  Company,  a  corporation, 
which  assignment  was,  without  interruption, 
followed  by  the  receivership  proceeding,  all 
antedating  the  bankruptcy  of  Peter  Thomp- 
«on.  It  had  ceased  to  be  *  contingent,*  m 
the  flense  of  liable  to  occur,  at  the  time  of 
filing  the  petition.  It  had  occurred,  and 
already  had  come  to  pass,  and  all  that  was 
left  was  to  determine  that  which  had  already 
occurred." 

Fraud  —  Bankrupt's  fraud. —  Where  a 
bankrupt  has  attained  money  by  fraud,  he 
is  under  an  obligation  to  restore  it,  and  the 
person  defrauded  has  a  claim  against  him 
which  is  provable  in  bankruptcy  and  is  a 
creditor.  Watchmaker  v.  Barnes,  (C.  C.  A. 
Ist  Cir.  1919)  269  Fed.  783,  170  C.  C.  A. 
583. 

Vol.  I,  p.  1073,  sec.  63a  (5).    [First 

ed.,  1912  Supp.,  p.  764.] 

Partnership  debt  reduced  to  judgment  as 
proyable  against  partner. — A  partnership 
debt  reduced  to  judgment  after  the  filing  by 
one  of  the  partners  m  his  individual  capacity 
of  a  petition  in  bankruptcy  is  provable 
against  the  individual  estate  of  tne  peti- 
tioner, provided  costs  and  interest,  after  suc-li 
filing  and  up  to  the  time  of  the  entry  of 
judgment,  have  been  credited.  Gordon  r. 
Texas  Co.,  (Me.  1920)   109  Atl.  368. 

Vol.  I,  p.  1074,  sec.  63b.     [First  ed., 

1912  Snpp.,  p.  76^5.] 

Liquidation  of  claims  for  tort. — A  claim 
for  unliquidated  damages  arising  out  of  a 
pure  tort  which  neither  constitutes  a  breach 
of  an  express  contract  nor  results  in  any 
unjust  enrichment  of  the  tortfeasor  that 
may  form  the  basis  of  an  implied  contract  is 
not  made  provable  in  bankruptcy  by  the  pro- 
vision of  this  section,  since  this  provision 
does  not  add  claims  of  purely  tortious  origin 
to  the  prov^-ble  debts  enumerated  in  para- 
graph a  of  8  ich  section,  but  provides  a  pro- 
cedure for  liquidating  claims  provable  under 
that  paragraph  if  not  already  liquidated. 
Sehall  r.  Camors,  (1920)  251  U.  S.  239,  40 
S.  Ct.  136,  W  U.  S.  (L.  ed.)  —{affirming 
(C.  C.  A.  5th  Cir.  1918)  250  Fed.  6,  162 
C.  C.  A.  178)  wherein  the  court  said: 
"  Historically,  bankruptcy  laws,  both  in 
England  and  in  this  country,  have  dealt  pri- 
marily and  particularly  with  the  concerns 
of  traders.  Our  earlier  bankruptcy  acts  in- 
variably have  been  regarded  as  excluding 
from  consideration  unliquidated  claims  aris- 
ing purely  ex  delicto.  Act  of  April  4,  1800, 
chap.  19,  2  Stat,  at  L.  19:  Dusar  r.  Murga- 
trovd.  1  Wash.  C.  C.  13,  Fed.  Cas.  No.  4,199; 
Act  of  August  19,  1841,  chap.  9,  5  Stat,  at  L. 
440;    Doggett    r.    Emerson,    1    Wbodb.   &   M. 


105,  Fed.  Oas.  No.  3,962;  Act  of  March  2» 
1S67,  chap.  176,  §§  11  and  19,  14  Stat,  at 
L.  517,  521,  526,  U.  S.  Rev.  Stat.  |§  6014, 
5067;  Black  v.  McClelland,  Fed.  Cas.  No. 
1.462;  Re  Schuchardt,  S  Ben.  686,  Fed.  Cas. 
No.  12,483;  He  Boston  &  F.  Iron  Works,  23 
Fed.  880. 

"  Can  it  be  supposed  that  the  present  act 
was  intended  to  depart  so  widely  from  the 
precedents    as    to    include   mere    tort    claims 
among  the  provable  debts?     Its  63b  section 
does  not   so  declare   in  terms,  and   there   is 
nothing   in   the   history  of  the  act  to  give 
ground  for   such  an   inference.     It  was   the 
result  of  a  long  period  of  agitation,  partici- 
pated in  by  commercial  conventions,  boards 
of  trade,  cnambers  of  commerce,  and  other 
commercial  bodies.     To  say  nothing  of  meas- 
ures proposed  in  previous  Congresses,  a  bill 
ill  substantially  the  present  form  was  favor- 
ably reported  %  the  Committee  on  the  Judi- 
ciary of  the  House  of  Representatives  in  the 
first  session  of  the  54th  Congress.     Havine 
tlien    failed    of    passage,    it    was    submitted 
again  in  the  second  session  of  the  55th  Con- 
gress as  a  substitute  for  a  Senate  bill;  after 
dipagreeing  votes  of  the  two  Houses,  it  went 
to  conference,  and  as  the  result  of  a  oonfer- 
cnie   report   became   law.      It   is   significant 
that    §    63,    defining   'debts   which    may   be 
proved,*   remained   unchanged    from   first    to 
Inst,    except    for    a    slight    and    insignificant 
variance  in  clause  (5)  in  the  final  print,  the 
word  '  interests  '  having  been  substituted  fo?^ 
*  interest.*    House  Kept.  No.  1228,  54th  Cong. 
Iflt   Sess.  p.   39;   House  Rept.   No.  66,  55Ui 
Cong.  2d  Sess,  p.  21;    Senate  Doc.  No.  294, 
55th    Cong.   2d    Sess,   p.   22.      Evidently   the 
words  of  the  section  were  carefully  chosen ; 
and  the  express  mention  of  contractual  ob^ 
ligations    naturally    excludes    those    arising 
from    a   mere    tort.      Since    claims    founded 
upon   an   open   account  or   upon   a   contract 
express  or  implied  often  require  to  be  liqui- 
dated,   some    provision    for    procedure    evi- 
dently was  called  for;   clause  b  fulfils   this 
function,    and     would     have    to    receive     a 
strained    interpretation     in    order    that     it 
should  include  claims  arising  purely  ex  de- 
licto.    Such  claims  might  easily  have  been 
mentioned  if  intended  to  be  Included.     Upon 
every  consideration,  we  are  clear  that  claims 
based  upon   a   mere   tort   are  not   provable. 
Where   the   tortious   act   constitutes   at   the 
same  time  a  breach  of  contract,  a  different 
question  may  be  raised,  with  which  we  have 
no  present  concern;  and  where,  by  means  of 
the  tort,  the  tortfeasor  obtains  something  of 
value  for  which  an   equivalent   price  ought 
to  be  paid,  even  if  the  tort  as  such  be  for-- 
given,  there  may  be  a  provable  claim  quasi 
ex  contractu, 

"  Of  course,  §§  63  and  17  are  to  be  read 
together.  The  reference  in  the  latter  section 
to  *  provable  debts,*  defined  in  the  former, 
would  be  sufficient  to  show  this.  , 
There  is  nn  argument  ab  inconvenient!,  based 
upon  the  8uppoi?ed  danger  that  if  tort  claims 
be  held  not  provable  they  mny  be  preferred 
bv  tailing  debtors  without  redress  under  sec- 
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Hon  60,  a  and  b  (30  Stat.  562),  amended 
February  5,  1903  (chapter  487,  §  13,  82 
Stat.  797,  79&),  amended  June  25,  1910 
(chapter  412,  §  11,  36  Stat.  838,  842),  held 
to  apply  only  to  provable  claims.  Richard- 
son t.  Shaw,  209  U.  S.  365,  381,  28  Sup.  Ct. 
612,  62  L.  Ed.  83?,  14  Ann.  Cas.  981.  See 
also  Clarke  r.  Rogers,  228  U.  S.  534,  542,  33 
Sup.  Ct.  587,  57  L.  Ed.  953.  We  are  not 
much  impressed.  If  there  be  danger  of  mis- 
chief here,  other  than  such  as  may  be  reached 
under  the  provisions  of  section  67e  or  sec- 
tion 70e  respecting  fraudulent  conveyances 
and  transfers  (sec  Dean  /.  Davis,  24^  U.  S. 
438,  444,  37  Sup.  Ct.  130,  61  L.  Ed.  419),  the 
Congress  may  be  trusted  to  supply  the  rem- 
ttly  by  an  appropriate  amendment.'' 

Vol.  I,  p.  1076,  sec.  64a.    [First  ed., 

1912  Supp.,  p.  766.] 

Order  of  priority  —  Priority  over  cost  of 
admini9iration, — A  claim  of  the  United 
States  for  priority  for  taxes  owing  by  a 
bankrupt  to  it  is  governed  by  this  section 
and  section  64b  rather  than  by  R.  S.  sec. 
3466  (2  Fed.  Stat.  Ann.  (2d  ed.)  216).  Un- 
der this  section,  however,  the  United  States 
is  only  entitled  to  priority  over  the  claims 
<rf  other  "creditors."  It  is,  therefore,  not 
entitled  to  have  its  claim  for  taxes  paid  be- 
fore the  costs  and  expenses  of  administering 
the  insolvent  estate.  In  re  Jacobson,  (C.  C. 
A,  7th  Cir.  1920)  263- Fed.  883.  In  passing 
upon  this  question,  the  court  said: 

''The  first  section  quoted  (R.  fi.  sec.  3466) 
is  a  general  statute.  It  existed  prior  to  the 
passage  of  the  Bankruptcy  Act  and  was 
partly  superseded  by  that  act.  In  other 
words,  sections  64a  and  64b  of  the  Bank- 
ruptcy Act  are  in  pari  materia  with  section 
3466.  Debts  due  the  United  States  other 
than  taxes  are  not  given  the  same  protection 
in  the  two  cited  sections  of  the  Bankruptcy 
Act  as  existed  under  the  general  statute, 
section  3466,  or  under  the  Bankruptcy  Act 
of  1867.  14  Stat.  517.  This  is  clearly 
brought  out  by  Mr.  Justice  McKenna  in 
Guarantee  Title  &  Trust  Co.,  Trustee,  t?.  Title 
Guaranty  A;  Surety  Co.,  224  U.  S.  152,  32 
Sup.  Ct.  457,  56  L.  Ed.  706.  Speaking  of  the 
Tarious  Bankruptcy  Acts,  the  court  says  ( 224 
U.  S.  158,  32  Sup.  Ct.  450,  56  L.  Ed.  706) : 
'The  Bankruptcy  Act  of  1867*,  as  we  have 
seen,  provided  for  priority,  first,  for  the  pay- 
ment of  expenses,  and  second,  of  "  all  debts 
due  to  the  United  States,  and  all  taxes  and 
assessments  under  the  laws  thereof.''  The 
priority,  therefore,  given  by  the  Bankruptcy 
Act,  was  coextensive  with  the  prioritv  given 
by  the  statute  of  1797.  In  other  words,  to 
repeat,  there  was  a  reaffirmation  by  the 
Bankruptcy  Act  of  the  statute  of  1797.  But 
there  is  not  such  affirmation  by  the  Bank- 
ruptcy Act  of  1898  of  that  statute,  which 
still  exists,  as  we  have  said,  aa  section  3466 
of  the  Revised  Statutes,  supra.  There  is  a 
chan^  in  provisions,  and  we  come  to  the 
question  if  there  is  a  change  of  purpose.' 


"Proceeding  further,  the  court  savs  (5i24 
U.  S.  159,  32  Sup.  Ct.  459,  56  L.  Ed.  706)  : 

*  It  will  be  seen,  therefore,  that  by  the 
statute  of  1797  (now  section  3466)  and  sec- 
tion 5101  of  the  Revised  Statutes  all  debts 
due  to  the  United  States  were  expressly 
given  priority  to  the  wages  due  any  opera- 
tive, clerk  or  house  servant.  A  different  or- 
der is  prescribed  by  the  act  of  1898,  and 
something  more.  Labor  claims  are  given 
priority,  and  it  is  provided  that  debts  hav- 
ing priority  shall  be  paid  in  full.  The  only 
exception  is  "  taxes  legally  due  and  owing 
by  tne  bankrupt  to  the  United  States,  state, 
county,  district  or  municipality."  These 
were  civil  obligations,  not  personal  conven- 
tions, and  preference  was  given  to  them,  but 
as  to  debts  we  must  assume  a  change  of  pur- 
pose in  the  change  of  order.  And  we  cannot 
say  that  it  was  inadvertent.  The  act  takes 
into  consideration,  we  thinks  the  whole 
range  of  indebtedness  of  the  bankrupt,  na- 
tional, state,  and  individual,  and  a^ssigns  the 
order  of  payment,* 

"  We  have  quoted  thus  freely  to  justify 
the  elimination  from  this  case  —  that  is,  so 
far  as  it  relates  to  taxes  as  distinguished 
from  other  debts  —  of  section  3466.  Revised 
Statutes,  confidently  relied  upon  by  counsel 
for  the  government.  And  his  chief  citations 
{In  re  Weiss  [D.  C]  159  Fed.  295;  In  re 
Prince  [D.  C]  131  Fed.  546;  In  re  Cramond 
[D.  C]  145  Fed.  966;  City  of  Chattanooga 
r.  Hill,  139  Fed.  600,  71  C.  C.  A.  584,  3  Ann. 
Cas.  237)  were  all  decided  prior  to  the  deci- 
sion in  Guarantee  Title  &  Trust  Co.  f.  Title 
Guaranty  &  Surety  Co. 

"  If  petitioner's  claim  is  entitled  to  prior- 
ity, it  must  then  be  by  virtue  of  section  ^^ 
of  the  Bankruptcy  Act.  Its  claim,  being  for 
a  tax,  is  entitled  to  the  preference  and  pri- 
ority which  this  section  provides.  But  wnat 
is  the  priority  thus  created?  Clearly  prior- 
ity over  claims  of  other  '  creditors.'  This 
section  directs  payment  of  these  taxes  *  in 
advance  of  the  pajonent  of  dividends  to  cred- 
itors,' 'Creditors'  of  the  bankrupt  are  not 
entitled  to  dividends  until  the  taxes  are  paid. 
No  recognition  of  priority  in  favor  of  taxes 
appears,  exjcept  as  to  creditors.  WTio,  then, 
are  the  *  creditors '  of  whose  claims  Congress 
was    speaking?      Having    defined    the    term 

*  creditor '  by  a  previous  section,  it  was  no 
doubt  making  use  of  its  own  definition,  in 
thus  using  the  term  in  section  64a.  '  '*  Credi- 
itors  "  shall  include  any  one  who  owns  a  de- 
mand .  .  .  provable  in  bankruptcy.'  Thus  Con- 
gress by  section  1,  subd.  9,  of  the  act,  compre- 
hensively 'designates  the  class  known  as  cred- 
itors, the  class  whose  claims  are  subject  to 
the  claims  of  'the  United  States,  state, 
county,  district,  or  municipality'  for  taxes. 
By  no  stretch  of  the  definition  of  this  term 
'  creditor '  could  it  be  construed  to  include 
clerk,  trustee,  referee,  or  any  one  whose  re- 
lation with  the  bankrupt  or  the  bankrupt's 
estate  began  subsequent  to  the  filing  of  the 
petition  in  bankruptcy. 

Moreover,  it  is  hardly  conceivable  that 


c« 


1 


440 


FED.  STAT.  ANN.— 1920  SUPP. 


the  Congress  should  confer  upon  the  Dis- 
trict Court  power  to  administer  bankrupt 
ef>tates,  to  sequester  and  preserve  property, 
perishable  as  well  as  losable^  and  yet  deny 
to  the  court  the  right  to  protect  its  officers 
in  the  performance  of  their  duties,  not>vith- 
standing  Auch  performance  of  duties  and 
such  administration  of  the  insolvent  estate 
is  for  the  benefit  of  the  taxing  powers  even 
more  than  it  is  for  the  general  creditors. 
State  of  New  Jersey  i\  Lovell,  179  Fed.  321, 
102  C.  C.  A.  505,  31  L.  R.  A.   (N.  S.)   988." 

Vol.  I,  p.  1083,  sec.  644)  (2).    [First 

ed.,  1912  Supp.,  p.  771.] 

Secognition  of  creditor's  right  to  recover 
property  for  estate. — To  same  effect  as  orig- 
inal annotation,  see  In  re  Vadner,  (D.  C. 
Nev.  1918)   259  Fed.  614. 

Vol.  I,  p.  1083,  sec.  644)  (3).    [First 

ed.,  1912  Supp.,  p.  772.] 

The  lien  of  attorneys  of  the  bankrupt  for 
costs  in  an  action  by  a  creditor  in  which  the 
bankrupt  was  named  as  one  of  the  defend- 
ants, is  superior  to  the  right  claimed  by  the 
creditor  to  set  off  a  judgment  held  by  it 
against  the  bankrupt  and  her  husband.  In 
re  Hughes,  (E.  D.  N.  Y.  1919)  257  Fed.  986. 

• 

Vol.  I,  p.  1090,  sec.  64b,  Fourth. 

[First  ed.,  1912  Siipp.,  p.  774.] 

Relation  of  master  and  servant  contem- 
plated.—  Where  the  salary  to  be  paid  an  em- 
ployee under  an  agreement  is  not  merely  for 
his  services  in  carrying  on  a  certain  busi- 
ness but  also  consideration  for  the  sale  of 
such  business  to  his  employer,  he  is  not  en- 
titled to  claim  priority  in  payment  under 
this  section.  In  re  Quackenbush,  (D.  G.  N.  J. 
1919)  259  Fed.  599. 

Time  of  earning  wages  —  Priorities  ao 
corded  by  state  laios. —  Claims  of  workmen 
for  labor  performed  more  than  ninety  days 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, are  entitl^  to  priority  if  such  prior- 
ity is  accorded  them  by  state  laws.  In  re 
Western  Condensed  Milk  Co.,  (C.  C.  A.  9th 
Cir.  1919)   261  Fed.  62,  171  C.  C.  A.  658. 

Vol.  I,  p.  1100,  sec.  64b  (5).     [First 
ed.,  1912  Siipp.,  p.  777.] 

Priority  dependent  on  state  law  —  Ijabor 
claimants  who  filed  their  claims  a^  required 
by  the  state  statute  with  the  receiver  of  a 
corporation  employer  appointed  by  a  state 
court  within  the  time  required  by  the  state 
statute,  and  whose  claims  are  properly  al- 
lowed by  the  state  court,  and  under  the  stat- 
ute are  entitled  to  priority  of  payment  over 
other  creditors,  are  entitled  to  that  priority 
in  the  bankruptcy  court,  although  a  period 
of  more  than  ninety  days  has  elapsed  from 
the  time  those  claimants  performed  the  work 
or  labor,  for  which  they  filed  their  claims 


with  the  receiver,  before  the  corporation  was 
adjudged  a  bankrupt.  In  re  Western  Con- 
densed Milk  Co.,  (CCA.  9th  Cir.  191») 
261  Fed.  62,  171  C.  C  A.  668,  citing  as  a 
case  "quite  like  the  one  at  bar,"  In  re 
Laird,  (€.  C.  A.  6th  Cir.  1901 )  109  Fed.  660, 
4S  C  C  A.  538. 

Landlord's  right  to  priority. —  To  the  same 
effect  as  the  original  annotation,  see  Slayton 
V.  Droun,  (Vt.  1919)   107  Atl.  307. 

Priority  between  assignees. —  The  question 
of  priority  between  assignees  of  choses  in 
action  is  one  of  general  jurisprudence  and 
the  decisions  of  the  highest  court  of  a  state 
are  not  controlling.  In  re  Leterman,  (C  C. 
A.  2d  Cir.  19*19)  280  Fed.  643,  171  C  C.  A. 
327,  wherein  it  was  said: 

"  In  Methven  r.  Staten  Island,  66  Fed.  113, 
13  C  C  A.  362,  this  court  had  before  it  the 
question  whether  an  assignee  who  first  gives 
notice    to    the    del)tor   has    the    prior    right 
though   the   assignment   to  him   is  later    in 
date  than  that  to  the  other  assignee.     The 
court  held  tliat  as  between  two  assignees  the 
one   who   first   gives   notice    has   the  better 
right.       In   so  deciding  this  court  declared 
that  the  question  is  one  of  general  jurispru- 
dence and  that  the  decisions  of  the  highest 
court  of  the  Atate  are  not  controlling.     We 
ndhere    to    that    ruling    in    this    case.      The 
clause  found  in  the  agreement  between  Cole- 
man  &    Co.    and    the   bankrupt,   that   *  this 
agreement   shall   be   construed    according    to 
the  law  of  the  state  of. New  York,'  if  binding 
as  between  assignor  and  assignee,  is  not  bind- 
ing  as  against    a  subsequent   assignee,   who 
wa«  not  a  party  to  it.     It  is  not  decisive  in 
this    court    of    the    question    now    presented 
that  the  courts  of  the  state  of  New  York 
have  laid  down  the  rule  that,  as  between  dif- 
ferent assignees  of  a  chose  in  action  by  ex- 
])ress  assignment  from  the  same  person,  the 
one  prior  in  point  of  time  will  be  protected, 
although  he  has  given  no  notice  of  such  as- 
signment to  either  the  subsequent  assignee 
or  the  debtor.     Fortunato  v.  Patten,  147   N. 
Y.  277,  2»3,  41  N.  E.  572.     In  this  respect 
the  rule  in  New  York  differs  from  the  rule 
in   the  federal  courts  and  from  that  which. 
prevails  in   England   and   in  the  courts    in 
many  of  the  states. 

**  The  leading  case  on  this  subject  is   the 
well-known  case  of  Dearie  v.  Hall,  3  Bus.    1, 
whicJi  held  that  a  third  assignee  who   hsid 
given  notice  was  entitled  to  priority  over   & 
first  and  second  assignee  who  did  not  give 
notice.    That  case  and  the  cases  which  hstve 
followed  it  have  gone  upon  the  theory  thstt 
personal  property  passes  by  delivery  of  pos- 
session, and   that   if   one  who   acquires    the 
right   to   take   possession    does  not   take     it 
he   is   responsible   for   the   consequences.       A. 
chose  in  action  does  not  admit  of  tangible 
actual  possession,  hut  the  assignee  who  gi^ 
notice  to  the  legal  holder  of  the  fund  di 
that  which  is  tantamount  to  obtaining 
session   by   placing  the   holder  of   the   fund 
under  an  obligation  to  treat  it  fm  his  »rop« 
crty;  and  if  he  omits  to  give  that  notices   h.e 
is   guilty   of    the    same   neglect    as   he    >%'hc 
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leaves  a  personal  chattel  to  which  he  has 
acquired  a  title  in  the  actual  possession  and 
under  the  absolute  control  of  another  per- 
•on." 

Laches  of  creditor  as  affecting  claim  to 
priority. — A  creditor  is  not  entitled  to  a  pre- 
ferred claim  on  the  proceeds  from  the  sale 
of  certain  real  property  of  a  bankrupt, 
where  it  appears  that  the  bankrupt  executed 
a  void  mort|^ge  on  the  real  property  to  the 
creditor,  which  created  no  lien,  and  the  re- 
,  cordation  of  which  gave  no  notice  of  a  lien 
to  other  creditors  of  the  bankrupt,  and  it 
further  appears  that  the  creditor  brought  no 
suit  for  the  reformation  of  the  mortgage  be- 
fore the  institution  of  the  bankruptcy  pro- 
ceeding or  for  the  enforcement  of  an  equi- 
table lien  on  the  property.  Kader  v.  Star 
Mill,  etc.,  Co.,  (C.  C.  A.  gth  Cir.  1919)  258 
Fed.  599,  169  C.  C.  A.  541. 

Vol.  I,  p.  1 106,  sec.  65a.     [First  ed., 

1912  Supp.,  p.  781.] 

Allowed  claims. —  Dividends  may  be  paid 
only  to  thoee  creditors  whose  claims  have 
been  filed  and  allowed.  In  re  Schloss,  (E.  D. 
X.  Y.  1919)  257  Fed.  876. 

Vol.  I,  p.  1 109,  sec.  66b.     [First  ed., 

1912  Supp.,  p.  783.] 

Diapoaition  of  surplus  of  estate  after  pay- 
ment of  claims  and  expenses. —  Where  after 
the  payment  of  all  proved  and  allowed 
claims  against  a  bankrupt's  estate  and  all 
eApenses  and  commissions  there  is  a  surplus 
of  personal  property  remaining,  in  the  hands 
of  the  trustee,  it  should  be  paid  to  the  bank- 
rupt, or  in  case  of  his  death  without  leaving 
a  will,  to  his  administrator.  In  re  Ohl,  (N. 
D.  N.  Y.  1&19)  260  Fed.  338,  wherein  the 
CHfurt  said: 

**  In  this  case  there  was  a  trustee  and  an 
e:i$tate  in  his  hands,  but  no  creditor  or  cred- 
itors have  proved  a  claim,  and  all  expanses 
and  commissions  have  been  paid  and  nllow- 
anceto  made.  There  can  be  no  distribution  in 
bankruptcy  to  creditors,  as  no  creditor  has 
proved  a  claim,  so  as  to  be  entitled  to  share 
ID  distribution.  J.  August  Ohl  died  during 
the  pendency  of  the  proceedings,  and  his  ad- 
ministrator, duly  appointed,  was  substituted 
or  brought  in  and  represents  and  succeeds  to 
the  interest  and  right  of  the  bankrupt  in  the 
property  in  the  hands  of  such  trustee.  This 
administrator  also  represents  the  creditors, 
if  any,  of  J.  August  Ohl,  where  debts,  if 
any,  were  created  after  the  filing  of  the  peti- 
tion In  bankruptcy.  There  is  no  evidence 
there  are  or  are  not  any  such  creditors,  but 
the  ordinary  and  legal  method  of  disposing 
of  the  estate  of  a  deceased  person  is,  in  case 
there  be  no  will,  to  have  an  administrator  ap- 
pointed by  the  proper  Surrogate's  Court,  no- 
tice to  creditors  published,  and  then  after 
payment  of  debts,  if  any,  and  payment  of  the 
expenses  of  administration,  the  balance  is 
decreed  paid  to  the  widow,  if  any,  and  next 
oi  kin  of  the  deceased." 


Vol.  I,  p.  1109,  sec.  67a.    [First  ed., 

1912  Supp.,  p.  783.] 

Validity  determined  by  state  law. —  To 
same  efiTect  as  original  annotation,  see  Jn  re 
Perpall,  (C.  C.  A.  2d  Cir.  1919)  261  Fed. 
S58. 

Vol.  I,  p.  1 112,  sec.  67c.     [First  ed., 

1912  Supp.,  p.  785.] 

A  judgment  lien  attaching  more  than  four 
months  prior  to  the  petition  ia  not  affected. 
American  Imp.  Co.  v.  Lilienthal,  (Cal.  App. 
1919)    184  Pac.  692. 

Vol.  I,  p.  1 1 15,  sec.  67d.     [First  ed., 
1912  Supp.,  p.  786.] 

Mortgages. — A  mortgage  given  by  a  cor- 
poration to  certain  of  its  directors  as  secur- 
ity for  sums  advanced  to  it  by  them  is  not 
invalid  where  it  appears  that  such  advances 
were  present  ones,  to  be  used  by  the  corpo- 
ration to  pay  its  pressing  debts,  and  in  the 
expectation  that  it  could  continue  in  bu-si- 
ness  and  meet  its  obligations.  In  re  Lake 
Chelan  Land  Co.,  (€.  C.  A.  9th  Cir.  1919) 
257  Fed.  497,  168  C.  C.  A.  501,  5  A.  L.  R. 
557. 

Mechanics'  and  kindred  liens. —  In  Dan- 
ville Ben.,  etc.,  Ass'n  r.  Huff,  (€.  C.  A.  7th 
Cir.  1919)  262  Fed.  40.3,  it  was  held  that  on 
the  evidence  minrtgages  held  by  the  plaintiff 
on  property  of  the  bankrupt  were  superior 
to  mechanics'  liens  held  by  the  defendant 
on  the  same  property. 

Attorney's  lien. —  The  institution  of  bank- 
rxiptcy  proceedings  will  not  invalidate  an  at- 
torney's li<*n  on  a  bankrupt's  fire  insurance 
policies  held  by  the  a/ttorney.  Such  a  lien, 
however,  is  merely  possessory,  giving  him 
the  right  to  retain  possession  of  the  policies 
until  his  fee  is  paid.  Hence,  if  he  delivers 
the  policies  to  the  bankrupt's  trustee  his  lien 
i*^  lost.  In  re  Luber,  (E.  D.  Pa.  1919)  261 
Fed.  221. 

Equitable  liens. — A  creditor  who  files  his 
bill  and  notice  of  lis  pendens  more  than  four 
months  prior  to  commencement  of  proceed- 
ings in  bankrxiptcy,  acquires  an  equitable  lien 
upon  the  property  sought  to  be  subjected 
to  his  debt  and  thereby  is  entitled  to  a  pref- 
erence over  the  general  creditors  of  the  bank- 
rupt. Jn  re  Pemberton.  (S.  D.  Fla.  1919) 
260   Fed.   521,  wherein   the  court  said: 

"  There  is  no  qucHtion  but  that  the  bill  was 
filed  more  than  four  months  before  anv 
proceedings  in  bankruptcy  were  taken  to 
subject  the  property  theretofore  conveyed 
away  by  the  bankrupt  and  a  lis  pendens  filed, 
an  action  at  law  commenced  seeking  to  re- 
duce its  claim  to  judgment,  and  that  said 
action  at  law  subsequently  resulted  in  a 
judgment  in  favor  of  the  bank.  Under  well- 
recognized  rules  of  law  the  filing  by  a  judg- 
ment creditor  of  a  bill  to  accomplish  the 
object  of  the  bill  in  this  case,  would  consti- 
tute an  equitable  lien. 
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"The  contention  in  this  case  is  that  be- 
cause the  complainant  did  not  at  the  time 
of  filing  its  bill  have  such  judgment,  nor  a 
receiver  appointed,  nor  injunction  issued, 
but  filed  its  bill  in  the  state  court,  pursuant 
to  authority  given  in  the  state  statute  (sec- 
tion 1961,  General  Statutes  of  Florida),  no 
such  equitable  lien  exists.  There  can  scarcely 
be  any  doubt  that,  had  the  bank  procured 
the  appointment  of  a  receiver  or  the  issuance 
of  an  injunction  on  its  bill,  such  an  equitable 
lien  would  ha7e  entitled  the  bank  to  a  pref- 
erence, although  no  judgment  at  law  had 
been  obtained  prior  to  the  Aling  of  the  bill. 
As  I  understand  the  law,  the  Aling  of  such 
a  bill  by  a  creditor  to  subject  property,  the 
title  to  which  is  not  in  the  name  of  the 
debtor,  is  an  equitable  levy  upon  such  prop- 
erty, and  vests  in  the  complainant  the  right 
to  have  such  property  first  applied  to  the 
payment  of  his  debt,  if  he  prevails. 

"Under  the  general  rules  of  law  a  cred- 
itor before  judgment  could  not  maintain 
such  a  bill,  nor  does  the  act  of  the  legisla- 
ture of  Florida  vest  the  chancery  side  of 
this  court  with  jurisdiction  to  entertain  such 
a  bill,  but  it  does  vest  such  jurisdiction  in 
the  state  circuit  court,  and  the  bankruptcy 
law  recognizes  and  enforces  such  liens  given 
by  state  laws.  Chancery  was  without  juris- 
diction to  entertain  such  suits  because  no 
lien  existed  prior  to  the  creditor  obtaining 
judgment,  but  the  section  of  the  General  Stat- 
utes of  Florida  referred  to  vests  this  juris- 
diction in  the  state  circuit  courts  where  ac- 
tion at  law  has  been  commenced.  It  was  not 
the  lien  of  judgment  that  gave  priority  to 
the  creditor,  but  equitable  lien  created  by  the 
filing  of  the  bill.  I  can  see  no  just  reason 
why  the  same  effect  should  not  be  given  to 
the  bill  filed  in  the  state  court  and  the  state 
statute.'' 

In  Britton  tj.  Union  Invest.  Co.,  (C.  C. 
A.  8th  Cir.  1919)  262  Fed.  Ill,  regarding 
the  validity  of  an  equitable  lien,  it  was  said : 
''The  undisputed  facts  are  that  the  bank- 
rupt, a  grain  firm  owning  a  line  of  elevators, 
had  for  some  time  been  borrowing  from  ap- 
pellee. These  loans  were  secured  by  various 
instruments  supposed  to  represent  the  grain 
handled  by  appellee,  such  aa  bills  of  lading 
and  receipts.  More  than  four  months  before 
the  bankruptcy  adjudication  these  receipts 
had  been  replaced  by  one  receipt  covering 
frrain  in  various  elevators  in  several  states, 
the  present  controversy  revolves  around  the 
proceeds  of  grain  covered  by  this  receipt, 
which  grain  was  sold  by  a  creditors'  com- 
mittee and  the  proceeds  turned  over  to  ap- 
pellee before,  but  within  four  months  of,  the 
liankruptcy  proceedings.  It  is  admitted  that 
this  receipt  did  not  comply  with  the  state 
laws  governing  warehouse  receipts;  therefore 
no  reliance  is  placed  upon  it  as  a  warehouse 
receipt.  Appellee's  contention  is  that  its 
course  of  dealing  in  connection  with  its  loans, 
made  upon  the  faith  of  the  receipts  replaced 
]>y  this  last  one,  coupled  with  the  later  re- 
duction   and    realization    upon    the    pledged 


property  before  the  bankruptcy  proceedings 
began,  established  its  right  to  an  equitable 
lien  on  the  grain  covered  thereby.  This  po- 
sition is  sound,  as  against  a  trustee  in  bank- 
ruptcy, who  stands  in  no  better  position  to 
avoid  an  equitable  claim  of  this  character 
under  these  circumstances  than  the  bankrupt 
itself." 

The  trustee  further  contended  that  the 
identity  of  the  grain  pledged  was  not  pre- 
served nor  proven.  Answering  this  conten- 
tion, the  court  said: 

"Because  of  the  character  of  grain,  it  is 
rare  that  receipts,  pledges,  or  contracts  with 
warehousemen  regarding  it,  attempt  to  Begre- 
gate  the  particular  grain.  The  needs  of  all 
parties  are  usually  met  by  description  of 
the  warehouse,  or  receptacle  therein,  the  kind, 
quantity,  and  quality  of  grain.  The  contract 
here  was  of  this  character.  The  evidence  es- 
tablishes that  the  grain  sold  by  the  commit- 
tee met  the  description  of  this  pledge.  There 
is  no  testimony  showing  that  it  was  not  the 
identical  grain,  if  absolute  identity  be  re- 
quired. Kor  is  it  material  that  the  money 
received  for  this  grain  was  not  kept  physi- 
cally isolated  until  paid  to  appellee.  It  was 
deposited  in  a  bank  with  other  money,  and 
promptly  checked  out  to  appellee,  so  there 
is  no  question  that  the  identical  amount  re- 
ceived for  this  grain  was  in  the  bank  and 
paid  the  check." 

Where  a  bankrupt,  in  order  to  obtain  a 
loan  from  a  trust  wmipany,  agrees  orally  to 
deliver  to  it  a  certain  deed  of  trust  of  a 
lot  owned  by  him,  together  with  certain 
notes  secured  by  such  deed,  and  pursuant  to 
Huch  agreement  delivers  the  deed  of  trust  but 
fraudulently  substitutes  copies  of  the  genuine 
notes,  the  bankruptcy  court,  after  the  sale 
of  the  lot  and  satisfaction  of  the  claim  of 
the  holder  of  the  genuine  notes,  will  not  de- 
(Inre  an  equitable  lien  on  the  remainder  of 
the  proceeds  in  the  trust  company's  favor, 
so  as  to  give  it  preference  over  unsecured 
creditors  of  the  bankrupt.  This  is  especially 
true  where  there  is  a  state  statute  declaring^ 
such  oral  agreements  void  as  to  creditors 
and  bona  fide  purchasers.  Page  v.  Old  Do- 
minion Trust  Co.,  (C.  C.  A.  4th  Cir.  1919) 
257  Fed.  402,  168  C  C.  A.  442. 

V(H.  I,  p.  1122,  sec.  67e.    [First  ed., 

1912  Supp.,  p.  792.] 

Intent  to  hinder,  delay,  or  defraud  essen* 
tial. —  To  same  effect  as  original  annotation, 
see  Richardson  v.  Germania  Bank,  (C.  G.  A. 
2d  Cir.   (1919)   263  Fed.  320. 

The  intent  denounced  by  this  section  is 
only  the  intent  unlawfully  to  hinder.  Only 
to  that  extent  does  this  section  interfere 
with  the  jus  disponendi  of  an  insolvent. 
Richardson  v,  Germania  Bank,  (C.  G.  A« 
2d  Cir.  191»)   263  Fed.  320. 

Intent  to  prefer  as  warranting  inference 
of  intent  to  violate  ftertion. — ^A  desire  to  pre- 
fer, and  thereby  incidentally  to  hinder  cred- 
itors, is  not  as  matter  of  law  an  intent    ob- 
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noxions  to  this  section ;  and  is  not  persuasive 
in  point  of  fact  that  such  intent,  evil  in  it- 
nell,  ever  existed.  Richardson  t;.  Germania 
Bank,  (C.  C.  A.  2d  Cir.  1919)  263  Fed.  320, 
holding  that  the  fact  that  a  hankmpt  made 
a  payment  with  intent  to  prefer  a  certain 
creditor  did  not  warrant  the  inference  that 
such  payment  was  made  with  intent  to 
hinder,  delay  and  defraud  creditors  and  hence 
was  invalid  under  this  section. 

Claims  arising  in  four  months  period. — 
In  Smith  r.  Seibel,  (N.  D.  la.  1919)  258  Fed. 
454,  a  trustee  in  bankruptcy  brought  an  ac- 
tion to  recover  property  transferred  by  the 
bankrupt  to  his  wife  about  eleven  months 
before  the  petition  in  bankruptcy  waa  filed, 
on  the  ground  that  the  property  was  trans- 
ferred in  fraud  of  creditors.  It  appeared 
that  all  claims  owing  by  the  bankrupt  at 
the  time  of  the  adjudication,  except  a  claim 
on  a  judgment  within  four  months  immedi- 
ately preceding  the  bankruptcy,  had  been 
paid  or  otherwise  settled.  It  was  held  that 
the  unpaid  claim  passed  under  this  section 
to  the  trustee  in  bankruptcy,  and  could  be 
recovered  by  him  for  the  benefit  of  the  judg- 
ment creditor.  The  court  said:  "It  is 
urged  in  behalf  of  the  trustee  that  under 
sections  70a  (4)  and  70c  the  trustee  may 
recover  the  value  of  the  property  fraudu- 
lently transferred  imder  these  sections,  re- 
gardless of  the  four  months  limitation  of 
section  67e,  and  some  cases  are  cited  in  sup- 
port of  such  contention;  but  the  purpose  of 
section  70a  (4),  as  expressed  therein,  is  to 
vest  in  the  trustee  by  operation  of  law,  as 
of  the  date  of  the  adjudication  in  bankruptcy, 
the  title  to  the  bankrupt's  property  (other 
than  exempt  property)  'to  all  (1)  docu- 
ments relating  to  his  property;  (2)  .  .  . 
patent  rights,"  etc.;  *(3)  powers  which  he 
might  have  exercised  for  his  own  benefit, 
bnt  not  those  which  he  might  have  exercised 
for  some  other  person;  (4)  property  trans- 
ferred by  him  in  fraud  of  his  creditors  * — 
thus  vesting  him  with  the  right  to  recover, 
under  section  67e  of  the  act,  all  property 
transferred  in  fraud  of  creditors  within  four 
months  prior  to  the  bankruptcy,  which  any 
creditor  of  such  bankrupt  might  have  avoided 
under  the  law  of  the  state,  territory,  or 
district  where  it  is  situated,  and  may  so  re- 
cover such  property  or  its  value  from  the 
person  to  whom  transferred  for  the  benefit 
of  such  creditors;  otherwise,  there  might  be 
inconsistency  between  sections  70a  (4),  70e, 
and  67e.  But  as  the  only  debt  unpaid  against 
the  bankrupt  estate,  which  the  trustee  In 
this  action  may  recover,  is  the  Cavanaugh 
judgment  and  costs,  which  accrued  within  the 
lour  months  immediately  preceding  the  filing 
of  the  petition  in  bankruptcy,  such  incon- 
sistency, if  any  there  be,  is  not,  therefore, 
imxrartant  in  this  case,  imless  the  master's 
report  might  permit  a  recovery*  against  the 
defendant  Mrs.  Seibel  for  an  amount  greater 
than  the  unpaid  indebtedness  of  the  bank- 
rupt, which  excess  would  have  to  be  returned 


by  the  trustee,  if  recovered,  to  the  bankrupt 
estate." 

Transfers  void  under  state  laws. —  Trover 
lies  by  a  trustee  in  bankruptcy  against  the 
purchaser  of  the  entire  stock  of  merchandise 
of  the  bankrupt,  the  sale  having  taken  place 
within  four  months  preceding  the  filing  of 
the  bankrupt's  petition  and  in  violation  of 
a  state  statute  known  as  the  Bulk  Sales  Law 
which  explicitly  made  the  sale  void  as  to 
creditors  of  the  seller  irrespective  of  inten- 
tional fraud.  Philoon  v.  Babbitt,  (Me.  1920) 
109  Atl.  817,  wherein  the  court  said: 

"In  the  instant  case  the  sale  to  the  de- 
fendant was  by  the  state  law  made  null  and 
void  aa  to  creditors.  Bankruptcy  proceed- 
ings were  begun  within  four  months.  The 
evidence  shows  that  Stetson  was  insolvent  at 
the  time  of  the  sale.  The  stock  therefore 
'passed  to  the  assignee'  (trustee)  under 
section  67e,  *  to  be  by  him  reclaimed  and 
recovered  for  the  benefit  of  the  creditors  of 
the  bankrupt.' 

"We  do  not  lose  sight  of  the  fact  that  in 
opinions  by  courts  of  the  highest  authority 
ai"e  general  statements  that  seem  to  be  in 
conflict  with  our  conclusions.  We  refer 
especially  to  Coder  v.  Arts,  29  Sup.  Ct.  436, 
213  U.  S.  223,  53  L.  ed.  772,  16  Ann.  Cas. 
1008,  wherein  the  court  says:  'To  consti- 
tute a  conveyance  voidable  under  section  67e 
actual  fraud  must  be  show-n.* 

"  But  in  that  case  (and  the  same  is  true 
in  other  cases)  the  court  is  considering  only 
that  part  of  section  67e  as  is  involved  in  the 
then  pending  controversy.  Indeed,  in  quot- 
ing section  67e  *  so  far  as  it  is  necessary  to 
consider  it,'  the  second  paragraph  relating 
to  transfers  void  under  state  laws  is  en- 
tirely omitted.  As  Judge  Newman  remarks, 
in  In  re  Walden  Bros.  Clothing  Co.  (D.  C.) 
199  Fed.  318,  referring  to  Coder  «?.  Arts: 
*  It  leaves  out  of  the  question  entirely  con- 
sideration of  the  effect  of  a  transfer  void 
under  the  laws  of  the  state.' 

"It  is  not  important  that  the  stock  was 
not  in  possession  of  the  defendant  at  the 
time  of  demand,  having  been  previously  sold 
by  him.  As  between  the  defendant  and  trus- 
tee, the  stock  belonged  to  the  latter,  and  the 
sale  of  it  by  the  defendant  rendered  him  ' 
liable  in  trover  without  demand.  Nor  is  it 
material  that  the  stock  was  sold  by  the  de- 
fendant before  the  appointment  of  the  trus- 
tee. The  trustee's  title  relates  back  to  the 
beginning  of  bankruptcy  proceedings.  3 
R.  C.  L.  p.  231. 

"  *A  trustee  in  bankruptcy  may  sue  in 
trover  for  a  conversion  of  goods  occurring 
either  before  or  after  bankruptcy.'  Burns  c. 
O'Gorman  Co.,   (C.  C.)    150  Fed.  226." 

Mortgages. —  Where  a  mortgage  on  prop- 
erty belonging  to  a  bankrupt  firm  was  exe- 
cuted nearly  a  year  prior  to  its  adjudication 
at  a  time  when  the  property  was  owned  by 
one  of  the  partners,  but  was  not  recorded  by 
the  mortgagee  until  several  days  before  the 
adjudication  owing  to  the  fact  that  the  mort- 
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gagor  failed  to  record  a  deed  of  the  prop- 
erty to  himself,  and  the  Arm  had  full  knowl- 
edge of  such  mortgage  at  the  time  of  the 
convej'ance  of  the  property  to  it,  the  mort- 
gage cannot  be  regarded  as  an  incumbrance 
made  with  intent  to  hinder,  delay  and  de- 
fraud creditors  within  the  meaning  of  this 
section.  In  re  Sola  e  Hi  jo,  (C.  C.  A.  Ist 
Cir.  1919)  261  Fed.  822.  Regarding  the 
trustee's  contention  that  recordation  of  the 
mortgage  was  necessary  to  its  legal  exist- 
ence, the  court  said: 

"  His  contention  now  is  that  under  the 
law  of  Porto  Kico  (Civil  Code,  §  1776; 
Mortgage  Law,  art.  146;  Hidalgo  f.  Garcia, 
4  Porto  Rico  64),  the  mortgage  of  July  8, 
1911,  had  no  legal  existence  until  it  was 
recorded  as  above  stated;  that  its  record  on 
that  day  constituted  the  placing  of  an  incimi- 
brance  upon  the  property  by  the  firm  of 
Sola  e  Hijo,  the  bankrupt,  within  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy  with  the  intent  and  purpose  on 
its  part  to  hinder,  delay  or  defraud  its  cred- 
itors, and  was  null  and  void  as  to  such  cred- 
itors within  the  meaning  of  section  67e  of  the 
Bankruptcy  Act.  If,  in  considering  this 
contention,  it  be  assumed  without  deciding 
the  question  that  under  the  law  of  Porto 
Rico  the  mortgage  did  not  exist  as  a  mort- 
gage lien  until  recorded  May  11,  1912,  we 
are  unable  to  see  how  it  can  be  said  that  it 
was  an  incumbrance  made  or  given  by  the 
firm  of  Sola  e  Hijo.  The  mortgage  had  its 
inception  July  8,  1911,  at  which  time  the 
legal  title  to  the  warehouse  was  in  Marcelino 
Sola.  Nothing  at  that  time  remained  to  be 
done  to  make  the  mortgage  a  legal  incum- 
brance upon  the  property  but  to  have  it 
recorded,  and  its  inscription  in  the  Registry 
was  dependent  upon  the  mortgagor,  Marce- 
lino Sola,  first  recording  the  deed  of  the  prop- 
erty from  the  old  firm  of  Sola  e  Hijo  to  him. 
This  he  failed  to  do  until  May,  1912,  having 
in  the  meantime  conveyed  the  warehouse, to 
the  firm  of  Sola  e  Hijo,  which  took  title  with 
full  knowledge  of  the  mortgage  of  July  8, 
1911,  and  the  obligation  of  Marcelino  Sola  to 
do  the  acts  necessary  to  permit  the  mortgage 
to  be  recorded  in  the  registry.  Under  these 
circumstances  we  do  not  think  that  the  acts 
of  Marcelino  Sola,  which  he  was  in  dutv 
bound  and  could  be  compelled  to  do  tg  en- 
able the  mortgage  to  be  recorded,  can  be  said 
to  have  been  done  with  the  intention  on  the 
part  of  the  firm  of  Sola  e  Hijo  to  hinder, 
delay,  or  defraud  its  creditors,  either  in  fact 
or  in  law,  and  that  the  mortgage  cannot  be 
held  to  be  void  under  section  67e.'' 

Where  the  effect  of  a  mortgage  given  by 
a  company  on  all  its  property  within  four 
months  prior  to  the  filing  of  an  involuntary 
petition  against  it,  is  to  so  incumber  the 
property  that  an  antecedent  indebtedness 
represented  by  a  certain  creditor's  notes  will 
be  secured  thereby,  to  the  exclusion  of  all  the 
other  creditors  of  the  company,  the  mortgage 
is   void    under   this    section.      MacHenry    v. 


Dwelling  Bldg.,  etc.,  Assoc.,  (E.  D.  Pa.  1919) 
259  Fed.  880.  Regarding  this  section,  the 
court  said: 

"Section  67e  provides  that  if  a  debtor 
within  four  months  before  the  filing  of  the 
petition  in  bankruptcy  makes  any  transfer 
or  incumbrance  on  his  property,  *  with  the 
intent  to  hinder,  delay,  or  defraud  his  cred- 
itors, or  any  of  them,'  it  shall  be  null  and 
void  except  as  to  purchasers  in  good  faitli 
and  for  a  present  fair  consideration.  As  was 
stated  by  Mr.  Justice  Brandeis  in  Dean  v. 
Davis,  242  U.  S.  at  page  444,  37  Sup.  Ct.  at 
page  131,  61  L.  ed.  419,  in  discussing  the 
sections  now  under  consideration: 

"'But  under  section  67e  the  basis  of  in- 
validity is  much  broader.     It  covers  every 
transfer  made  by  the  bankrupt  ''  within  four 
months  prior  to  the  filing  of  the  petition, 
with  the  intent  and  purpose  on  his  part  to 
hinder,  delay  or  defraud  his  creditors  or  any 
of  them ''  *'  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration.'* 
As  provided  in  section  67d  only  "  liens  given 
or  accepted  in  good  faith  and  not  in  contem- 
plation of  or  in  fraud  upon  this  act"   are 
unassailable.     A  transfer  the  intent   (or  ob- 
viously necessary  effect)    of  which  is  to  de- 
prive creditors  of  th&  benefits  sought  to  be 
secured    by   the    Bankruptcy   Act    **  hinders, 
delavs    or    defrauds    creditors "    within    the 
meaning   of   section   67e.     Van   Iderstine  t*. 
National   Discount  Co.,  227   I'.   S.   675,   582 
[33  Sup.  Ct.  343,  57  L.  ed.  652],  points  out 
the  distinction  between  the  intent  to  prefer 
and   the   intent   to  defraud.     A  transaction 
may  be  invalid  both  as  a  preference  and  as 
a  fraudulent   transfer.     It  may   be   invalid 
only  as  a  preference  or  only  as  a  fraudulent 
transfer.     Making  a  mortgage  to  secure  an 
advance  with  which  the  insolvent  debtor  In- 
tends  to   pay  a   pre-existing  debt  does   not 
necessarily  imply  an  intent  to  hinder,  delay, 
or  defraud  creditors.    The  mortgage  may  be 
made   in   the   expectation   that   thereby   the 
debtor  will  extricate  himself  from  a  particu- 
lar difficulty  and  be  enabled  to  promote  the 
interest  of  all  other  creditors  by  continuing 
his  business.    The  lender  who  makes  an  ad- 
vance for  that  purpose  with  full  knowledj?<* 
of  the  facts  may  be  acting  in  perfect  "  go<Ki 
faith."     But  where  the  advance  is  made  ti» 
enable  the  debtor  to  make  a  preferential  pay- 
ment with  bankruptcy  in  contemplation,  the 
transaction  presents  an  element  upon  which 
fraud  may  be  predicated.     The  fact  that  the 
money  advanced   is  actually  used  to  pay    a 
debt  does  not  necessarily  establish  good  faith. 
It  is  a  question  of  fact  in  each  case  what  the 
intent  was  with  which  the  loan  was  Bought 
and  made.' 

"  In  the  present  case,  except  as  to  the 
actual  stuns  of  money  paid  by  the  Building  & 
Loan  Association  amounting  to  $8,350.09,  the 
obvious  effect  of  the  acts  of  the  Bakers*  Bak- 
ing Company  in  mortgaging  its  property  was 
to  so  incumber  it  that  the  antecedent  indebt- 
edness represented  by  Mr.  Coyle*s  notes  would 
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be  secured  by  mortgage,  and  thereby  the  other 
creditors  of  the  Bakers*  Baking  Company 
would  be  deprived  of  the  opportunity  afforded 
by  the  Bankruptcy  Act  to  »hare  equally  in 
the  ccanpany*s  assets.  This  was  the  actual 
clear  intent  and  purpose  of  the  creating  of 
the  mortgage.  The  Building  &  Loan  Asso- 
ciation by  the  issue  of  its  note  to  Brooks 
uad  the  subsequent  issue  to  him  as  substi- 
tute therefor  of  its  paid-up  stock  became 
the  holder  of  the  notes.  These  notes  can  in 
no  sense  be  considered  a  present,  fair  consid- 
eration. They  were  not  a  present  considera- 
tion, for  they  represented  an  antecedent  debt. 
The  haste  with  which  the  mortgage  was  au- 
thorized and  executed  immediately  upon  its 
antiiorization,  while  in  offices  in'  the  same 
bnilding  the  defendant  was  authorizing  the 
loan,  and  the  subsequent  arrangement  and 
knowledge  of  the  merely  colorable  transac- 
tions between  'Mr,  Coyle  and  Mr.  Brooks,  as 
appears  by  the  minutes  of  the  defendant  com- 
pany, is  sufficient  to  remove  any  doubt  that 
the  consideration  was  not  a  fair  one,  and  its 
effect  was  a  fraud  upon  the  creditors  of  the 
Baking  Ck>mpany.'' 

Bonji  fide  purchasers  protected  — 7Ae  bur- 
den rests  on  the  purchaser. —  To  same  effect 
as  original  annotation,  see  Crawford  t*. 
Bronasard,  (C.  C.  A.  5th  Cir.  1919)  260  Fed. 
122,  171  C.  C.  A.  158. 

Sufficiency  of  evidence. — In  Dwelling  Bldg., 
etc,  Assoc,  r.  MacHenry,  (C.  C.  A.  3d  Cir. 
1920)  263  Fed.  702,  it  wa«  held  that  the  evi- 
dence was  sufficient  to  sustain  a  finding  that 
a  mortgage  given  by  the  bankrupt  was  in- 
valid as  being  in  contravention  of  this  sec- 
tion. 

VoL  I,  p.  1 129,  sec.  67 e.  [Jurisdic- 
tion.] [First  ed.,  1^12  Supp., 
p.  797.] 

Judsdiction  of  suit —  See  Ward  v.  Central 
Tnist  Co.,  (C.  C.  A.  7th  Cir.  1919)  261  Fed. 
344,  as  dted  in  notes  to  vol.  I,  p.  1026,  sec. 
60b,  9upra,  this  Supplement,  p.  434. 

Vol.  I,  p.  1 130,  sec.  67f.  [First  ed., 
1912  Supp.,  p.  797.] 

I.  Annulnic'nt  of  liens  generally. 
III.  Judgment  liens. 
ly.  Attachment  and  garnishment  liens. 

L  AmfuuiBNT  OF  Liens   Geneballt 
.      (p.  1130) 

A  ▼endoi's  lien  against  a  bankrupt's  real 
>*«tate,  established  in  a  suit  against  it  to  fore- 
clooe  the  lien,  is  not  one  obtained  througli 
irgal  proceedings,  and  consequently  is  not 
defeated  by  this  section,  although  the  final 
decree  in  the  suit  is  rendered  within  four 
months  preceding  the  filing  of  tlie  petition  in 
^jiankruptey.  Rader  i*.  Star  Mill,  etc.,  Co., 
(C.  C.  A.  8th  Cir.  1919)  268  Fed.  599,  169 
f.  C.  A.  641. 


Annulment  of  liens  obtained  through  legal 
proceedings. —  To  same  effect  as  original  an- 
notation, see  Martin  v.  Oliver,  (C.  C.  A.  8th 
Cir.  1919)  260  Fed.  89,  171  C.  C  A.  125. 

Waiver  by  trustee. — The  adjudication  oper- 
ates not  only  for  the  benefit  of  the  bankrupt 
but  for  the  general  creditors,  and  accordingly 
the  trustee  cannot  waive  the  discharge  of  a 
lien  created  less  than  four  months  before 
the  filing  of  the  petition.  Mechanics',  etc., 
Ins.  Co.  V.  McVay,  (Ark.  1920)  219  S.  W.  34. 

III.  Judgment  Ljens  (p.  1134) 
Delay  in  execution  sale  as  affecting  exe- 
cution's validity. —  The  fact  that  the  sheriff 
delays  four  months  in  selling  property  of 
the  bankrupt  after  having  levied  execution 
upon  it,  does  not  render  the  execution  void 
as  against  the  bankrupt's  trustee  because  of 
dormancy,  where  it  does  not  appear  that 
the  plaintiff's  attorney  directed  the  sheriff 
to  d^lay  the  sale  or  that  the  trustee  was 
harmed  by  the  delav.  In  re  Fraser,  (W.  D. 
N    Y.  1919)  261  ¥ed.  558.    The  court  said: 

**  The  law  is  that  an  execution  may  become 
dormant  after  levy,  if  instructions  were  given 
to  the  sheriff  not'  to  sell  the  property  levied 
upon,  and  when  such  a  delay  ensues  a  senior 
judgment  loses  its  priority  over  a  junior 
judgment  or  levy,  or  other  liens  acquired 
during  the  dormancy.  In  the  present  case  it 
is  not  shown  that  plaintiff  was  favoring  the 
bankrupt  by  delaying  to  enforce  his  lien,  or 
that  any  junior  judgment  creditors  or  others 
acquiring  inten^ening  rights  were  hindered 
or  interfered  with  during  the  time  the  execu- 
tion was  extended,  and  accordingly  the  in- 
validity of  the  levy  and  sale  in  my  opinion 
ia  not  sufliciently  clear  to  justify  requiring 
the  sheriff  to  surrender  to  the  trustee  the 
entire  amount  realized  on  the  sale.  The  lien 
acquired  by  Rouse  on  the  unmortgaged  prop- 
erty was  good,  I  think,  as  against  the  trustee 
at  the  date  of  filing  the  petition  in  bank- 
ruptcy. Indeed,  the  trustee  possessed  only 
such  rights  as  a  junior  creditor  had  on  that 
day.  In  re  Zeis,  246  Fed.  737',  156  C  C.  A. 
139.". 

IV.  Attachment  and  Gaknishment  Liens 

(p.  1136) 

Parent  by  garnishee. — A  garnishment 
levied  less  than  four  months  before  the  filing 
of  the  petition  is  discharged,  and  payment 
by  th^  garnishee  to  the  plaintiff  does  not 
piotect  him  in  an  action  by  the  trustee.  Me- 
chanies^  etc.,  Ins.  Co.  t?.  McVay,  (Ark.  1920) 
219  S.  W.  34. 

Vol.  I,  p.  1141,  sec.  68a.     [First  ed., 
1912  Supp.,  p.  805.] 

Mutual  debts  and  credits. —  To  same  effect 
as  third  paragraph  of  original  annotation, 
see  Boatmen's  Bank  t*.  Laws^  (C.  C  A.  8th 
Cir.  1919)   257  Fed.  299,  168  C.  C.  A.  383. 
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Money  collected  hy  delivery  company, — A 
company  engaged  in  delivering  for  a  store 
parcelH  purchased  by  its  customers,  and  in 
making  collections  on  C.  0.  D.  parcels,  may, 
on  the  bankruptcy  of  the  store,  apply  the 
amount  of  such  collections  on  its  bill  against 
the  store  for  delivery  charges.  In  re  W.  & 
A.  Bacon  Co.,  (D.  C.  Mass.  1919)  261  Fed. 
109.    The  court  said: 

**  The  bankrupt  contends  that  the  collec- 
tions constituted  trust  funds,  which  the 
claimants  were  bound  to  return  to  the  Bacon 
Company,  regardless  of  the  state  of  its  gen- 
eral account,  and  with  no  right  of  set-off. 
That  depends  on  whether,  quoad  the  collec- 
tions, the  claimants  occupied  a  trust  relation 
to  the  bankrupt.  It  does  not  seem  to  me 
that  they  did.  The  relation,  as  I  view  it, 
was  a  purely  commercial  one,  and  there  was 
nothing  of  a  fiduciary  nature  in  it.  The 
bankrupt  employed  the  claimants  to  transact 
certain  business  for  it,  instead  of  doing  the 
business  itself.  As  part  of  it  the  claimants 
were  to  make  collections  when  required,  for 
which  they  were  accountable  to  the  bankrupt ; 
the  bankrupt  being  indebted  to  them  in  turn 
for  services  rendered.  There  was  nothing 
which  expressly  or  impliedly  bound  the  claim- 
ants to  return  the  collections  in  specie,  what- 
ever the  effect  of  that  might  have  been,  and 
their  liability  for  parcels  stolen  or  lost  was 
part  of  the  general  understanding.  In  re- 
spect to  this,  as  in  other  matters,  each  party 
seems  to  have  relied  on  the  general  financial 
responsibility  of  the  other. 

**  The  course  of  business  was  such  that 
there  were  mutual  accounts  between  the  bank- 
rupt and  the  claimants;  no  distinctions  were 
made,  so  far  as  appears,  as  to  the  character 
of  the  claimant's  liability  (whether  at  law 
or  in  equity ) ,  in  regard  to  any  items  entering 
into  the  account,  except  that  the  moneys  col- 
lected by  them  were  paid  over  within  two  or 
three  days  after  collection,  instead  of  monthly 
or  semimonthly  when  the  bills  were  rendered. 
That  of  itself  does  not  show,  I  think,  that 
the  money   so   paid   over   was   regarded,   or 

should  be  treated,  as  trust  funds.  It  was 
money  which  belonged  to  the  bankrupt,  and 
which  a  proper  dispatch  of  the  business  in- 
trusted to  the  claimants  by  the  bankrupt 
required  should  be  promptly  paid  over." 

Money  due  by  creditor  under  court  orders 
—  To  same  effect  as  1919  Supplement  luino- 
tution,  see  In  re  Barnes  Gear  Co.,  (N.  D. 
N.  Y.  1919)  269  Fed.  320,  affirming  on 
rehearing  (N.  D.  N.  Y.  1918)  251  Fed.  764 
in  1919,  Supplement  annotation,  p.  467. 

Set-off  between  hank  and  depositor. — 
Where  a  bank  sells  at  a  reduced  price  prop- 
erty, pledged  with  it  by  a  bankrupt  as 
security  for  certain  loans,  to  a  third  party 
>vhu  has  knowledge  of  all  the  facts  and  fails 
to  credit  the  bankrupt  anything  at  all  out 
of  the  sum  which  comes  into  its  hands  as 
surplus,  it  estops  itself  from  applying  that 
surplus  as  a  set-off  on  the  amoimt  due  to  it 
by  the  bankrupt  on  other  loans,  and  must 


account  for  it  to  the  bankrupt's  trustee.  In 
such  case  the  purchaser  is  secondarily  liable 
in  case  the  bank  fails  to  account.  Howard 
r.  Mechanics'  Bank,  (E.  D.  N.  Y.  1920)  262 
Fed.  699. 

Stockholder  as  creditor. — A  stockholder 
cannot  set  off  a  debt  owed  to  him  by  the 
corporation  in  a  proceeding  by  the  trustee  of 
the  corporation  to  collect  an  unpaid  balance 
of  the  subscription.  Cochran  t*.  Monteith, 
(Tex.  Civ.  App.  1920)   221  S.  W.  1055. 

Claims  not  due  at  the  institution  of  pro- 
ceedings.—  To  same  effect  as  original  anno- 
tation, see  In  re  Pottier,  etc.,  Co.,  (C.  C.  A. 
2ci  Cir.  1919)   262  Fed.  955. 

Set-off  against  lien  of  bankrupt  for  labor 
performed. — Where  a  bankrupt  has  a  lien 
for  repairs  on  property  of  one  of  his 
creditors,  the  latter  may  set  off  the  amount 
of  his  admitted  claim  against  the  amount  of 
the  lien  and  reclaim  his  property  upon  pay- 
ment of  any  balance  due  after  allowing  the 
set-off.  In  re  Pottier,  etc.,  Co.,  (C.  C.  A.  2d 
Cir.  1919)   262  Fed.  966. 

Counterclaims. — W^here  a  claim  of  a  bank- 
rupt  against  one  of  his  creditors  does  not 
arise   out    of   the    same  transaction   as    the 
creditor's  claim,  and  is  in  the  nature  of  a 
counterclaim  rather  than  a  set-off,  a  referee 
has  no  jurisdiction  to  determine  the  merits 
of     the     counterclaim     unless     the     trustee 
specifically    waives   ell    of    his    demand    in 
excess  of  the  creditor's  claim.     In  such  case 
the  referee  has  jurisdiction  to  consider  the 
coimterclaim  merely  for  the  purpose  of  deter- 
mining whether  or  not  the  amount  actually 
due  thereon  is  sufficient  to  offset,  in  whole 
oi    in  part,  the   claims  actually  allowed   in 
favor  of  the  creaitor.    In  no  event,  however, 
has  the  referee  jurisdiction  to  consider   the 
counterclaim   without  the  creditor's  oonsent 
and  render  an  affirmative  judgment  against 
him.     In  re  Continental  Producing  Co.,    (S. 
D.  Cal.  1919)  261  Fed.  627.    The  court  said: 

"Section  68  of  the  Bankruptcy  Act  does 
provide  that  in  all  cases  of  mutual  debts  or 
mutual    claims   between    the   estate   of    the 
bankrupt  and  a  creditor,  the  '  account  shall 
bo    stated,   and    one    debt   shall   be   set    off 
against  the. other,  and  the  balance  only  shall 
b^  allowed  or  paid.'    Respondent's  contention 
is   that,    the   trustee's   counterclaim   havii^ 
been  urged  under  the  terms  of  this  section,  it 
became  the  duty  of  the  referee  to  give    it 
consideration  for  the  purpose  of  enabling  the 
account  to  be  stated  and  one  debt  to  be   set 
off  against  the  other.     He  insists  that   this 
would  have  been  clearly  so  had  the  counter- 
claim been  for  a  less  amount  than  the  total 
claim  presented  by  the  creditor  against   the 
bankrupt   estate,    and    that   in    such    event, 
under  established  precedents,  it  would    have 
been  the  duty  of  the  referee  to  strike  «  bal- 
ance and  allow  the  claim  of  the  creditor  only 
for  such  overplus  as  was  shown  to  exist.      It 
i£  then  said  that  if  the  referee  could   thus 
enter   upon   a   consideration    of    the    entire 
matter,  with  respect  to  any  amount  up  to  the 
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▼ery  sum  demanded  by  the  creditor,  out  of 
considerations  of  expediency,  if  not  of 
necessity,  it  was  proper  that  the  referee 
should  proceed  in  like  manner  with  respect 
t)  a  case  in  which  the  amount  claimed  by 
the  trustee  against  the  creditor  was  in  ex- 
cess of  the  claim  presented  by  the  creditor 
himself.  Then  it  is  asserted  that,  if  it  were 
found  in  the  course  of  such  hearing  that 
the  amount  thus  claimed  by  the  trustee  was 
a  Talid  charge  against  the  creditor,  a  find- 
ing to  that  effect  should  be  made,  as  was  done 
in  the  case  at  bar. 

"In  this  connection,  although  it  is 
admitted  that  such  a  finding  would  not  of 
itself  constitute  an  enforceable  judgment 
sgainst  the  creditor,  yet  it  is  urged  that 
sach  finding  would  be  conclusive  against 
him,  and  that,  in  a  suit  thereafter  to  be 
brought  upon  the  alleged  overplus  thus  found 
to  be  due,  he  would  be  estopped  from  urging 
any  defense  other  than  tnat  of  payment. 
Breit  r.  Moore,  220  Fed.  97,  99,  135  C.  C.  A. 
573.  That  is,  in  any  subsequent  suit,  the 
merits  of  the  claim  would  not  be '  inquired 
into,  on  the  ground  that  there  had  been  an 
adjudication  had  in  the  matter,  and  that  the 
same  question  could  not  again  be  litigated. 
The  net  result  is  that,  though  the  finding  of 
the  referee  with  respect  to  the  counterclaim 
of  the  trustee  does  not  in  form  constitute 
a  judgment  against  the  creditor,  vet  it  does 
in  substance,  in  that  the  creditor  is  estopped 
to  go  behind  the  finding  thus  made,  and  the 
only  defense  he  would  nave  to  a  subsequent 
suit  brought  to  secure  an  enforceable  judg- 
ment would  be  the  defense  of  payment  made. 
In  this  wise,  and  in  its  substantial  aspects, 
the  finding  is  tantamount  to  a  judgment,  and 
the  creditor  stands  in  the  position  of  having 
had  a  money  judgment  pronounced  against 
him  by  a  court  which,  under  the  law  limit- 
ing its  power,  was  without  jurisdiction  so 
to  do. 

"Though  section  68,  supra,  does  confer 
upon  the  referee  jurisdiction  to  entertain 
consideration  of  the  merits  of  an  asserted 
eounterclaim,  this  is  done  only  for  the  pur- 
pose and  to  the  extent  of  ascertaining  the 
net  amount,  if  any,  due  to  the  creditor  from 
the  bankrupt  estate.  The  spirit  and  pur- 
pose of  the  Bankruptcy  Act,  and  of  the 
decisions  construing  it,  do  not  look  to  the 
vendition  of  any  general  judgment  in  favor 
of  the  bankrupt  estate  as  against  third  per- 
sons, even  though  they  may  be  proven 
ereditors.  The  jurisdiction,  I  am  confident, 
in  the  absence  of  consent,  goes  no  furtlier 
than  to  permit  of  an  inquiry  into  and  deter- 
mination of  the  net  amount  due  the  creditor. 
Outside  and  lieyond  that,  the  general  laws 
ct  the  land,  and  the  courts  authorized  to 
administer  them,  must  be  looked  to  for 
affirmative  relief. 

**  Upon  the  reconsideration  of  the  creditor's 
claims  in  connection  with  the  asserted  coun- 
terclaim of  the  trustee,  it  would  be  the  duty 
of  the  referee,  and  clearly  within  his  juris- 
diction, under  the  terms  of  section  68,  supra. 


to  enter  upon  a  determination  of  the  validity 
and  extent  of  those  claims.  Having  deter- 
mined that  the  creditor  had  valid  claims 
against  the  estate,  in  such  amount  as  he 
might  find,  it  would  then  be  his  duty  to  con- 
sider whether  or  not  such  claims  wer^  to  be 
subject  to  offset  in  virtue  of  the  counterclaim 
asserted.  If  the  amount  of  the  counterclaim 
as  asserted  was  clearly  in  excess  of  the 
amount  of  the  creditor's  claims  as  allowed, 
and  if  the  trustee  did  not  then  and  there 
waive  a  recovery,  and  the  right  to  proceed 
further  against  the  creditor  for  all  amounts 
in  excess  of  the  claims  actually  allowed,  then 
it  would  seem  as  if,  under  the  authorities,  it 
was  the  instant  duty  of  the  referee  to  refuse 
to  enter  upon  a  determination  of  the  merits 
of  the  asserted  counterclaim,  because  of  the 
fact  that  he  lacked  jurisdiction.  34  Cye.  646. 
He  should  have  contented  himself  with 
merely  staying  the  payment  of  the  creditor's 
claims  until  there  had  been  a  final  judgment 
upon  the  counterclaim,  remitting  the  trustee 
in  his  prosecution  of  the  same  to  a  court 
possessing    the    requisite    jurisdiction. 

"  If  the  trustee  had  entered  his  waiver  with 
respect  to  the  excess  and  the  right  to  proceed 
further  against  the  creditor,  I  am  constrained 
to  believe  the  referee  would  have  had  juris- 
diction to  enter  upon  the  consideration  of  the 
entire  counterclaim,  merely  for  the  purpose 
of  determining  whether  or  not  the  amount 
actually  due  thereon  was  sufficient  to  offset, 
in  whole  or  in  part,  the  claims  actually 
allowed  in  favor  of  the  creditor.  34  Cyc. 
647. 

''  It  would  seem  as  if,  in  the  absence  of  the 
necessary  waiver  by  the  trustee,  the  referee 
would  not  be  entitled  to  consider  the  merits 
of  the  entire  counterclaim,  and  then,  if  in 
his  judgment  it  was  sustained  in  an  amount 
in  excess  of  the  creditor's  claims,  to  allow 
it  for  the  amount  of  those  claims,  thus  off- 
setting completely  such  claims,  and  then 
remitting  the  trustee  to  another  suit  for  the 
balance.  The  creditor  may  not  thus  be  har- 
assed by  having  two  suits  for  the  same 
demand.  Furthermore,  it  would  be  incongru- 
ous to  permit  a  hearing  by  the  referee  with 
respect  to  a  part  of  the  demand,  and  an 
ellowance  perhaps  of  that  part,  and  then  a 
hearing  in  another  tribunal  with  respect  to 
another  part  of  the  demand,  and  a  possible 
disallowance  by  that  tribunal  of  the  oart 
brought  within  its  jurisdiction. 

"  So  I  am  constrained  to  hold  that,  except 
in  the  event  of  a  specific  waiver  by  the  trus- 
tee of  all  of  his  demand  in  excess  of  the 
allowed  claim  of  the  creditor,  it  is  the  duty 
of  the  referee  to  refuse  to  entertain  con- 
sideration of  the  merits  of  the  coimterclaim 
at  all,  and,  upon  the  allowance  of  the  claim 
cf  the  creditor,  to  hold  all  payments  in  satis- 
faction of  the  same  in  abeyance,  until  there 
sliall  have  been  a  final  determination  of  the 
question  of  the  amount  due  the  bankrupt 
estate  in  a  forum  having  jurisdiction  of  such 
controversy/' 
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Vol.  I,  p.  1150,  SeO.  70a.     [First  ed., 
1912  Supp.,  p.  811.] 

I.  What  constitutes  "  property." 

II.  Nature  of  trustee's  title. 
III. -Time  when  title  passes. 

V.  Burdensome  property. 

VI.  Exempt  property. 
VII.  Reclamation  proceedings. 

I.      What    Constitutes    "  Property  "     (p. 

1150) 
Amount  of  credit  on  bank  account. —  In 
the  absence  of  proof  that  the  transaction 
would  effect  a  preference,  a  bankrupt's  trus- 
tee is  not  entitled  to  the  amount  of  checks 
given  by  the  bankrupt  to  a  trust  company 
as  payment  on  account  of  a  note  held  by  the 
trust  company,  because  of  the  fact«that  the 
trust  company  has  failed  to  debit  the  bank- 
rupt's account  with  the  amount  of  the  checks. 
In  re  Looschen  Piano  Case  Co.,  (D.  C.  N.  J. 
1919)  259  Fed.  931. 

IT.     Nature  of  Trustee's  Titi.b  (p.  1151) 

Trustee  takes  bankrupt's  title. —  To  same 
effect  as  original  annotation,  see.  In  re  Tietje, 
(E.  D.  N.  Y.  1920)  263  Fed.  917. 

Title  subject  to  existing  equities  —  Execu- 
tion sale  hy  alieriff  after  filiny  of  petition. — 
Unless  stayed  by  an  order  of  the  bankruptcy 
court,  a  sheriff  may  sell  property  of  the  bank- 
rupt after  the  filing  of  a  petition  against 
him,  where  he  has  made  a  levy  under  a  valid 
execution  prior  to  its  filing.  In  re  Fraser, 
(W.  D.  N.  Y.  1919)  261  Fed.  S58. 

Valid  liens  and  incumbrances. —  To  same 
effect  as  original  annotation,  see  In  re  Fraser, 
(W.  D.  N.  Y.  1919)  261  Fed.  558. 

III.    Time  When  Title  Passes  (p.  1154) 

Sffect  of  commencement  of  proceedings  — 
Property  of  in  cuatodia  legia. — To  same  effect 
as  original  annotation,  see  In  re  Diamond, 
(C.  C.  A.  6th  Cir.  1919)  259  Fed.  70.  .170 
C.  C.  A.  138;  In  re  Arctic  Stores,  (D.  C. 
N.  J.  1919)  258  Fed.  688. 

Effect  of  adjudication. —  To  same  effect  as 
original  annotation,  see  In  re  Arctic  Stores, 
(D.  C.  N.  J.  1919)  258  Fed.  688,  holding  that 
upon  his  appointment  the  trustee's  right  to 
possession  of  the  bankrupt's  property  rcl  it^nl 
back  to  the  time  a  receiver  appointed  by  a 
state  court  toc^  it  over.  In  re  Diamond, 
(C.  C.  A.  6th  Cir.   1919)    259  Fed.  70,   170 

(/.  kj,  xL,  loo. 

Property  acquired  subsequent  to  adjudica- 
tion.—  To  same  effect  as  original  annotation, 
see  In  re  Swift,  (N.  D.  Ga.  1919)  259  Fed. 
«12;  In  re  Morris,  (D.  C.  Mass.  1919)  258 
Fed.  712. 

V.     Burdensome  Property   (p.  1160) 

Property  held  by  bankrupt  as  bailee  and 
subsequently  mortgaged. —  In  In  re  Erie 
!jlhograph  Co.,  (W.  D.  Pa.  1919)  260  F.ed. 
400,  the  referee  certified  to  the  bankruptcy 
court  the  following  question : 


"Whether,  where  more  than  four  months 
prior  to  proceedings  in  bankruptcy  the  bank- 
rupt corporation  procured  certain  machinery, 
equipment,  etc.,  used  in  the  operation  of  their 
plant,  which  said  property  was  held  under 
bailment  or  leases  from  the  owners  thereof, 
the  said  bailment  or  leases  providing  for  pay- 
ment of  certain  rental  for  a  specified  term  at 
the  expiration  of  which  said  property  was  to 
be  returned  to  the  bailors  or  lessors,  coupled 
with  an  option  to  buy  at  a  price  stipulated, 
and  said  property  was  placed  on  premises 
covered  by  a  mortgage  or  mortgages,  which 
said  mortgages  contained  a  clause  that  it 
should  be  a  lien  on  all  machinery,  fixtures, 
equipment,  etc.,  then  on  the  premises  or 
thereafter  to  be  acquired  by  said  mortgagor, 
di^ch  property  so  leas<^d  becomes  subject  to 
^be   lien   of  said   mortgages." 

The  referee  had  nreviously  given  the  trus- 
tee in  bankruptcy  a  negative  answer  to  this 
question.  The  court  reversed  his  order  and 
answered  the  question  in  the  affirmative. 

VI.'  Exempt  Property  (p.  1162) 

Life  insurance  policies. —  To  same  effect 
as  original  annotation,  see  In  re  Brinson, 
(S.  D.  Miss.  1919)  262  Fed.  707,  holdim? 
that  where  under  tin?  law  of  the  state  the 
surrender  value  of  life  insurance  policies  was 
exempt,  the  bankrupt  should  not  be  com- 
pelled to  pay  the  amount  of  such  surrender 
value  to  his  trustee  under  sec.  70a (5)  (I 
Fed.  Stat.  Ann.   (2d  ed.  1196). 

VII.    Reclamation   Proceedixgs    (p.    1165) 

Right  to  reclaim. —  To  same  effect  as  origi- 
nal annotation,  see  Smith  i>,  Carukin,  (C  C. 
A.  6th  Cir.  1919)  259  Fed.  51,  170  C.  C.  A. 
51,  holding  that  where  property  was  sold  to 
the  bankrupt  but  title  reserved  in  the  vendor 
until  full  payment  of  the  purchase  price,  the 
transaction  was  a  conditional  sale  and  the 
vendor  might  reclaim  it  from  the  bankrupt's 
trustee.    The  court  said: 

"  It  is  sought  to  classify  the  transaction 
as  a  passing  of  title  and  a  reserved  lien,  be- 
cause the  title  was  to  remain  in  Carukin  "  aa 
his  equity  appears  from  time  to  time,  suffi- 
cient to  secure  him  for  the  amoimt  unpaid  at 
such   times.'      It    is    said    that   this   demon- 
strates the  dominant  thought  to  be  to  secure 
Carukin  for   his   debt,   thus   constituting    it 
really  a  mortgage.    It  clearly  has  a  tendency* 
in  this  direction;   but  the  mere  use  of    the 
words  *  equity  '  and  *  secure  *  cannot  control. 
In  the  plainest  and  clearest  case  ol  a   mere 
executory  contract  of  sale  with  installment 
payments,  the  equitable  interest  of  the   ven- 
dor is  only  that  he  shall  get  his  money,  and 
it  is  natural  to  speak  of  this  interest  aa  *  his 
equity';    and,   in   a   very   common   and    fair 
sense,  the  reservation  of  title  is,  in  the  same 
case,  for  the  purpose  of  *  securing '  payment 
oi   the  purchase  price.     On  the  other   hand, 
this  instrument  lacks  entirely  these  elements 
which  are  most  essential  as  matter  of   form 
to    make    it    a   conveyance    of   title   with    a 
mortgage  back  or  reserved  lien.     There    are 
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BO  words  of  conveyance;  there  was  no  bill  of 
ttle;  tliere  was  no  invoice  or  other  customary 
incident  of  transferring  title;  And  there  were 
no  promissory  notes  creating  an  apparently 
independent  obligation  to  pay.  If  tne  clause 
ieser?ing  title  in  the  vendor  had  been  en- 
tirely omitted,  the  dociunent  would  still  have 
been,  in  form,  a  mere  executory  contract  of 
purchase.  Nor  is  any  way  provided  for  get- 
ting the  benefit  of  the  security  and  preserving 
the  balance  of  the  obligation  —  as  would  be 
appropriate  to  a  mortgage.  The  paper  seems 
to  contemplate  no  remedy  for  the  vendor, 
excepting  that  reclamation  which,  without 
mention,  appertains  by  law  to  a  reservation 
of  title;  and  this  tends  to  show  that  the 
title  did  not  pass. 

."Upon  the  whole,  when  we  come  to  classify 
the  instrument  as  a  conditional  sale  or  as 
the  reservation  of  a  lien,  we  consider  it 
ambiguous,  and  when  we  take  into  account 
the  aggregate  of  the  contract  provisions  and 
also  all  the  conduct  and  relations  of  the 
parties  which  the  record  discloses,  and  ub- 
serve  the  question  in  the  light  of  the  rule 
that  ambiguities  will  be  solved  against  tliat 
party  who  was  relied  upon  to,  and  who  did, 
select  the  language  of  the  contract,  we  con- 
clude that  the  judgment  of  the  District  Court 
was  right,  that  the  instrument  was  not  of  the 
class  requiring  record,  and  that  Carukin's 
title  is  superior  to  the  trustee's." 

So,  property  delivered  to  a  bankrupt  prior 
to  his  bankruptcy  as  bailee  for  sale  but  kept 
entirely  separate  from  his  property,  the  title 
being  expressly  reserved  in  the  owner,  may  be 
redairoed  from  the  bankrupt's  trustee.  In 
re  King,  (C  C.  A.  9th  Cir.  11)20)  262  Fed. 
318. 

Likewise,  property  delivered  to  a  bankrupt 
prior  to  his  bankruptcy  on  *'  consignment  for 
sale,"  and  for  the  sale  of  which  he  is  paid  by 
commissions,  may  be  reclaimed  by  the  owner 
from  his  trustee  in  bankruptcy.  In  re  King, 
(C.  C.  A.  9th  Cir.  1920)  262  Fed.  318. 

Alignment  of  claim  against  United  States, 
—  On  a  petition  by  a  company  for  an  order 
requiring  a  trustee  in  bankruptcy  to  turn 
over  a  certain  sum  due  by  the  bankrupt  to 
the  petitioner  under  a  contract,  it  appeared 
tlist  the  petitioner  had  agreed  to  furnish  to 
the  bankrupt  certain  automobile  bodies  and 
fenders  to  be  used  by  it  in  carrying  out  a 
contract  with  the  United  States  government. 
The  bankrupt  agreed  that  the  title  to  the 
bi.dies  and  fenders  should  remain  in  the 
petitioner  until  delivery  to  the  government, 
the  warrants  to  be  issued  therefor  to  become 
the  property  of  the  petitioner,  and  to  ho  col- 
lected, indorsed  and  forwarded  by  the  bank- 
tiipt  to  the  petitioner  as  its  agent,  any  siuu 
over  the  contract  price  of  the  b(Klies  and 
fenders  to  be  anplied  to  the  payment  of  any 
balance  then  due  by  the  bankrupt  to  the  pe- 
titioner, the  bankrupt  assigning  to  the  pe- 
titioner all  its  right,  title  and  interest  in  its 
contract  with  the  government  and  agreeing 
to  give  such  further  assurance  to  the  peti- 
tioner as  it  might  deem  necessary  to  oarr^ 
out  the  agreement.    The  petition  was  denied 

15 


on  the  ground  that  the  assignment  was  in 
contravention  of  R.  S.  section  3477  t2  Fed. 
Stat.  Ann.  (2d  ed.)  179)  which  prohibits  the 
assignment  of  claims  against  the  United 
States  before  allowance  except  under  certain 
conditions.  In  re  HudAord  uo.,  (C.  C.  A.  2d 
Cir.  191&)  257  Fed.  722,  169  C.  C.  A.  10. 

Fraudulent  statements  by  bankrupt's  hus- 
band.—  In  In  re  Bernstein,  (S.  D.  N.  Y. 
1919)  261  Fed.  719,  it  appeared  that  a  bank- 
rupt was  doing  business  under  the  name  of  a 
company  and  that  her  husband  in  purchasinci: 
goods  for  it  represented  to  the  seller  that  he 
was  the  owner  of  the  business.  It  was  held 
that  such  representation  would  not  sustain  a 
reclamation  proceeding  by  the  creditor  on 
the  ground  that  the  goods  had  been  obtained 
bj  fraud,  since  such  statement  was  not  ma- 
terial nor  binding  on  the  bankrupt.  The 
court  said: 

"The  fscts,  briefiy  stated,  are  that  Tillie 
Bernstein,  the  alh^ed  bankrupt,  did  business 
under  the  name  of  Rialto  Tire  Company. 
The  special  master  has  reported:  *  The  evi- 
dence shows  that  Jack  Bernstein,  with  the 
knowledge  and  consent  of  Tillie  Bernstein, 
carried  on  the  business  of  the  Rialto  Tire 
Company;  that  Jack  Bernstein  transacted 
most  of  the  business,  bought  all  the  mer- 
chandise, and  drew  all  the  checks  in  the 
name  of  the  business,  by  virtue  of  a  power 
of  attorney  given  him  by  his  wife.' 

"  The  special  master  also  held  that  Jack 
Bernstein  made  certain  statements,  upon 
vhicli  Rnuohfuss,  the  president  of  the  re- 
claiming creditor,  relied,  and  that  these 
statements  were  Iwth  false  and  material. 
An  examination  of  the  record  fails  to  disclose 
any  statement  as  to  the  actual  financial  con- 

•  

dition  of  Tillie  Bernstein.  .  .  . 

"  There  is  no  testimony  whatever  that  the 
statement  thus  made  by  Jack  Bernstein  was 
either  authorized  by  or  known  to  Tillie  Bern- 
stein. Assuming,  for  the  purpose  of  the 
argument,  that  tlie  agency  as  between  Tillie 
Bernstein  and  Jack  Bernstein  existed  in  the 
manner  and  to  the  extent  above  quoted,  there 
is  nothing  in  such  an  agency  which  can  be 
construed  as  an  authorization  by  Tillie  Bern- 
stein to  Jack  Bernstein  to  make  a  statement 
of  this  kind. 

.  "  It  must  be  concluded  in  the  first  place, 
tliat  the  statement  of  Jack  Bernstein  was  not 
in  any  manner  binding  upon  Tillie  Bernstein. 
In  the  second  place,  a  reading  of  the  record 
discloses  that  the  statement  was  in  no  sense 
a  material  statement.  There  is  nothing  to 
show  what,  if  anv,  Jack  Bernstein's  own  re- 
soxirces  were.  All  that  the  stetement  would 
amoimt  to  would  be  an  assurance  to  Rauch- 
fusa  that  Bernstein's  business  ability  could 
be  relied  upon.  There  was  nothing  material 
in  such  a  statement,  because  Bernstein,  ac- 
cording to  the  special  master,  transacted 
most  of  the  business  and  bought  all  the  mer- 
chandise." 

Refund  of  payments  by  bankrupt  as  con- 
flition  precedent  to  reclamation. —  In  a  pro- 
ceeding to  reclaim  a  machine  held  by  a  bank- 
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rupt  as  bailee,  it  appeared  that  the  creditor 
shipped  the  machine  to  the  bankrupt  on  a  bill 
of  lading,  thereby  requiring  him  to  pay 
$1,000  and  freight  charges  before  he  could 
obtain  possession  of  it.  After  paying  these 
amounts  the  bankrupt  attempted  to  assemble 
and  put  the.  machine  in  workable  order  but 
foimd  it  could  not  be  done  by  reason  of  the 
creditor's  failure  to  deliver  certain  essential 
parts.  It  was  held  that  the  creditor  should 
be  required  to  refund  the  umounts  paid  by 
the  bankrupt  before  being  allowed  to  reclaim 
the  machine.  Goldman  <o,  Shreve,  (O.  G.  A. 
3d  Gir.  1920)   263  Fed.  74. 

Illegality  of  agency  contract  as  defense  to 
reclamation  hy  principal. —  The  fact  that  a 
contract  of  agency  with  a  corporation  con- 
tains an  illegal  provision  is  no  defense  in  a 
reclamation  proceeding  by  the  principal  to 
oBtain  possession  of  prox>erty  held  by  the 
corporation  as  his  agent  at  the  time  of  its 
bankruptcy.  In  re  Herbert,  (C.  C.  A.  2d  Gir. 
1920)    263  Fed.  351. 

Reclamation  precluded  by  act  of  claimant 
—  Filing  claim. —  A  claimant  by  filin*'  a 
claim  against  a  bankrupt's  estate  is  not 
thereby  precluded  from  reclaiming  property 
belonging  to  him  which  is  held  by  the  bank- 
rupt's trustee,  where  in  filing  the  claim  he 
disclaims  any  such  result  and  refers  specific- 
ally to  his  petition  for  the  reclamation  of  the 
property.  Smith  V.  Garukin,  (G.  G.  A.  6th 
Gir.  1W9)  259  Fed.  51,  170  G.  G.  A.  51. 

Vol.  I,  p.  n  68,  sec.  70a  (2).    [First 

ed.,  1912  Supp.,  p.  821.] 

The  rights  under  an  incomplete  invention 
are  "  property  "  and  on  the  bankruptcy  of 
the  owner  of  the  invention  pass  to  his  trus- 
tee in  bankruptcy.  Ingle  v.  Landis  Tool  Go., 
(M.  D.  Pa.  1919)  262  Fed.  150. 

Vol.  I,  p.  1169,  sec.  70a  (4).    [First 

od.,  1912  Supp.,  p.  821.] 
Property  fraudulently  transferred  vesta  in 
trustee. —  To  same  effect  as  original  annota- 
tion, see  Moran  v.  Morgan,  (G.  G.  A.  2d  Gir. 
1919)  ^8  Fed.  234,  1^  G.  G.  A.  300,  wherein 
it  was  held  that  a  trustee  in  bankruptcy  was 
entitled  to  recover  real  property  fraudulently 
transferred  by  the  bankrupt  to  his  wife. 

Concealment  of  money. —  Where  a  bank- 
rupt conceals  money  from  his  trustee  and 
uses  it  in  purchasing  a  business  under  the 
name  of  another  person,  who  also  becomes 
bankrupt,  the  proceeds  from  a  sale  of  the 
business  pass  to  the  first  bankrupt's  trustee 
subject  to  the  payment  of  costs  legally  in- 
curred in  the  administration  of  both  of  the 
bankrupt  estates  and  subject  further  to  the 
payment  in  full  of  all  claims  incurred  by  the 
business,  while  conducted  under  the  name  of 
the  second  bankrupt,  in  conserving  and  re- 
plenishing its  assets.  In  re  Offricht,  (W.  D. 
Tex.  1919)  260  Fed.  682. 

Bona  fide  transfers. — Where  reasonable 
salaries  are  paid  to  officers  of  a  corporation 
for  past  services,  without  objection  by  any 


stockholder  or  creditor,  and  pursuant  to  a 
resolution  adopted  by  its  directors  who  own 
the  large  majority  of  its  stock,  and  the  cor- 
poration becomes  bankrupt  ten  years  later, 
its  trustees  may  not  recover  such  payments 
or  the  CTound  that  they  were  made  in  fraud 
of  creditors.  In  re  Franklin  Brewing  Go., 
(C.  C.  A.  2d  Gir.  1920)  263  Fed.  512. 

Vol.  I,  p.  1 171,  sec.  70a  (5).    [First 

ed.,  1W2  Supp.,  p.  823.] 

1.  In  general. 

II.  Interests  in  real  property,  etc. 
V.  Trust  funds  and  deposits. 
VIII.  Membership  in  stock  exchange. 
IX.  Gontractual  interests  and  obligations. 
XI.  Effect  of  commingling  property. 

I.     In  Genebal   (p.  1171) 

Goods  leased  to  bankrupt. — ^Where  machin- 
ery ordered  by  a  corporation  is  shipped  to  the 
order  of  the  vendor  and  held  at  its  destina- 
tion by  the  vendor's  agents  until  the  corpo- 
ration signs  an  a^eement  to  lease  it,  the 
transaction  is  a  bailment  rather  than  a  con- 
ditional sale,  and  on  the  bankruptcy  of  the 
corporation  its  trustee  may  be  compelled  to 
return  the  machinery  to  the  vendor.  In  re 
Devon  Manor  Gorp.,  (E.  D.  Pa.  1919)  257 
Fed.  766. 

II.    Intebbbts  in  Kbal  Pbopebtt,  Etc.   (p. 

.      1174) 

Generally. —  In  Scott  v.  Gline,  (G.  G.  A. 
Sth  Gir.  1919)  25.7  Fed.  706,  168  C.  C.  A. 
656,  it  was  held  that  under  the  evidence 
certain  lots  purchased-  by  the  owner  of  a 
bankrupt  company  must  be  regarded  as  his 
own  private  property  and  that  a  •  certain 
other  lot  purchased  by  him  must  be  regarded 
as  property  of  the  company  which  passed  to 
its  trustee  on  its  bankruptcy. 

Dower  and  curtesy  rights. — Dower  inter- 
ests of  a  bankrupt's  wife  in  her  husband's 
real  property  do  not  pass  to  his  trustee  in 
bankruptcy.  Marine  iHat.  Bank  v,  Swigart, 
(C.  G.  A.  6th  Gir.  1920)  262  Fed.  864. 

Homestead  interest. — A  bankrupt's  home- 
stead interest  in  res!  property  does  not  pass 
to  his  trustee.  Marine  Nat.  Bank  v.  Swigart, 
(G.  G.  A.  6th  Gir.  1920)  262  Fed.  854. 

V.  Trust  Fttnds  Ain>  Deposits  (p.  1186) 

Deposits  —  Tracing  funds  deposited. —  In 
In  re  Jarmulowsky,  (G.  G.  A.  2d  Gir.  1919 > 
261  Fed.  77^,  it  appeared  that  the  claimant 
deposited  certain  checks  in  the  bankrupts' 
private  bank  the  day  before  an  involuntary 
petition  was  filed  against  them.  On  the  same 
day  the  checks  were  deposited  by  the  bank- 
rupts in  certain  national  banks  for  collec- 
tion, and  the  latter  banks,  being  creditors  of 
the  bankrupts,  retained  tiie  proceeds  of  the 
checks  in  payment  of  their  claims  againut 
the  bankrupts.  It  was  held  that  the  claimant 
could  not  recover  the  amount  of  the  checks 
since  he  could  not  identify  the  money  and 
trace  it  into  any  specific  nmd  in  the  nandss 
of  a  respresentative  of  the  bankrupts*  estate. 
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Vm.    Membership    nr    Stook    Ezohanox 

(p.  1189) 

Distribtttioii  of  proceeds  from  sale  of  mem- 
bership.—  To  same  effect  as  original  annota- 
tion, see  Solinsky  v.  New  York  Stock  Exch., 
(S.  a  N.  Y.  1919)  260  Fed.  266. 

IX.  Contractual    Interests    and    Obliga- 
tions   (p.    1191) 

Fire  insurance  policy. —  Tp  same  effect  as 
original  annotation,  see  In  re  Luber,  (E.  D. 
Pa.  1919)   261  Fed.  221. 

Property  purchased  by  contractor  to  per- 
form contract. — WTiere  a  contractor  is  re- 
quired under  the  terms  of  a  contract  with  a 
cc'unty,  to  furnish  all  the  materials  and 
perform  all  the  labor  necessary  to  construct 
and  complete  a  highway,  the  title  to  brick 
purchased  by  him  for  use  pursuant  to  such 
contract  passes  on  his  bankruptcy  to  his 
trustee.  And  the  fact  that  payments  are 
loade  to  him  by  the  county  from  time  to 
time  on  estimates  as  the  work  progresses, 
one  of  which  estimates  includes  the  brick, 
does  not  vest  title  to  the  brick  in  the  county. 
In  re  Schilling,  (N.  D.  Ohio  1919)  258  Fed, 
489.  In  construing  the  contract,  the  court 
said: 

**The  contract  contains,  among  other 
clauses,  the  following: 

"'Estimates  will  be  made  once  a  month 
by  the  engineer  as  the  work  satisfactorily 
progresses,  of  the  amount  and  value  of  ma- 
Urial  in  place  on  the  ground  and  work  done, 
^iinetj  per  cent,  of  the  value  so  determined, 
less  any  previous  payments  made,  will  be 
paid  to  the  contractor  five  days  after  being 
approved  by  the  county  commissioners.  No 
partial  payment  can  be  construed  as  an  ac- 
ceptance by  the  county  highway  superin- 
tendent or  county  commissioners  of  any  ma- 
terial furnished  or  work  done.  Any  or  all 
estimates  may  be  withheld  indefinitely  until 
any  or  aU  of  the  orders  given  by  the  engineer 
or  county  commissioners,  in  compliance  with 
and  by  virtue  of  the  terms  of  this  contract, 
have  been  complied  with  by  the  contractor' 

"Authority  to  include  brick  in  the  engi- 
neer's estimate  is  deduced  from  the  words 
'material  in  place  on  the  groimd.'  The 
trustee  contends  that  this  means  such  brick 
only  as  had  been  placed  in  the  highway  in 
their  final  position,  and  not  brick  merely 
delivered  and  stacked  up  by  the  roadside, 
ttady  and  available  for  such  use  by  the  con- 
tractor. On  the  other  hand,  the  contention 
is  that  any  material  delivered  on  the  premises 
and  in  a  position  to  be  used  by  the  con- 
tractor as  required  is  within  the  meaning  of 
the  paragraph  above  quoted.  Supporting 
this  cont^tion  is  invoked  the  fact  that  this 
practice  had  been  followed  under  this  con- 
tract. 

**  I  deem  a  decision  of  this  question  of  con- 
atruction  immaterial,  for  the  reason  that,  if 
the  inclusion  in  the  estimate  of  the  brick  was 
authorized,  it  does  not  follow  therefrom  as 
a  matter  of  law  that  title  or  property  in 
the  brides  passed,  as  a  result  thereof,  to  the 


county  commissioners.  This  contract  is  not  a 
contract  for  the  sale  of  goods.  It  is  one 
requiring  the  bankrupt  to  furnish  all  the 
materials  and  perform  all  the  labor  necessarr 
to  construct  and  complete  a  highway  accord- 
ing to  certain  definite  plans  and  specifica- 
tions. This  contract  is  not  fully  performed 
until  the  highway  is  entirely  completed  and 
all  unused  material  and  rubbish  is  removed 
therefrom.  Payments  are  to  be  made  froui 
time  to  time  on  estimates  as  the  work 
progresses.  These  payments  are  in  effect 
payments  on  account,  and  the  paragraph 
above  quoted  furnishes  only  a  basis  whereby 
the  amounts  may  be  computed  with  safety  as 
the  work  progresses.  Obviously  the  bank- 
rupt, as  materials  were  furnished  and  labor 
was  performed,  needed  payments.  It  w^as 
not  contemplated  that  the  bankrupt  should 
fully  perform  the  contract  and  get  no  pav- 
ment  until  the  final  completion  of  the  work. 
The  provisions  in  the  paragraph  above 
quoted,  so  far  as  they  permit  material  in 
place  on  the  ground  to  be  included  in  an 
estimate,  are  intended  to  accomplish  this 
purpose,  and  not  to  relieve  the  bankrupt  from 
responsibility  for  material  not  yet  in  its  final 
lesting  place,  or  from  the  burden  of  per- 
forming such  further  labor  as  was  needed. 
"Manifestly,  notwithstanding  this'  esti- 
mate and  payment,  the  bankrupt  was 
required  to  perform  much  additional  labor 
in  placing  these  bricks  in  their  final  position, 
ana  to  do  this  at  their  own  expense.  The 
title  to  the  brick,  it  seems  to  me,  therefore, 
remained  in  the  bankrupt,  notwithstanding 
such  payment.  No  change  in  the  relations  of 
the  parties  to  materials  not  yet  used,  nor 
with  respect  to  their  obligations  and  liabili- 
ties, was  contemplated  or  is  effected  merely 
by  the  issue  and  payment  of  an  estimate." 

XI.     Efvbgt    of     Comminolino     Pbopebitt 

(p.  1195) 

When  property  traceable. —  Private  bank- 
ers in  receiving  money  from  a  depositor  for 
transmission  act  in  a  fiduciary  capacity,  and 
on  tracing  it  into  the  possession  of  their 
trustee  in  bankruptcy  the  depositor  may 
recover  it.  In  re  Jarmulowsky,  (G.  G.  A. 
2q  Oir.  1919)  258  Fed.  231,  169  G.  G.  A. 
297. 

Vol.  I,  p.  1 1 96,  sec.  70a  (5).    [Policy 

of  insurance.]      [First  ed.,  1912 

Supp.,  p.  835.] 

Effect  of  order  denying  petition  for  sur- 
render of  policy. — ^An  unreversed  order 
denying  the  petition  of  a  trustee  that  the 
bankrupt  be  required  to  deliver  a  life  insur- 
ance policy  or  pay  its  surrender  value  as  a 
condition  of  keeping  it,  bars  a  subsequent 
petition  by  the  trustee  that  the  policy  be 
surrendered  or  that  the  bankrupt  pay  over 
the  loan  value  thereof.  In  re  Samuels,  (C. 
C.  A.  2d  Cir.  1920)   263  Fed.  561. 

Right  to  surrender  accruing  after  bank- 
ruptcy.—  The  cash  surrender  value  of  a  life 
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>"8">**nce  policy  passes  to  the  tniatee  though 
the  policy  provides  that  the  cash  surrender 
value  does  not  accrue  until  after  six  months' 
notice  given  after  default  in  the  payment 
of  a  premium,  and  there  was  no  default  at 
the  time  of  the  filing  of  the  petition. 
Iravelers'  Ins.  Co.  v.  Middlekamp,  (Colo. 
1619)    185   Pac.  335.  ^     ^ 

Vol.  I,  p.  1204,  sec.  70b.     [First  ed., 
1912  Supp.,  p.  839.] 

11.  Sales  (p.  1205) 

What  may  be  sold.— Non-achedtOed  prop- 
erfy.— The  District  Court  has  jurisdiction  to 
sell  a  life  estate  of  a  bankrupt  which  he 
has  not  listed  in  his  schedule.  Gray  v, 
Gudger,  (C.  C.  A.  6th  Cir.  1919)  260  Fed. 
931,  171  C.  C.  A.  673. 

Confirmation  of  sale. — A  trustee's  deed  Is 
not  necessarily  void  because  it  does  not  con- 
form to  the  order  of  confirmation  of  the 
court.  Olitsky  v,  Eatersohn,  (1919)  90 
N.  J.  Eq.  469,  108  AtL  88. 

Vol.  I,  p.  1212,  sec.  70e.    [First  ed., 

1912  Supp.,  p.  844.] 

Power  conferred  on  trustee— -/n  general. 
—"It  is  well  established  that  the  eflfeot 
of  this  section  is  to  clothe  the  trustee  with 
no  new  or  additional  right  in  the  premises 
over  that  oossessed  oy  a  creditor,  but  simply 
puts  him  in  the  shoes  of  the  latter,  and 
subject  to  the  same  limitations  and  disa- 
bilities that  would  have  beset  the  creditor 
in  the  prosecution  of  the  action  on  his  own 
behalf;  and  the  rights  of  the  parties  are 
to  be  determined,  not  by  any  provision  ol 
the  Bankruptcy  Act,  but  by  the  applicable 
principles  of  the  common  law,  or  the  laws 
of  the  state  in  which  the  right  of  action 
may  arise.  In  other  words,  the  Bankruptcy 
Act  merely  permits  the  trustee  to  assert  the 
rights  which  the  creditor  could  assert  but 
for  the  pendencv  of  tHe  bankruptcy  pro- 
ceedings, and  if,  for  any  reason  arising 
under  the  laws  of  the  state,  the  action 
could  not  be  maintained  by  the  creditor,  the 
same  disability  will  bar  the  trustee."  Davis 
V,  Willey,  (N.  D.  Cal.  1920)  263  Fed.  688. 

Property  transferred  m  violation  of  state 
statute. —  To  same  effect  as  original  annota- 
tion, see  -Sabin  i?.  Horenstein,  (C.  C.  A.  9th 
Cir.  1919)  260  Fed.  754,  171  C.  C.  A.  492, 
holding  that  the  evidence  was  insufficient  to 
show  a  violation  of  "Bulk  Sales  Law"  of 
the  state  by  the  bankrupt. 

"Right  of  trustee  to  sue  as  transferable^ — 
A  trustee  has  no  authority  under  this  seo* 
tion  to  sell  and  convey  a  right  of  action, 
under  a  state  statute,  to  set  aside  a  fraudu- 
lent conveyance  not  executed  within  the 
four  months  period.  Neuberger  r.  Felis, 
(Ala.  1919)   82  So.  172. 

Property  subject  to  seizure  hji  trustee. — 
Property  acquired  by  the  wife  of  a  bankrupt 
through  business  enterprises  inaugurated 
by  h«r  with  her  own  capital  after  the  in- 


solvency of  her  husband,  is  her  own  separate 
properfy  and  she  may  not  be  compelled  to 
convey  it  to  the  bankrupt's  trustee  under 
thia  section.  And  the  fact  that  the  success 
of  such  enterprises  was  largely  due  to  her 
husband's  management  and  skill  does  not 
affect  her  right  to  the  property.  Rowe  «. 
Drohen,  (C.  C.  A.  2d  Cir.  1919)  262  Fed. 
16, 

Avoidance  of  conveyances  executed  be- 
yond four  months  period. —  The  trustee  is 
subrogated  to  the  rights  of  the  creditor  and 
may  avoid  conveyances  which  a  creditor 
may  have  avoided,  although  such  conveyance 
was  executed  and  delivered  beyond  the*  four 
DionthB  period  immediately  preceding  the 
adjudication  of  bankruptcy.  Neuberger  p. 
Felis,   (Ala.  1919)   82  So.  172. 

Trustee  vested  with  rights  of  creditor^ 
Trustee  cannot  recover  when  creditor  could 
not  do  so. — To  same  effect  as  original  anno- 
tation, see  Cobb  v.  Livonia  First  Nat.  Bank, 
(N.  D.  Ga.  1920)  2«3  Fed.  1000. 

Rights  are  those  of  creditor  only. — "  When 
.  .  .  the  trustee  seeks  to  avoid  a  fraudulent 
or  any  avoidable  transfer  by  the  bankrupt 
antedating  the  four  months,  he  does  so,  not 
in  the  right  conferred  as  a  concomitant  to  * 
the  due  operation  of  the  system,  but  ex- 
clusively in  the  creditor's  common-law  right. 
He  is,  with  relation  to  these  anterior  trans- 
fers, so  to  speak,  subrogated  to  that  right. 
Such  of  these  anterior  transfers  as  anv 
creditor  might  have  avoided  he  may  avoid. 
Such  as  no  creditor  could  have  avoided  he 
cannot  avoid."  Scales  r.  Holje,  (Cal.  App. 
1919)    183  Pac.  308. 

Sufficiency  of  evidence. — In  French  «. 
Cunningham,  (C.  C.  A.  8th  Cir.  1919)  261 
Fed.  909,  the  evidence  was  held  sufficient  to 
sustain  the  findings  of  the  bankruptcy  court 
that  certain  transfers  of  property  by  the 
bankrupt  were  made  with  intent  to  hinder, 
delay  and  defraud  his  creditors  and  should 
be  set  aside  at  the  suit  of  his  trustee  under 
this  section. 

Vol.  I,  p.  1220,  sec.  72.     [First  ed., 
1912  Supp.,  p.  848.] 

Power  of  court. — "Where  a  duty  ia  im- 
posed upon  a  referee  by  the  bankruptcy  law, 
and  compensation  is  also  fixed  by  that  law 
for  the  performance  of  that  duty,  no  power 
or  authority  exists  in  the  United  States  Dis- 
trict Court  sitting  as  a  court  of  bankruptcy 
to  allow  him  any  other  or  further  compen- 
sation for  the  performance  of  the  duty  than 
that  fixed  by  the  bankruptcy  law,  and  it  mast 
be  further  conceded  that  where  the  duty  to 
be  performed  is  a  duty  clearly  imposed  by  the 
bankruptcy  law  upon  the  referee  as  such,  and 
no  specific  compensation  is  fixed  for  the  per- 
formance of  said  duty,  the  compensation  fixed 
b^  the  bankruptcy  law  (Act  tJuly  1,  1898,  o. 
541,  30  Stat.  544)  as  a  whole  is  the  only 
compensation  whidi  the  referee  can  receive 
or  that  the  court  has  power  to  allow."  U.  S. 
r.  Ward,  (C.  C.  A.  8th  Cir.  1919)  267  Fed. 
372,  168  C.  C.  A.  412. 
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fieeovery  of  unauthorized  compeniation  — 
Suit  by  United  8tate8,—Whert  a  referee  has 
collected,  from  parties  or  estates  in  bank- 
ruptcy proceedings,  moneys  as  compensation 
that  under  no  theory  of  the  law  was  he  en- 
titled to,  and  these  fees  have  been  collected 
or  withheld  from  parties  who  are  numerous 
ud  the  individual  amounts  small,  the  United 
States  has  the  legal  and  moral  right  to  bring 
one  suit  in  behalf  of  all  parties  injured,  to 
recover  back  compensation  illegally  exacted 


by  him.    U.  8.  V,  Ward,  (C.  C.  A-  8th  Cir. 

1919)  2N  Fed.  372,  168  €.  C.  A.  412. 

1918  Supp«,  p.  69,  sec.  16. 

What  fxand  prevents  bar  by  discharge. — 
The  kind  of  fraud  which  exempts  from  a 
discharge  is  positive  fraud  or  fraud  in  fact, 
involving  moral  turpitude  or  intentional 
wrong.     Sanger  v,  Barrett,  (Tex«  Civ.  App. 

1920)  221  8.  W.  10S7. 


BILLS  OF  LADING 


1918  Supp.,  p.  73,  sec.  3. 

Effect  of  notation  on  intersUte  bilL— 
Where  a  bill  of  lading  contains  a  notation  to 
the  effect  that  a  receipt  has  been  issued  to  a 
third  party  for  that  bill  and  the  notation 
it)  made  before  the  bill  is  made  an  interstate 
one  and  it  is  made  without  the  knowledge  or 
consent  of  the  party  intended  to  be  protected 
by  the  notation,  this  section  does  not  prevent 
the  notice  from  being  operative.    Bainbolt  r. 


Lamson,  (C.  C.  A.  8th  Cir.  1919)  259  Fed. 
54«,  170  C.  C.  A.  508. 

1918  Supp.,  p.  78,  sec.  29. 

Rights    of    assignee. — ^An    assignee    of    a 

''  straight  **  bill  of  lading  stands  in  all  re- 
spects in  the  shoes  of  his  assignor.  Quality 
Sn ingle  Co.  v.  Old  Oregon  Lumber,  etc.,  Co., 
(Wash.  1920)  187  Pac.  706;  Getchell  v. 
Northern  Pac  &.  Co.,  (Wash.  1920)  187 
Pac.  707. 


CENSUS 


Vol.  II,  p.  39,  sec.  7.       [First  ed., 

1909  Supp.,  p.  716.] 
Effect  of  disregard  of  restriction  as  to 
pUce  of  examination.— Where  a  resident  of 
Oregon,  wholly  without  fault  on  his  part, 
was  examined  in  Washington,  D.  C,  and  ap- 
pointed to  a  position  in  the  apportioned  serv- 
ice after  certification  was  inadvertently  made 
bv  the  Civil  Service  Commission,  the  dis- 
regard of  the  restriction  as  to  place  of 
examination,  contained  in  the  first  proviso, 
was  cured  and  the  appointee  should  not  be 
removed  from  the  service.  (1917)  31  Op. 
Atty.-Gen.  110. 

1919  Supp.,  p.  16,  sec.  6. 

Preferential  appointments  in  executive  de- 
partment. —  In  so  far  as  the  provision  of  this 
wction  which  grants  a  preference  in  appoint- 
ments to  **  honorably  discharged  soldiers, 
uilors,  and  marines,  and  the  widows  of 
sbch/'  relates  to  the  executive  departments, 
it  affects  only  such  appointments  as  shall 
be  made  for  service  at  the  seat  of  government 
or  in  the  so-called  field  forces  of  executive 
departments  which  operate  away  from  Wash- 
ington but  und«r  immediate  and  direct  orders 
therefrom,  and  not  out  of  some  local  office  or 
branch  of  the  government,  such  as  a  local 
post  office,  customhouse,  or  office  of  an  in- 


ternal-revenue collector;  and  as  to  independ- 
ent governmental  establishments,  this  pro- 
vision applies  to  all  positions  in  all  offtoes 
under  the  control  of  such  establishments 
wherever  located.  Section  1754  of  the  Re- 
vised Statutes  (see  vol.  II,  p.  151)  gives  a 
preference  in  the  matter  of  appointment  to 
civil  offices  to  persons  honorably  discharged 
from  the  military  or  naval  service  by  reason 
of  disability  resulting  from  wounds  or  sidc- 
ness  incurred  in  the  line  of  duty  without 
regard  to  where  these  offices  may  be  located, 
and  while  this  section  is  more  restricted  than 
section  6  of  the  Census  Act  as  to  the  persons 
in  whose  favor  a  preference  is  given,  there  is 
no  conflict  in  so  far  h.»  these  provisions  apply 
to  the  same  appointments  and  the  one  doen 
pot  give  preference  over  the  other.  As  there 
is  nothing  in  the  Census  Act  to  indicate  a 
purpose  to  adopt  and  make  permanent  the 
rules  and  regulations  previously  in  force  re- 
lating to  section  1754  of  the  Revised  Statutes 
and  to  apply  them  under  that  Act,  the 
Rtatter  of  making  proper  rules  and  regula- 
tions is  left  to  the  administrative  officials, 
who  may  adopt  those  now  in  foroe  or  promul* 
gate  new  ones  as  they  may  deem  proper. 
(1919)  31  Op.  Atty.-Gen.  406. 

Civil  service  examination  to  determine 
qualifications  of  preferential  appointees.— 
The  proviso  of  this  section  gives  to  "honor- 
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ably  (lischarsed  soldiera,  sailors,  and  ma- 
rines, and  widowB  of  such,"  a  preference  in 
appointments  from  among  those  duly  quali- 
fied, but  this  proviso  does  not  relate  to  the 
examination  of  a  candidate,  which  is  a  pre- 
liminary stejp  to  his  qualification  for  a  ciyil 
service  appointment.  The  Civil  Service  Com- 
mission may,  in  the  exercise  of  its  general 
power  of  control  over  examinations,  find  that 
the  interests  of  good  administration  require 
special  treatment  in  the  reopening  of  exami- 
nations for  those  who  were  unable  to  com- 
pete in  the  original  examinations  because  of 
their  absence  upon  military  or  naval  service, 
and,  if  the  commission  should  so  find,  such 
examinations  may  be  reopened  to  veterans 
only.  (1919)  31  Op.  Atty.-Gen.  489,  wherein 
it  was  said: 

"  The  proviso  of  section  6  of  the  Act  of 
March  3,  1919,  to  which  you  have  referred 
me  relates  to  preference  in  making  appoint- 
ments from  among  those  duly  qualified.  Ex- 
amination of  a  candidate  is  a  preliminary 
step  to  his  qualifix^ation  for  a  civil  service 
appointment.  In  my  opinion  the  proviso  of 
section  6  does  not  relate  to  preference  to  be 
given  in  the  steps  which  must  be  taken  to 
qualify  for  a  civil  service  appointment. 

*'  Section  2,  par.  2,  cl.  1  of  the  Civil  Serv- 
ice Act  of  Jan.  16,  1&83  [Bee  vol.  2,  p.  150], 
requires  '  open,  competitive  examinations  for 
testing  the  fitness  of  applicants  for  the  pub- 
lic service.'    The  word  '  open '  implies  an  ex- 


amination in  which  all  may  compete.  I  am 
also  inclined  to  think  that  reopened  exami- 
nations are  subject  to  the  same  requirement, 
and  that  as  a  general  rule  they  should  be  re- 
opened to  all  upon  the  same  terms.  The  in- 
troductory sentence  of  section  2  provides, 
however,  that  rules  contained  in  this  section 
shall  be  in  force  '  as  nearly  as  the  conditions 
of  good  administration  will  warrant.'  Tn 
paragraph  3  of  section  2  the  commission  is 
given  power,  subject  to  the  rules  made  by 
the  President,  to  make  regulations  for  and 
have  control  of  civil  service  examinations. 
In  the  exercise  of  the  general  power  of  con- 
trol over  examinations  which  is  given  to  it 
the  Civil  Service  Commission  may  find  that 
the  interests  of  good  administration  require 
special  treatment  in  the  reopening  of  ex- 
aminations for  those  who  were  unable  to 
compete  in  the  original  examinations  be- 
cause of  their  absence  upon  military  or  naval 
service. 

**  If  so,  I  am  of  the  opinion  that  such  ex- 
aminations  may  be  reopened  to  veterans 
only." 

1919  Supp.,  p.  17,  sec.  9. 

Necesaity  of  complying  with  civil  service 
rules  in  appointments. —  The  appointment  of 
supervisors  is  not  subject  to  the  Civil  Serv- 
ice Act  (see  vol.  II.  p.  155)  and  rules. 
(1919)    31   Op.  Atty.-Gen.  467. 


CHINESE  EXCLUSION 


Vol.  II,  p.  67,  sec.  1.       [First  ed., 
vol.  I,  p.  774.] 

Merchant  afterwards  becoming  laborer. — 
The  rule  is  that  where  a  CJhinese  person  has 
been  regularly  admitted,  for  instance,  as  a 
merchant,  the  fact  that  he  subsequently  be- 
comes a  laborer  does  not  of  itself  destroy  his 
right  to  remain;  such  a  fact  is  important 
only  as  it  may  tend  to  show  that  in  reality 
he  entered  as  a  laborer,  or  for  the  purpose 
or*  immediately  becoming  a  laborer,  and  so 
procured  his  admission  through  fraud  and 
m  violation  of  the  Exclusion  Acts.  Lo  Hop 
V.  U.  S.,  (C.  C.  A.  6th  Cir.  1919)  257  Fed. 
489,  168  C.  C.  A.  493. 

Vol.  II,  p.  104,  sec.  Z      [First  ed., 

vol.  I,  p.  760.] 
Deportation  of  returning  merchant,  based 
on  fraud  in  original  entry. — A  Chinese  oerson 
claiming  the  right  to  re-enter  the  United 
States  under  this  act,  as  a  returning  mer- 
chant, may  not  be  deported  by  executive 
action  on  the  ground  that  the  original  entry 


was  fraudulent,  but  he  must  be  deemed  to  ba 
entitled  to  a  judicial  inquiry  and  determina- 
tion of  his  rights  in  view  of  the  provision  of 
that  act  that  a  Chinaman  who  applies  for 
admission  into  the  United  States  on  the 
ground  that  he  was  formerly  engaged 
therein  as  a  merchant  must  establish  the 
fact  by  two  credible  witnesses  other  than 
Chinese  that  he  was  such  at  least  one  year 
before  his  departure  from  the  United  States, 
and  had  not  engaged  during  such  year  in 
any  manual  labor  except  such  as  was  neces- 
sarv  in  the  conduct  of  his  business.  White 
//.  Chin  Fong,  (1920)  263  U.  S.  90.  40  S.  Ct. 
449.  64  U.  S.  (L.  ed.)  — ,  affirming  C.  C.  A. 
(9fh  Cir.  1919)  258  Fed.  849,  169  C.  C.  A. 
569. 

Evidence  —  Sufficiency. —  In  the  followin^ir 
cases  the  evidence  was  held  to  be  insufficient 
to  warrant  the  exclusion  of  Chinc«p  from 
this  country:  Ex  p.  Chan  Wy  Sheung, 
(N.  D.  Cal.  1919)  262  Fed.  221:  Ex  p. 
Young  Toy,  (N.  D.  Cal.  1919)  2ft2  Fed. 
227;  Ex  p.  Lum  You,  (N.  D.  Cal.  1919) 
262  Fed.  451. 
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Vol.  II,  p.  116,  sec.  1993.    [First 

ed.,  vol.  I,  p.  7»6.] 

Child  of  native  bom  Chinaman. —  To  same 
effect  as  1919  Supplement  annotation,  see 
Jeong  Quey  How  v,  WMte,  (C.  €.  A,  9th 
Cir.  1919)  258  Fed.  618,  170  C.  C.  A.  72, 
wherein  it  was  said: 

"The  appellant  was  first  caused  to  be  ex- 
amined under  the  general  inunigration  law, 
and  was  found  aiunissible.  He  was  then 
caused  to  be  examined  under  the  Chinese 
Exclusion  Act,  whereupon  his  application  to 
enter  the  United  States  was  denied,  for  want 
of  sufficient  proof  that  he  was  the  son  of 
Jeong  Sun,  his  alle^  father.  The  exami- 
nation under  the  Chineee  Exclusicm  Act  was 


had  before  the  immigration  inspector.  In 
Quan  Hing  Sun  v.  White,  254  Fed.  402, 
105  C.  C.  A.  622,  this  court  held  that  the 
claim  of  right  to  enter  the  United  States, 
made  by  a  Chinese  person  alleging  himself 
to  be  a  citizen  of  the  United  btates,  must 
first  be  determined  by  a  special  board  of 
inquiry  appointed  bj  the  Commission  of 
Immigration,  consisting  of  three  members 
selected  from  the  immigration  officials  under 
Act  Feb.  20,  1907,  c.  1134,  34  Stat.  898. 
(See  vol.  Ill,*  p.  636.)  This  right  was 
duiied  the  appellant,  and  on  the  authority 
of'that  decision  it  follows  that  the  judgment 
of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings." 


CIVIL  SERVICE 


Vol.  II,  p.  148,  sec.  169.     [First  ed., 
vol.  I,  p.  826.] 

S.  S.  eec  1799  (see  vol.  Vm,  p.  1073) 
excludes  positions  in  the  office  of  Public 
Buildings  and  Grounds  from  the  operation 
of  the  general  provisions  of  this  section. 
Burnap  c.  U.  S.,  (1920)  252  U.  S.  512,  40 
S.  Ct.  374,  64  U.  S.  (L.  ed.)  — ,  affirming 
(1018)   63  Ct.  a.  605. 

Vol.  II,  p.  151,  sec.  1754.     [First 

ed.,  vol.  I,  p.  828.] 

Construction  with  reference  to  section  0 
of  Census  Act  of  19x9. —  See  title  Census  in 
this  volume,  ante,  p.  453. 

Vol.  II,  p.  162,  sec.  9.     [First  ed., 

vol.  I,  p.  815.] 

Ineligibity  to  appointment  as  cared  by  in- 
advertent overlooking  of  fact  of  two  mem- 


bers  in  service. — ^The  appointment  of  a  per- 
son to  a  position  in  the  classified  service, 
who  at  the  time  of  appointment  has  two 
members  of  her  family  in  the  service,  one  of 
whom  entered  it  since  her  examination,  is 
in  violation  of  this  section,  and  this  in- 
eligibility to  appointment  is  not  cured  by 
the  appointing  officer  having  inadvertently 
overlooked  the  statement  in  the  ''Declara- 
tion of  appointee"  that  a  second  member  of 
the  family  had  entered  the  service  subse- 
quent to  the  date  of  her  application  for 
examination.  (1918)  31  Op.  Atty.-Gen.  324. 
Effect  of  removal  of  residence  on  validity 
of  appointment  of  third  member. — ^Where 
there  are  already  two  members  of  the  eame 
family  in  the  classified  service,  the  removal 
of  residence  of  another  member  of  the 
family  after  appointment  for  the  purpose 
of  evading  the  disability  imposed  by  this 
section,  will  not  validate  the  appointment. 
(1918)    31  Op.  Atty-Gen.  324. 


CLAIMS 


Vol.  II,  p.  177,  sec.  190.     [First  ed., 

vol.  II,  p.  6.] 

Officer  in  War  Department  as  inclnding 
•fficer  in  Army.— An  officer  in  the  United 
States  Army  is  not  by  virtue  of  that  fact 
tlone  an  officer  in  the  War  Department 
^tbin  the  meaning  of  this  section  which 
relates  to  the  prosecution  of  claims  against 
the  United  States.  Where,  however,  Con- 
gress creates  an  office  or  bureau  in  the  De- 


partment and  authorises  the  appointment  of 
an  Army  officer  to  the  office,  or  in  the  bu- 
reau, such  Army  officer,  after  receiving  his 
new  appointment,  would  fall  within  the 
reach  of  the  section,  for  he  would  then  be 
an  officer  in  the  Department.  (1919)  31  Op. 
Atty.-Gen.  471,  wherein  it  was  said: 

''  By  the  plain  terms  of  this  statute  its 
prohibitions  embrace  only  persons  appointed 
'as  an  officer,  clerk,  or  employe  in  any  of 
the  deparimenU'i   that  is   to   say,   any   of 
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the  executive  depaxtments.  Section  159,  Re- 
vised Statutes  [see  vol.  Ill,  p.  249].  Thus 
the  question  propounded  by  you  is  ni  rrowed 
to  the  query  whether  a  person  appointed  an 
officer  in  the  Army  is  thereby  appointed  an 
officer  in  the  Department  of  War. 

**The  precise  Question  appears  not  to 
have  been  judicially  determined,  but  I  find 
that  some  of  my  predecessors,  and  other 
Federal  law  officers,  in  construing  analogous 
statutes,  have  laid  down  principles,  which, 
applied  to  the  statute  you  ask  me  to  inter- 
pret, compel  a  negative  response  to  your 
question. 

"Thus  in  28  Op.  95,  the  question  dealt 
with  involved,  inter  alia,  the  power  of  the 
President  under  section  179,  Revised  Stat- 
utes, to  authorize  or  direct  an  officer  of  the 
Navy  to  act  as  the  head  of  the  Navy  De- 
partment. That  section  permitted  *  such 
designation  only  in  the  event  the  Navy 
officer  could  be  regarded  as  an  officer  in  the 
Navy  Department.  In  holding  that  he  was 
not  an  officer  in  the  department.  Attorney 
General  Wickersham  said: 

"  *  But  the  person  who  may  be  authorized 
and  directed  to  perform  the  duties  of  a 
vacant  office  under  section  179  must  be  an 
officer  in  a  department.  It  is  not  sufficient 
that  he  has  been  appointed  an  officer  by  the 
President,  by  and  with  the  advice  and  con- 
sent of  the  Senate;  he  must  hold  an  office 
in  a  department  which  is  established  by 
law/  " 

Vol.  II,  p.  179,  sec.  3477.    [First 

ed.,  vol.  II,  p.  7.] 

Suit  against  Treasury  officials  to  estab- 
lish liens  for  attorney's  fees  upon  funds  in 
Treasury. — The  restrictions  imposed  by  this 
section,  upon  the  assignment  of  claims 
against  the  United  States,  form  no  obstacle 
to  a  suit  against  Treasury  officials  to  estab- 
lish an  equitable  lien  for  attorney's  fees 
upon  a  fund  in  the  United  States  Treasury 
appropriated  by  Congress  for  payment  to  a 
specified  person,  also  mad«  a  party  defend- 
ant, in  satisfaction  of  a  finding  of  the  Court 
of  Claims.  Houston  v.  Ormes,  (1920)  252 
U.  «.  469,  40  8.  Ct.  369,  64  U.  S.  (L.  ed.) 
— ,  affirming  (1918)  47  App.  Cas.  (D.  C.) 
364. 

Contract  making  contingent  attorneys 
fee  lien  on  warrant  issued  in  payment  of 
claims. —  A  provision  in  a  contract  for  the 
prosecution  of  a  claim  against  the  United 
States  which  purports  to  make  the  con- 
tingent attorney's  fee  therein  provided  for 
a  lien  upon  any  warrant  which  may  be 
issued  in  payment  of  such  claim  is  repug- 
nant to  this  section,  annulling  assignments 
of  such  claims,  or  of  any  part  or  interest 
therein,  made  in  -  advance  of  the  allowance 
of  the  claim.  Calhoun  v.  Massie,  (1920) 
263  U.  S.  170,  40  S.  Ct.  474,  64  U.  S.  (L.  ed) 
-~,  affirmino  (1918)  123  Va.  673,  97  S.  E. 
576. 

Recovery  under  assignment  against  trus- 
tee   in    bankruptcy. —  On    a    petition   by    a 


company   for   an   order   requiring   a   trustee 
in   bankruptcy  to  turn  over  a  certain  sum 
due  by  the  bankrupt  to  the  petitioner  under 
a  contract,   it  appeared  that  the  petitioner 
had  agreed  to  furnish  to  the  bankrupt  cer- 
tain   automobile    bodies    and   fenders    to    be 
used  by  it  in  carrying  out  a  contract  with 
the   Unite<l    States   government.      The  bank- 
rupt agreed  that  the  title  to  the  bodies  and 
fenders  should  remain  in  the  petitioner  until 
delivery  to  the  government,  the  warrants  to 
be  issued  therefor  to  become  the  property  of 
the  petitioner,  and  to  be  collected,  indorsed 
and  forwarded  by  the  bankrupt  to  the  pe- 
titioner as  its  agent,  any  sum  over  the  con- 
tract price  of  the  bodies  and  fenders  to  be 
applied    l^o    the    payment    of    any    balance 
then  due  by  the  bankrupt  to  the  petitioner, 
the  bankrupt  assigning  to  the  petitioner  all 
itr.   right,  title  and  interest  in  its  contract 
with   the  government   and   agreeing   to  give 
such  further  assurance  to  the  petitioner  as 
it   might  deem   necessary  to   carrv   out  the 
agreement.     The  petition  was  denied  on  the 
ground  that  the  assignment  of  claims  con- 
travened  this   section.     In  re   Hudford   Co., 
(C.  C.  A.  2d  Cir.   1919)    267  Fed.  722,   169 
C.  C.  A.  10.    The  court  said:        The  referee 
denied  the  petition,  with*  costs,  on  the  ground 
that  the  agreement  of  August  28,  1917,  made 
before  allowance  by  the  government  of  the 
Hudford  Company's  claims  and  before  issue 
of   any   warrants,   was   in    contravention   of 
section  3477,  Rev.  St.  U.  S.  .  .  .  The  H.  H. 
Babcock  Company  having  filed  a  petition  for 
review   in   the   District   Court,   the   District 
Judge  held  that  although  the  agreement  of 
August  28,    1917,  was  forbidden  by  section 
3477,    nevertheless    it    constituted    a    condi- 
tional sale,  binding  the  proceeds  of  the  war- 
rants for  the  goods  in  the  hands  of  the  trus- 
tee,   and    as   the   property   belonged   to    the 
petitioner,    and    not    to    the    bankrupt,    the 
transfer   within    four   months   of   the    filin|^ 
ot    the   petition   in    bankruptcy   was  not   a 
preference  under  section  60b  of  the  Bank- 
ruptcy Act.     [See  vol.  I,  p.  1026.]     Bailey  I?. 
Baker   Ice  Machine  Co.,  230  U.  S.  268,  36 
Sup.  Ct.  50,  60  L.  Ed.  275.     We  think  the 
learned  judge  erred.     The  Babcock  Ck)mpanv 
knew    that    its    title    to    the    bodies,    etc., 
could  not  be  reserved,  and  was  not  intendecl 
t<    be 'reserved,  as   against  the  government, 
and  that  the  only  security  it  could  expect  waa 
iu  the  claim  when  allowed,  and  in  the  war- 
rants to  be  issued  by  the  government  to  the 
Hudford  Company.     But  the  Supreme  Court 
has  in  the  most  explicit  and  unmistakable 
terms  pronounced  all  such  agreements,  direct 
or    indirect,    absolutely    void    under   section 
3477.       National     Bank     of     Commerce     r. 
Downie,  218  U.  S.  ^46,  31   Sup.  Ct.  89,  54 
L.   Ed.   1965,  20  Ann.   Cas.    1116.     In   that 
case  the  bank  had  advanced  money  to   the 
bankrupt  upon  the  security  of  sixteen  claims 
against    the    United    States    for    materials 
furnished   by   the  bankrupt,  none  of  which 
claims  had  been   allowed,  and  for  none  of 
which  warrants  had  been  issued.    The  court 
held   that   the  assignments  were  absolutely 
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Toid,  and  the  bankrupts  were  still  the 
owners  of-  the  claims,  which  massed  not  to 
the  bank,  but  to  their  general  creditors,  as 
if  no  assignmentH  had  j^en  made." 

Vol.  It,  p.  216,  sec.  3466.     [First 

ed.,  vol.  n,  p.  45.] 
fiestrictiona  by  Bankruptcy  Act. —  The 
right  of  the  United  States  to  claim  priority 
under  this  section  for  debts  due  to  it  is 
restricted  in  the  case  of  insolvents  by  sec. 
57 j  of  the  Bankruptcy  Act  (1  Fed.  Stat. 
Ann.  (2d  ed.)  979)  to  the  actual  pecuniary 
loss  suffered  by  it.  U.  S.  4>,  Birmingham 
Trust,  etc.,  Co.,  (C.  C.  A.  5th  Cir.  1919) 
258  Fed.  662,  169  C.  G.  A.  502 

Vol.  II,  p.  223,  sec.  3468.    [First 

ed.,  vol.  II,  p.  49.] 

State  lawa  are  auperaeded  by  this  section 
upon  a  distribution  of  assets  coming  within 
and  affected  by  its  provisions.  American 
Surety  Ck).  v.  Carbon  Timber  Co.,  (C.  C.  A. 
8th  Cir.   1919)    263  Fed.  295. 

Equal  priority  of  surety  with  United 
Statee. — Where  a  surety  on  the  bond  of  a 
bankrupt  to  the  United  States  pays  the 
principal  of  the  bond  to  the  United  States, 
he  is  entitled  under  this  section  to  equal 
priority  with  the  United  States  in  his 
claim  against  the  bankrupt's  estate,  regard- 
less of  the  fact  that  other  claims  of  the 
United  States  against  the  bankrupt's  estate 
are  unpaid.  U.  S.  r.  National  Surety  Co., 
(C.  C.  A.  8th  Cir.  1919)  262  Fed.  62. 
Begarding  the  effect  of  this  section,  the 
court  said: 

**  When  we  come  to  section  3468,  it  is 
claimed  by  counsel  for  the  United  States 
that  it  must  be  so  construed  as  to  be  of 
no  force  or  effect,  except  in  cases  where  the 
United  States  has  no  claim  whatever  to  be 
satisfied,  and  it  appearing  in  the  present 
case  that  the  United  States  has  a  claim 
against  the  estate  of  the  bankrupt,  said  sec- 
tion is  inoperative.  The  ground  of  this 
contention  is  that  the  priority  granted  by 
section  .'^466  still  attaches  to  the  claim  of 
the  United  States,  even  as  against  the 
claims  of  respondent,  and  that  no  priority 
exists  in  favor  of  respondent  until  the  claim 
of  the  United  States  is  fully  paid.  If  this 
contention  is  sound,  we  must  read  into  sec- 
tion 3468  a  proviso  at  the  end  of  the  last 
clause  but  one  of  the  section,  reading  as 
follows:  'Provided  that  said  United  States 
has  no  claim  against  the  insolvent  estate.' 

"We  do  not  think  we  have  any  authority 
to  interpolate  such  a  proviso.  We  are  of 
the  opinion  that,  while  the  ireneral  priority 
o<  the  United  States  is  undoubted,  it  is 
within  the  power  of  Congress  to  qualify  or 
limit  this  priority,  and  that  by  the  enact- 
ment of  section  3469  it  has  been  provided 
that  in  the  case  mentioned  in  said  section 
the  priority  of  the  United  States  has  been 
transferred  to  a  surety  who  has  paid  the 
penalty  of  a  bond  in  full,  notwitlutandiiig 


the  latter  still  has  a  claim  against  the  in- 
solvent. It  is  claimed  by  counsel  for  the 
United  States  that  the  surety  in  a  case  like 
the  one  at  bar  has  no  prioritv,  unless  he 
pays  all  of  the  debt  or  debts  due  from  the 
bankrupt  to  the  United  States.  The  section 
which  we  are  endeavoring  to  construe  does 
not  provide  that  the  surety  shall  pay  all  the 
debt  or  debts  due  from  the  bankrupt  estate 
to  the  United  States,  but  only  the  money 
due  upon  such  bond,  and  it  is  conceded  that 
the  respondent  did  this.  It  paid  all  the  debt 
for  which  it  was  obligated  as  surety.  If  it 
should  pay  any  more,  it  would  be  a  mere 
volunteer,  and  not  entitled  to  the  right  of 
subrogation  as  to  the  excess.  It  is  not 
material,  if  the  contention  of  counsel  for  the 
United  States  is  right,  whether  the  claim  of 
the  United  States  arises  out  of  the  same 
transaction  as  that  of  respondent  or  not. 

*'  It  is  contended  and  it  is  no  doubt  the 
law  that  the  priority  of  the  sovereign  exists 
in  full  force  and  vigor,  unless  qualified  by 
express  words.  But  we  have  express  words 
in  section  3468.  Wc  think  that  sections 
3400  and  346S  should  be  construed  together, 
so  as  to  give  both  force  and  effect;  the 
United  States  retaining  its  priority  as  to 
the  balance  of  its  claims  against  the  bank- 
rupt estate,  and  the  respondent  standing  on 
a  level  with  them  as  to  its  claim.  No  case 
has  been  cited,  nor  have  we  found  one,  de- 
ciding the  question  involved.  The  cases 
cilcd  simply  establish  the  proposition  that, 
where  the  title  of  the  United  States  and  the 
citizen  concur,  the  title  of  the  United  States, 
except  so  far  as  the  legislature  has  thought 
fit  to  interfere,  shall  be  preferred,  and  that 
where  the  principal  in  any  bond  given  to 
the  United  States  is  insolvent,  and  any 
surety  on  the  bond  pays  to  the  United 
States  the  money  due  upon  such  bond,  such 
surety  shall  have  the  like  priority  for  the 
recovery  and  receipt  of  the  moneys  out  of 
the  estate  and  effects  of  such  insolvent  as 
i/:  secured  to  the  United  States.  These  rights 
are  all  given  by  the  sc<^tiona  quoted  and  cita- 
tion of  other  authority  is  unnecessary.  Re- 
spondent's rights  must  be  determined  by 
section  346S.  What  its  rights  would  be 
under  the  equitable  doctrine  of  subrogation 
is  not  involved.  The  unreasonableness  of 
the  contention  of  counsel  of  the  United 
States  is  made  to  appear  when  we  consider 
a  case  where  different  bonds  have  been  given 
by  an  insolvent  to  the  United  States  with 
different  sureties.  One  surety  pays  the  full 
penalty  of  the  bond  on  which  he  is  liable, 
but  he  can  have  no  priority  until  he  has 
paid  all  the  other  bonds  on  which  he  is  not 
liable." 

Vol.  II,  p.  229,  sec.  1.     [First  ed., 
vol.  II,  p.  91.] 

I.  Act  op  Jan.   11,  1915    (p.  230) 
Reinstatement  of  claim. — A  claim  for  In- 
dian  depredations   which   vr«9   dinmissed    by 
the  Court  of  Claims  on  the  ground  that  the 
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band  conunitting  the  depredations  was  not 
in  amity  with  the  United  States  waa  not  re- 
instated by  the  Act  of  January  11,  1915, 
amending  the  Act  of  March  3,  1891,  so  that 
in  all  claims  for  property  of  citizens  or  in- 
habitants of  the  United  States  taken  or  de- 
stroyed by  Indians  belonging  to  any  tribe 
in  amity  with  and  subject  to  the  jurisdiction 
of  the  United  States  the  alienage  of  the 
claimant  will  not  be  a  defense,  with  a  pro- 
viso that  claims  dismissed  for  want  of  proof 
of  citizenship  or  alienage  shall  be  reinstated. 
Bex  V.  U.  S.,  (1920)  251  U.  S.  3^,  40  S.  Ct. 
181,  64  U.  S.  (L.  ed.)  — ,  affirming  (1918) 
63  Ct.  CI.  320,  wherein  the  court  said:  **  The 
claimant  contends  that  the  amendment  had 
two  purposes  —  not  merely  to  give  inhabit- 
ants the  same  rights  as  citizens,  but  also  to 
admit  claims  for  damage  done  by  hostile 
bauds  from  a  tribe  that  maintained  its  amity, 
subject  to  a  nroviso  that  suit  had  been 
brought  upon  them  theretofore  in  the  Court 
of  Claims.  It  is  said  that  claims  of  that  na- 
ture that  still  were  pending  in  the  court 
have  been  awarded  judgment  under  the  new 
jurisdiction.  Another  proviso  in  the  Act  is 
that  claims  that  have  been  dismissed*  by  the 
court  for  want  of  proof  of  citizenship  or 
alienage  shall  be  reinstated,  and  the  petition 
prays  that  the  former  claim  be  consolidated 
with  this  suit,  and  that  judgment  be 
awarded  upon  the  evidence  filed  in  the  for- 
mer case.  It  is  pointed  out  as  an  anomaly 
that  the  case  of  a  neighbor  of  the  intestate 


who  suffered  damage  from  the  ssme  hand  on 
the  same  day  was  reinstated  and  passed  to 
judgment,  his  claim  having  been  dismissed 
at  an  earlier  date  because  he  was  not  a  citi- 
zen at  the  time.  But  we  are  of  opinion  that 
the  judgment  of  the  Court  of  Claims  was 
plainly  right.  The  emphasis  and  primary 
intent,  at  least,  of  the  Act  of  1915  was  to 
remove  the  defense  of  alienage.  When  it 
goes  on  by  an  express  proviso  to  reinstate 
claims  dismissed  upon  that  ground  and  saya 
nothing  as  to  the  other  class  it  is  impossi- 
ble to  extend  the  words.  According  to  the 
claimant's  necessary  argument  Congress  had 
claims  for  damage  by  hostile  bands  before  ita 
eyes.  On  the  face  of  the  act  it  had  before 
them  also  the  matter  of  reinstatement.  Yet 
it  did  not  purport  to  reinstate  claims  of  the 
present  class.  According  to  the  claimant's 
account  there  was  something  for  the  act  to 
operate  on  in  the  way  of  damage  by  hostile 
bands  and  the  words  cannot  be  carried  fur- 
ther than  they  go." 

Limitation  of  action. —  Considered  as  a 
new  claim,  a  suit  brought  since  the  amend- 
ment of  January  11,  1915,  to  the  Act  of 
March  3,  1891,  to  recover  for  depredations 
committed  by  a  hostile  band  from  an  Indian 
tiibe  in  amity  with  the  United  States,  is 
barred  by  the  three  vears  limitation  in  the 
original  act.  Rex  f.  U.  S.,  (1920)  251  Ul  S. 
382,  40  S.  Ct.  181,  64  U.  S.  (L.  ed.)  — , 
affirming   (1918)  53  Ct.  CI.  320. 
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Vol.  II,  p.  389,  art.  16.     [First  ed., 

vol.  II,  p.  160.] 

What  constitutes  moderate  speed. —  To 
same  effect  as  first  paragraph  of  original 
annotation,  see  The  Fjell,  (E.  D.  Va.  1919) 
267  Fed.  478. 

Rule  absolute  —  Duty  to  atop. —  To  same 
efTect  as  original  annotation,  see  The  Suf- 
folk, (C.  C.  A.  2d  Cir.  1919)  258  Fed.  219, 
169  C.  C.  A.  287,  wherein  it  was  held  that 
two  vessels  were  mutually  liable  for  a  colli- 
sion in  a  fog,  one  for  proceeding  at  an  ex- 
cessive speed  and  the  other  for  failure  to 
stop  on  hearing  the  first  vessel's  signal  ahead 
on  her  bow. 

Excessive  speed. —  In  The  Brabandier, 
(E.  D.  Va.  1919)  260  Fed.  858,  it  was  held 
that  a  steamer  was  solely  at  fault  for  a  col- 
lision on  a  foggy  night  where  she  held  to 
her  course  and  failed  to  reduce  her  speed 
after  she  heard  the  fog  signals  of  the  ves- 
sel with  which  she  collided. 

Vol.  II,  p.  393,  art.  18.     [First  ed., 

vol.  II,  p.  lei.] 

Rule  applied.—  In  The  William  P.  Palmer, 
(£.  D.  Va.  1919)  261  Fed.  925,  it  was  held 


that  where  two  steam  vessels  met  end  on, 
Ihe  one  failing  to  alter  its  course  to  the 
starboard  was  solely  at  fault  for  a  collision. 

Vol.  II,  p.  393,  art.  20.     [First  ed., 

vol.  II,  p.  162.] 

Burden  of  avoiding  collision. —  To  same  ef- 
fect as  original  annotation,  see  The  Shaw- 
iiiut,   (E,  D.  Pa.  1W9)  261  Fed.  616. 

Rule  applied.— In  The  Shawmut,  (£.  D. 
Pa.  1919)  261  Fed.  616,  it  appeared  that  the 
steamer  and  schooner  sighted  each  other 
when  they  were  nearly  three  miles  apart 
and  approaching  on  converging  courses.  It 
was  held  that  the  steamer  was  solely  at 
fault  for  not  keeping  out  of  the  schooner's 
way  in  accordance  with  the  provisions  of 
this  article. 

In  The  Stimson,  (S.  D.  Va.  1919)  267  Fed. 
762,  it  appeared  that  a  steamship  collided 
with  a  schooner  at  night.  The  lights  of  the 
schooner  were  set  and  burning  and  the  steam^ 
ship  admitted  having  observed  them  a2>oat 
two  and  one-half  minutes  before  the  collision 
but  claimed  that  the  collision  was  the  result 
of  inevitable  accident,  in  that,  when  it  was 
too  late  to  avoid  the  consequence  thereof,  the 
connecting  shaft  of  the  steering  gear  broke 
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and  parted,  through  a  latent  defect,  caiiRing 
the  injury.  It  was  held  that  the  steamship, 
being  the  burdened  vessel,  was  bound  to  keep 
out  of  the  schooner's  way  and  was  at  fault 
for  not  doing  so,  and  that  she  could  not 
avail  herself  of  the  defense  of  inevitable  ae* 
cident  since  there  was  no  excuse  for  her  fail- 
ure to  see  the  schooner's  lights  earlier  and 
take  precautions  to  avoid  the  collision. 

Bnraen  of  proof. —  This  article  imposes 
upon  the  steamer  the  burden  of  showing  why 
the  collision  occurred  if  the  steamer  oh* 
served  the  rule  laid  down  herein.  The  Shaw- 
mut,  (£.  D.  Pa.  1919)  261  Fed.  616. 

Vol.  II,  p.  396,  art.  24.    [First  ed., 

vol.  II,  p.  162.] 
Violation  of  rale.— In  The  Northland,  (C. 
C.  A.  4th  Cir.  1919)  262  Fed.  246,  it  was 
hbid  that  a  steamship  overtaking  a  schooner 
at  night  was  solely  at  fault  for  collision 
with  the  latter,  where  it  appeared  that  the 
tiohooner  had  all  her  lights  burning  and  that 
the  steamship  did  not  maintain  a  proper 
lookout  80  as  to  discover  the  schooner  in 
time  to  keep  out  of  the  way. 

Vol.  II,  p.  397,  art.  27.    [First  ed., 

vol.  II,  p.  163.] 

Inevitable  accident. — A  steamship  may  not 
avoid  liability  for  a  collision  in  overtaking 
a  schooner  at  night  on  the  ground  of  inevi- 
table accident,  where  it  appears  that,  al- 
though her  steering  gear  became  disabled 
about  the  time  she  discovered  the  lights  of 
the  schooner  a  half  mile  distant,  she  had 
fiot  maintained  a  proper  lookout  prior  to 
that  time  which  would  have  enabled  her  to 
observe  the  schooner  when  it  was  two  miles 
distant.  The  Northland,  (C.  C.  A.  4th  Cir. 
1919)   262  Fed.  246.     The  court  said: 

"The  evidence   as   to  when   and  how   the 
steering  gear  was  broken  is  far  from  satis- 
factory.    The  schooner  was  the  favored  ves- 
seL    Therefore  it  was  the  duty  of  the  steamer 
to  exercise  such  care  as  was  necessary  to 
avoid  a  collision  with  her.     Not  having  by 
proper  lookout  observed  the  schooner  when 
at    least    two    miles    away,    the    speed    the 
steamer  was  making  resulted  in  its  coming 
in  such  close  proxiiidty  to  the  schooner  that 
it  was  well-nigh  impossible  to  avoid  hitting 
her,  which  jplaces  the  steamer  in  the  wrong. 
Therefore,  if  the  steering  gear  really  broke 
It  the   time  as  contended  by  appellant,    it 
did  not  present  a  case  of  inevitable  accident. 
There  is  evidence  tending  to  show  that  they 
did  not  discover  the  break  until  after  the 
accident,  and   in  this  connection   it   is   sig- 
n.'ficant  that   they  displayed  no   signals   to 
indicate  this  trouble  for  more  than  two  hours 
after  the  collision." 

Vol.  II,  p.  407,  rule  15.    [First  e<L, 
vol.  II,  p.  171.] 

Sii]«  applied.— In  The  Martin  Mullen,  (C. 
C  A.  6th  Cir.  1919)  260  Fed.  916,  two  steam- 


ers collided  in  a  fog  on  Lake  Superior.  Both 
vessels  were  held  at  fault  for  a  violation  of 
this  rule,  one  for  traveling  at  a  speed  of 
eleven  miles  an  hour  in  the  fog  and  for  not 
maintaining  a  sufficient  lookout,  and  the 
other  for  traveling  at  a  speed  of  eight  miles 
an  hour. 

In  The  J.  J.  Hill,  (C.  C.  A.  7th  Cir.  1919) 
260  Fed.  665,  171  C.  C.  A.  419,  a  libel  was 
dismissed  because  of  the  fault  of  the  libel- 
ant's vessel  in  proceeding  at  approximately 
her  full  speed  after  the  signals  of  another 
vessel  apparently  not  more  than  four  points 
from  right  ahead. 

Vol.  II,  p.  41 5,  sec.  1 .     [Definitions.] 

[First  ed.,  vol.  II,  p.  174.] 
"  Steam  vesseL"— A  vessel  which  at  th« 
time  of  a  collision  is  being  propelled  partly 
by  sail  and  partly  by  steam  is  a  steam  vessel 
within  the  meaning  of  this  section.  The 
Alice  M.  Guthrie,  (£.  D.  Va.  1919)  257 
Fed.  472. 

Vol-  II,  p.  416,  art.  2  (a).     [First  ed., 

vol.  II,  p.  174.] 

Absence  of  light  contributory. —  Since  a 
vessel  propelled  in  part  by  sail  and  in  part 
hj  machinery  is  a  steam  vessel  within  sec- 
tion 1  of  this  act,  it  is  required  by  this 
article  to  exhibit  a  white  masthead  light, 
as  well  as  red  and  green  running  lights,  and 
where  it  fails  to  exhibit  the  white  light  it 
will  be  held  liable  for  a  collision  occasioned 
by  sucli  failure.  The  Alice  M.  Guthrie,  (B. 
D.  Va.  1919)   267  Fed.  472. 

Vol.  II,  p.  423,  art.  1 8,  rule  1 .    [First 

ed.,  vol.  II,  p.  178.] 

Mutual  fault.— In  Border  Line  Transp. 
Co.  V,  Canadian  Pac.  R.  Co.,  (W.  D.  Wash. 
1919)  262  Fed.  989,  it  was  held  that  both 
vessels  were  at  fault  in  a  collision,  the  one 
for  answering  a  signal  and  failing  to  ma- 
neuver in  accordance  therewith,  and  the  other 
for  failure  to  reverse  its  engine  when  the 
collision  appeared  to  be  inevitable. 

The  two-Dlast  signal  provided  for  by  this 
article  should  not  be  sounded  unless  both 
side-lights  of  the  approaching  vessel  are 
visible.  Com.  r.  Seaboard  Transp.  Co.,  (D. 
C.  Mass.   1919)   25«  Fed.  7X)7. 

Tug  at  rest  —  other  tug  passing. —  In  The 
John  D.  Dailey,  (E.  D.  N.  Y.  1919)  260  Fed. 
241,  it  appeared  that  a  tug  was  at  rest  and  . 
engaged  in  lashing  her  tow  alongside,  when 
another  tug  approaching  blew  a  one-whistle 
signal  and  shortly  thereafter  collided  with 
her.  It  was  held  that  the  moving  tug  was 
solely  at  fault,  since  she  had  initiated  the 
navigation  by  her  signal,  and  was  bound  to 
keep  out  of  the  way  of  the  tug  and  tow  at 
rest,  and  that,  since  the  moving  tug  had 
sufficient  room  to  pass  between  the  shore  and 
the  tug  at  rest,  the  latter  was  under  no  duty 
to  do  anything  except  remain  stationary  until 
the  former  had  passed  by. 
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Tuss  with  tows  passing  —  effect  of  tide. — 
In  The  Aurora.  (C.  C.  A.  2d  Cir.  1919)  258 
Fed.  439,  169  C.  C.  A.  455,  it  was  held  that 
a  tug  with  a  long  tow  was  solely  at  fault  for 
a  collision  with  the  tow  of  another  tug 
while  passing  it,  where  it  appeared  that  the 
collision  was  due  to  the  effect  of  the  tide  in 
swinging  the  end  of  the  first  tug's  tow 
against  that  of  the  second  tug,  and  because 
the  first  tug  did  not  have  sufficient  power 
to  keep  her  tow  in  line. 

Vol.  II,  p.  428,  art.  19.     [First  ed., 
vol.  IT,  p.  180.] 

Both  Teasels  at  fault. —  In  The  Comport. 
(C.  C.  A.  2d  Cir.  1919)  260  Fed.  161,  171 
C.  0.  A.  187,  it  appeared  that  the  steam 
lighter  Bettie  Lee,  coming  up  Bast  river, 
bound  to  Manhattan,  and  bearmg  diagonally 
across  the  river  to  a  point  above  the  Brook- 
lyn bridge,  collided  with  the  steam  lighter 
Comport,  which  was  crossing  the  river  diago- 
nally from  the  foot  of  Wall  street,  Man- 
hattan, to  Brooklyn.  The  vessels  were  con- 
cededly  on  crossing  courses,  the  Comport, 
having  the  Lee  on  her  starboard  side,  being 
bound  to  keep  out  of  the  way,  and  the  Lee 
being  bound  to  hold  her  course  and  speed. 
The  Comx>ort,  when  about  200  feet  distant 
from  the  Lee,  blew  one  whistle  and  ported, 
so  as  to  head  more  down  the  stream.  The 
"master  of  the  Lee  blew  an  alarm  and  reversed 
full  speed  astern,  and  the  Comport  did  like- 
wise, but  the  vessels  collided.  It  was  held 
that  both  lighters  were  at  fault,  the  Lee  for 
failure  to  maintain  a  lookout  and  for  im- 
proper navigation  when  the  collision  was  im- 
minent, and  the  Comport  for  failure  to  main- 
tain a  lookout  and  for  not  keeping  out  of 
the  Lee's  way  as  required  by  this  article. 

Vol.  II,  p.  430,  art.  20.     [First  ed., 

vol.  II,  p.  180.] 

finis  applied.—- In  The  Manaway,  (E.  D. 
Va.  1919)  257  Fed.  476,  it  was  held  that  a 
steamship  was  at  fault  in  colliding  with 
a  schooner.  Regarding  this  article,  the  court 
said: 

"The  steamship  was  the  burdrned  vessel, 
and  the  one  against  whom  presumptions  of 
fault,  if  any,  are  to  be  solved.  She  was 
charged,  not  only  with  avoiding  collision, 
but  the  risk  thereof,  with  this  sailing  veBsel 
( article  20,  Inland  Rules  of  Navigation ) ,  and 
it  was  incumbent  on  her  not  to  take  chances. 
The  danger  of  collision  was  sufficiently  pres- 
ent when  the  schooner,  whose  course  was 
unascertained,  was  observed  150  yards  away« 
to  admonish  the  steamship  to  take  no  chances. 
Observing  the  loom  of  the  schooner  within 
that  close  proximity  on  the  steamship's  star- 
board, her  navigator  should  have  immedi- 
ately stopped  and  reversed,  giving  the  appro- 
priate signals  to  that  end,  and  to  have  first 
starboarded,  without  slackening  speed,  and 
then  hard  a-star boarded  before  stopping  and 
reversing,  was  a  manifest  and  gross  fault  of 


navigation,  sufficient  in  itself  to  accoont 
for,  and  in  the  judgment  of  the  court  did 
bring  about,  the  collision." 

Vol.  II,  p.  433,  art.  22.     [First  ed, 
vol.  II,  p.  180.] 

Rule  applied.~In  The  North  America,  (C- 
C.  A.  2d  Cir.  1919)  258  Fed.  923,  169  C.  C. 
A.  643,  a  tug  with  a  barge  in  tow  was  held, 
on  the  evidence,  solely  in  fault  for  a  collision 
between  her  tow  and  that  of  another  tug 
in  New  York  harbor  at  night,  on  the  ground 
that  she  held  her  course  directly  toward 
the  other  tug  until  they  were  so  close  that 
there  was  danger  of  collision,  and  then  at- 
tempted to  cross  its  bow  with  her  tow. 

Vol.  II,  p.  434,  art.  23.     [First  ed^ 

vol.  II,  p.  180.] 

Nature  of  duty  imposed. —  "The  rules  of 
naviG;ation  for  preventing  collisions  at  sea 
(article  23)  impose  on  steamers,  in  the  pres- 
ence of  impending  danger,  the  duty  to 
slacken  speed,  or  stop  or  reverse,  if  neces- 
sary, and  mean  that  such  precaution  shall 
be  timely  taken;  and  to  delay  action  in  that 
respect,  or  fail  promptly  and  seasonably  to 
take  the  necessary  steps  to  avoid  risk  of'  col- 
lision, must  be  at  the  peril  of  the  steamship. 
Nelson  r.  The  Leland,  22  How.  48,  55,  16 
L.  Ed.  269;  The  New  York,  175  U.  S.  187, 
201,  22  Sup.  Ct.  67,  44  L.  Ed.  126;  The  State 
of  Alabama  (D.  C.)  17  Fed.  847,  853,  and 
cases  cited."  The  Manaway,  (£.  D.  Va. 
1919)  267  Fed.  476. 

Vol.  II,  p.  434,  art.  24.     [First  ed., 

vol.  II,  p.  180.] 

*•  Finally  past  and  dear.'' —  Where  a  ferry- 
boat, proceeding  down  Hudson  river,  over- 
took and  passed  a  steam  lighter,  a  half  or 
three-quarters  of  a  mile  from  the  place  where 
the  boats  later  collided,  it  was  held  she  was 
^'  finally  past  and  clear "  of  the  lighter  at 
the  time  of  the  collision,  and  hence  was  not 
the  overtaking  vessel  within  the  meaning  of 
this  section.  The  New  York  Central  No.  28, 
(C.  C.  A.  2d  Cir.  1919)  258  Fed.  553,  169 
C.  C.  A.  493. 

Attempting  to  pass  between  vessels. —  In 
Tlie  Thomas  J.  O'Brien,  (C.  C.  A.  2d  Cir. 
1919)  257  Fed.  728,  169  C.  C.  A.  16,  a  tiig 
with  tow  bound  into  New  York  harbor  en- 
tered a  channel  at  the  same  time  as  a  tng 
with  tow  going  in  the  opposite  direction.  As 
the  two  tugs  were  passing  each  other,  a  third 
tug  with  tow,  also  outward  bound,  attempted 
to  pass  between  them  and  collided  with  the 
first  tug.  It  was  held,  under  the  evidence, 
that  the  first  tug  was  at  fault  for  not  giving 
the  other  tugs  more  room  in  passing,  and 
that  the  third  tug  was  at  fault  in  attempt- 
ing to  pass  between  the  first  and  second  tugs. 

Overtaken  vessel  changing  its  coarse. — ^An 
overtaken  vessel  is  at  fault  under  this  article 
for  changing  its  course  so  as  to  bring  it  in 
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the  path  of  the  overtaking  vessel,  when  there 
is  no  occasion  for  its  doing  so.  The  New 
York  Central  No.  28,  (C.  C.  A.  2d  Cir.  1919) 
268  Fed.  553,   169  C.   C.   A.  493. 

Overtaking  vessel  drifting  backward  on 
tide.— In  The  Winfield  S.  Cahill,  (CCA. 
2d  Cir.  1919)  258  Fed.  318,  169  C.  C  A. 
334,  it  appeared  that  a  tug  with  a  number 
of  barges  in  tow  overtook  a  steamship  being 
towed  by  several  barges  off  Governor's  Island 
in  New  York  harbor.  The  tug  had  been  pro- 
ceeding down  North  river  and  attempted  to 
turn  into  £ast  river,  but  was  swept  do^vn- 
stream  by  the  tide  and  one  of  the  barges 
collided  with  the  steamship.  It  was  held 
that  the  tug,  being  the  overtaking  vessel,  was 
solely  at  fault  for  failing  to  keep  out  of 
the  steamship's  way. 

Vol.  II,  p.  436,  art.  25.     [First  ed., 

vol.  II,  p.  180.] 

Hule  not  inflexible. —  To  same  effect  as 
original  annotation,  see  The  C.  Gallagher, 
iC.  C  A.  2d  Cir.  1919)  262  Fed.  97,  wherein 
the  court  said  regarding  the  application  of 
this  article:  "Article  25  requires  steamers 
to  keep  the  starboard  side  of  a  narrow  chan- 
nel -when  it  is  safe  and  practicable.'  The 
testimony  is  quite  convincing  that  hawser 
tows  west  bound,  in  approaching  North 
Brothers  Island  on  a  flood  tide,  navigate  on 
the  port  side  of  the  channel  in  order  to  give 
east  bound  hawser  tows  room  to  round  Xorth 
Brothers  Island  and  pass  the  railroad  piers 
on  the  north  side  in  safety.  The  flood  tide 
in  the  main  channel  sets  on  Oak  Bluff  and 
the  New  York  side  opposite  the  northern 
end  of  North  Brothers  Island,  and  is  then 
deflected  slightly  toward  Riker's  Island;  this 
set  being  somewhat  counteracted  by  the  di- 
rection of  the  weaker  tide  coming  through 
the  shallow  channel  between  North  Brothers 
Island  and  South  Brothers  Island.  We  re- 
gard this  as  a  reasonable  practice,  justify- 
ing a  departure  from  the  general  rule  de- 
scribed in  article  25  and  have  recognized 
similar  practices  at  other  points.  The  Three 
Brothers,  170  Fed.  48,  96  C.  C  A.  322; 
The  Transfer  No.  21,  248  Fed.  469,-  160 
C.  C.  A.  469. 

"  The  proctors  for  the  Spartan  cite  two  de- 
cisions of  the  late  Judge  Adams  in  the  Dis- 
trict Court  that  at  this  particular  point 
steamers  must  conform  to  article  25.  The 
Transfer  No.  10  (D.  C.)  138  Fed.  221;  The 
Abram  F.  Skidmore  (D.  G.)  100  Fed.  266. 
In  those  cases  there  was  no  evidence  of  the 
practice  proved  in  this  case,  and  the  decision 
of  the  same  judge  arising  out  of  a  collision 
at  a  bend  in  the  Harlem  river  in  the  later 
case  of  the  Three  Brothers  (D.  C)  162  Fed. 
388,  was  reversed  (170  Fed.  48,  95  C  C  A. 
322),  on  the  ground  that  local  conditions 
justified  a  departure  from   article  26." 

Burden  of  proof  arising  from  violation. — 
A  vessel  which  violates  this  article  has  the 
burden  of  showing  that  such  violation  was 
not  one  of  the  causes  of  the  collision.    Com. 


V.  Seaboard  Transp.  Co.,  (D.  C.  Mass.  1019) 
268  Fed.  707.     Regarding  this  question,  the 
court  said: 

"  The  presumption  of  fault  from  a  viola- 
tion of  statute  is  not  conclusive;  the  burden 
of  proof  which  it  throws  upon  the  offending 
vessel,  though  heavy,  may  be  met.  A  vessel 
may  be  so  established  in  her  course  on  the 
wrong  side  of  a  narrow  channel,  and  may  so 
clearly  and  seasonably  indicate  to  an  ap- 
proaching vessel  her  intention  to  stay  there, 
that,  if  the  other  vessel  have  ample  oppor- 
tunity to  size  up  the  situation  and  avoid 
her,  and  does  no£  do  so,  but  brings  about  a 
collision  through  her  own  negligence,  the 
statutory  violation  is  regarded  as  a  mere 
condition,  and  the  accident  as  due  wholly  to 
the  negligence  of  the  vessel  which  failed  to 
avoid  it  when  she  had  a  clear  chance  to  do 
so  by  the  exercise  of  reasonable  care.  The 
Clara  &  Reliance,  55  Fed.  1021,  5  C.  C.  A. 
390. 

"Such  severe  requirements  for  exculpa- 
tion can,  however,  but  seldom  be  met.  If 
the  approaching  vessel  acted  not  unreason- 
ably on  the  assumption  that  the  other  ves- 
sel would  give  way  and  maneuvered  accord- 
ingly, or  was  confused 'and  embarrassed  by 
the  other  vessel  holding  to  its  wrongful 
rourse,  exculpation  is  not  made  out.'' 

Passing  vessel  at  fault. —  In  The  Van,  (8. 
D.  Fla.  1919)  258  Fed.  268,  it  appeared  that 
a  steamsliip,  while  under  way  in  the  narrow 
channel  of  tiie  Miami  river,  cast  off  a  line  from 
the  bow  of  a  motor  barge  alongside,  by  which 
such  barge  was  fastened  to  the  steamer.  As 
a  result  thereof  the  steamer  struck  the  stern 
of  the  barge,  and  the  force  of  the  contact 
caused  the  bow  of  the  barge  to  collide  with 
a  yacht  lying  at  a  nearby  dock.  It  was  held 
that  the  steamship  was  at  fault  for  making 
such  a  maneuver  in  a  narrow  channel. 

Vineyard  Sound,  in  the  vicinity  of  West 
Chop  lighthouse,  is  a  "  narrow  channel " 
within  the  meaning  of  this  article.  Com.  v. 
Seaboard  Tran»p.  Co.,  (D.  C.  Mass.  1919) 
258  Fed.  707. 

Vol.  II,  p.  440,  art.  27.    [First  ed., 
vol.  II,  p.  181.] 

special  circumstances. —  In  The  Dorset,  (C. 
C.  A.  4th  Cir.  1919)  260  Fed.  32,  171  C.  C. 
A.  68,  a  steamer,  while  backing  from  her 
slip  in  charge  of  a  tug,  collided  with  a  barge 
moving  down  the  channel  of  the  harbor  ?n 
tow  of  another  tug.  It  was  held  that  the 
situation  was  one  of  special  circumstances 
under  this  article,  that  the  steamer  was  at 
fault  in  not  giving  the  proper  signals  and 
ir  not  reversing  her  engines  so  as  to  avoid 
the  collision,  and  that  the  second  tug  was  at 
fault  for  continuing  her  course  and  speed 
down  the  channel  and  failing  to  take  reason- 
able precautions  after  the  danger  of  collision 
became  apparent. 

Steamer  leaving  slip. —  This  rule  applies 
to  a  steamer  leaving  its  slip  preparatory  to 
getting  on  its  definite  course.    The  Edouard 
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Alfred,  (E.  D.  N.  Y.  1919)  261  Fed.  680, 
wherein  it  was  held  that  both  vessels  were  at 
fault  for  failure  to  avoid  danger,  where 
greater  care  would  have  prevented  the  col- 
lision. 

Vol.  li,  p.  442,  art.  29.     [First  ed., 

vol.  II,  p.  181.] 

Duty  to  have  lookout. —  In  the  following 
rases  vessels  were  held  to  be  in  fault  for  a 
collision  because  of  failure  to  maintain  a 
pioper  and  efficient  lookout:  The  O'Brien, 
(C.  C.  A.  2d  Cir.  1919)  258  Fed.  614,  170 
C.  C.  A.  68;  The  M.  J.  Rudolph,  (E.  D 
K,  Y.  1920)   262  Fed.  780. 

Evidence  to  show  negligent  navigation. — 
See  The  Alice  M.  Guthrie,  (£.  D.  Va.  1919) 
257  Fed.  472. 


Vol.  II,  p.  452,  sec.  4233,  rule  six, 

[First  ed.,  vol.  II,  p.  186.] 
Presumption  arising  from  breach  of  stata* 
tory  duty. —  On  a  libel  against  a  veasel  to 
recover  damages  caused  by  her  colliding 
with  and  sinking  another  vessel,  where  it 
appears  from  the  evidence  that  she  did  not 
have  her  stack  lights  burning  in  accordance 
with  the  provisions  of  this  rule,  she  has  the 
burden  of  proving  that  this  breach  of  statu 
tory  duty  could  not  have  been  the  cause  of 
the  collision,  and  if  she  fails  to  sustain  auch 
burden,  the  presimiption,  arising  from  the 
breach,  that  th«  collision  was  due  to  this 
fault,  remains.  The  Duquesne,  (G.  C.  A.  3d 
Cir.  1920)  262  Fed.  1;  The  Duquesne,  (C.  C 
A.  3d  Cir.  1920)   262  Fed.  6. 


CONGRESS 


Vol.  II,  p.  533,  sec.  105.     [First  ed., 

vol.  II,  p.  239.] 

In  an  action  against  the  clerk  of  the  Houao 
of  Representatives  to  recover  damages  be- 
cause of  an  alleged  failure  of  defendant,  as 
sitch  clerk,  to  print  testimony  in  an  election 
contest  in  which  the  plaintiff  was  the  con- 
testant, a  demurrer  to  the  declaration  wa^ 


properly  sustained  where  the  latter  did  not 
show,  by  a  statement  of  facts,  compliance 
with  every  substantial  requirement  of  this 
section  and  of  B.  S.  sec.  127,  as  amended, 
2  Fed.  Stat.  Ann.  (2d  ed.)  538,  but  merely 
averred  compliance  in  the  form  of  a  conclu- 
sion of  law.  Prioleau  i;.  Trimble,  (App.  Cas. 
D.  C.  1919)   261  Fed.  454. 


COPYRIGHT 


Vol.  II,  p.  544,  sec.  1.     [First  ed., 
1909  Supp.,  p.  81.] 

Abandonment. —  The  public  performance  of 
a  dramatic  or  musical  composition  is  not  an 
abandonment  of  the  composition  to  the  pub- 
lic. Only  a  publication  of  the  manuscript 
will  amount  to  an  abandonment  of  the  rights 
of  the  author  and  a  transfer  of  them  to  the 
public  domain.  Hence,  it  is  not  such  a 
publication  to  give -a  song  to  a  limited  num- 
ber of  vaudeville  artists  to  sing  prior  to  the 
date  of  its  copyright,  where  tnere  is  no 
evidence  or  probability  that  any  of  the  copir<% 
were  sold,  or  that  they  were  given  out  for 
any  other  purpose.  McCarthy  r.  White,  (S. 
D.  N.  Y.  1919)  269  Fed.  364. 

Vol.  II,  p.  548,  sec.  1  (e).     [First  ed., 

1909  Supp.,  p.  81.] 

Rights  of  foreigners  under  subdivision.--- 
Regarding  the  rights  of  foreigners  under  this 
subdivision,  Manton,  J.,  said  in  Ricordi  u. 
Columbia  Graphoplione  Co.,  (S.  D.  N.  Y 
1919)   258  Fed.  72: 

'*  I  think  it  is  clear  that  Congress  intended 


that  domiciled  foreigners  are  entitled  to  the 
benefit  of  the  provisions  of  subdivision  (€^ 
section  1,  of  the  act,  and  that  it  intended 
only  to  exclude  subjects  or  citizens  of  coun- 
tries denying  similar  protection  to  our  csit»- 
zens.  In  other  words,  it  intended  that  domi- 
ciled foreigners  should  receive  the  same  pro- 
tection and  have  the  same  rights  as  Ameri- 
can citizens.  An  infringement  is  admitted 
if  it  be  held  that  the  copyright  is  ffood  and 
should  be  protected.  The  correspondence  in- 
dicates clearly  that  the  defendant  toK>k  the 
position  that  the  copyright  was  void  and 
afforded  no  protection  to  plaintiff.  As  indi- 
cated above,  I  think  the  position  assumed  by 
the  defendant  was  erroneous,  and  a  decree  is 
granted  for  the  plaintiff." 

Effect  of  joint  authorship  by  dtiien  and 
alien. — A  song  which  is  the  result  of  joint 
authorship  by  a  citizen  of  the  United  States 
and  an  allien  domiciled  in  this  country.  Is 
entitled  to  be  copyrighted  imder  this  section. 
In  such  case  it  should  be  treated  as  if  the 
United  States  citizen  was  the  sole  author 
thereof.  Ricordi  v.  Columbia  Graphophone 
Co.,  (S.  D.  N.  Y.  1919)  258  Fed.  72. 

Effect  of  giving  notice  of  use  pending  ac- 


CORPORATIONS 


463 


t^on. — An  appeal  by  the  defendant  in  an  in- 
fringement suit  wiu  be  disniiBsed  whiere  after 
the  decree  the  defendiuit,  without  the  knowl- 
edge of  his  oooneel,  gave  the  notice  of  use 
vrorided  by  this  section.  Ricordi  v.  Colum- 
ma  Graphophone  Co.,  (C.  G.  A.  2d  Cir.  1920) 
263  Fed.  354. 

Vol.  II,  p.  553,  sec.  5.     [First  ed., 
1909  Supp.,  p.  83.] 

What  may  be  copyrighted  —  A  trade  cata- 
logue.—  To  same  effect  as  original  annota- 
tion, see  Wireback  v.  Campbell,  (D.  C.  Md. 
19I»)  261  Fed.  391. 

Vol.  II,  p.  562,  sec.  8.     [First  ed., 

1909  Supp.,  p.  83.] 
**  Domiciled  within  the  United  States.**— 
In  Ricordi  t*.  Columbia  Graphophone  Co., 
(S.  D.  y.  Y.  1919)  268  Fed.  72,  it  was  held 
that  a  joint  author  of  a  song,  who  was  a 
Canadian  by  birth  but  who  came  to  New 
York  with  the  intention  of  making  that  city 
his  home,  brought  all  his  personal  belong 
ings  with  him,  opened  a  bank  account  there, 
joined  various  clubs,  and  engaged  in  activi- 
ties consistent  with  his  intention  of  making 
that  city  his  permanent  home,  was  "  domi- 
ciled within  the  United  States"  within  the 
meaning  of  this  section. 

Vol.  II,  p.  609,  sec.  42.     [First  ed., 

1909  Supp.,  p.  91.] 

Grant  of  right  to  produce  copyrighted  play 
as  including  moving  picture  rights. —  The 
light  to  represent  a  copyrighted  play  iu 
moving  pictures  cannot  be  deemed  to  have 
been  embraced  in  a  grant  by  a  playwright 
of  the  sole  and  exclusive  license  and  liberty 
to  produce,  perform,  and  represent  the  play 
witnin  the  territorial  limits  stated,  subject 
to  the  other  terms  and  conditions  of  the  con- 


tract, under  which  the  play  is  to  be  con- 
tinued for  seventy-live  performances  for  each 
ensuing  l^eatrical  season  for  five  years,  the 
royalties  provided  for  are  adapted  only  to 
regular  stage  presentation,  and  the  play  is  to 
be  presented  in  first-class  theaters  with  a 
competent  company,  and  with  a  designated 
actress  in  the  title  role,  there  being  stipula- 
tions against  alterations,  eliminations,  or  ad- 
ditions, and  that  the  rehearsals  and  produc- 
tion of  the  play  shall  be  under  the  direction 
of  the  author,  and  a  further  provision  that 
the  play  may  be  released  for  stock  if  it  fails 
in  New  York  city  and  on  the  road,  or  in  case 
the  net  profits  fall  below  a  stipulated 
amount.  Manners  v,  Morosco,  (1920)  252 
U.  S.  317,  40  S.  Ct.  336,  64  U.  S.  (L.  ed.) 
— ,  reversing  (C.  C.  A.  2d  Cir.  1919)  268 
Fed.  567,  169  C.  C  A,  497. 

Implied  covenants  in  lease  of  right  to  use 
copsrright. —  There  is  implied  a  negative  cove- 
nant on  the  part  of  the  lessor  of  the  right 
to  use  a  copyright  not  to  use  the  ungranted 
portion  of  the  copyright  estate  to  the  detri- 
ment, if  not  destruction,  of  the  licensee's 
estate.  Manners  i?.  Morosco,  (1920)  252 
U.  S.  317,  40  S.  Ct.  335,  64  U.  8.  (L.  ed.) 
— ,  reversing  (C,  C.  A.  2d  Cir.  1919)  268 
Fed.  567,  169  C.  C.  A.  497. 

Injunctive  relief  to  prevent  copyrighted 
play  from  being  presented  in  moving  pic- 
tures, how  conditioned. —  Injunctive  relief  to 
the  owner  of  the  copyright  in  a  play  against 
the  unauthorized  representation  of  such  play 
by  his  licensee  in  moving  pictures  will  only 
be  granted  upon  condition  that  the  former 
shall  also  abstain  from  presenting  or  author- 
izing the  representation  of  the  play  in  mov- 
ing pictures  during  the  life  of  the  license 
agreement  within  the  territorial  limits 
therein  stated.  Manners  r.  Morosco,  (1920) 
252  U.  S.  317,  40  S.  Ct.  335,  64  U.  8.  (iL.  ed.) 
— ,  reversing  (C.  C.  A.  2d  Cir.  1919)  258 
Fed.  567',  169  C.  0.  A.  497,  (S.  D.  N.  Y. 
1918)  254  Fed.  737. 
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1918  Supp.,  p.  108,  sec.  7. 

Limitation  on  account  of  advances. —  The 
ten  per  cent  limitation  imposed  by  section  10 
applies  to  advances  made  to  banks  under  this 
section.      (1918)    31  Op.  Atty.-Oen.  332. 

1918  Supp.,  p.  110,  sec.  10. 

Advances  to  banks. — 'The  ten  per  cent  limi- 
tation imposed  by  this  section  applies  to  ad- 
vances made  to  banks  under  the  authority  of 
section  7.     (1918)  31  Op.  Atty.-6en.  332. 


1918  Supp.,  p.  114,  sec.  200. 

Consent  of  committee  as  essential  to  pub- 
lic contract. —  The  powers  of  the  capital  is- 
sues committee  are  advisory  only.  Accord- 
ingly, mandamus  to  compel  the  execution  of 
a  municipal  contract  will  not  be  withheld  be- 
cause the  consent  of  the  committee  to^  the 
necessary  bond  issue  has  not  been  obtained. 
Hayes  v.  Handley,  (Cal.  1920)  187  Pac.  962. 
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COSTS 


Vol.  II,  p.  628,  sec.  824.    [First  ed., 

vol.  II,  p.  278.1 

Docket  fee  on  remand  of  remoyed  causes 
to  state  court. — An  order  renmnding  a  cause 
which  has  been  removed  from  a  state  court 
ig  a  final  disposition  thereof  in  the  federal 
court,  and  may  be  regarded  as  a  judgment 
rendered  without  a  jury,  for  which  a  docket 
fefc  of  $10  may  be  allowed.  Jones  v.  Delt-a 
Land,  etc.,  Co.,  (D.  C.  Nev.  1918)  258  Fed. 
761. 

Vol.  II,  p.  641,  sec.  974.     [First  ed., 

vo].  II,  p.  289.] 

Violation  of  laws  of  Alaska. — A  defendant 
who  is  convicted  of  a  violation  of  the  Session 
Laws  of  Alaska  1913,  pp.  120,  121,  in  that 
he  willfully  permitted  his  wife  to  practice 
prostitution,  may  be  subjected  to  the  pay- 
ment of  the  costs  of  the  prosecution  under 
this  section.  Johnson  t*.  U.  S.,  (C.  C.  A. 
9th  Cir.  1919)  260  Fed.  783,  171  C.  C.  A. 
509,  wherein  the  court  said: 

"The  remaining  point  on  behalf  of  th« 
plaintiff  in  error  relates  to  the  inclusion  in 
the  judgment  against  the  defendant  of  the 
costs  of  the  prosecution.  The  record  shows 
that  the  bail  bond  executed  by  and  on  behalf 
of  the  defendant  provided  for  the  payment 
of  such  coets  in  the  event  of  the  affirmance 
of  the  judgment.  Section  974  of  the  Revised 
Statutes  is  aa  follows: 

'*  *  When  judgment  is  rendered  against  the 
defendant  in  a  prosecution  for  any  fine  or 
forfeiture  incurred  under  a  statute  of  the 
United  States,  he  shall  be  subject  to  the 
payment  of  costs;  and  on  every  conviction 
for  any  other  offense  not  capital,  the  court 
may,  in  its  discretion,  award  that  the  defend- 
ant shall  pay  the  costs  of  the  prosecution.' 

"By  section  3  of  the  Act  of  Congress  of 
August  24,  1912  (37  Stat.  512,  c.  3»7),  it  is 
provided:  'That  the  Constitution  of  the 
United  States,  and  all  the  laws  thereof  which 
are  not  locally  inapplicable,  shall  have  the 
same  force  and  effect  within  the  said  terri- 
tory, [Alaska]  as  elsewhere  in  the  United 
States.' 

"And  the  amendatory  Act  of  August  29, 
1914  (38  Stat.  710,  c.  292),  declares  that: 
'  In  the  prosecuting  of  all  crimes  denounced 
by  territorial  laws  the  costs  shall  be  paid 
the  same  as  is  now  or  may  hereafter  be 
provided  by  Act  of  Congress*  providing  for 
the  prosecution  of  criminal  offenses  in  said 
territory.* 

**  This  court  held  in  the  case  of  Nagle  r. 
United  States,  191  Fed.  141,  111  C.  C.  A. 
621,  that  all  laws  of  Congress  of  general 
application,  not  locally  inapplicable,  are  in 
effect  in  Alaska.     That  being  so,  we  think 


the  decisions  in  the  cases  of  American  Surety 
Co.  t.  United  States,  239  Fed.  680,  152 
C.  C.  A.  514,  Fidelity  k  Deposit  Co.  of  Mary- 
land t*.  Expanded  Metal  Co.,  et  al.,  183  Fed. 
568,  106  C.  C.  A.  114,  and  Hardesty  o. 
I  nited  States,  184  Fed.  269,  106  C.  C.  A.  411, 
apply  and  are  a  sufficient  answer  to  the  point 
under  consideration." 

Vol.  II,  p.  644,  sec.  983.     [First  ed., 

vol.  II,  p.  291.] 
Compensation  of  auditor  and  stenocrapber 
in  reference  as  taxable  costs  in  favor  of  pre- 
vailing party. —  While  the  compensation  of 
auditor  and  stenographer,  in  a  reference  of 
an  action  at  law  involving  complicated  issues 
of  fact  to  such  auditor  to  simplify  and  clarify 
the  issues  and  make  tentative  findings  of 
fact,  may  be  taxed  as  costs,  in  the  absence 
of  any  statute,  federal  or  state,  or  rule  of 
court  to  the  contrary,  such  costs  must,  in 
view  of  this  section,  be  taxed  to  the  prevail- 
ing party,  and  may  not  be  taxed  in  whole 
or  in  part  against  the  prevailing  party,  in 
the  discretion  of  the  trial  court.  Ex  p.  Peter- 
son, (1920)  253  U.  S.  300,  40  S.  Ct.  543,  64 
U.  S.  (L.  ed.)  —. 

Vol.  II,  p.  647,  sec.  1.     [First  ed., 

vol.  II,  p.  294.] 

Appellate  proceedings  in  forma  pauperiSd — 
In  Crane  t;.  U.  S.,  (1919),  40  S.  Ct.  117, 
64  U.  S.  (L.  ed.)  —  (opinion  below,  see 
(C.  C.  A.  9th  Cir.  1919)  259  Fed.  480, 
170  C.  C.  A.  456)  the  court  denied  a  motion 
to  direct  the  clerk  of  the  Circuit  Court  of 
Appeals  to  certify  and  forward  the  original 
transcript  of  record  in  the  cause  and  a 
motion  for  leave  to  prosecute  the  cause  in 
forma  pauperis. 

In  McKnight  r.  U.  S.,  (1920)  251  U.  8. 
543,  40  S.  Ct.  180,  64  U.  S.  (L.  ed.)  — , 
the  per  curiam  is  as  follows :  *'  The  prayer  to 
be  allowed  to  proceed  in  forma  pauperis  for 
the  purpose  of  an  application  for  certiorari 
to  review  the  judgment  below,  as  well  as  lor 
the  purpose  of  an  appeal  asked  to  review  a 
refusal  to  release  on  habeas  corpus,  made  to 
the  Chief  Justice  and  by  him  submitted  to 
the  court  for  its  action,  is  hereby  denied." 

In  Kisin  r.  California,  (1920)  251  U.  & 
547,  40  S.  Ct.  480,  64  U.  8.  (h.  ed.)  — ,  a 
motion  for  leave  to  proceed  in  forma  paa- 
peris  in  the  case  and  that  the  clerk  of  the 
federal  Supreme  Court  be  directed  to  file  the 
petition  for  a  writ  of  certiorari  was  denied. 

In  Holbert  t*.  Patrick,  (1920),  40  S.  Ct. 
481,  64  U.  S.  (L.  ed.)  —  ,a  motion  for 
leave  to  proceed  in  forma  pauperis  wbm 
denied. 
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Vol.  II,  p.  654,  8CC.   1014.     [First 
ed.,  vol.  IL  p.  821.] 

Sishta  and  liabilities  of  suretiea.— The 
mirety  on  a  forfeited  bail  bond  cannot  charge 
t  fund  held  in  trust  as  security  against  lia- 
bility on  such  bond  with  his  expenses  in  de- 
fending the  trust  and  establishing  its  priority 
over  the  claims  of  the  United  States,  nor 
with  the  poundage  fees  of  a  clerk  of  court 
having  possession  of  such  fund.  Leary  t*. 
U.  8.,  (1920)  253  U.  S.  04,  40  S.  a.  446, 
64  U.  S.  (L.  ed.)  —,  afflrming  (C.  C.  A. 
4th  Cir.  1919)  257  Fed.  246,  168  C.  C.  A. 
330. 

Validity  of  indictment  as  question  for  com- 
mitting magistrate. — Any  reasonable  doubt 
as  to  the  validity  of  an  indictment  charging 
the  commission  of  an  offense  against  the 
United  States  is  to  be  resolved,  not  by  the 
committing  magistrate  in  another  federal 
district,  but  by  the  court  which  found  the 
indictment  after  the  accused  had  been  re- 
moved to  that  district  for  trial.  Stallings  v. 
Splain,  (1920)  253  U.  S.  339,  40  S.  Ct.  339, 
64  U.  S.  (L.  ed.)  — ,^affUrming  49  App.  Cas. 
(B.  C.)  — . 

Arrest  without  warrant  in  another  dis- 
trict—  A  person  charged  with  a  felony  by 
an  indictment  found  in  one  federal  district, 
who  has  fled  to  another  district,  may  be 
arrested  without  warrant  by  a  peace  officer 
in  the  latter  district,  and  be  detained  a  rea- 
sonable time  to  await  the  institution  of  pro- 
ceedings for  his  removal  to  the  district  where 
the  indictment  was  found,  The  arrest  being 
lawful  without  warrant  is  none  the  less  so 
because  the  peace  officer  was  possessed  of  a 
bench  warrant  issued  in  the  federal  district 
where  the  indictment  was  found.  Stallings 
V.  Splain,  (1920)  253  U.  S.  339,  40  S.  Ct. 
637,  64  U.  8.  (L.  ed.)  — ,  affirming  49  App. 
Cas.   (D.  C.)  — . 

Pendency  of  habeas  corpus  proceedings  as 
affecting  jurisdiction  of  commissioner  to  en- 
tertain application  for  arrest  of  accused  for 
same  offense. —  The  pendency  of  a  habeas 
corpus  proceeding  raising  the  question  of  the 
l^ality  of  an  arrest  and  detention  to  await 
pioceedin^s  for  the  removal  to  another  fed- 
eral district  of  a  person  there  charged  with 
an  offense  against  the  United  States  did  not 
deprive  a  United  States  commissioner  of 
jnriadiction  to  entertain  a  subsequent  appli- 
cation for  the  arrest  of  the  accused  on  an 
affidavit  of  complaint  setting  forth  the  same 
offenses  charged  in  the  indictment.  Stallings 
t.  Splain,  (1920)  253  U.  S.  339,  40  S.  Ct. 
537,  64  U.  S.  (L.  ed.)  — ,  affirming  49  App. 
Cas.  (D.  C.)  — . 

Vol.  II,  p.  675,  sec.  1021.    [First 

ed.,  vol.  II,  p.  336.] 

Power  of  grand  jury  to  investigate. —  The 
power  and  duty  of  the  grand  jury  to  investi- 


gate is  original  and  complete,  susceptible  of 
exercise  upon  its  own  motion,  and  upon  such 
knowledge  as  it  may  derive  from  any  source 
which  it  may  deem  proper,  and  is  not,  there- 
fore, dependent  for  its  exertion  upon  the  ap- 
proval or  disapproval  of  the  court,  and  such 
power  is  continuous,  and  is  therefore  not  ex- 
hausted or  limited  by  adverse  action  taken 
by  a  grand  jury  or  by  its  failure  to  act,  and 
hence  may  thereafter  be  exerted  as  to  the 
same  instances  by  the  same  or  a  subsequent 
grand  jury.  U.  S.  f.  Thompson,  (1920)  251 
U.  S.  407,  40  S.  Ct.  289,  64  U.  S.  (L.  ed.)  — . 

Vol.  II,  p.  675,  sec.  1022.    [First 

ed.,  vol.  Ij  p.  802.] 

Violation  of  provision  of  Selective  Service 
Act  relating  to  keeping  of  house  of  ill  fame. 
—  In  Blanc  i-.  U.  S.,  (C.  C.  A.  9tb  Cir. 
1919)  258  Fed.  921,  169  C.  C  A.  641,  it 
was  held  in  a  prosecution  for  keeping  a 
house  of  ill  fame  in  violation  of  section  13 
of  the  Selective  Service  Act  (9  Fed.  Stat. 
Ann.  (2d.  ed.)  1163),  that  as  the  imprison- 
ment for  violation  of  the  section  could  not 
be  more  than  one  year  in  the  penitentiary, 
the  crime  was  not  infamous  and  the  prose- 
cution could  be  begun  by  information  of  the 
district  attorney.  Sec  to  the  same  etfect 
De  Four  f.  U.  S.,  (C.  C.  A.  9th  Cir.  (1919) 
260  Fed.  596,  171  C.  C  A.  360;  Pollard  v. 
U.  S.,  (C.  C.  A.  5th  Cir.  1919)  261  Fed.  336. 

Power  of  district  attorney  to  present  infor- 
mation without  previous  approval  of  court. — 
The  United  States  district  attorney,  in  virtue 
of  his  official  duty,  and  to  the  extent  that 
criminal  charges  are  susceptible  of  being  pre- 
ferred by  information,  has  the  power  to  pre- 
sent such  informations  without  the. previous 
approval  «f  the  court,  and  his  duty  to  direct 
the  attention  of  the  grand  jury  to  crimes 
which  he  thinks  have  been  committed  is  co- 
terminous with  the  authority  of  the  grand 
jury  to  entertain  such  charges.  U.  S.  v. 
Thompson,  (1920)  261  U.  S.  407,  40  S.  a. 
289,  64  U.  8.   (L.  ed.)   — . 

A  federal  district  attorney  may,  without 
first  obtaining  leave  of  court,  present  to  one 
grand  jury  charges  which  a  previous  grand 
jury  has  ignored.  U.  S.  v,  Thompson,  (1920) 
251  U.  S.  407,  40  S.  Ct.  289,  64  U.  S.  (L. 
ed.)  — . 

Vol.  II,  p.  676,  sec.  1024.    [First 

ed.,  vol.  II,  p.  337.] 

Constitutionality. —  This  section  is  consti- 
tutional. Showalter  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1919)  260  Fed.  719,  171  C.  C.  A.  457, 
wherein  the  court  said : 

"He  [the  defendant]  asserts  by  the  first 
that  the  Constitution  of  the  United  States, 
properly  construed,  requires  that  each  in- 
dictment shall  be  passed  on  by  a  separate 
jury,   and   that   therefore   the   consolidation 
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statute  is  itadf  invalid.  If  a  statement  of 
the  contention  is  not  its  own  sufficient  an- 
swer, it  would  still  be  true  that  there  must 
come  a  time  when  a  question  must  be  treated 
as  finally  settled.  In  view  of  the  hundreds 
of  cases  in  which  like  consolidations  have 
been  made  and  sustained  by  all  courts,  in- 
cluding the  highest,  it  came  many  years  ago. 
There  is  nothing  to  show  that  in  making 
the  order  in  this  case  the  court  below  abused 
its  discretion." 

Offenses  held  to  have  been  properly  joined. 
—  In  Balbas  v.  U.  S.,  (C.  C.  A.  Ist  Cir. 
1919)  267  Fed.  17,  168  C.  C.  A.  229,  it  was 
held  that  counts  charging  various  viola- 
tions of  section  3  of  the  Espionage  Act  ( 1918 
Supp.  Fed.  Stat.  Ann.  122)  through  the  pub- 
lication of  editorials  in  a  newspaper,  could 
be  properly  joined  in  one  indictment  under 
this  section. 

Various  offenses  arising  out  of  a  conspiracy 
in  violation  of  the  provisions  of  the  Espion- 
age Act  may  be  joined  in  separate  counts 
in  the  same  indictment  under  this  section. 
Reeder  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1919)  262 
Fed.  36. 

Offenses  against  the  Espionage  Act  (1918 
Supp.  Fed.  Stat.  Ann.  120),  the  Trading 
with  the  Enemy  Act  (1918  Supp.  Fed.  Stat. 
Ann.  846)  and  section  211  of  the  Penal  Laws 
(7  Fed.  Stat.  Ann.  (2d  ed.)  788),  all  aris- 
ing from  the  same  transaction,  wherein  the 
defendants  conspired  in  the  writing,  publi- 
cation and  depositing  in  the  mails  of  certain 
articles,  may  all  be  joined  in  the  same  in- 
dictment under  the  provisions  of  this  sec- 
tion. Magon  V.  U.  S.,  (C.  C.  A.  9th  Cir. 
1919)  260  Fed.  811,  171  C.  C.  A.  537. 

Charges  that  the  defendants  converted  to 
their  own  use,  in  violation  of  section  36  of 
the  Penal  Laws  (7  Fed.  Stat.  Ann.  (2d  ed.) 
533),  property  of  the  United  States  which 
had  been  placed  in  their  possession  to  enable 
them  to  perform  a  government  contract,  may 
be  joined  in  separate  counts  in  one  indict- 
ment. Horowitz  t?.  U.  S.,  (C.  C.  A.  2d  Cir. 
1919)  262  Fed.  48,  wherein  the  court  said: 
"The  several  charges  were  connected  to- 
geOier  and  were  of  the  same  class  of  offenses. 
The  same  persons  were  charged  in  each 
count  with  acts  connected  together,  viz.  ap- 
plying to  their  own  use,  etc.,  property  of 
the  same  person  which  was  to  be  used  in  the 
same  contract  at  the  same  place  and  about 
the  same  time,  and  they  were  charged  with 
exactly  the  same  offense  in  each  count." 

A  count  in  an  indictment  charging  the  de- 
fendant with  the  introduction  of  intoxicating 
liquors  in  the  Indian  country,  may  be  prop- 
erly joined  with  one  charging  him  with  hav- 
ing possession  of  intoxicating  liquors  in  the 
Indian  country.  U.  S.  v,  Luther,  (E.  D. 
Okla.  1919)   260  Fed.  579. 

Indictments  held  to  have  been  properly 
consolidated. —  Where  the  same  defendants 
are  included  in  two  indictments,  the  first  of 
which  is  for  conspiracy  to  defraud  the  gov- 
ernment of  taxes  like  those  of  which  it  is 
alleged  in  the  second  indictment  the  govern- 


ment was  actually  defrauded,  the  indictments 
involve  transactions  of  the  same  character, 
"  transactions  connected  together,"  and  ''  of 
the  same  class  of  crimes  or  offenses  *'  within 
the  meaning  of  this  section,  and  indictments 
may  be  properly  ordered  to  be  consolidated. 
Kelly  V.  U.  S.,  (C.  C.  A.  6th  Cir.  1919)  258 
Fed.  392,  169  C.  C.  A.  408. 

Vol.  II,  p.  681,  sec.  1025.    [First 

ed.,  vol.  ir,  p.  340.] 

Allegations  of  time. —  To  same  effect  as 
third  paragraph  of  original  annotation,  see 
Bryant  v.  U.  S.,  (C.  C.  A.  5th  Cir.  1919) 
257  Fed.  378,  168  C.  C.  A.  418. 

The  conclusion  of  an  information  is  purely 
formal,  and  though  it  be  technically  incor- 
rect the  defect  is  cured  by  this  section.  Pol- 
lard V.  U.  S.,  (C.  C.  A.  5th  Cir.  1919)  261 
Fed.  336. 

Failure  to  negative  exceptions  of  act. — 
The  failure  of  an  indictment  under  section  1 
of  the  Harrison  Act  (4  Fed.  Stat.  Ann.  (2d 
ed. )  177)  to  negative  the  exceptions  set 
forth  in  the  act,  is  a  harmless  defect  under 
this  section.  U.  S.  v.  Loewenthal,  (N.  D. 
Ohio  1919)   257  Fed.  444. 

Failure  to  allege  making  of  report. — An 
indictment  under  R.  S.  sec.  5209  (6  Fed. 
Stat.  Ann.  (2d  ed.)  770),  which  charges  the 
defendant,  a  bank  president,  with  aiding -and 
abetting  the  making  of  false  entries  in  a  re- 
port to  the  Comptroller  of  the  Currency,  and 
which  after  such  charge  contains  in  paren- 
thesis the  words:  "(Which  said  report  then 
and  there  purported  to  be  made  to  the  Comp- 
troller of  the  Currency  of  the  United  States, 
etc.),"  is  not  defective  on  the  ground  that  it 
fails  to  charge  that  the  report  was  made,  but 
only  that  it  purported  to  be  made.  Such  a 
defect  is  cured  by  this  section.  Boone  t?. 
U.  S.,  (C.  C.  A.  8th  Cir.  1919)  257  Fed.  963, 
169  C.  C.  A.  113,  wherein  it  was  said: 

"What  the  pleader  of  the  count  meant 
was  that  the  report,  being  false,  only  pur- 
ported to  be  a  report.  In  what  manner  this 
tended  to  the  prejudice  of  the  defendant  we 
cannot  conceive.  It  is  therefore  clearly 
within  the  provisions  of  section  1025  Rev. 
Stat.  The  court  committed  no  error  in  over- 
ruling the  demurrer  or  the  motion  in  arrest 
of  judgment." 

Failure  to  allege  character  of  public  use 
of  land. —  Where  in  a  prosecution  for  mur- 
der, jurisdiction  is  claimed  by  the  govern- 
ment under  the  third  paragraph  of  section 
272  of  the  Penal  Laws  (7  Fed.  Stat.  Ann. 
(2d  ed.)  890),  the  indictment  is  sufficient 
under  this  section  if  the  defendant  is  fully 
informed  as  to  the  locus  of  the  alleged  of- 
fense and  the  claim  of  exclusive  federal  juris> 
diction  arising  from  it,  although  it  fails  to 
allege  the  character  of  public  use  for  which. 
the  parcel  of  land  was  acquired  and  used  by 
the  government.  Brown  t;.  U.  S.,  (C.  C.  A. 
5th  Cir.  1919)  257  Fed.  46,  168  C.  C.  A.  258. 

Indictment  held  sufficient  —  CoATsrsioa  «f 
property  of  United  States. — ^An  indictment 
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charging  that  the  defend  Ants  knowingly  ap- 
plied to  their  own  use  and  sold  certain  prop- 
erty of  the  United  States  in  violation  of  sec- 
tion 96  of  the  Penal  Laws  (7  Fed.  Stat.  Ann. 
(2d  ed.)  533),  is  sufficient  under  the  provi- 
Mons  of  this  section  without  alleging  how 
the  property  came  into  the  possession  of  the 
defendants.  Horowitz  v.  U.  S.,  (C.  C  A.  2d 
ar.  1919)  262  Fed.  4S. 

Vol.  II,  p.  687,  sec  1032.    [First 

ed.,  vol.  II,  p.  343.] 

Necessity  of  plea. —  Where  after  a  jury  is 
impaneled  and  sworn^  the  clerk  of  the  court 
reads  the  indictment  to  the  jury,  and  in  the 
presence  of  the  defendant  and  his  counsel 
states  that  the  defendant  has  entered  a  plea 
thereto  of  not  guilty,  to  which  statement  no 
objection  is  made  by  the  defendant,  he  may 
not  urge  such  objection  for  the  first  time  in 
the  appellate  court.  Shldler  t?.  U.  S.,  (C.  C. 
A.  9th  Cir.  19il9)  257  Fed.  620,  168  C.  C.  A. 
570,  wherein  it  was  said: 

"It  is  said  that  the  court  erred  in  denying 
motion  in  arrest  of  judgment.  This  assign- 
ment rests  upon  the  contention  that  defend- 
ant never  was  arraigned  and  never  was  called 
upt>n  to  plead.  The  transcript  shows  that, 
when  the  bill  of  exceptions  was  presented  to 
the  District  Court  for  allowance  and  settle- 
ment, the  words  '  and  no  issue  of  not  guilty 
has  ever  been  joined  in  said  cause'  were 
stricken  out,  and  the  following  inserted: 
'The  indictment  was  presented  May  25, 
1918.  May  29th  it  was  ordered  that  defend- 
ant appear  for  arraignment  June  3d.  A  de- 
murrer to  the  indictment  was  filed  and  ar* 
gaed  June  8th,  and  on  the  11th  the  demurrer 
was  overruled.  June  12th,  both  Mr.  Wood- 
bum,  the  District  Attorney,  and  Mr.  Scan- 
Ian,  attorney  for  the  defendant,  were  present 
in  court.  At  that  time  this  arrangement  and 
colloquy  occurred :  Mr.  Woodburn :  "  Both 
counsel  for  the  government  and  for  Shidler 
have  received  notice  that  the  demurrer  was 
overruled,  and  I  would  like  to  fix  a  date  for 
trial;  and  I  am  willing  to  stipulate  with 
counsel  that  he  may  enter  his  plea  on  the 
day  of  the  trial  so  as  to  save  a  trip  here. 
That  is  the  imderstanding? "  Mr.  Scanlan 
replied,  "  Yes ;  "  and  at  that  time  the  trial 
\vas  set  for  Julv  8th.  Prior  to  the  trial,  and 
on  June  24th,  the  defendant  filed  an  affidavit 
to  procure  the  attendance  of  witnesses  in  his 
behalf  at  the  expense  of  the  government.  An 
order  was  made  in  accordance  with  the 
prayer  of  his  petition,  and  the  witnesses 
were  subsequently  produced  on  the  day  of 
the  trial.  At  that  time  both  parties  ap- 
peared, and  both  announced  they  were  ready 
for  trial.  After  the  jur^  was  impaneled  and 
sworn,  the  clerk  of  this  court  read  the  indict- 
ment to  the  jury,  and  in  the  presence  of  the 
defendant  and  his  counsel  stated  that  de- 
fendant had  entered  a  plea  thereto  of  not 
guilty.  No  objection  was  made  to  proceed- 
ing with  the  cause  because  the  arraignment 
had  not  been  had,  and  no  plea  of  not  guilty 


was  entered.  The  objection  was  not  raised 
until  the  conclusion  of  the  trial,  and  after 
verdict  was  rendered.' 

''Under  R.  S.  sec.  1032  it  is  provided  in 
cfi'ect  that  when  a  person  indicted  for  an 
offense,  upon  his  arraignment,  stands  mute 
or  refuses  to  plead,  it  shall  be  the  duty  of 
the  court  to  enter  a  plea  of  not  guilty  on  his 
behalf,  in  the  same  manner  as  if  he  had 
pleaded  not  guilty  thereto,  and  when  a  per- 
son pleads  not  guilty,  and  such  plea  is  en- 
tered as  aforesaid,  the  cause  shall  be  deemed 
to  be  at  issue,  and  shall  proceed  without 
further  formal  ceremony  and  be  tried  by  a 
jury.  In  Garland  v.  State  of  Washington, 
232  U.  S.  642,  »4  Supw  Ct.  456,  58  L.  Ed.  772, 
the  court  adopted  the  view  which  had  been 
expressed  by  Justice  Peckham  in  his  dissent- 
ing opinion  written  in  Grain  v.  United 
States,  162  U.  S.  626,  16  Sup.  Ct.  952,  40  L. 
Ed.  1097,  wherein  Justice  Peckham  said  that 
a  waiver  should  'be  conclusively  implied, 
where  the  parties  had  proceeded  as  if  de- 
fondant  had  been  duly  arraigned,  and  a  for- 
mal plea  of  not  guilty  had  been  interposed, 
and  where  there  was  no  objection  made  on 
account  of  its  absence  until  .  .  .  the  record 
was  brought  to  the  appellate  court  for  re- 
view.* It  would  be  inconsistent  with  the  due 
administration  of  justice  to  permit  a  de- 
fendant, under  such  circumstances,  to  lie"  by, 
say  nothing  as  to  such  an  objection,  and  then 
for  the  first  time  urge  it  in  this  court.'  The 
court  expressly  overruled  the  Grain  case  in 
so  far  as  it  was  not  in  accord  with  the  views 
expressed  in  the  Garland  case.  See  also 
State  t?.  Klasner,  19  N.  M.  474,  145  Pac.  670, 
Ann.  Gas.  191 7D,  824,  where  it  was  held, 
upon  the  authority  of  the  Garland  case,  that 
appellant  could  not  raise  in  the  appellate 
court  the  question  that  she  was  not  ar- 
raigned, where  she  had  proceeded  with  the 
trial  as  if  she  had  been  duly  arraigned,  and 
failed  to  object  or  in  any  manner  call  to  the 
attention  of  the  trial  court  the  fact  she  had 
not  been  arraigned." 

1918  Supp.,  p.  122,  sec.  3. 

Constitutionality. —  The  freedom  of  speech 
and  press  guaranteed  by  the  Federal  Gonsti- 
tution  was  not  violated  by  the  nrovisions  ot 
the  Espionage  Act  under  which  convictions 
may  be  had  for  publishing  in  the  German 
language,  during  the  war  with  Germany,  ar- 
ticles derisively  contemptuous  of  the  war  ac- 
tivities of  the  United  States,  and  intended  to 
convey  the  idea  that  the  war  was  not  de- 
manded by  the  people,  was  the  result  of  the 
machinations  of  the  executive  power,  and 
which  in  effect  justified  the  German  aggres- 
sions. Schaefer  r.  U.  S.,  (1920)  251  U.  S. 
466,  40  S.  Gt.  259,  64  U.  S.  (L.  ed.)  —,  a/- 
ftrming  in  part  and  reversing  in  part  (E.  D. 
Pa.  1918)   254  Fed.  l^S. 

In  Hickson  i'.  U.  S.,  (C.  C.  A.  4th  Gir. 
1919)  258  Fed.  867,  169  C.  G.  A.  587,  com- 
menting on  the  decisions  of  the  Supreme 
Gourt  on  this  subject,  the  court  said: 
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"This  question  was  decided  by  the  Su- 
preme Court  of  the  United  States  in  the 
case  of  Schenck  r.  United  States,  249  U.  S. 
47,  39  Sup.  Ct.  247,  63  L.  Ed.  — .  In  that 
case  the  court  held  that  the  law  was  con- 
stitutional. Justice  Holmes  in  speaking  for 
the  court,  among  other  things,  said: 

"'But  it  is  said,  suppose  that  that  was 
the  tendency  of  this  circular,  it  is  protected 
by  the  First  Amendment  to  the  Constitu- 
tion. Two  of  the  strongest  expressions  are 
said  to  be  quoted  respectively  from  well- 
known  public  men.  It  well  may  be  that  the 
prohibition  of  laws  abridging  the  freedom 
of  speech  is  not  confined  to  previous  re- 
straints, although  to  prevent  them  may  have 
been  the  main  purpose,  as  intimated  in  Pat- 
terson tt7.  Colorado,  205  U.  S.  464,  462,  27 
Sup.  Ct.  556,  51  L.  Ed.  879,  10  Ann.  Cas. 
689.  We  admit  that  in  many  places  and  in 
ordinary  times  the  defendants  in  saying  all 
that  was  said  in  the  circular  would  have 
been  within  their  constitutional  rights.  But 
the  character  of  every  act  depends  upon  the 
circumstances  in  which  it  is  done.  Aikens 
f.  Wisconsin,  195  U.  S.  194,  205,  206,  25  Sup. 
Ct.  3,  49  L.  Ed.  154.  The  most  stringent 
protection  of  free  speech  would  not  protect  a 
man  in  falsely  shouting  fire  in  a  theater  and 
causing  a  panic.  It  does  not  even  protect  a 
toan'  from  an  injunction  against  uttering 
words  that  may  have  all  the  effect  of  force. 
Gompers  v.  Buck  Stove  &  Range  Co.,  221 
U.  S.  41,8,  430,  31  Sup.  Ct.  492,  55  L.  Ed. 
797,  34  L.  R.  A.  (N.  S.)  874.  The  question 
in  every  case  is  whether  tJie  words  are  used 
in  such  circumstances  as  are  of  such  a  nature 
as  to  create  a  clear  and  present  danger  that 
they  will  bring  about  the  substantive  evils 
that  Congress  has  a  right  to  prevent.  It  is 
a  question  of  proximity  and  degree.  When 
a  nation  is  at  war  many  things  that  might 
be  said  in  time  of  peace  are  such  a  hindrance 
to  its  effort  that  their  utterance  will  not  be 
endured  so  long  as  men  fight,  and  that  no 
court  could  regard  them  as  protected  by  any 
constitutional  right.  It  seems  to  be  admitted 
that  if  an  actual  obstruction  of  the  recruit- 
ing service  were  proved,  liability  for  words 
tiiat  produced  that  effect  might  be  enforced. 
The  statute  of  1917  in  section  4  .  .  .  pun- 
ishes conspiracies  to  obstruct  as  well  as  ac- 
tual obstruction.  If  the  act  (speaking  or 
circulating  a  paper),  its  tendency  and  the 
intent  with  which  it  is  done  are  the  same, 
we  perceive  no  ground  for  saying  that  suc- 
cess alone  warrants  making  the  act  a  crime. 
Goldman  v.  United  States,  245  U.  S.  474, 
477,  38  Sup.  Ct.  166,  62  L.  Ed.  410.  Indeed 
that  case  might  be  said  to  dispose  of  the 
present  contention  if  the  precedent  covers 
all  media  concludendi.  But  as  the  right  to 
free  speech  was  not  referred  to  specially,  we 
have  thought  fit  to  tuld  a  few  words.' 

''This  point  was  also  decided  March  10, 
1919,  in  Jacob  Frohwerk  v.  United  States, 
S:49  U.  S.  204,  SO  Sup.  Ct.  240,  63  L.  Ed.  — , 
(advanced  sheets).  Mr.  Justice  Holmes,  in 
speaking  for  the  court,  said: 


" '  With  regard  to  that  argument  we  think 
it  necessary  to  add  what  has  been  said  in 
Schenck  r.  United  States,  only  that  the 
First  Amendment,  while  prohibiting  l^lsla- 
tion  against  free  speech  as  such,  cannot  have 
been,  and  obviously  was  not,  intended  to 
give  immunity  for  every  possible  use  of  Ian- 
'guage.  Robertson  r.  Baldwin,  165  U.  S. 
275,  281,  17  Sup.  Ct.  326,  41  L.  Ed.  715.  We 
venture  to  believe  that  neither  Hamilton  nor 
Madison,  nor  any  other  competent  person 
then  or  later,  ever  supposed  that  to  make 
criminal  the  counseling  of  a  murder  within, 
the  jurisdiction  of  Congress  would  be  an  un- 
constitutional interference  with  free  speech.'  " 

The  validity  of  the  Espionage  Act  was  sus- 
tained as  against  the  contention  (1)  that  the 
crime  there  defined  is  treasonable,  and  is 
punishable  as  treason  or  not  at  all,  under 
section  3  of  article  3  of  the  Federal  Consti- 
tution; and  (2)  that  it  is  violative  of  the 
First  Amendment  to  the  Federal  Constitu- 
tion in  that  it  abridges  freedom  of  speech 
and  of  the  press.  Equi  v.  U.  S.,  (C.  G.  A. 
9th  Cir.  1919)  261  Fed.  53,  171  C.  C.  A.  649. 

See  further  on  the  subject  of  the  consti- 
tutionality of  this  section  the  following 
cases:  Heynacher  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1919)  257  Fed.  61,  168  C.  C.  A.  273; 
Schumann  r.  U.  S.,  (C.  C.  A.  8th  Cir.  1919) 
258  Fed.  233,  169  C.  C.  A.  299;  U.  S.  f>. 
Burleson,  (App.  Cas.  D.  C.  1919)  258  Fed. 
282;  Dodge  «?.  U.  S.,  (C.  C.  A.  2d  Cir.  1919) 
258  Fed.  300,  160  C.  C.  A.  316,  7  A.  L.  IL 
1510. 

''Whoever"  as  including  corporatioii. — ^A 
corporation  may  be  convicted  of  a  violation 
of  this  section,  since  it  comes  within  the 
scope  of  the  word  "  whoever  "  as  used  herein. 
U.  S.  V,  American  Socialist  Soc,  (S.  D.  N. 
Y.  1919)  260  Fed.  885,  wherein  it  was  said: 

"  Preliminarily,  it  is  contended  that  the 
word  *  whoever  *  refers  only  to  human  beings 
and  not  to  corporations.  This  point  may  be 
speedily  disposed  of  (1)  because  the  word. 
has  been  construed  by  courts  as  including 
corporations  (40  Cyc.  928,  and  cases  cited) ; 
and  (2)  because  the  obvious  intent  of  the 
Congress  was  to  reach  corporations  as  well  as 
individuals  who  did  the  acts  prohibited  by 
the  Espionage  Law.  It  is  difficult  to  imag- 
ine that,  in  enacting  a  statute  deemed  nec- 
essary and  vital  for  the  protection  of  the 
country  when  at  war,  and  in  realizing  that 
dangerous  violations  could  be  accomplished 
by  publications  issued  and  distributed  by 
persons  operating  in  corporate  form,  the 
Congress  intended  to  let  such  corporations 
escape  the  consequences  of  their  acts,  while 
it  held  individuals  to  strict  responsibility 
for  precisely  similar  acts. 

"It  is  contended,  further,  that  a  corpora- 
tion cannot  be  guilty  of  a  specific  intent 
where  such  intent  involves  an  evil  purpose 
to  do  a  wrongful  act;  but  that  contention 
successfully  made  in  the  earlier  history  of 
the  law  and,  incjeed,  until  comparatively  re- 
cent times,  has  now  been  fully  discarded, 
and  it  is  sufficient  to  refer  to  three  decisions. 
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one  by  the  Supreme  Court  of  the  United 
States,  and  the  other  two  by  courts  of  high 
authority,  which  eflfectuaJly  dispose  of  the 
argument  that  a  corporation  cannot  form 
and  manifest  the  intent  to  violate  a  statute 
such  as  that  now  under  consideration.  N.  Y. 
Central  R.  R.  €o.  r.  United  States,  212  U.  S. 
481,  29  Sup.  Ct.  304,  53  L.  Ed.  613;  People 
f  Rochester  Ry.  A  L.  Co.,  196  N.  Y.  102,  88 
X.  E.  22,  21  L.  R.  A.  (N.  S.)  998,  1»3  Am. 
St.  Rep.  770,  16  Ann.  Cas.  837;  Telegram 
Newspaper  Co.  r.  Commonwealth,  172  Mass. 
294.  52  N.  E.  445,  44  L.  R  A.  15^,  70  Am. 
St.  Rep.  280." 

"Military  and  naval  forces"  —  Men  en- 
rolled under  draft  act. —  "  That  men,  of  mili- 
tary age,  who  have  been  registered  and  en- 
rolled under  the  Selective  Service  Act,  are 
part  of  the  military  forces  of  the  United 
iStates,  has  been  substantially  held  by  the 
Supreme  Court.  Debs  v.  U.  S.,  249  U.  S. 
217.  39  Sup.  Ct.  252,  63  L.  Ed.  506."  White 
r.  U.  a,  (C.  C.  A.  6th  Cir.  1920)  263  Fed. 
17. 

Acts  directed  against  persons  not  in  the 
military  service  and  designed  to  cause  dis- 
loyalty or  refusal  of  duty  are  within  the 
Act  if  the  persons  affected  are  within  the 
provisions  of  the  Selective  Draft  Act  and 
subject  to  call.  Howenstine  v.  U.  S.,  (C.  C. 
A.  9th  Cir.  1920)  263  Fed.  1,  wherein  it  was 
further  held  that  an  indictment  charging 
that  the  persons  to  whom  disloyal  statement 
were  made  were  persons  "who  were  subject 
to  and  might  be  subject  to"  military  serv- 
ice, wa.«i  sufficient. 

American  Red  Gross. —  Interference  with 
the  American  Red  Cross  by  utterances  in- 
tended to  obstruct  its  operations  is  a  vio- 
lation of  this  section.  Granzow  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1919)  261  Fed.  172,  where, 
though  a  conviction  was  reversed  on  other 
grounds,  the  court  said: 

*'  While  the  Red  Cross  is  not  itself  within 
the  term  '  military  and  naval  forces,'  as  used 
in  the  statute,  yet  to  cripple  the  Red  .Cross 
as  operated  in  this  war  is  to  interfere  with 
such  forces.  One  effectual  way  of  crippling 
the  Red  Cross  is  to  destroy  confidence  in  its 
administration,  and  thus  reduce  its  income 
through  the  usual  source  of  voluntary  con- 
tributions. These  statements  of  defendant 
were  calculated  to  have  that  effect,  would 
certainly  do  so  if  believed  by  those  who  heard 
them,  and  it  was  proper  for  the  jury  to  say 
with  what  intent  they  were  made." 

Making  false  reports  or  statements.— To 
same  effect  as  1919  Supplement  annotation, 
p.  506,  see  Hickson  f.  TJ.  S.,  (C.  C.  A. 
4fh  Cir.  1919)  258  Fed.  867,  169  C.  C.  A. 
587. 

A  construction  cannot  be  given  to  the  pro- 
vision of  the  Espionage  Act,  making  it  crim- 
inal, when  the  United  States  is  at  war,  wil- 
fully to  make  or  convey  false  reports  or  false 
statements  with  intent  to  interfere  with  the 
bueceas  of  the  military  or  naval  forces  of 
the  United  States,  or  to  promote  the  success 


of  its  enemies,  which  will  exclude  statements 
that  on  their  face,  to  the  common  under- 
standing, do  not  purport  to  convey  anything 
new,  but  only  to  interpret  or  comment  on 
matters  pretended  to  be  facts  of  public 
knowledge,  or  will  excuse  statements,  however 
false,  and  with  whatever  evil  purpose  cir- 
culated, if  accompanied  with  a  pretense  of 
comment  upon  them  as  matters  of  public 
concern.  Pierce  r.  U.  S.,  (1920)  252  U.  S. 
239,  40  S.  a.  206,  64  U.  S.   (L.  ed.)   — . 

In   a   prosecution   under   this   section   for 
making  false  reports  or  statements  with  in- 
tent to  interfere  with  the  operation  or  suc- 
cess of  the  military  or  naval  forces  of  the 
United  States,   it  is  not  essential   that  the 
false  reports  or  statements  must  have  been 
made   to  persons   in  the  military   or   naval 
service  of  the  United  States.    Mead  f.  V.  S., 
(C.  C.  A.  9th  Cir.  1W9)    257  Fed.  63^,  168 
C.  C.  A.  589,  wherein  the  court,  in  holding 
that   certain    false   statements   made   to   re- 
cruits in  the  Canadian  Expeditionary  Forces, 
were  violations  of  this  section,  said :     "  In 
view   of  the   terms   of   the  act   of   Congress 
and    the    obvious    purposes    of    the    enact- 
ment, we  are  unable  to  nold  that  in  order  to 
constitute  a  violation  of  its  provisions  it  is 
essential  that  the  false  reports  or  statements 
must  have  been  made  to  persons  in  the  mili- 
tary or  naval  service  of  the  United  States. 
In  the  consideration  of  such  cases  it  should 
never  be  forgotten  that  war  is  a  matter  of 
life  or  death,  and  that  a  nation  in  such  cir- 
cumstances is  no  more  powerless  to  protect 
its  life  than  is  an  individual  to  save  his, 
when  attached,  by  the  use  of  such  force  as 
is  necessary.     It  was  in  the  exercise  of  that 
power  that  Congress  passed  the  act  which  is 
the   basis  of  the  present   indictment.     Free 
speech  in  times  of  war  is  by  no  means  the 
same  thing  as  free  speech  in  times  of  peace. 
The  false   reports  and  statements  inhibited 
by  the  statute  under  consideration  are  such 
as  are  willfully  made  or  conveyed  'with  in- 
tent to  interfere  with  the  operation  or  suc- 
cess of  the  military  or  naval  forces  of  the 
United  States,  or  to  promote  the  success  of 
its  enemies.'  .  .  .  Congress  by  its  act  made 
it  criminal  for  any  one,  while  this  country  is 
at  war,  to  willfully  make  false  statements  or 
convey  false  reports,  'with  intent  to  inter- 
fere  with   the   operation   or   success   of   the 
military    or    naval    forces    of    the    United 
States,  or  to  promote  the  success  of  its  ene- 
mies.*   And  by  act  approved  May  7,  1917  (40 
Stat.    39,    c.    11),    expressly    authorized   its 
allies,  England  and  Canada,  to  open  recruit- 
ing offices  in  the  various  cities  of  the  United 
States.      That    any    interference   with    such 
recruiting  service  necessarily  interfered  with 
the  success  of  the  military  and  naval  forces 
of  the  United  States  and  tended  to  promote 
the  success  of  its   enemies  we  consider  too 
plain  for  argument." 

Statements  made  in  the  course  of  private 
conversation,  to  a  friend  or  traveling  com- 
panion, and  in  no  instance  in  the  presence 
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of  any  third  party,  and  which  are  merely  ex- 
pressions of  opinion,  do  not  come  within  the 
provisions  of  this  section.  Sandberg  r.  U.  S., 
(C.  C.  A.  9th  Cir.  1919)  257  Fed.  643,  168 
C.  C.  A.  693. 

Words  alone  may  constitute  a  violation  of 
this  section  by  interfering  with  the  opera- 
tion or  success  of  the  military  or  naval  forces 
of  the  United  States.  Wolf  t.  U.  S.,  (C.  C. 
A.  8th  Cir.  1919)  269  Fed.  388,  170  C.  C.  A. 
364,  wherein  the  court  said : 

"Words   which   in   their   very   nature,   or 
which  under  the  circumstances  of  their  utter- 
rance,  could  not  apparently  have  a  tendency 
to  cause  such  interference,  are  without  the 
statute.     The   intent   with   which   they   are 
uttered   cannot    alone   make   them   harmful. 
This  law  was  intensely  practical;  it  sought 
the   utilitarian   result   of   preventing   actual 
interference   or    attempted    interference.      It 
did  not  concern  itself  about  mere  intentions, 
no  matter  how  reprehensible.   It  comes  fairly 
within  the  expression   of  Pollock,  C.  B.,  in 
Attorney-General  r.   Sillem,  2  H.  &  C.  431, 
626,    that    'human    laws   are   made,   not   to 
punish  sin,  but  to  prevent  crime  and  mis- 
chief.'    Therefore    it   is   necessary   that   the 
words  should  be  of  a  character  and  uttered 
under   such  circumstances   as   would   appar- 
ently result  in  such  interdicted  interference. 
These  two  elements  are  essential  to  the  of- 
fense, and  therefore  to  a  proper  charge  of  the 
offense.     The  effective  way  of  pleading  the 
character  of  the  words   is  by  setting  them 
forth  literally  or  substantially,  as  here  done. 
If  they  carried  to  the  hearers  any  hidden  or 
special  meaning,  that  should  be  alleged.    The 
effective  way  of  pleading  the  circumstances 
of   utterance   is   by   alleging   such   as   show 
that  the  utterance  was  miule  to  actual   or 
possible  members  of  such  military  forces,  or 
under  conditions  where  it  would  apparently 
reach  or  operate  upon  such  persons." 

Attempting  to  cause  insubordination  and 
refusal  of  military  duty. —  In  a  prosecution 
for  attempting  to  cause  insubordination,  dis- 
loyalty and  refusal  of  military  duty,  it  ia 
not  necessary  to  show  that  the  defendant  suc- 
ceeded in  his  efforts.  The  mere  attempt  con- 
stitutes a  violation  of  this  section.  Wessels 
r.  U.  a,  (C.  C.  A.  6th  Cir.  1920)  262  Fed. 
389. 

In  Shidler  f.  U.  S.,  (C.  C.  A.  9th  Cir. 
1919)  257  Fed.  620,  168  C.  C.  A.  670, 
wherein  the  defendant  was  charged  with  will- 
fully, unlawfully,  and  feloniously  attempt- 
ing to  cause  insubordination,  disloyalty,  and 
refusal  of  duty  in  the  military  forces  of  the 
United  States  by  making  certain  remarks 
in  the  presence  of  men  who  had  registered 
under  the  Selective  Service  Act  (9  Fed.  Stat. 
Ann.  (2d  ed.)  1136),  it  was  argued  that  the 
alleged  statements  could  be  construed  as  the 
honest  expression  of  an  individual  citizen, 
or  a  reckless  statement  of  opinion.  Answering 
this  contention,  the  court  said: 

"Assuming,  for  the  purposes  of  argument, 
that  a  man  might  express  such  opinions  and 


still  be  loyal  to  his  country,  still,  if  will- 
fully and  with  evil  mind  he  uttered  the 
language  with  the  intention  of  bringing 
about  insubordination,  disloyalty,  and  re- 
fusal of  duty  in  the  military  forces  of  the 
land,  he  has  violated  the  law  and  is  subject 
to  punishment  and  should  be  brought  to 
trial.  His  acts,  his  speech,  and  the  state  of 
his  mind  become  matters  for  the  considera- 
tion by  a  jury  under  proper  instructions 
upon  the  law  of  attempt  to  commit  crime." 
"  Obstructing  recruiting  or  enlistment  serv- 
ice"—  '*  Obstruct." — To  same  effect  as  first 
and  third  paragraphs  of  annotation  in  1919 
Supplement,  p.  604,  see  Heynacher  t?.  U.  S., 
(C.  C.  A.  8th  Cir.  1919)  267  Fed.  61,  168 
C.  C.  A.  273. 

To  same  effect  as  third  paragraph  of  1919 
Supplement  annotation,  see  Beeder  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1919)   262  Fed.  36. 

To  same  effect  as  second  paragraph  of  1919 
Supplement  annotation,  see  Schumann  c.  U. 
S.,  (C.  C.  A.  8th  Cir.  1919)  268  Fed.  233, 
169  C.  C.  A.  290. 

"  The  statute  does  not  make  it  a  crime  to 
intend  to  obstruct,  or  to  attempt  to  obstruct, 
but  to  intentionally  obstruct.  Where  the 
utterance  \i^  calculated  to  result  in  obstruc- 
tion, and  is  uttered  under  conditions  which 
would  naturally  so  result,  there  is  a  pre- 
sumption that  such  a  result  followed,  but  that 
presumption  is  rebuttable."  Granzow  v,  U. 
S.,  (C.  C.  A.  8th  Cir.  1919)  261  Fed.  172. 

Act8  which  tertrl  to  hinder. —  To  same  ef- 
fect as  1919  Supplement  annotation,  see 
Schumann  v.  V.  S.,  (C.  C.  A.  8th  Cir.  1919) 
268  Fed.  233,  169  C.  C.  A.  299. 

Conspiracy  to  obstruct  the  draft, — "  The 
draft  is  comprehended  within  the  expression 
'  recruiting  or  enlistment  service '  as  used 
in  section  3  of  the  Espionage  Act.  There- 
fore the  conspiracy  here  charged  falls  within 
section  4  of  the  Kspionage  Act."  Enfield  c 
U.  S.,  (C.  C.  A.  8th  Cir.  1919)  261  Fed.  141. 
"Support  or  favor." — To  same  effect  as 
1919  Supplement  annotation,  see  Schulze  v. 
U.  S:,  (C.  C.  A.  9th  Cir.  1919)  269  Fed. 
189,  170  C.  C.  A.  267,  affirming  (S.  D.  CaL 
1918)  263  Fed.  377,  in  1919  Supplement 
annotation. 

**  To  the  injury  of  the  service  of  the  United 
SUtes."— In  Shidler  t;.  U.  S.,  (C.  C.  A.  9th 
Cir.  1919)  267  Fed.  620,  168  C.  C.  A.  670, 
it  was  held  that  the  phrase  ''to  the  injury 
of  the  service  of  the  United  States"  (since 
omitted  by  the  amendment  of  this  section 
by  the  Act  of  May  16,  1918,  ch.  76,  §  D 
qualified  only  its  immediate  antecedent,  that 
is,  the  third  subdivision  of  this  section 
whidbi  reads,  "  or  shall  willfully  obstruct  the 
recruiting  or  enlistment  service  of  the  United 
States,"  and  did  not  relate  back  and  become 
an  essential  element  of  all  three  of  the  of- 
fenses created  by  this  section. 

« In  the  military  forces.**-—  Men  registered 
in  accordance  with  the  provisions  of  the 
Selective  Service  Law  (9  Fed.  Stat.  Ann. 
(2d  ed.)  1136)  are  in  the  military  foroea  of 
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the  United  States  within  the  meaning  of 
this  section.  Seebach  f.  U.  8.,  (C.  C.  A, 
8th  Cir.  1919)   262  Fed.  885. 

Conspiracy  to  obstruct  recruiting  and  en- 
listment service. —  This  section  makes  crimi- 
nal a  conspiracy  to  obstruct  the  recruiting 
and  enlistment  service  of  the  United  States 
bv  inducement  or  persuasion.  O'Connor  v, 
U.  S.,  (1920)  253  U.  8.  142,  40  8.  Ct  444, 
•4  U.  S.  (L,  ed.)  — . 

As  to  necessity  of  overt  act  for  conspiracy. 
—  Referring  to  sections  6  and  37  of  the 
Criminal  Code  in  Penal  I«aw8,  7  Fed.  Stat. 
Ann.  (2d  ed.)  423,  534,  the  court  said:  '*  The 
faet  that  the  Espionage  Act  requires  an 
oyert  act  to  complete  the  crime,  which  is 
made  punishable  up  to  20  years'  imprison- 
ment, is  not  inconsistent  with  the  declara- 
tion of  the  Penal  Ckxle  that  the  bare  con- 
spiracy to  use  force,  with  no  overt  act,  is 
also  a  crime,  and  punishable  up  to  6  years' 
imprisonment.  The  result  is  that  section  6 
is  fully  applicable  to  bare  conspiracies  to 
forcibly  oppose  the  enforcement  of  the  Se- 
lective Service  Act,  and  that  where  an  overt 
act  has  followed,  section  4  of  the  Espionage 
Act  is  also  applicable."  Enfield  €.  U.  S., 
(C.  C.  A.  8th  Cir.  1919)    261  Fed.  141. 

Publications  after  termination  of  hostili- 
ties designed  to  produce  industrial  dissatis- 
faction.—In  U.  8.  V.  Strong,  (W.  D.  Wash. 
1920)  263  Fed.  789;  U.  S.  v,  Listman,  (W. 
D.  Wash.  1920)  263  Fed.  798,  and  U.  S.  t;. 
Ault,  (W.  D.  Wash.  1920)  263  Fed.  800, 
sundry  publications  issued  after  the  terminar 
tion  of  active  hostilities  and  designed  in 
the  main  to  produce  industrial  dissatisfac- 
tion were  held  not  to  be  within  the  act. 

Conduct  sufficient  to  warrant  conviction. — 
In  White  r.  U.  8.,  (C.  C.  A.  6th  Gir.) 
263  Fed.  17,  it  was  held  that  a  conviction 
was  sustained  by  proof  of  the  following 
statements  bv  the  accused: 

**{l)  That  the  soldiers  in  the  camps  were 
being  mistreated,  were  not  fed,  were  not  get- 
ting proper  medical  attention,  and  were  dying 
off  like  flies;  (2)  that  the  army  trudcs,  un- 
der construction  in  that  vicinity,  would  never 
get  across,  as  they  would  be  sunk  by  the  sub- 
marines; and  (3)  that  the  murder  of  inno- 
cent women  and  children  by  the  German 
soldiers  waa  no  worse  than  the  United  States 
soldiers  did  in  the  Philippines;  (4)  that 
the  United  States  was  never  a  neutral  na- 
tion; (5)  that  the  people  lost  on  the  Lusi- 
tania  had  no  right  to  be  there,  because  Ger- 
man officials  had  warned  them  to  stay  off; 
and  (6)  that  this  government  had  no  busi- 
ness going  into  the  war." 

Circulation  of  handbills  representing  brutal 
punishments  alleged  to  have  been  inflicted 
on  "  conscientious  objectors "  and  calling  a 
mass  meeting  has  been  held  to  sustain  a 
conviction.  U.  8.  «.  Steene,  (N.  D.  N.  Y. 
1920)  263  Fed.  130. 

Indictment  —  In  general. — ^'*An  indictment 
which  follows  the  language  of  the  statute, 
and  gives  a  statement  of  facts  and  circum- 
fltances  sufficient  to  identify  the  acts  charged 


as  an  offense,  is  good.  Armour  Packing  Go. 
V.  U.  S.,  209  U.  8.  56,  52  U.  S.  (L.  ed.)  681, 
2«  8.  Ct.  428;  Rhuberg  f.  U.  8.,  265  Fed. 
865."  Kumpula  t:.  U.  S.,  (C.  C.  A.  9th  Gir. 
1919)  261  Fed.  49,  171  G.  G.  A.  846. 

As  pointed  out  in  Kumpula  i;.  U.  8.,  (G. 
C.  A.  9th  Gir.  1919)  261  Fed.  49,  171  G.  C.  A. 
645,  there  is  a  distinction  between  the  crime 
of  libel  and  the  crime  defined  by  this  section ; 
and  an  indictment  charging  the  willful  use  of 
language  well  calculated  U>  produce  the  dif- 
ferent results  condemned  by  the  statute,  in- 
forming the  defendant  of  the  nature  of  the 
accusation  against  him,  and  sufficiently  ded- 
nite  to  enable  him  to  take  advantage  of  a 
former  conviction  or  acquittal,  and  to  enable 
the  court  to  determine  whether  the  fact« 
charged,  if  proved,  constitute  a  cringe  under 
the  law  —  is  sufficient.  £k[ui  v.  U.  8.,  (G.  C. 
A.  9th  Cir.  1919)  261  Fed.  63,  171  C.  O.  A. 
649. 

Necessity  of  iwerment  that  United  States 
was  at  tiTor. — An  indictment  under  this  sec- 
tion need  not  allege  that  the  United  States 
was  at  war  when  tne  acts  charged  were  done, 
since  the  courts  will  take  judicial  notice 
of  the  joint  resolution  of  Gongress  declaring 
the  existence  of  a  state  of  war.  Stephens  -r. 
U.  S.,  (G.  G.  A.  9th  Gir.  1919)  261  Fed.  590; 
Bouldin  v.  U.  S.,  (G.  G.  A.  6th  Gir.  1919) 
261  Fed.  674;  Hanrni  v.  U.  8.,  (G.  G.  A.  9th 
Gir.  1920)  261  Fed.  907. 

False  statements. —  An  indictment  under 
this  section  for  willfully  making  false  state- 
ments with  intent  to  interfere  with  the  opera- 
tion or  success  of  the  military  or  naval  forces 
of  the  United  States,  should  allege  that  the 
statements  made  by  the  defendant  were  false 
and  willfully  made.  But,  as  to  the  last  two 
offenses  in  this  section,  it  is  immaterial 
whether  the  statements  made  by  the  defend- 
ant were  false  or  not.  It  is  only  necessary 
to  allege  that  they  caused,  or  were  an  at 
tompt  to  cause,  insubordination,  etc.,  or  that 
they  obstructed  the  enlistment  or  recruiting 
service  of  the  United  States,  and  that  they 
were  willfully  made  with  such  intent.  Bal- 
bas  V.  U.  8.,  (G.  G.  A.  1st  Gir.  1919)  257 
Fed.  17,  168  G.  C.  A.  229. 

Incorporation  of  previous  count  by  refer- 
ence,—  W^here  the  second  count  of  an  indict- 
ment charges  a  violation  of  the  Espionage 
Act  by  alleging  that  the  defendant,  in  the 
aid  of  the  German  government,  had  control 
of  and  was  willfully  using  a  certain  motion 
picture  film  as  a  means  to  violate  this  section 
in  the  manner  fully  described  in  the  first 
count  of  the  indictment,  the  first  count  is 
incorporated  by  reference  into  the  second 
oGunt,  and  if  the  first  count  is  sufficient,  the 
second  is,  too.  Goldstein  r.  U.  8.,  (G.  C.  A. 
9th  Gir.  1919)  258  Fed.  908,  169  G.  G.  A. 
628. 

Supporting  or  favoring  enemy  country, — 
In  a  prosecution  for  a  violation  of  this  sec- 
tion by  supporting  or  favoring  the  cause  of 
a  country  with  which  the  United  States  is 
at  war,  the  intent  need  not  be  alleged  in  the 
indictment,  since  the  offense  is  one  whose 
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very  definition  neceaearily  includes  intent. 
SchuUe  V.  U.  8.,  (C.  C.  A.  9th  Gir.  1919) 
269  Fed.  189,  170  C.  C.  A.  267,  affirming 
(S.  p.  Cal.  1918)  263  Fed.  377. 

CH'Cwnstanccs  under  which  statements  were 
made. — ^A  defendant  who  has  been  convicted 
of  making  certain  seditious  statements  with 
the  intent  to  violate  this  section,  may  raise 
the  objection  in  an  appellate  court  for  the 
first  tune  that  th«5  indictment  is  fatally  de- 
fective for  want  of  averments  setting  forth 
the  circmnstances  under  which  the  seditious 
utterances  were  made  and  the  persons  to, 
whom  they  were  made.  Shilter  v,  U.  S.,' 
(a  C.  A.  9th  Cir.  1919)  257  Fed.  7'24,  169 
C.  0.  A.  12.  Regarding  the  nature  of  such 
objectiona,  the  court  said :  "  Dunbar  v. 
Uaited.  States,  156  U.  S.  185,  16  Sup.  Ct. 
326,  39  L.  Ed.  390,  is  authority  for  the 
propoaition  that  a  defendant  who  waits  until 
after  verdict  before  taking  an  objection  to 
the  sufficiency  of  the  indictment  waives  all 
objections  which  run  to  the  mere  form  in 
which  the  various  elements  of  the  crime  are 
stated,  or  to  the  fact  that  the  indictment 
is  inartificiaJly  drawn.  We  take  that  de- 
cision as  expressing  in  full  the  nature  of  the 
objections  to  an  indictment  which  may  bo 
•waived  by  nonaction  in  a  trial  court,  objec- 
tions to  the  form  in  which  the  elements  of 
the  crime  are  stated,  and  objections  co  the 
fact  that  the  indictment  is  inartificiaUy 
drawn;  and  it  follows  that  objections  which 
affect  the  substantial  rights  of  the  defendant 
are  not  thus  waived,  and  they  may  be  pre- 
sented for  the  first  time  on  writ  of  error. 
'Defects  in  substance  are  not  cured  by  ver- 
dict' (22  Cyc.  485),  nor  is  a  failure  to  state 
facts  sufficient  to  constitute  an  offense  cured 
by  verdict  (22  Cyc.  487).  The  most  that 
can  be  claimed  in  the  way  of  waiver  is  that 
it  is  too  late  to  urge  an  objejtion  in  an 
appellate  court,  'unless  it  is  apparent  that 
it  affected  the  substantial  rights  of  the  ac- 
cused.' .  .  .  There  is  nothing  in  the  indict- 
ment here  to  connect  the  acts  of  the  accused 
directly  or  indirectly  or  in  any  way  with  the 
military  or  naval  forces  of  the  United  States, 
and  therefore  there  is  nothing  to  advise  a 
court  that  an  offense  has  been  committed 
against  the  United  Staters.  All  that  the 
indictment  charges  is  that  the  defendant  in 
a  named  city  and  at  some  time  between  Janu- 
ary and  May  made  certain  seditious  <4tate- 
ments,  with  the  intent  denounced  by  the 
Espionage  Act  (Act  June  15,  1917,  c.  30, 
40  Stat.  217),  and  thereby  unlawfully,  will- 
fully, and  knowingly  attempted  to  cause  in- 
subordination, disloyalty,  and  refusal  of  duty 
in  the  military  and  naval  forces  of  the  United 
States.  Such  an  indictment  is  insufficient, 
we  think,  to  sustain  a  judgment  of  convic- 
tion." To  same  effect,  see  Guggolz  r.  U.  S., 
(1920)  262  Fed.  764,  w^^hich  was  decided  on 
the  authority  of  the  above  case. 

Attempting  to  cause  insubordination,  etc. 
— ^An  indictment  for  willfully  attempting  to 
cause  insubordination,  disloyalty  and  refusal 
of  duty  in  the  military  forces,  which  sets 


forth  statements  alleged  to  have  been  nuide 
by  the  defendant  which  clearly  have  that 
tendency,  and  which  states  that  they  were 
made  in  willful  attempt  to  cause  that  result, 
charges  an  offense  against  this  section.  See- 
bach  17.  U.  S.,  (G.  C.  A.  8th  Cir.  1919)  262 
Fed.  886. 

In  Goldstein  v.  U.  S.,  (CCA.  9th  Cir. 
1919)  258  Fed.  908,  169  C.  C.  A.  628,  the 
indictment  charged  the  defendant  with  ex- 
hibiting to  the  general  public  a  certain  mo- 
tion picture  play  designed  to  arouse  iiatred 
against  the  people  of  Great  Britain,  with 
the  intent  to  cause  insubordination  and  re- 
fusal of  duty  in  the  military  and  naval  forces 
of  the  United  States  during  war  with  Ger- 
many. In  holding  that  the  truth  or  falsity 
of  the  representation  was  immaterial,  and 
that  it  need  not  actually  be  seen  by  soldiers 
and  sailors  already  enlisted,  the  court  said: 

'*  The  question  of  the  truth  or  falsenexis 
of  the  thing  done  by  the  person  who,  when 
the  state  of  war  exists,  attempts  to  cause 
disloyalty  or  any  of  the  other  conditions  enu- 
merated, is  not  the  essence  of  the  inquiry. 
I'hi acted  as  the  statute  was  while  the  country 
was  at  war,  the  evident,  imderlying  purpose 
of  its  language  was  to  prevent  any  willful 
attempt  to  engender  feelings  of  lack  of  fidel- 
ity to  the  United  States  among  the  military' 
or  naval  forces  or  any  attempt  made  with 
evil  mind  to  cause  any  disobedience  to  lawful 
authority  in  the  military  or  naval  forces: 
and  the  statute  should  always  be  read  in  the 
light  of  the  purpose  of  its  enactment. 

"  It  is  clear  that  an  attempt  to  create  disloy* 
alty'may  be  by  showing  a  picture  to  the  pub- 
lic, as  well  as  by  uttering  speech  or  publish- 
ing Ik  writing.  The  picture  might  be  a  truthful 
representation  of  an  historicSd  fact,  and  yet 
the  nature  of  it,  the  circumstances  surround- 
ing the  exhibition  thereof,  the  time,  the  occa- 
Kions  when  the  public  exhibitions  are  had* 
ir>«y  well  tend  to  show  whether  the  picture 
would  naturally,  in  the  light  of  great  evenis» 
be  calculated  to  foment  disloyalty  or  insub- 
ordination among  the  naval  or  military 
forces.  In  time  of  peace,  a  picture  purport- 
ing to  show  incidents  of  a  war  fought  more 
than  a  hundred  years  before,  and  exhibiting 
soldiers  of  a  foreign  country  bayoneting  help- 
less American  women  and  cliildren,  mi|;ht 
arouse  but  ordinary  interest.  But,  if  it  ham 
come  about  that  a  war  is  being  fought  bj 
the  United  States  and  in  the  war  the  cause 
of  the  United  States  is  allied  with  that  of 
the  foreign  country  whose  soldiers  are  pic- 
tured as  murdering  American  women  and 
cliildren,  and  if  at  the  time  the  United 
States  is  enforcing  draft  laws  and  raising 
a  large  army  and  navy  to  fight  the  common 
enemv  of  the  two  allied  countries,  it  seenas 
but  reasonable  to  say  that  the  exhibition 
of  such  a  picture  is  calculated  to  arouse 
antagonisms  and  to  raise  hatred  in  the  minds 
of  some  who  see  it  against  the  ally  of  the 
United  States,  and  as  a  probable  effect  put 
obstruction  in  the  way  of  the  necessary  ec^ 
operation     between     the     allied     oountriea 
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ifrainst  the  enemy,  and  to  undermine  an 
undivided  sentiment  for  the  United  States 
and  to  encourage  disloyalty  and  refuital  of 
duty  or  inenbordination  among  the  military 
and  naval  forces.  Schenck  i?.  United  States, 
249  U.  S.  47,  39  Sup.  Ct.  247',  63  L.  ed.  — . 

"  Nor,  in  an  attempt  of  the  character  indi- 
cated, is  it  necessary  that  the  picture  ex- 
hibited should  actually  be  seen  by  soldiers 
and  sailors  already  enlisted.    Millions  of  men 
within  the  provisions  of  the  conscription,  act 
and  subject  to  call  were  in  the  military  and 
naval  forces  throughout  the  country  and  were 
part  of  the  public.     The  exhibition  to  the 
public  at  a  public  place,  if  fiven  with  the 
evil  intent  described,  is  sufficient.     In  Cold- 
well  t.  United  States,  266  Fed.  806,  —  C.  C. 
A-  — -,  the  Court  of  Appeals  for  the  First 
Circuit  considered   an  objection   to   an    in- 
dietment    wherein   it    did   not   appear    that 
the  persons  whom  the  defendant  was  alleged 
to  have  addressed  were  in   the  military  or 
Dftval  forces  of  the  United  States.    The  court 
said:    'The  act  makes  it  an  offense  to  will- 
fully '*  attempt  to  cause  insubordination,  dis- 
loyalty, mutiny  or  refusal  of  duty  in  the  mili- 
tary or  naval  forces  of  the  United  States,'* 
or  to  "willfully  obstruct  the  recruiting  or 
enlistment  service  of  the  United  States,"  and 
its  language  is  broad  enough  to  include  state- 
ments calculated   to   pro<luce  these    results, 
when  made  in  the  presence  of  persons  who 
•re  not  in  the  military  or  naval  force  of  th«* 
United  States,  provided  they  are  willfully 
made  and   with  the  intent  set   out   in   the 

See  as  following  the  foregoing  decision, 
Stephens  v.  U.  8.,  (C.  C.  A.  9th  Cir.  1»19) 
261  Fed.  590. 

An  aUegation  in  the  indictment  that  the 
defendant  caused  insubordination,  etc.,  and 
one  that  he  attempted  to  cause  it,  charge  sim- 
ply different  modes  of  committing  the  same 
ollense,  and  both  may  be  alleged  in  one 
count.  Balbas  v.  U.  S.,  (C.  C.  A.  1st  Cir. 
1919)  267  Fed.  17,  168  C.  C.  A.  229. 

An  allegation  in  an  indictment  under  thi^ 
section  that  defendant  knowingly,  willfully, 
unlawfully,  and  feloniously  did  attempt  to 
cause  and  create  insubordinati'on  ana  dis- 
loyalty in  the  military  and  naval  forces,  by 
doing  the  thinp^s  charged,  sufficiently  charges 
Hhit  the  attempt  was  done  with  willful  and 
unlawful  purpose.  Henkin  v.  Fousek,  (C. 
C.  A.  8th  Cir.  1920)  262  Fed.  957. 

Intufficient  deeoription  of  offense. — An  in- 
dictment charging  that  at  a  certain  place 
c&  or  about  a  specified  date  the  defendant 
made  certain  specified  statements  with  intent 
to  interfere  with  the  operation  and  success 
of  the  military  and  naval  forces  of  the  United 
States  and  to  cause  insubordination  therein, 
and  with  intent  to  obstruct  the  recruiting 
and  enlistment  service  of  the  United  States. 
u  defective  as  failing  clearly  to  advise  the 
defendant  of  the  charge  against  him  so  as  to 
give  hini  reasonable  opportunity  to  prepare 
his  defense.  Foutana  r.  U.  S.,  (C.  C.  A.  8th 
Cur.  1919)   262  Fed.  283.     In  discussing  the 


sufficiency  of  the  indictment,  the  court  said: 
"The  averment  in  the  indictment  that  the 
defendant  made  these  statements  on  or  about 
December  19,  1917,  was  a  mere  formal  juris- 
dictional allegation,  which  permitted  the  in- 
troduction of  evidence  of  any  of  them  at  any' 
time  before  the  indictment  was  filed  within 
the   statute  of   limitations,    and   there   was 
nothing  but  that  formal  statement  and  the 
allegation   that   the   statements   were   made 
at  New   Salem   to   indicate   at  what   time, 
under   what    circumstances,    on    what    occa- 
sions, to  whom,   in  whose  presence,   or   by 
what  persons  the  government  would  attempt 
to  prove  that  the  defendant  had  made  any 
of  these  statements,  nothing  to  indicate  to 
him  whether  he  was  to  be  tried  for  making 
all  of  them  at  one  time,  on  one  occasion,  or 
for  making  some  of  them  at  one  time  to  one 
person,  and  others  at  other  times  and  on 
other  occasions  to  other  persons.  ...  It  is 
essential  to  the  sufficiency  of  an  indictment 
that  it  set  forth  the  facts  which  the  pleader 
claims   constitute  the  alleged  transgression, 
Hit   distinctly   as  to    advise    the    accused   of 
the  eliarge   which  he  has  to  meet,   and   to 
give  him  a  fair  opportunity  to  prepare  his 
defense,  so  particularly  as  to  enable  him  to 
avail  himself   of   a  conviction   or   acquittal 
in   defense  of   another   prosecution   for   the 
same  offense,  and  so  clearly  that  the  court 
may  be  able  to  determine  whether  or  not 
the  facts  there  stated  are  sufficient  to  sup- 
port a  conviction.    United  States  v,  Britton, 
107  U.  S.  665,  669,  670,  2  Sup.  Ct.  612,  27 
L.    Ed.    520;    United    States   t*.    Hess,    124 
U.   S.  483,  488,   8  Sup.   Ct.  571,  31   L.  Ed. 
516;  Miller  r.  United  States,  133  Fed.  337, 
341,  66  C.  C.  A.  399,  403;  Armour  Pkg.  Co. 
i\   United    States,    153    Fed.    1,    16,    17,    82 
G.  C.  A.  135,  150,  151,  14  L.  R.  A.   (N.  S.) 
40;    Etheredge   t*.   United   States,    186    Fed. 
434,    108  C.   C.   A.   356;    Winters  v.  United 
States,  201  Fed.  845,  848,  120  C.  C.  A.  175, 
178;   Horn   r.  United  States,  182  Fed.  721, 
722,  105  C.  C.  A.  163,  167.     If  the  pleader 
had  set  forth  in  this  indictment  any  fact  or 
facts,  such  as  the  time,  place,  occasion,  cir- 
cifmstances,   persons    present,   or   any   other 
distinctive  earmark  whereby   the   defendant 
could  have  found  out  or  identified  the  occa- 
sion or  occasions  when  the  government  in- 
tended to  attempt  to  prove  that  the  defendant 
uttered  any  of  the  nine  sayings  charged,  he 
might  have  been  able  to  investigate  the  baflis 
of  the  charges,  to  learn  who  were  or  were 
not  present  on  the  occasions  referred  to,  hence 
who  were  possible  witnesses,  and  to  prepare 
his  defense;    but   there   is   nothing   of   that 
kind    in    the   indictment.      As    it   reads,    he 
might  have  been  called  to  meet  on  each  of 
the  nine  charges  testimony  that  at  any  time 
of  day  or  night,  at  any  place  in  New  Salem, 
on   any  •occasion,   public   or   private,   before 
the    indictment    was   -filed,    and    after    the 
Espionage  Act  was  passed  on  June  15,  1917, 
he  had  uttered  to  any  one  whomsoever  any 
of  the  statements  charged  in  the  indictment. 
These  considerations   compel   the  conclusion 
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that  this  pleading  signally  failed  to  state 
the  facts  which  the  government  claimed  con- 
stituted the  alleged  offense  in  this  case,  so 
distinctly  as  to  give  the  defendant  a  fair 
opportunity  to  prepare  his  defense  to  meet 
any  of  them,  and  that  he  could  not  and  did 
not  have  that  notice  of  them  required  to 
give  him  a  fair  trial. 

"  Nor  were  the  charges  in  this  indictment 
so  certain  and  specific  that  upon  conviction 
or  acquittal  thereon  it  or  the  judgment  upon 
it  constitutes  a  complete  offense  to  a  second 
prosecution  of  the  defendant  for  the  same 
offense.  In  determining  this  question  the 
evidence  on  the  trial  may  not  be,  and  the 
indictment  and  the  judgment  alone  can  bo. 
consideredi  because  the  evidence  does  not 
become  a  part  of  the  judgment,  and  as  the 
indictment  states  no  facts  from  which  the 
time,  places,  or  occasions  on  which  the  re- 
spective statements  therein  were  alleged  to 
nave  been  made  can  be  identified,  the  indict- 
ment and  judgment  failed  to  identify  the 
charges  so  that  another  prosecution  therefor 
would  be  barred  thereby.  Florence  f.  United 
States,  186  Fed.  061,  062,  064,  108  C.  C.  A. 
677,  578,  580,  and  cases  there  cited;  Winters 
V,  United  States,  201  Fed.  845,  &48,  120 
C.  C.  A.  175,  178." 

Obstructing  enlistment  service. —  In  Wolf 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1010)  250  Fed. 
388,  170  C.  C.  A.  364,  it  was  held  that  counts 
in  an  indictment  sufficiently  charged  an 
obstruction  of  the  enlistment  service  where 
they  alleged  in  substance  that  the  defendant 
made  a  statement  that  the  war  with  Ger- 
many was  an  unjust  war,  and  that  such 
statement  was  made  with  unlawful  intent 
and  under  circumstances  where  it  would  ap- 
parently accomplish  the  forbidden  results. 
The  court  said: 

"  We  are  not  concerned  with  the  truth  or 
falsity  of  such  statement  (U.  S.  v.  Equi, 
Charge  to  Jury,  Bui.  172),  but  only  with  the 
effect  it  would  apparently  have  upon  the 
obstruction  of  recruiting  and  enlistment. 
Enlistment  is  a  voluntary  act,  and  anything 
which  would  tend  to  prevent  a  state  of  inind 
favorable  thereto  would  be  deterrent,  and 
therefore  an  obstructiim  to  such  action.  Cer- 
tainly the  belief  that  a  war  was  unrighteous 
would  ordinarily  be  a  decided  barrier  to  a 
resolution  voluntarily  to  risk  life  in  its 
prosecution.  This  has  been  recognized  in  the 
Doe  Case  and  many  other  cases.  Therefore, 
as  to  those  two  counts,  the  language,  as 
alleged,  is  sufficient  to  constitute  the  offense, 
if  uttered  with  the  unlawful  intent  and  under 
circumstances  where  it  would  apparently  ac- 
complish the  forbidden  results.  The  intent 
is  properly  allcp^ed.  The  circumstances,  as 
alleged,  are  that  the  statements  were  *  pub- 
licly' made  to  certain  named  person  or 
persons  and  'to  other  persons  to  the  grand 
jurors  unknown.'  *  Publicly '  means  in  pub- 
lic, well  known,  open,  notorious,  common,  or 
general,  aa  opposed  to  private,  secluded  or 
secret.  The  clear  inference  from  the  allega- 
tion would   seem  to  be  that  the  statement 


was  uttered  in  the  presence  of  a  number  of 
persons.  There  is  no  allegation  that  any  of 
the  immediate  listeners  were  within  the  en- 
listment ages.  The  doctrine  of  the  O'Hare 
and  Doe  Cases  [253  Fed.  538,  003]  is  that  a 
statement  to  which  wide  publicity  was  given 
by  the  defendant  would  apparently  reach  men 
who  might  become  recruits,  and  that  it  is 
unnecessary  to  prove,  and  therefore  to  allege, 
that  such  were  actually  present  or  actually 
wer«  reached  by  the  statements.  Naturally 
the  extent  of  publicity  would  be  an  im- 
portant consideration  and,  within  certain 
limits,  decisive.  The  extent  and  character 
of  the  publicity  must  be  such  that  the  ap- 
parent result  of  the  utterance  would  be 
obstruction  of  the  recruiting  and  enlistment 
service.  But  these  may  be  generally  stated, 
subject  to  a  bill  of  particulars  in  proper  in- 
stances. No  such  bill  was  filed  here,  and  the 
general  allegations  that  the  statements  were 
publicly  made  to  certain  nersons  and  to 
others  unknown  is  sufficient.'* 

To  same  effect,  see  Hamm  c.  U.  S.,  ( C.  C.  A. 
0th  Cir.  1020)  261  Fed.  007,  wherein  the 
court,  in  distinguishing  the  case  of  Shilter 
V.  U.  S.,  in  this  annotation,  said: 

"  Reliance  is  placed  upon  the  decision  of 
this  court  in  Shilter  v.  United  States,  267 
Fed.  724,  160  C.  C.  A.  12;  but  that  case  in 
clearly  distinguishable  from  this.  In  that 
case  there  was  no  allegation  in  the  indict- 
ment that  the  statements  made  by  the  ac- 
cused were  made  to  or  in  the  presence  or 
hearing  of  any  person  or  persons,  or  that 
the  spoken  words  were  ever  conveyed  to  the 
human  ear.  In  the  present  case  the  indict- 
ment charged  that  the  books  were  sold  to 
various  and  divers  persons,  one  of  whom 
was  named." 

Effect  of  error  in  indoraement, —  Where  an 
indictment  sufficiently  charges  a  violation  of 
this  section,  the  fact  that  the  indorsement 
thereon  errcmeously  states  that  the  defendant 
is  charged  with  violating  section  3  of  the 
Selective  Service  Act  (0  Fed.  Stat.  Ann.  (2d 
ed.)  1157),  does  not  render  the  indictment 
defective.  Wessels  v,  U.  S.,  (C.  C  A.  5th  Cir. 
1020)  262  Fed.  380.  Regarding  the  effect  of 
such  an  error  the  court  said: 

"In  returning  the  indictment  there  wms 
indorsed  on  it: 

"'Charge:  Obstructing  the  recruiting  and 
enlistment  service  of  the  U.  S.;  violation  sec- 
tion 3  of  Act  of  May  18.  1017.' 

"  This  was  undoubtedly  a  clerical  error,  as 
the  offense  that  is  set  out  is  cognizable  under 
section  3  of  the  Act  of  June  15,  1017,  known 
as  the  Espionage  Act  [1018  Supp.  Fed.  Stat. 
Ann.  122],  and  not  under  tne  Selective 
Draft  Act.  It  is  well  settled  that  the  in- 
dorsement on  an  indictment  is  no  part  of  the 
indictment.  It  is  also  well  settled  that  if 
the  prosecution  be  mistaken  as  to  the  par- 
ticular law  violated,  nevertheless,  if  the  in- 
dictment charges  a  crime  under  any  law  of 
the  United  States,  it  is  sufficient  to  support 
the  verdict." 

Sufficiency, —  In  Reeder  v,  U.  S.,  (C.  C.  A. 
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8th  Cir.  1919)  262  Fed.  96,  an  indictment 
for  a  violation  of  this  section  was  held  to  be 
suflScient. 

Evidence  —  Other  words  or  acta. —  Evi- 
dence that  the  accused  made  statements  to 
other  persons  similar  to  those  set  forth  in 
an  indictment  under  this  section,  is  admis" 
sible  to  show  intent.  Seeibach  !?.  U.  8.,  (C. 
C.  A.  8th  Cir.  1919)  262  Fed.  886. 

In  a  prosecution  for  supporting  or  favcHr- 
ing  the  cause  of  a  country  with  which  the 
United  States  is  at  war,  evidence  may  be  re- 
ceived of  acts  or  words  of  the  defendant 
other  than  those  alleged  in  the  indictment 
for  the  purpose  of  showing  his  attitude  of 
mind  and  his  intent  or  purpose.  Schulz  v, 
U.  S.,  (C.  C.  A.  9th  Cir.  1919)  259  Fed.  189, 
170  C.  C.  A.  267,  affirming  (S.  D.  Cal.  1918) 
253  Fed.  377- 

In  a  prosecution  for  interfering  with  the 
operation  and  success  of  the  military  and 
naval  forces  of  the  United  States,  letters  of 
the  defendant  to  various  x>®rsons,  in  which 
he  stated  that  he  was  opposed  to  the  Selec- 
tive Service  Act  (9  Fed.  Stat.  Ann.  (2d  ed.) 
1136)  are  admissible  in  evidence  as  showing 
the  defendant's  state  of  mind  and  the  inten- 
tion with  which  he  posted  a  certain  printed 
circular,  on  which  act  the  indictment  was 
bated.    Herman  v.  U.  S.,  (0.  G.  A.  9th  Cir. 

1919)  257  Fed.  601,  168  C.  C.  A.  561.  To 
same  effect,  see  Parton  v,  U.  S.,  (O.  G.  A. 
9th  Cir.  1919)  261  Fed.  516. 

Siatetnent  made  prior  to  'ci.— Prior 
statements  and  declarations  of  the  accused 
made  at  a  time  when  such  statements  and 
declarations  were  not  prohibited  by  law  are 
admissible  against  him  for  the  piu-pose  of 
enabling  the  jury  to  determine  his  purpose 
or  intent  in  making  the  statements  imputed 
to  him  in  the  indictment  and  proved.  Equl 
P.  U.  S.,  (C.  C.  A.  9th  Cir.  1919)  261  Fed. 
53,  171  C.  C.  A.  649. 

Staiement8  regarding  loyalty. —  Elvidence 
of  loyal  declarations  by  a  person  charged 
with  simulating  disability  to  escape  military 
service  are  not  admissible  on  his  behalf. 
Howenstine  r.  U.  8.,  (C.  C.  A.  9th  Cir.  1920) 
263  Fed.  1. 

In  a  prosecution  for  a  violation  of  this 
section  it  is  error  for  the  trial  court  to  ez- 
ehide  evidence  proving  the  truthfulness  of 
an  important  statement  made  by  the  defend- 
ant, bearing  directly  on  his  loyalty.  Caugh- 
man  v.  U.  S.,  (C.  C.  A.  4th  Cir.  1919)  258 
Fed.  4<34,  169  C.  C.  A.  450. 

EMdenee  of  declarations  not  charged  in  the 
indictment  tending  to  show  disloyal  intent  is 
admissible.  White  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1920)  263  Fed.  17.  See  to  the  same 
effect  Alfoers  r.  U.  S.,    (C.  €.  A.  9th  Cir. 

1920)  263  Fed.  27,  wherein  the  court  said: 
"In    admitting   the   testimony   the    court 

disiinetly  ruled  that  it  was  admitted  as  tend- 
ing to  show  the  bent  of  the  defendant's  mind 
and  his  attitude  as  between  the  United 
States  and  Germany,  with  a  view  to  en- 
abling the  jury  to  determine  the  defendant's 
real  intention  in  saying  and  doing  the  things 


with  which  he  was  charged,  and  for  that 
purpose  only,  and  in  its  charge  to  the  jury 
the  court  also  specifically  and  clearly  so  lim- 
ited it.  There  can  be  no  doubt  that  the  tes- 
timony had  a  tendency  to  establish  the  vital 
question  of  intent  in  the  case.  The  question 
is:     Was  it  too  remote? 

"  In  the  recent  case,  decided  by  this  court, 
of  Equi  V.  United  States,  261  Fed.  63,  171 
C.  C.  A.  649,  a  like  question  was  presented 
and  was  strenuously  argued.  There,  the  rec- 
ord showed,  testimony  was  admitted  of  what 
the  defendant  to  the  indictment  had  said 
and  done  June  3,  1916,  as  bearing  upon  the 
intent  with  which  he  was  alleg^  to  have 
committed,  on  June  27,  1918,  the  offense 
there  involved,  in  violation  of  the  same  Es- 
pionage Act — a  period  of  more  than  two 
years  between  the  two  dates.  This  court 
there  distinctly  adjudged  the  testimony  not 
too  remote,  the  purpose  being  properly  lim- 
ited, and  the  Supreme  Court  on  petition  for 
a  writ  of  certiorari  has  just  denied  the  peti- 
tion. It  is  manifest  that  a  like  ruling  must 
be  made  in  the  present  case,  unless  the  Equi 
case  is  to  be  overruled,  which  we  are  not 
prepared  to  do." 

Disloyal  utterances  prior  to  language 
charged  in  the  indictment  were  properly  ad- 
mitted in  evidence  as  bearing  upon  the  in- 
tent of  defendant,  where  the  theory  of  the 
defense  was  that  the  defendant  was  so  in- 
toxicated that  he  was  incapable  of  enter- 
taining the  necessary  criminal  intent.  Sten- 
zel  f.  U.  S.,  (C.  C.  A.  8th  Cir.  1919)  261  Fed. 
161. 

In  a  prosecution  for  violation  of  this  sec- 
tion it  was  assigned  as  error  that  a  witness, 
on  objection,  was  not  permitted  to  answer  the 
question,  "  Did  you  ever  hear  him  [defend- 
ant] make  any  remarks  against  this  govern- 
ment before  that  time?  '*  But  '' if  there  was 
any  error  in  this  ruling,  it  was  harmless  to 
deiendant,  since  the  most  favorable  answer 
to  him  would  have  produced  purely  negative 
evidence  of  a  general  character.''  Stenxel  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1919)  aftl  Fed.  161. 

Threats  against  President. —  In  a  prosecu- 
tion under  this  section  for  attempting  to 
cause  insubordination,  disloyalty  and  re- 
fusal of  military  duty,  evidence  that  the  de- 
fendant, about  the  time  of  the  commission 
of  the  arts  alleged  in  the  indictment,  made 
threats  against  the  President,  is  admissible 
on  the  question  of  his  intent.  Wessels  t*. 
U.  S.,  (C.  C.  A.  5th  Cir.  1920)  262  Fed.  399. 

Records  of  draft  boc^rds  showing  the  physi- 
cal condition  of  a  person  called  for  military 
service  are  admissible  on  his  trial  for  simu- 
lating disability  to  escape  military  service. 
Howenstine  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1920)   263  Fed.  1. 

Irrelevant  matters. —  Evidence  regarding 
whether  a  certain  person  was  present  at  the 
preliminary  examination  of  the  defendant  be- 
fore a  commissioner  is  irrelevant  matter  and 
inadmissible  in  a  prosecution  under  this 
section.  Caughman  i*.  U.  S.,  (C.  C.  A.  4th 
Cir.  1919)  258  Fed.  434,  169  C.  C.  A.  450. 
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Interfering  toith  Red  Cross, —  In  a  prose- 
eiition  for  interfering  with  the  operation  of 
tlie  military  and  naval  forces  by  interfering 
with  the  Red  Cross,  it  was  error  to  admit  in 
evidence  a  report  of  the  American  Red  Cross 
Society  to  the  public  of  its  war  work  as  of 
March  1,  1918,  the  witness  producing  the  re- 
port not  claiming  to  know  anything  concern- 
ing the  truth  of  the  matters"  shown  by  the 
report,  and  no  one  connected  with  its  prepa- 
ration or  the  statements  it  contained  being 
ofTered,  and  both  sides  regarding  the  report 
ac  important  evidence.  Granzow  <;.  U.  S., 
(C.  C.  A.  8th  Cir.  IWQ)  2«1  Fed.  172,  the 
court  saying:  "  The  Red  Cross  is  a  national 
corporation,  and  its  services,  volunteered, 
have  been  used  during  the  war  virtually  as 
an  auxiliary  to  the  armed  forces.  The  stat- 
ute of  incorporation  (Act  Jan.  6,  1906,  c.  23, 
flee.  6,  33  Stat.  L.  602  [2  Fed.  Stat.  Ann. 
(2d  ed.)  64])  requires  annual  reports  by  such 
society  to  the  Secretary  of  War,  who  audits 
the  same,  transmitting  a  copy  to  Congress. 
This  report  is  required  to  contain  an  item- 
ized report  of  receipts  and  expenditures.  The 
report  offered  was  not  of  this  character,  and 
came  from  no  official  source." 

False  reports  or  statements, — A  conviction 
of  making  or  conveying  false  reports  or  false 
statements  with  intent  to  interfere  with,  the 
operation  or  success  of  the  military  or  naval 
forces  of  the  United  States,  or  to  promote 
the  success  of  its  enemies,  contrary  to  the 
Espionage  Act,  is  sustained  by  evidence 
which  warranted  the  jury  in  finding  that  the 
statements  in  a  pamphlet  distributed  by  de- 
fendants during  the  war  with  Germany  were 
false  in  fact,  and  known  to  be  so  by  the  de- 
fendants, or  else  were  distributed  recklessly 
without  effort  to  ascertain  the  truth,  and 
were  circulated  wilfully  in  order  to  interfere 
with  the  success  of  the  forces  of  the  United 
States.  Pierce  v.  U.  S.,  (1920)  262  U.  8. 
239,  40  S.  a.  206,  64  U.  S.  (L.  ed.)  — . 

Causing  insubordination  and  obstructing 
recruiting. —  In  Rietz  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1919)  257  Fed.  731,  169  C.  C.  A.  19, 
it  was  held  that  the  evidence  was  sufficient 
to  sustain  a  conviction  for  a  violation  of 
this  section  by  the  use  of  certain  language 
for  the  purpose  of  causing  insubordination 
and  mutiny  in  the  military  forces,  and  with 
the  intent  of  willfully  obstructing  the  re- 
cruiting and  enlistment  service. 

Obstructing  recruiting  or  enlistment  serv- 
ice,—  In  a  prosecution  under  this  section 
for  obstructing  the  recruiting  or  enlistment 
service,  a  letter  written  by  the  accused  to 
the  president  of  the  German-American  Al- 
liance of  his  state  and  an  inclosed  newspaper 
clipping,  which  contained  statements  regard- 
ing German  cruelty  made  by  a  German  soldier 
who  had  escaped  to  this  country,  on  which 
clipping  the  accused  wrote  a  criticism  of 
the  soldier,  are  admissible  in  evidence.  Hey- 
nacher  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1919)  267 
Fed.  61,  168  C.  C.  A.  273. 

In  Wolf  f.  U.  S.,   (C.  C.  A.  8th  Cir.  1919) 
269  Fed.  388,  170  C  C  A.  364,  it  was  held 


that  the  evidence  was  insufficient  to  estab- 
lish an  intention  on  the  part  of  the  defend- 
ant to  obstruct  the  enlistoient  service.  The 
court  said: 

"  The  sufficiency  of  the  evidence  is,  in 
our  judgment,  properly  challenged.  There 
is  no  substantial  testimony  in  either  instance 
of  the  slightest  intention  to  obstruct  the 
service.  The  intention  necessary  to  be  shown 
is  willfulness  —  deliberate  purpose.  Defend- 
ant is  a  merchant  in  a  town  in  South  Dakota. 
The  statement  covered  by  count  2  occurred 
during  a  discussion  of  the  war  between  de- 
fendant on  one  side  aixd  three  acquaintances 
on  the  other.  The  other  three  approved  the 
war;  one  of  them  had  three  sons  then  en- 
list^. It  is  very  evident  that  the  sole  re- 
sult which  occurred,  or  really  was  to  be 
expected,  was  that  each  of  the  four  remained 
firm  in  his  own  conviction.  The  statute,  as 
originally  enacted,  was  not  framed  to  pre- 
vent free  discussion  or  expression  of  opin- 
ion, so  long  as  such  was  not  deliberately 
employed  for  the  purpose  of  interfering  with 
the  creation  and  operation  of  the  armed 
forces  of  the  nation.  The  statement  covered 
by  count  6  was  made  in  the  defendant's 
home,  in  the  presence  of  his  wife,  to  a  chore 
woman.  It  was  an  ill-natured,  intemperate 
outburst,  brought  on  by  seeing  Red  Cross 
pictures  in  a  magazine.  The  woman  prop- 
erly resented  his  language,  and  stated  that 
she  had  a  son  who  had  enlisted,  and  that  she 
was  proud  of  it.  The  evidence  in  the  entire 
case  clearly  shows  an  instance  of  a  head- 
strong, willful  man,  who  felt  strongly  about 
the  war,  and  who  insisted,  in  and  out  of  sea- 
son and  in  intemperate  and  sometimes 
scurrilous  language,   on   voicing  his  views." 

Sufficiency. —  In  the  following  cases  the 
evidence  was  held  to  be  insufficient  to  sus- 
tain the  conviction  of  the  defendants  for  a 
violation  of  this  section:  Elmer  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1919)  260  Fed.  646,  171 
C.  C.  A.  410;  Harshfleld  v.  U.  8.,  (CCA. 
8th  Cir.  1919)  260  Fed.  559,  171  C  C.  A. 
423;  Fontana  f.  U.  S.,  (C.  C.  A.  8th  Cir. 
1919)  262  Fed.  283;  Kammann  r.  U.  S.,  (C- 
C  A.  7th  Cir.  1919)  259  Fed.  192,  170  C  C. 
A.  260. 

In  U.  8.  V.  American  Socialist  Soc,  (S.  D. 
N.  Y.  1919)  260  Fed.  886,  it  was  held  that 
the  evidence  was  sufficient  to  sustain  the  con- 
viction under  this  section  of  the  publisher 
and  distributor  of  certain  pamphlets,  and 
that  the  fact  that  the  author  was  acquitted 
on  the  same  counts  of  the  indictment  on 
which  they  were  convicted  was  not  sufficient 
ground  for  setting  aside  the  verdict. 

Questions  for  jury  —  Meaning  of  state- 
ments contained  in  pamphlet, — ^Whether  state> 
inents  contained  in  a  pamphlet,  the  distribu- 
tion of  which  is  charged  to  amount  to  a  vio- 
lotion  of  the  Espionage  Act,  had  a  natural 
tendency  to  produce  the  forbidden  conse- 
quences as  alleged,  is  a  question  to  be  deter- 
mined by  the  jury  and  not  by  the  court. 
Pierce  r.  U.  8.,  (1920)  252  U.  8.  239,  40 
S.  Ct.  206,  64  U.  S.  (L.  ed.)  — . 
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What  interpretation  ought  to  be  placed 
upon  a  pamphlet,  the  distribution  of  which 
by  the  defendants  is  allied  to  have  violated 
the  Espionage  Act,  and  what  would  be  the 
probable  effect  of  distributing  it  in  the  mode 
adopted,  and  what  were  defendants'  motives 
in  doing  this^  were  questions  for  the  jury, 
not  the  court,  to  decide.  Pierce  v,  U.  S., 
(1920)  252  V.  S.  239,  40  S.  Ct.  205,  64  U.  S. 
(L.  ed.)  ^. 

Whether  printed  words  of  a  pamphlet,  the 
distribution  of  which  was  alleged  to  have 
Tiolated  the  Espionage  Act,  would  in  fact 
produce  as  a  proximate  result  a  material 
interference  with  the  recruiting  or  enlist- 
ment service,  or  the  operation  or  Ruccess  of 
the  United  States  forces,  was  a  question  for 
the  jury  to  decide  in  view  of  all  the  circum- 
stances of  the  time,  and  considering  the  place 
and  manner  of  distribution.  Pierce  r.  U.  S., 
(1920)  252  U.  S.  239,  40  S.  Ot.  205,  64 
U.  S.  (L,  ed.)  — . 

Knovcledge  and  intent, —  In  a  prosecution 
voder  this  section  for  an  attempt  to  cause 
insubordination,  disloyalty,  mutiny  and  re- 
fusal of  duty  in  the  military  forces  of  the 
United  States  by  the  publication  of  an 
article  in  a  newspaper  of  which  the  defend- 
ant was  editor  and  manager,  the  questions 
of  the  defendant's  knowledge  of  the  article 
and  his  intent  in  publishing  it  are  for  the 
jury.  Bouldin  v.  U.  S.,  (C.  C.  A.  5th  Cir. 
1919)   261  Fed.  674. 

Instructions  to  jury. —  No  valid  objection 
can  be  urged  against  that  part  of  a  charge 
to  the  jury,  in  a  prosecution  for  publishing 
and  conspiring  to  publish  false  news  de- 
spatches with  intent  to  interfere  with  the 
military  and  naval  success  of  the  United 
States  and  promote  the  success  of  its  ene- 
mies, to  cause  insubordination  in  the  mili- 
tary or  naval  forces,  and  to  obstruct  the  re- 
cruiting or  enlistment  service,  in  which  the 
minds  of  the  jurors  were  directed  to  the  gist 
of  the  case,  which  was  despatches  received 
and  then  changed  to  express  falsehood,  to 
the  detriment  of  the  success  of  the  United 
States,  and  they  were  told  that,  in  passing 
upon  the  questions  of  the  falsity  of  these 
publications  and  of  whether  the  United 
States  was  at  war,  and  any  other  questions 
whidi  were,  in  like  manner,  a  matter  of 
public  knowledge  and  of  general  information, 
they  might  call  upon  the  fund  of  general  in- 
formation which  was  in  their  keeping. 
Schaefer  r.  U.  S.,  (1020)  251  U.  S.  466;  40 
S.  Ct.  259,  64  U.  S.  (L.  ed.)  — ,  affirming 
m  part  and  reverting  in  part  (£.  D.  Pa. 
1918)  254  Fed.  135. 

In  a  prosecution  for  a  violation  of  this  sec- 
tion by  making  a  speech  to  a  public  meeting 
with  intent  to  willfuUy  obstruct  the  re- 
cruiting and  enlistment  service  of  the  United 
States,  the  court  may  properly  instruct  the 
Jury  that  the  conatitutionai  guaranty 'of  the 
right  of  freedom  of  speech  cannot  be  sue- 
ce:»sfully  resorted  to  as  a  protection  in  time 
of  war,  where  the  statements  that  are  made 
Are  not  honest  criticismsy  baaed  upon  truth. 


but  are  false  and  uttered  with  the  willful 
intent  to  injure  the  interests  of  the  United 
States  and  disobey  its  statutes.  Bodge  t*. 
U.  S.,  (C.  C.  A.  2d  Cir.  1919)  258  Fed.  300, 
169  C.  C.  A.  316,  7  A.  L.  R.  1510. 

An  instruction  in  a  prosecution  under  thin 
section  that  the  defendant  is  presumed  to  be 
innocent  until  proven  guilty  beyond  a  rea- 
sonable doubt  and  '^  from  that  time  the  bur- 
den is  on  him  to  establish  his  innocence,''  is 
erroneous.  Caughman  v,  U.  S.,  (C.  C.  A. 
4th  Cir.  (1919)  268  Fed.  434,  169  C.  C.  A. 
450.  Regarding  the  correctness  of  this  in- 
struction, the  court  said: 

'^  We  cannot  doubt,  that  the  concluding 
clause  of  this  inst motion,  the  last  word  from 
the  court  to  the  jury,  was  seriously  mis- 
leading and  prejudicial.  It  is  clearly  at 
variance,  in  our  opinion,  with  the  rule  laid 
down  in  the  familiar  cases  of  Coffin  f.  United 
States,  156  U.  S.  432,  458,  15  Sup.  Ct.  394, 
39  L.  Ed.  481  and  Cochran  f.  United  States, 
157  U.  S.  286.  299,  15  Sup.  Ct.  628,  39  L. 
Ed.  704,  and  frequently  since  repeated.  For 
example,  in  IJavis  r.  United  States,  160  U.  S. 
469,  487,  16  Sup.  Ct.  353,  358  (40  L.  Ed. 
499),  the  Supreme  Court  says: 

"'Strictly  speaking,  the  burden  of  proof, 
as  those  words  are  understood  in  criminal 
law,  is  never  upon  the  accused  to  establish 
his  innocence,  or  to  disprove  the  facts  neces- 
sary to  establish  the  crime  for  which  he  is 
indicted.  It  is  on  the  prosecution  from  the 
beginning  to  the  end  of  the  trial,  and  ap- 
plies  to  every  element  necessary  to  constitute 
the  crime.* 

"  The  point  needs  no  discussion.  In  the 
light  of  the  cited  cases  it  seems  plain  that 
the  instruction  under  review  gave  to  the 
jury  an  erroneous  impression  as  to  the  con- 
tinuing presumption  of  innocence,  which,  as 
said  in  Coffin  t*.  United  States,  «upra,  'is 
an  instrument  of  proof  created  by  the  law 
in  favor  of  one  accused.' " 

Where  the  indictment  was  based  upon 
language  of  defendant  constituting  obstruc- 
tion of  the  enlistment  service  and  actual  and 
attempted  causation  of  insubordination,  dis- 
loyalty, and  refusal  of  duty  in  the  military 
forces,  and  the  defense  was  intoxication,  de- 
priving defendant  of  the  necessary  criminal 
intent,  it  was  reversible  error  to  instruct 
the  jury  that  it  could  not  be  rightly  consid- 
ered as  a  defense  but  might  be  a  circum- 
stance in  mitigation  which  was  for  the  court 
to  find.  Stenzel  r.  U.  S.,  (CCA.  8th  Cir. 
1919)  261  Fed.  161,  where  the  court  said: 
^*  While  there  was  conflict  in  the  evidence  as 
to  the  fact  or  degree  of  intoxication  at  the 
time  of  the  alleged  statements  by  Stenzel, 
yet  there  was  distinct  and  positive  evidence 
that  Stenzel  was  so  drunk  at  that  time  that 
he  did  not  know  what  he  was  saying.  In 
this  state  of  the  evidence  he  was  entitled  to 
have  the  jury  pass  upon  the  question  of 
whether  or  not  he  was  at  the  time  so  drunk 
that  he  was  incapable  of  entertaining  the 
specific  criminal  intent  required  by  Hie 
Elspionage  Act.'' 
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In  Kumpula  v.  U.  S.,  (C.  C.  A.  9th  Gir. 
1919)  261  Fed.  49,  171  C.  C.  A.  645,  a  judg- 
ment of  conviction  for  violation  of  this  sec- 
tion was  reversed  because  the  court  gave  a 
positive  instruction  that  the  I.  W.  W.,  with 
which  defendant  had  been  in  some  way  con- 
nected, is  a  disloyal  and  unpatriotic  organi- 
zation and  that  adherents  thereof  owe  no 
allegiance  to  any  organized  government, 
while  the  evidence,  though  of  sufficient 
strength  to  go  to  the  jury,  did  not  warrant 
such  conclusive  determination  by  the  court, 
llie  court  said: 

"  True,  the  court  told  the  jury  that  even 
if  defendant  did  belong  to  the  I.  W.  W.  that 
of  itself  would  not  condemn  him  under  the 
charge.  But  we  are  not  satisfied  that  this 
qualification  could  relieve  defendant  of  the 
feeling,  and  especially  in  time  of  war,  that 
naturally  must  have  arisen  in  the  minds  of 
the  jury  by  the  declaration  of  the  court." 

Sentence. — A  defendant  who  has  been  con- 
victed of  a  violation  of  this  section  may  not 
be  sentenced  to  imprisonment  in  a  state  peni- 
tentiary for  a  shorter  period  than  one  year. 
Hickaon  v.  U.  S.,  (C.  C.  A.  4th  Cir.  1919) 
258  Fed.  867.  169  G.  G.  A.  587,  wherein  the 
court  said: 


«< 


It  appears  that  the  defendant  was  sen- 
tenced to  the  penitentiary  for  a  term  of  six 
months.  We  think  this  was  unauthorized. 
This  question  was  passed  upon  in  the  case 
of  In  re  Bonner,  Petitioner,  151  U.  S.  242, 
14  Sup.  Ct.  323,  38  L.  ed.  149.  The  court  in 
discussing  this  phase  of  the  question,  said: 

'"Section  5356  of  the  Revised  Statutes  of 
the  United  States,  under  which  the  defend- 
ant was  indicted  and  convicted,  prescribes 
as  a  punishment  for  the  offenses  designated 
fine  or  imprisonment  —  the  fine  not  to  exceed 
$1,000  and  the  imprisonment  not  more  than 
one  year,  or  by  both  such  fine  and  imprison- 
ment. Such  imprisonment  cannot  be  enforced 
in  a  state  penitentiary.  Its  limitation,  being 
to  one  year,  must  be  enforced  elsewhere. 
Section  5541  of  the  Revised  Statutes  provides 
that:  "In  every  case  where  any  person  con- 
victed of  any  offense  against  the  United 
States  is  sentenced  to  imprisonment  for  a 
period  longer  than  one  year,  the  court  by 
which  the  sentence  is  passed  may  order  the 
same  to  be  executed  in  any  state  jail  or  peni- 
tentiary within  the  district  or  state  where 
such  court  is  held,  the  use  of  which  jail  or 
penitentiary  is  allowed  by  the  legislature  of 
the  state  for  that  purpose."  And  section 
5542  provides  for  a  similar  imprisonment 
in  a  state  jail  or  penitentiary  where  the  per- 
fion  has  been  convicted  of  any  offense  against 
the  United  States  and  sentenced  to  imprison- 
ment and  confinement  at  hard  labor.  It  fol- 
lows that  the  court  had  no  jurisdiction  to 
order  an  imprisonment,  when  the  place  is  not 
specified  in  the  law,  to  be  executed  in  a 
penitentiary  when  the  imprisonment  is  not 
ordered  for  a  period  longer  than  one  year  or 
at  hard  labor.  The  statute  is  equivalent  to  a 
direct  denial  of  any  autiiority  on  the  part 


of  the  court  to  direct  that  imprisonment  be 
executed  in  a  penitentiary  in  any  cases  other 
than  those  specified.  Whatever  discretion, 
therefore,  the  court  may  possess,  in  pre- 
scribing the  extent  of  imprisonment  as  a 
punishment  for  the  offense  committed,  it  can- 
not, in  specifying  the  place  of  imprisonment, 
name  one  of  these  institutions.  This  has 
been  expressly  adjudged  in  Re  Mills,  135  U.  S. 
263,  270  [10  Sup.  Ct.  762,  34  L.  ed.  107], 
which,  in  one  part  of  it,  presents  features 
in  all  respects  similar  to  those  of  the  present 
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case. 

1918  Suppv  p.  124,  see.  4. 

Failure  to  agree  upon  precise  method  of 
violation  as  material. —  A  conspiracy  to  vio- 
late the  Espionage  Act,  made  criminal  by 
this  section,  provided  one  or  more  of  the  con- 
spirators do  any  act 'to  effect  the  object  of 
the  conspiracy,  is  none  the  less  criminal,  if 
thus  attempted  to  be  carried  into  effect, 
merely  because  the  conspirators  failed  to 
agree  in  advance  upon  the  precise  method  in 
which  the  law  shall  be  violated.  Pierce  v. 
U.  S.,  (1920)  252  U.  S.  239,  40  S.  Ct.  205, 
64  U.  S.   (L.  ed.)  — . 

Pleading. —  While  the  averment  of  a  con- 
spiracy cannot  be  aided  by  allegations  re- 
specting the  overt  acts,  and  while  under  sec- 
tion 4.  as  under  the  Criminal  Code,  §  37 
(see  vol.  7,  p.  534),  a  mere  conspiracy  with- 
out overt  act  done  in  pursuance  of  it  is  not 
punishable  criminally,  yet  the  overt  act  need 
not  be,  in  and  of  itself,  a  criminal  act,  still 
loss  need  it  constitute  the  very  crime  that  is 
the  object  of  the  conspiracy.  Pierce  v,  U.  S., 
(1020)  252  U.  S.  239,  40  S.  Gt.  205,  64  U.  8. 
(L.  ed.)  — . 

In  Enfield  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1919)  261  Fed.  141,  the  court  said:  "Each 
count  charges  conspiracy  between  certain 
dates,  to  procure  arms  and  ammunition,  and 
to  offer  armed  resistance  to  the  induction 
into  the  army  of  men  qualified  therefor  and 
registered  under  the  Selective  Service  Act. 
This  is  sufficient  so  far  as  particularity  of 
statement  is  concerned." 

Averments  in  an  indictment  that  defend- 
ants, charged  with  committing  and  conspir- 
ing to  commit  acts  forbioden  by  the  Espion- 
age Act,  unlawfully,  wilfully,  or  feloniously 
committed  such  forbidden  acts,  fairly  import 
an  unlawful  motive.  Pierce  t.  U.  S.,  (1920) 
252  U.  S.  239,  40  S.  Ct.  205,  64  U.  S.  (L. 
ed.)  — . 

Judicial  notice. —  No  prejudice  could  arise 
in  a  prosecution  for  conspiring  to  violate  the 
Espionage  Act,  from  an  instruction  that  the 
jury  might  be  supposed  to  know  the  fact 
that  the  United  States  was  at  war.  Stilaon 
V.  U.  S..  (1919)  250  U.  S,  583,  40  S.  Ct.  28. 
64  U.  S.  (L.  ed.)  — ,  affirrtvmg  (E.  D.  Pa. 
1918)   254  Fed.  120. 

The  constitutional  freedom  of  speech  and 
press  was  not  infringed  by  the  provisions  of 
the  Espionage  Act  of  June  15,  1917,  as 
amended  by  the  Act  of  May  16,  1918,  under 
which  convictions  may  be  had  for  conspiring 
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when  the  United  States  was  at  war  with 
Germany,  unlawfully  to  utter,  print,  write, 
and  publish  disloyal,  scurrilous,  and  abusive 
language  about  the  form  of  government  of 
the  United  States,  or  language  intended  to 
bring  the  form  of  government  of  the  United 
States  into  contempt,  scorn,  contumely  and 
disrepute,  or  intended  to  incite,  provoke,  and 
encourage  resistance  to  the  United  States  in 
said  war,  or  unlawfully  and  wilfully,  by  ut- 
terance, writing,  printing,  and  publication,  to 
nrge,  incite,  and  advocate  curtailment  of 
production  of  things  and  products  necessary 
and  essential  to  the  prosecution  of  the  war. 
Abrams  r.  U.  S.,  (1919)  250  U.  S.  616,  40 
6.  Ct.  17,  64  U.  S.   (L.  ed.)  — . 

Sufficiency  of  evidence. — A  conviction  of 
conspiring,  contrary  to  the  Espionage  Act,  as 
amended  by  the  Act  of  May  16,  1918,  to  pub- 
lish language  intended  to  incite,  provoke,  and 
encourage  resistance  to  the  United  States  in 
the  war  with  Germany  and  by  writing,  print- 
ing and  publication  to  urge,  incite,  and  ad- 
vocate curtailment  of  production  of  things 
and  products  necessary  and  essential  to  the 
proeecution  of  the  war  —  is  sustained  by  evi- 
dence that  defendants  united  to  print  and 
distribute  circulars  intended  to  excite,  at  the 
supreme  crisis  of  the  war,  disaffection,  sedi- 
tion, riots,  and,  as  they  hoped,  revolution 
in  the  United  States,  for  the  purpose  of  em- 
barrassing, and,'  if  possible,  defeating,  the 
military  plans  of  the  government  in  Europe, 
and  plainly  urging  and  advocating  resort  to 
a  general  strike  of  workers  in  ammunition 
factories  for  the  purpose  of  curtailing  the 
production  of  ordinance  and  munitions  neces- 
sary and  essential  to  the  prosecution  of  the 
war.  Abrams  t\  U.  S.,  (1910)  250  U.  S.  616, 
40  S.  a.  17,  W  U.  S.  (L.  ed.)  — . 

Evidence  that  defendants,  acting  in  con- 
cert, with  full  understanding  of  its  contents, 
distributed  publicly  a  highly  colored  and 
sensational  pamphlet  fairly  to  be  construed 
as  a  protest  against  the  further  prosecution 
by  the  United  States  of  the  war  with  Ger- 
many, is  sufficient  to  support  convictions  of 
conspiring,  contrary  to  the  Espionage  Act,  to 
cause  insubordination,  disloyalty,  and  refusal 
of  duty  in  the  military  or  naval  forces,  and 
to  obstruct  the  recruiting  and  enlistment 
service  of  the  United  States.  Pierce  v,  U.  S., 
(1920)  252  U.  S.  239,  40  S.  Ct.  206,  64 
U.  S.    (L.  ed.)  — . 

Convictions  of  conspiring  to  violate  the 
Espionage  Act  are  supported  by  the  evidence 
if  there  was  substantial  evidence  inculpating 
the  defendants,  which,  if  believed  by  the  jury, 
would  justify  the  submission  of  the  issues  to 
it  Stilson  V.  U.  S.,  (1919)  250  U.  S.  583,  40 
6.  Ct.  28,  64  U.  S.  (L.  ed.)  —,  affirming 
(£.  D.  Pa.  1918)  254  Fed.  120. 


On  the  trial  of  an  indictment  for  con- 
spiracy to  oppose  by  force  the  enforcement 
of  the  Selective  Service  Act  it  was  reversible 
error  to  admit  in  evidence  against  defend- 
ants, over  Objection,  the  fact  that  a  brother 
of  defendant  Enfield  had  deserted  from  the 
service,  and  a  speech  by  one  Hicks,  an  ex- 
oonvict  under  indictment  at  the  time  of  the 
trial  for  some  of  his  utterances  in  that 
speech,  and  not  shown  to  be  connected  with 
the  alleged  conspiracy,  the  court  sayine:  "A 
portion  of  Hicks 's  extended  speech  had  been 
taken  by  a  stenographer.  Upon  the  above 
slender  basis  this  portion  was  introduced 
against  Enfield.  It  was  a  vicious,  scurrilous, 
seditious  outburst  against  the  government, 
which  would  naturally  inflame  the  righteous 
anger  of  every  patriotic  man  upon  the  jury. 
Enfield  was  not  shown  to  be  in  any  way 
responsible  for  this  speech,  nor  was  it  prop- 
erly shown  that  he  in  any  wise  approved  the 
highly  intemperate  passages  introduced." 
Enfield  f.  U.  S.,  (C.  C.  A.  8th  ar.  1919)  261 
Fed.  141. 

Charge  to  jury. —  There  is  no  well-founded 
objection  to  that  part  of  the  charge  to  the 
jury  in  a  prosecution  for  conspiring,  contrary 
to  the  Espionage  Act,  to  cause  insubordinar 
tion  in  the  military  or  naval  forces  of  the 
United  States,  and  to  obstruct  the  recruiting 
or  enlistment  service,  in  which  the  jury  were 
told  to  look  at  all  the  evidmice,  including  the 
character  of  the  publications  complained  of, 
and  determine  from  them,  assisted  by  all  the 
other  evidence,  whether  there  was  an  attempt 
to  cause  insubordination,  and  a  wilful  ob- 
8tructi<»i  of  enlistment,  althou^  this  lan- 
guage was  used  in  connection  with  observa- 
tions concerning  judicial  notice  to  be  taken 
by  the  jury  as  to  the  country  being  in  a 
state  of  war,  where,  taking  the  charge  to- 
gether, the  determination  as  to  whether  the 
facts  made  a  case  coming  within  the  de- 
nunciation of  the  statute  was  fairly  left  to 
the  jury  upon  the  evidence.  Stilson  v.  U.  S., 
(1919)  250  U.  S.  583,  40  S.  Ct.  28,  64  U.  S. 
(L.  ed.)  — ,  affirming  (E.  D.  Pa.  1918)  264 
Fed.  120. 

1918SupPv  p.  132,  sec.  1. 

Mandamisa  to  compel  admission  to  mails. — 
Where  the  settled  policy  of  a  newspaper  has 
been  such  as  to  brand  it  as  a  hostile  or 
enemy  publication,  and  the  Postmaster  Gen- 
eral has  refused  it  the  privilege  of  the  mail 
on  the  ground  that  it  violates  the  Espionage 
Act,  he  will  not  be  compelled  by  mandamus 
to  admit  it  to  the  mails  as  "  mailable  matter 
of  the  second  class."  U.  S.  v,  Burleson, 
(App.  Cas.  D.  C.  1919)  268  Fed.  282. 


480 


FED.  STAT.  ANN.— 1920  SUPP. 


CUSTOMS  DUTIES 


Vol.  II,  p.  724,  sec.  1.     [First  ed., 

1914  Supp.,  p.  59.] 

Classification  for  duty  determined  as  of 
what  time. — Although  the  rate  of  duty  ap- 
plicable to  imported  goods  at  the  time  they 
come  into  customs  may  or  may  not  be  the 
rate  lawfully  assessed  against  them  (United 
State  r.  Cronkhite  Co.,  9  U.  S.  Gust.  App. 
129;  T.  D.  37980),  their  classification  for 
duty  is  determined  by  their  condition  at  that 
time.  Minneapolis  Cold  Storage  Co.  t?.  U.  S., 
(1919)   9  U.  S.  Cust.  App.  225. 

**  Not  specially  provided  for." — The  general 
rule  that  the  presence  of  the  "Not  specially 
provided  for  "  clause  in  one  of  two  competing 
provinions  and  its  absence  from  the  other 
may  aifect  the  classification  of  the  merchan- 
dise under  the  provision  which  lacks  it  ap- 
plies only  where  the  goods  are  equally  in- 
cluded within  each  of  the  competing  pro- 
visions. Drankenfeld  &>  Co.  v.  U.  S.,  (1919) 
9  U.  8.  Cust.  App.  124. 

Classification  by  use. —  A  designation  ac- 
cording to  a  specific  use  prevails  over  a  com- 
peting description  of  a  general  character, 
without  special  limitation  as  to  use  or  other 
qnalification.  Drankenfeld  &  Co.  v.  U.  6., 
( 1919 )  9  U.  S.  Cust.  App.  124. 

Authority  of  Treasury  Department  to  limit 
statute. —  The  Treasury  Department  has  no 
authority  to  engraft  upon  a  statute  a  term 
or  limitation  not  placed  there  by  Congress. 
Saji,  etc.,  Co.  v.  U.  8.,  (1919)  9  U.  S.  Cust. 
App.  78. 

£o  nonune  designation  as  governing  classi- 
fication for  duty. — ^An  eo  nomine  designation 
of  an  article,  nothing  appearing  to  indicate  a 
contrary  legislative  intent,  should  ciovern  its 
classification  for  duty.  Burr  v.  U.  S.,  (1919) 
9  U.  S.  Cust.  App.  71. 

Giving  benefit  of  doubt  to  importer. — When 
there  is  doubt  as  to  the  construction  of  a  pro- 
vision of  law  levying  duty  upon  imported 
merchandise,  it  is  the  duty  of  the  court  to 
resolve  that  doubt  in  favor  of  the  importer. 
Aetna  Explosives  Co.  «?.  U.  S.,  (1919)  9  U.  <S. 
Cust.  App.  29«;  U.  8.  V,  Golden  Co.,  (1919) 
9  U.  S.  Cust.  App.  229. 

Vol.  II,  p.  726,  par.  5.     [First  ed., 

1914  Supp.,  p.  69.] 

"Chemical  mixtures"  as  including  nitric 
add  mixed  with  sufficient  sulphuric  acid  to 
prevent  corroding  of  tanks. —  The  provision 
of  this  paragraph  for  **  chemical  .  .  .  mix- 
tures "  iinporls  mixtures  susceptible  of  com- 
mercial use  as  they  exist,  or  at  least  such  as 
are  purposely  started  on  their  way  toward 
adaptation  to  such  use.  Aetna  Explosives 
Co.  IV.  U.  S.,  ( 1919 )  9  U.  S.  Cust.  App.  298, 
wherein  it  appeared  that  nitric  acid  was  im- 
ported in  tank  cars  with  a  sufficient  addition 


of  sulphuric  acid  to  prevent  it  from  corrod- 
ing the  tanks,  in  accordance  with  the  regula- 
tions of  the  Interstate  Commerce  Commis- 
sion. It  was  shown  that  it  was  commercially 
impracticable  at  that  time  to  ship  nitric  acid 
in  any  other  way;  that  the  mixture  had  no 
commercial  use;  that  no  commercial  advan- 
tage was  gained  by  the  importation  of  either 
acid  in  this  manner;  that  there  was  no 
chemical  union  of  the  two  acids;  and  that, 
before  being  used  by  the  importer  in  manu- 
facturing explosives,  it  was  necessary  to  add 
more  siiTphuric  acid.  It  was  held  that  this 
was  not  a  "  chemical  .  .  .  mixture  "  within 
the  meaning  of  that  term  in  this  paragraph. 
What  was  imported  was  nitric  acid,  admis- 
sible free  of  duty  under  paragraph  3S7  (see 
vol.  11,  p.  848).*  The  sulphuric  aoid  (also 
admissible  free  of  duty  under  paragraph  387 ) 
should  be  treated  as  a  part  pf  the  packing 
of  the  goods  for  shipment. 

Homatropine  hydrobromide  is  not  com- 
posed of  a  single  element,  nor  is  it  natural  or 
uncompounded.  It  is  a  product  of  chemical 
reactions,  and  is  composed  of  various  chem- 
ical elements.  This  constitutes  the  article  a 
chemical  compound  as  distinguished  from  a 
chemical  mixture,  and  brings  it  within  the 
classification  '^ chemical  .  .  .  compounds"  in 
this  paragraph.  U.  S.  v.  Mallenckrodt  Chem- 
ical Works,  (1919)  9  U.  S.  Cust.  App. 
252. 

Vol.  II,  p.  728,  par.  15.     [First  ed., 

1914  Supp.,  p.  60.] 
**  Suitable  for  medicinal  or  toilet  puzpoaes." 
— A  thing  to  be  suitable,  as  that  term   is 
commonly  understood,  must  be  fit  and  appro- 
priate for  the  end  to  which  it  is  to  be  dewted. 
In  the  tariff  law  the  term  "  suitable  **  means 
actually,   practically,   and   commercially  fit. 
The    provision    of    this    paragraph,    '*  chalk, 
precipitated,  suitable  for  medicinal  or  toilet 
purposes,"  will  be  so  construed.     U.   S.   r. 
Amerman,    (1919)    9  U.  8.  Cust.  A]pp.   244, 
wherein  it  appeared-  that  chalk  which  had 
been  precipitated  from  municipal  water  in 
order  to  make  the  water  fit  for  use  was  im- 
ported.    While  it  was  shown  to  meet  the 
requirements  of  the  United  States  Pharma- 
copoeia for  use  as  a  medicine  and  to  be  cap- 
able  of  use  in   tooth   powder,   it  was    also 
shown  that  it  was  bolted  in  this  country  to 
separate  it  from  impurities  before  being  so 
used  and  to  be  quite  largely  devoted  to  uses 
other  than  medicinal  and  toilet.    It  wae  held 
that  it  should  not  be  regarded  as  ^*  suitable 
for    medicinal    or    toilet    purposes "     under  ^ 
this    paragraph;    and    the    decision    of    the 
Board  of  United  States  General  Appraisers 
classifying  it  as  "chalk,  ground  or  bolted," 
under   paragraph   60    (see   V(^.   II,    p.    730) 
was  afiirmed. 
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Vol.  II,  p.  730,  par.  17.     [First  ed., 

1914  Supp.,  p.  60.] 

Weight  as  sole  test. —  The  language  of  this 
paragraph,  "put  up  in  individual  packages 
of  two  and  one-half  pounds  or  less  gross 
weight/'  is  unambiguous,  unmistakable,  and 
unqualified;  it  should  therefore  be  free  from 
extraneous  construction.  The  sole  and  single 
test  is  that  of  weight;  no  reference  is  made, 
either  directly  or  indirectly,  to  any  other 
eonsidOTation,  such  as  price,  quality,  origin, 
method  of  manufacture,  character  of  con- 
tainer, suitability  for  use  or  sale,  or  any 
other  matter.  Nor  does  any  distinction  be- 
tween wholesale  and  retail  packages  appear, 
the  only  line  of  demarkation  being  weight. 
U.  S.  V.  Mallinckrodt  Chemical  Works, 
(1919)  9  U.  S.  Cust.  App.  252,  wherein  it 
was  held  that  ten  ounces  of  homatropine 
hydrobromide  contained  in  a  single  glass 
bottle,  which  was  packed  in  a  small  wooden 
box,  the  entire  parcel  weighing  less  than  2^^ 
pounds,  was  dutiable  under  this  paragraph 
"chemical  .  .  .  compounds  .  .  .  put  up  in 
individual  packages  of  two  and  one*half 
pounds  or  less  gross  weight " —  notwithstand- 
ing that  this  is  so  large  a  quantity  as  to 
KufRce  a  wholesale  house  for  several  months' 
itock. 

Vol.  II,  p.  734,  par.  34.    [First  ed., 

1914  Supp.,  p.  62.] 

Gelatin. — ^A  physical  (not  chemical)  solu- 
tion of  gelatin  with  acetic  acid,  water,  and 
coloring  matter,  the  gelatin  being  the  com- 
ponent material  of  chief  value  and  still  pos- 
sessing its  natural  inherent  qualities,  known 
a»  **Red  Top  roller  varnish"  or  "roller 
varnish,"  used  to  dress  the  surfaces  of 
leather  rollers  in  woolen  mills  to  keep  the 
wool  from  sticking  to  them,  is  not  a  varnish 
onder  paragraph  58  (see  vol.  II,  p.  738)  or 
a  nonenumerated  manufacture  under  para- 
graph 385  (see  vol.  II,  p.  839)  but  a  manu- 
facture of  gelatin  under  this  paragraph. 
U.  8.  V.  Vandegrift,  (ldI8)  9  U.  S.  Cust. 
App.  30. 

Vol.  II,  p.  734,  par.  36.     [First  ed., 
1914  Supp.,  p.  62.] 

Cliicle»  the  sap  having  been  drawn  from  the 
tree  and  coagulated  by  artificial  heat  into 
hard  chunks  in  Mexico,  shipped  to  Canada, 
and  there  ground  and  dried,  the  grinding  and 
drying  bearing  no  relation  to  transportation 
and  being  a  process  in  the  manufacture  of 
chewing  gum,  known  commercially  as  desic- 
cated chicle,  is  dutiable  under  this  para- 
graph as  chicle  ''advanced  in  value  by  dry- 
mgy  straining,  or  any  other  process  or  treat- 
ment whatever  beyond  that  essential  to  the 
proper  packing,"  and  not  as  **  chicle,  crude." 
American  Chicle  Co.  r.  U.  S.,  (1918)  9  U.  S. 
Ciurt.  App.  .1. 
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Vol.  II,  p.  736,  par.  46.    [First  ed., 

1914  Supp.,  p.  63.] 

Distilled  oil. —  The  presumption  of  correct- 
ness attaching  to  the  collector's  classification 
of  certain  merchandise  as  distilled  oil  under 
this  paragraph,  aided  by  the  testimony  of  a 
competent  witness,  is  not  overcome  by  the 
tefiAimony  to  the  contrary  of  a  witness  who 
admitted  that  his  testimony  w^as  based  on 
wha,t  people  told  him.  U.  S.  t?.  Vandegrift, 
(1»18)   9  U.  S.  Cust.  App.  25. 

Vol.  II,  p.  738,  par.  49.    [First  ed., 

1914  Supp.,  p.  63.] 

Synthetic  coumaTin. —  Synthetic  coumarin, 
a  coal-tar  product  which  closely  resembles  a 
natural  product  obtained  from  the  tonka 
bean,  shown  to  be  substantially  used  in  the 
manufacture  of  perfumery,  though  chiefly 
uMd  in  the  manufacture  of  flavoring  extracts, 
concededly  odoriferous  or  aromatic,  is  duti- 
able under  the  provision  of  this  paragraph 
for  **  all  natural  or  synthetic  odoriferous  or 
aromatic  substances,  preparations,  and  mix- 
tures used  in  the  manufacture  of,  but  not 
marketable  as,  perfumes  or  cosmetics."  The 
decision  of  the  Board  of  United  State'?  Gen- 
eral Appraisers  classifying  it  under  the  pro- 
vision for  "  all  similar  products,"  section  500, 
(see  1918  Supp.,  p.  140)  is  reversed.  The 
provision  of  section  502,  revenue  act  of  Sep- 
tember 8,  1916,  (see  1918  Supp.,  p.  142) 
that'  laws  inconsistent  therewith  are  thereby 
repealed,  does  not  operate  upon  the  pro- 
vision of  this  paragraph  for  "  all  natural  or 
synthetic  odoriferous  or  aromatic  sub- 
stances, preparations,  and  mixtures  used  in 
the  manufacture  of,  but  not  marketable  as, 
perfumes  or  cosmetics"  sufficiently  (if  at 
all)  to  prevent  classification  of  synthetic 
eoumarin  under  it.  U.  S.  i\  Lehn,  (1919) 
9  U.  S.  Cust.  App.  309. 

Substantial  "  use  "  as  sufficient.—  The  lan- 
guage of  this  paragraph  '*  used  in  the  manu- 
facture of,  but  not  marketable  as,  perfumes 
or  cosmetics,"  does  not  require  that  the  chief 
use  of  an  article  must  be  in  the  manufacture 
of  perlumes  or  cosmetics  in  order  that  it  may 
be  dutiable-  under  the  paragraph.  A  sub- 
stantial use  is  sufficient.  U.  S.  v.  I«hn, 
(1919)  9  U.  S.  Cust.  App.  309. 

Vol.  II,  p.  738,  par.  58.     [First  ed., 
1914  Supp.,  p.  64.] 

Gelatin  as  varnish. —  See  annotation  undei 
par.  46  of  this  title,  «i*pro,  this  page. 

Vol.  II,  p.  739,  par.  60.     [First  ed., 

1914  Supp.,  p.  64.] 
"Chalk,  ground  or  bolted." — See  annota- 
tion under  par.  16  of  this  title,  supra,  p.  480, 

Vol.  II,  p.  739,  par.  63.    [First  ed., 

1914  Supp.,  p.   64.1 
Ceramic  colors. —  The  context  of  this  para- 
graph   (as  also  that  of   its   ancestor  para- 
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graph  66,  tariff  act  of  1909)  evinces  Con- 
.  gross's  unmistakable  purpose  to  select  from 
all  colors  those  colors  which  are  used  in  the 
ceramics  and  expressly  rate  them  for  duti- 
able purposes.  Drakenfeld  &  Co.  t*.  U.  S., 
(1919)  9  U.  S.  Oust.  App.  124,  wherein  it 
Was  held  that  merchaiidise  invoiced  as 
" dunkelpurpur "  (German  for  dark  purple), 
conceded  to  be  a  ceramic  color  and  also  a  mix- 
ture of  which  gold  constituted  the  element 
of  chief  value,  was  dutiable  under  this  para- 
graph, as  a  ceramic  color,  and  not  un^er 
paragraph  66  as  a  mixture  of  which  gold 
constitutes  the  element  of  chief  value. 

Vol.  II,  p.  742,  par.  78.    [First  ed., 

1914:  Supp.,  p.  66.] 

Ornament  or  toy  answering  description  of 
both  this  and  the  following  paragraph.^ — 
Merchandise  which  answers  the  description 
of  paragraph  TS,  ''common  yellow,  brown,  or 
gray  earthenware  made  of  natural  unwasJied 
and  unmixed  clay,"  and  also  that  of  para- 
graph 79,  ''earthenware  and  crockery  ware 
composed  of  a  nonvitrified  absorbent  body 
.  .  .  and  stoneware,  including  .  .  .  orna- 
ments, toys  .  .  .  ,"  is,  by  reason  of  its  beii^ 
an  ornament  or  toy,  more  specifically  de- 
scribed by  paragraph  79,  and,  therefore, 
dutiable  under  it.  Butler  Bros.  t\  U.  S., 
(1919)  9  U.  S.  Oust.  App.  90. 

Vol.  II,  p.  742,  par.  79.    [First  ed., 

1914  Supp.,  p,  66.] 

Earthenware  garden  ornaments. —  Diminu- 
tive earthenware  figures  of  birds,  plants, 
houses,  and  people,  designed  to  be  exposed 
for  amusement  or  ornament  and  not  intended 
or  suitable  for  any  utilitarian  purpose,  are 
dutiable  as  earthenware  ornaments  or  toys 
under  this  paragraj^  and  are  not  to  be 
classified  as  earthenware  articles  under  para- 
graph 78.  Butler  Bros.  v.  U.  S.,  (1919)  9 
U.  S.  Oust.  App.  90. 

Article  when  "ornamented"  or  decorated. 
—  Whether  or  not  an  article  is  "orna- 
mented *'  or  "  decorated  "  within  the  meaning 
of  those  terms  in  this  paragraph,  is  a  ques- 
tion of  fact  to  be  determined  with  reference 
to  the  particular  article;  and  it  is  not  every 
minute  appearance  of  ornamentation  or  deco- 
ration upon  an  article  that  will  bring  it 
within  the  paragraph.  Certainly  neither 
every  deviated  line  nor  imdulated  surface  can 
be  held  an  ornamentation  or  decoration,  al- 
though pleasing  to  the  eye.  U.  S.  v.  Mutual 
China  Co.,  (1919)  9  U.  S.  Cust.  App.  232, 
which  affirmed  the  Board  of  United  States 
General  Appraisers'  decision  directing  classi- 
fication of  cups,  saucers,  and  plates,  with 
slightly  fanciful  outlines  and  raised  lines 
produced  with  the  mold  or  a  stylus,  under 
this  paragraph,  as  "  plain  white,"  rather 
than  as  "ornamented  or  decorated." 


Vol.  il,  p.  743,  par.  80.    [First  ed., 

1914  Supp.,  p.  66.3 

Chinaware  semivitrified  and  nonabsorbent. 
— When  Congress  provided  in  paragraph  79 
for    a    nonvitrified   absorbent   body   and   in 
paragraph   80   for    a   vitrified   nonabsorbent 
body    with   the   further   provision   that   the 
latter,  when  broken,  must  show  a  vitrified 
or  semivitrified  or  vitreous  or  semivitreous 
fracture,  it  understood  that  such  wares  as 
are  dealt  with  in  the  paragraphs,  if  entirely 
vitrified  are  nonabsorbent,  if  entirely  non- 
vitrified are  absorbent;  and  that  when  par- 
tially  vitrified   they   may   be   absorbent   or 
nonabsorbent,  depending  upon  tiie  degree  of 
vitrification.     "  Vitrified "     meaus     substan- 
tially    converted     into     glass.     "Vitreous" 
means  consisting  of  or  resembling  glass  in 
its    important    charactoi  istics.     The    words 
"  semivitrified  ''  and  "  semivitreous,''  in  para- 
graph 80,  do  not  require  the  bodies  of  the 
wares  to  be  50  per  cent  or  more  vitrified  in 
order    to    warrant    classification    under   the 
paragraph;    vitrification    to    an    appreciable 
extent,  and  not  to  a  negligible  degree  only, 
is  sufficient.    Any  power  of  absorption  what- 
ever is  not  sufficient  to  exclude  merchandise 
from  paragraph  80.    Vantine  &  Co.  c.  U.  S.. 
(1919)    9  U.  S.  Cust.  App.  291,  wherein  it 
was  held  that  chinaware  Known  as  '*  banko 
ware,"  shown  to  be  about  half  vitrified  and 
wholly  nonabsorbent,  wajs  correctly  classified 
accordingly  under  paragraph  80,  rather  than 
under  paragraph  79,  and  that  a  showing  that 
chinaware,    when    permitted    to    stand    im- 
mersed in  water,  or  when  boiled  in   water, 
absorbed  some  water,  but  less  than  half  of 
the  quantity  absorbed  by  some  sudi  vrares, 
with  no  other  showing  as  to  the  quantity 
absorbed,    was   not   sufficient   to   support   a 
protest  against  the  collector's  classification 
as  "nonabsorbent"  (par.  80),  claiming  clas- 
sification as  "absorbent"  (par.  79). 

Vol.  II,  p.  744,  par.  81.    [First  ed., 

1914  Supp.,  p.  66.] 

"  Plates  composed  wholly  or  in  chief  yalue 
of  carbon." —  The  provision  in  this  paragraph 
for  '^  plates  .  .  .  composed  wholly  or  in 
chief  value  of  carbon,"  should,  in  view  of  the 
fact  that  the  provisions  of  the  paragraph 
associated  with  it  relate  plainly  to  articles 
of  electrical  use  and  construction,  be  limited 
in  application  to  carbon  plates  as  known  and 
used  in  those  arts  and  industries,  and  should 
not  be  extended  so  as  to  include  all  flat  and 
relatively  thin  slabs  of  carbon  whatsoever. 
Knott  V.  U.  S.,  (1919)  9  U.  S.  Cust.  App.  92. 

*' Manufacture  of  caxlion  not  specifically 
provided  for." —  Merchandise  invoiced  as  car- 
bon blocks  consisting  of  carbon  which  has 
been  molded  into  rectangular  pieces,  running 
in  size  from  l^ie  to  8^  inches  in  length, 
from  1^  to  3%  inches  in  width,  and  from 
3/16  to  1%  inches  in  thickness,  was  ahown 
to   be    devoted,   by   means    of    eoasiderable 
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further  proceBsing,  to  the  manufacture  of 
brushes  and  plat^  for  electrical  machinery. 
Since  they  are  so  far  adyanoed  as  to  be 
appropriated  to  a  particular  use,  they 
must  be  regarded  as  manufactures,  but, 
since  they  may  not  be  put  to  that  use  until 
after  substantial  further  manufacturing 
Lrocesses,  they  cannot  be  regarded  as  the 
finished  articles.  They  are  accordingly 
classifiable  under  this  paragraph,  as  ''manu- 
factures of  carbon  not  specifically  pi^ovided 
for/'  and  not  as  brushes  or  plates  of  car- 
bon, Knott  V,  U.  S.,  (1919)  9  U.  S.  Oust. 
App.  92. 

Vol.  II;  p.  745,  par.  84.    [First  ed., 

1914  Supp.,  p.  67.] 

Glass  tray  bottoms,  made  of  two  plain 
panes  of  common  window  glass  with  decora- 
tire  threads,  leaves,  and  butterflies  between 
them,  not  attcu;hed  to  either  of  the  two  panes 
but  held  there  by  pressure  when  the  panes 
are  fastened  into  the  frame  of  the  tray,  can- 
sot  be  regarded  as  glass  "ornamented  or 
decorated  ^  or  processed  in  any  of  the  ways 
specified  in  this  paragraph,  nor  in  any  man- 
ner ejusdem  generis  therewith.  U.  S.  v.  Bush 
&  Co.,  (1919)  9  U.  8.  Cust.  App.  160. 

Trays  with  glass  bottoms  and  bamboo 
frames. —  Trays,  the  rinui  of  which  ar6  of 
stained  bamboo  and  the  bottoms  of  two  panes 
of  common  flat  window  glass,  between  which 
are  natural  butterflies  with  paper  bodies, 
leaves,  and  silk  threads  so  arranged  as  to 
give  the  effect  of  a  decoration  on  glass,  the 
decoration  not  being  attached  to  either  pane 
of  glass  but  held  in  position  by  the  fastening 
of  the  panes  of  glass  into  the  rims  of  the 
trays,  are  not  classifiable  under  this  para- 
graph, as  articles  in  chief  value  of  glass 
** ornamented  or  decorated"  or  processed  in 
any  of  the  ways  specified  therein.  U.  S.  v.. 
Bush  &  Co.,  (1919)  9  U.  S.  Cust.  App.  160. 

Vol.  II,  p.  749,  par.  93.    [First  ed., 

1914  Supp.,  p.  68.] 

Mountings  for  opera  glasses. —  The  word 
''mountings"  refers  to  opera  and  field 
glasses  as  well  as  to  optical  instruments. 
This  is  shown  by  the  wording  of  the  ancestor 
paragraphs  111  of  the  act  of  1897  and  108 
of  the  act  of  1909.  U.  S.  v.  Sheldon,  (1919) 
9  U.  S.  Cust.  App.  153,  which  held  that 
mother-of-pearl  staves  and  name  rings  for 
mountings  or  embellishments  of  opera 
glasses  were  classifiable  as  mountings  for 
opera  glasses  ratlier  than  as  manufactures 
of  mother-of-pearl  under  par.  369. 

Mountings  for  optical  instruments. —  The 
word  "mountings"  employed  in  this  para- 
graph with  reference  to  "opera  and  field 
glasses  and  optical  instruments,"  when  UBed 
in  connection  with  optical  instruments  such 
as  tbe  microscope  and  polariscope,  is  used  in 
the  aense  of  accessories,  adjuncts,  or  parts 


thereof.  U.  S.  c.  International  Forwarding 
Co.,  (1919)  9  U.  S.  Cust.  App.  156. 

Optical  instruments. —  An  instrument  is  or 
is  not  an  "optical  instrument"  within  the 
meaning  of  that  expression  in  this  paragraph, 
according  to  whether  or  not  it  is  designed 
directly  or  indirectly  as  an  aid  to  vision,  or 
to  produce  for  optical  inspection  the  picture 
of  some  object.  U.  S.  r.  International  For- 
warding Co.  (1919)  9  U.  S.  Cust.  App.  156, 
following  U.  S.  V,  Bliss,  6  U.  S.  Cust.  App. 
433. 

Polariscope  as  **  optical  instrument." — A 
polariscope,  being  an  instrument  used  to  en- 
able the  observer  to  view  the  phenomena  of 
polarized  light,  and  particularly  to  examine 
objects  under  polarized  light,  is  classifiable 
as  an  optical  instrument  rather  than  as  a 
metal  manufacture  under  par.  167.  U.  S.  r. 
International  Forwarding  Co.,  (1919)  9  U.  S. 
Cust.  App.  156. 

Vol.  II,  p.  757,  par.  127.    [First  ed., 

1914  Supp.,  p.  72.] 
Containers  of  bydrosulphite  of  soda. — 
Hydrosulphite  of  soda  was  imported  packed 
in  tin  containers  about  the  size  of  an  ordi- 
nary barrel,  some  of  the  containers  being 
packed  in  close-fitting  wooden  drums  which 
are  fortified  by  iron,  and  some  of  them  in 
barrels  or  casks,  the  space  between  the  con- 
tainer and  the  barrel  or  cask  being  packed 
with  straw.  It  was  shown  that  it  was  neces- 
sary to  protect  the  merchandise  from  mois- 
ture ;  that  such  containers  are  the  usual  ones 
for  such  merchandise;  that  they  are  not 
heavy,  but  suflSciently  strong  for  their  pur- 
pose; and  that  the  contents  of  only  one- 
fourth  of  them  could  be  removed  without 
destroying  them.  As  to  those  whose  con- 
tents cannot  be  removed  without  destroying 
them,  the  decision  of  the  Board  of  United 
States  General  Appraisers  sustaining  a  pro- 
test against  the  collector's  classification  as 
"cylindrical  or  tubular  tanks  of  vessels," 
under  this  paragraph,  and  claiming  dutiabil- 
ity  at  the  same  rate  as  the  merchandise  in 
accordance  with  paragraph  R  of  section  3 
(see  vol.  II,  p.  1086),  is  affirmed.  As  to 
those  whose  contents  can  be  removed  with- 
out destroying  them,  there  being  no  evidence 
that  they  are  useless  commercially,  the  pre- 
sumption of  correctness  attendant  upon  the 
collector's  action  is  not  overcome,  and  the 
decision  of  the  board  sustaining  the  protest 
is  reversed.  U.  S.  c.  Murphy,  (1919)  9  U.  S. 
Cust.  App.  248. 

Vol.  II,  p.  763,  par.  157.    [First  ed., 

1914  Supp.,  p.  75.1 

Combination  penholders. —  The  provision  of 
this  paragraph  that  pens  and  penholders 
shall  be  assessinl  separately  does  not  quiilify 
the  provision  for  combination  penholders  in 
the  second  clause  of  the  paragraph,  but  re- 
lates to  the  general  provision  for  penholders 
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in  the  first  clause.  This  paragraph  provides 
a  rate  of  25  per  cent  ad  valorem  for  com- 
bination penholders,  comprising  penholder, 
pencil,  rubber  eraser,  automatic  stamp,  or 
other  attachment,  treating  such  combination 
penholders  as  distinct  entities.  The  Board 
of  United  States  General  Appraisers  having 
construed  the  provisions  of  the  tariff  act  of 
1909  which  correspond  essentially  to  those  of 
paragraph  157,  and  Congress  having  re- 
enacted  the  provision,  legislative  adoption  of 
the  board's  construction  is  to  be  inferred. 
U.  S.  V.  Illfelder,  (1918)  9  U.  S.  Cust. 
App.  40. 

Vol.  II,  p.  763,  par.  161.     [First  ed., 

1914  Supp.,  p.  75.] 

Watch  movement  and  cases. —  Where 
watches  and  wrist  straps  for  them  were  im- 
ported together  but  packed  separately,  a  con- 
cession that  the  movements  were  properly 
held  duitable  eo  nomine  under  this  para- 
grapli,  carries  with  it  a  concession'  that  the 
cases  were  also  properly  held  duitable  eo 
nomine  under  the  sh.me  paragraph.  U.  S.  v, 
Strasburger  &  Co.,  (1919)  9  U.  S.  Cust.  App. 
138. 

Vol.  II,  p.  765,  par.  165.     [First  ed., 

1914  Supp.,  p.  76.] 
Bmbroidery  and  sewing  machines. —  The 
provision  of  this  paragraph  for  "  embroidery 
machdnes"  refers  to  a  class  of  machines 
which  is  imported,  desijB^ned,  constructed,  and 
adapted  for  embroidering  only.  A  machine 
that  is  primarily  constructed  and  designed 
for  sewing  fabrics  is  still  a  sewing  machine 
although  used  for  the  purpose  of  embroidery 
work;  and,  on  the  other  hand,  a  machine 
primarily  constructed  and  designed  to  do  em- 
broidering would  remain  such,  even  assiuning 
that  it  might  be  used  for  ordinary  machine 
sewing.  The  provision  of  this  paragraph  for 
''embroidery  machines"  and  that  of  para- 
graph 441  for  '*  eewing  machines  "  will  be  so 
construed.  The  question  is  not  so  much  what 
the  machine  does  as  what  it  was  primarily 
constructed  and  designed  to  do.  Durbrow, 
etc.,  Mfg.  Co.  V.  U.  S.,  (1919)  9  U.  S.  Cust. 
App.  14a 

Vol.  II,  p.  765,  par.  167.     [First  ed., 
1914  Supp.,  p.  76.] 

Sewing  machines  shuttles. — See  annotation 
imder  par.  441,  infra,  p.  490. 

Watch  bracelets. —  Wristlets  or  straps  for 
holding  wrist  watches,  in  chief  value  of  metal, 
are  classifiable,  not  under  paragraph  356, 
tariff  act  of  1913,  as  articles  worn  on  the 
person  for  comfort,  convenience,  or  adorn- 
ment, as  like  articles,  or  as  parts  of  such 
articles  or  like  articles,  but  unaer  paragraph 
167  as  miscellaneous  articles  in  chief  value  of 
metal.  U.  S.  i\  Strasburger  &  Co.,  (1919) 
9  U.  S.  Cust.  App.  138. 

Polariscope  tubes,  specially  resigned  glass 


tubes  with  brass  fittings  for  holding  liquids 
to  be  examined  in  polarized  light,  are  duti- 
able as  mountings  for  optical  instnimenta 
(par.  93)  rather  than  as  metal  manufactures 
under  this  paragraph.  U.  S.  v.  International 
Forwarding  Co.,  (1919)  9  U.  8.  Cust.  App. 
156. 

Plated  with  gold  or  silver. —  To  meet  the 
requirement  of  the  word  "  plated "  in  this 
paragraph,  it  is  not  necessary  that  an  article 
be  wholly  covered  with  gold  or  silver,  nor 
can  any  hard  and  fast  mathematical  line  of 
distinction  be  drawn  in  the  application  of  the 
provision.  The  classification  includes  all 
such  metallic  articles  as  have  a  substantial 
portion  of  their  surface,  that  is  to  say,  more 
than  an  insignificant  or  negligible  portion, 
covered  with  gold  or  silver.  Cloisonne 
vases  of  beautiful  and  artistic  appearance, 
their  value  being  materially  enhanced  by  the 
plating  with  gold  or  silver  of  certain  orna* 
ii)cntal  and  artistic  parts  and  decorations,  are 
"  plated  with  gold  or  silver,"  notwithstanding 
that  only  about  10  per  cent  of  their  surfaces 
are  plated,  and  notwithstanding  the  violation 
by  the  collector  of  customs  of  the  instruc- 
tions of  the  Secretary  of  the  Treasury  that 
articles,  to  be  classified  as  plated  under  the 
paragraph,  must  have  at  least  15  per  cent 
of  the  exposed  surface  plated.  Saji,  etc., 
Co.  <?.  U.  -S.,  (1919)  9  U.  S.  Cust.  App.  78. 

Vol.  II,  p.  769,  par.  170.     [First  ed., 

1914  Supp.,  p.  76.] 

** Poles"  as  including  what. —  The  pro- 
vision of  this  paragraph,  for  "  telephone, 
trolley,  electric-light,  and  telegraph  poles'* 
was  intended  by  Congress  as  a  comprehensive 
one  and  includes  all  poles  of  a  character 
adapted  to  the  uses  indicated.  In  order  that 
a  pole  may  answer  the  description  of  this 
paragraph,  it  is  not  necessary  that  it  have 
attached  any  cross  arm  or  even  that  it  be 
notched  to  receive  any.  Nor  is  it  necessary 
that  it  should  be  drawshaved,  creosoted, 
squared,  or  roofed,  or  far  advanced  in  manu- 
facture  as  to  be  devoted  to  some  one  of  the 
particular  uses  designated.  The  fact  that 
certain  poles  may  be  and  are  used  to  some 
extent  as  piles  is  not  sufficient  to  prevent 
their  daseification  under  this  paragraph 
as  ''  telephone,  trolley,  electric-light  and  tele- 
graph poles."  Cedar  poles  of  a  kind  shown  to 
be  mainly  used  as  '^telephone,  trolley,  elec- 
tric-light, and  telegraph  poles  "  are  classifi- 
able accordingly  under  this  paragraph,  not- 
withstanding that  they  may  be  and  are  used 
also  for  other  purposee,  notwithstanding 
that  before  being  used  as  designated  they 
are  usually  draw-shaved,  painted,  notched, 
squared,  creosoted,  and  roofed,  and  notwith- 
standing that  they  answer  also  to  the  call 
of  free-list  paragraph  647  for  "logis,  timber, 
round,  unmanufactured,"  and  that  of  free- 
list  paragraph  648  for  "cedar  .  ,  . Jn  the 
log,  rough,  or  hewn  only."  U.  8.  v» 
(1919)  9  U.  S.  Cust.  App.  99. 
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Vol.  II,  p.  770,  par.  174.     [First  ed., 

1914  Supp.,  p.  77.] 

"Wood"  aa  embracing  what — In  common 
parlance  wood  is  the  tough,  hard  substance  of 
all  trees  and  shrutw,  and  it  includes  not  only 
the  hard  fiber  bimdles  of  trees  and  shrubs 
in  general  but  also  the  tougher  fibrous  com- 
ponents of  some  herbaceous  plants.  It  is  a 
very  broad  term  and  includes  not  only  ma- 
terial obtained  from  exogenous  plants  but 
also  like  substances  obtained  from  palms, 
from  bamb6o  (which  is  a  giant  grass),  and 
from  some  ferns  (which  are  herbaceous 
plants).  The  word  "wood"  in  this  para- 
graph will  be  so  construed.  Steinhardt  V. 
V.  S.,  (1919)  9  U.  S.  Cust.  App.  62. 

Baskets  made  of  raffia,  wood,  cane  and 
▼illow,  and  lined  with  silk,  the  silk  being 
greater  in  value  than  any  one  of  the  other 
component  materials,  but  less  than  all,  are 
classifiable,  not  under  paragraph  318  a&  mis- 
cellaneous manufactures  in  <!h1ef  value  of 
silk,  but  under  this  paragraph  as  baskets 
**  in  chief  value  of  .  .  .  wood  "  or  **  like  ma- 
terial." This  is  true  notwithstanding  that 
the  silk  lining  may  be  greater  in  value  than 
the  wood,  cane,  and  willow,  since  raffia  is 
held  to  be  wood  within  the  meaning  of  that 
term  as  used  in  this  paragraph.  Steinhardt 
«.  U.  S.,   (1919)   9  U.  S.  Cust.  App.  62. 

Vol.  II,  p.  771,  par.  177.     [First  ed., 
1914  Supp.,  p.  77.] 

Sngar  cane. — ^The  results  effected  hy  steam- 
ing sugar  cane  and  packing  it  with  sugar  and 
water  in  hermetically  sealed  tins  are  not 
within  the  judicial  knowledge;  and  the  court 
is  unable  to  say  that  such  merchandise  is 
either  sugar  cane  in  its  natural  state  or 
sogar  cane  unmanufactured,  within  the  mean- 
ing of  those  expressions  in  this  paragraph. 
The  only  evidence  as  to  the  nature  of  the 
commodity  being  the  classification  of  the 
merchandise  by  the  collector  as  "  sweet- 
meats "  under  paragraph  217',  the  decision  of 
the  Board  of  United  States  General  Ap> 
praisers  sustaining  the  protest  of  the  im- 
porters is  reversed.  U.  S.  v.  Brown .  &  Co., 
(1919)    9  U.  S.  Cust.  App.  146. 

Vol.  II,  p.  776,  par.  194.    [First  ed., 

1914  Supp.,  p.  78.1 

"Confectionery"  as  covering  coating  on 
surface  of  baked  loaf. — A  thin,  glazed  coat- 
ing on  the  surface  of  a  baked  loaf,,  possibly 
composed  of  water  and  the  white  of  an  egg 
or  of  sugar  and  water  and  applied  with  a 
brush,  cannot  be  regarded  as  "  confectionery  " 
wider  this  paragraph.  U.  S.  r.  Menzel, 
(1918)   9  U.  S.  Cust.  App.  16. 

Sponge  rusks. —  Merchandise  known  as 
"sponge  rusks"  —  toasted  slices  of  sponge 
ctke — is  not  dutiable  under  this  paragraph, 
lince  it  does  not  contain  chocolate,  nuts, 
fruit,  or  confectionery.     There  is  nothing  in 


the  record  to  show  that  its  components  are 
the  same  as  those  employed  in  making 
Sweetened  breads,  crackers,  or  biscuits,  so  that 
it  cannot  be  held  free  of  duty  under  para- 
graph 417  as  ''biscuits,  bread,  and  wafers." 
It  is  a  manufacture  of  sponge  cake  and  duti- 
able as  a  miscellaneous  manufactured  article 
under  paragraph  385.  U.  S.  v.  Hermanos, 
(1919)  9  U.  S.  Cust.  App.  66. 

Similitude. —  Biscuits,  bread,  wafers,  cakes, 
and  other  baked  articles  not  containing 
chocolate,  nuts,  fruit,  or  confectionery  are 
excluded  from  the  operation  of  this  para- 
graph, and,  having  been  excluded,  they  can- 
not be  subjected  to  its  provisions  by  simili- 
tude without  violating  the  expressed  will  of 
Congress.  U.  S.  v.  Hermanos,  (1919)  9  U. 
S.  Cust*  App.  66. 

Vol.  II,  p.  776,  par.  200.     [First  ed., 

1914  Supp.,  p.  79.] 

*'  Vegetables "  as  including  canned  grape- 
vine leaves. —  Canned  grapevine  leaves,  used 
to  flavor  roulades  of  meat  and  rice,  which 
are  rolled  up  and  cooked  in  them,  served 
with  the  roulades,  sometimes  eaten  and  some- 
times not,  are  not  vegetables,  prepared,  under 
this  paragraph.  The  decision  of  the  Board 
of  United  States  General  Appraisers  sustain- 
ing the  claim  of  the  protest  for  classification 
under  paragraph  385  aa  a  nonenumerated 
manufactured  article  is  affirmed.  U.  S.  t*. 
Caroneos  Bros.,  (1919)  9  tj.  S.  Cust  App. 
220. 

Vol.  II,  p.  777,  par.  201 .     [First  ed., 

1914  Supp.,  p.  79.] 

''Sauces"  as  including  flavoring  materials 
used  in  kitchen.-^  Flavoring  materials  which 
are  used  exclusively  in  the  kitchen  for  the 
cooking  or  preparation  of  foods  are  not  sauces 
within  the  meaning  of  this  paragraph,  be- 
cause that  term  as  now  understood  does  not 
include  relishes  which  are  not  served  on  the 
table  for  individual  use.  It  is  not  true, 
however,  that  sauces  cease  to  be  sauces  if 
tliey  are  used  in  greater  quantity  in  the 
kitchen  than  on  the  table.  Yuen  &  Co.  v. 
U.  S.,   (1919)   9  U.  S.  Cust.  App.  108. 

Chinese  soy  aa  **  sauce." —  Thin  Chinese 
soy,  made  by  mixing  cooked  soy  beans  with 
wheat  flour,  salt,  and  water  and  exposing  to 
the  sun  for  about  three  months,  used  to  flavor 
and  color  soups,  fish  and  meats,  about  80  per 
cent  being  used  in  the  kitchen  and  about 
20  per  cent  on  the  table,  is  dutiable  as  a 
sauce  imder  paragraph  201,  tariff  act  of  1913, 
and  not  as  a  miscellaneous  manufacture 
under  paragraph  386.  Yuen  &  Co.  v.  U.  S., 
(1919)   9  U.  S.  Cust.  App.  108. 

Vol.  II,  p.  778,  par.  212.    [First  ed., 

1914  Supp.  p.  79.] 

Quince  seed. —  See  annotation  under  par. 
477,  infra,  p.  490. 
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Vol.  II,  p.  785,  par.  235.    [First  ed., 

1914  Supp.,  p.  81.] 
Paprika  is  a  capsicum  or  red  pepp«r. — 
Vandegrift  &  C?o.  v.  United  States,  8  U.  6. 
Oust.  App.  1;  T.  D.  37121.  The  evidence 
as  to  a  contrary  commercial  designation 
being  insufficient,  the  decision  of  the  Board 
of  United  States  General  Appraisers  so 
classifying  it  under  this  paragraph  is  af- 
firmed. Littlejohn  &  Co.  t\  U.  S.,  (1919)  9 
U.  S.  Oust.  App.  207. 

Vot.  II,  p.  795,  par.  258.    [First  ed., 

1914  Supp.,  p.  85.] 

The  language  ''all  other  Jacquard  figured 
manufactures  of  cotton,"  in  this  paragraph, 
was  employed  as  a  precautionary  measure 
rather  than  as  indicating  an  intention  to 
defeat  or  invade  the  specific  eo  nomine  desig- 
nations of  paragraph  358.  Burr  t?.  U.  S., 
(1919)  9  U.  S.  Cust.  App.  71. 

Vol.  II,  p.  796,  par.  262.    [First  ed., 

1914  Supp.,  p.  86.] 

I«adder  tape. —  See  annotation  under  par. 
266,  next  following. 

Vol.  II,  p.  797,  par.  266.     [First  ed., 

1914  Supp.,  p.  86.] 

"Manufactures  of  cotton"  as  including 
ladder  tape. —  Merchandise  known  as  **  ladder 
tape,"  woven  as  an  entirety  of  cotton,  used 
in  the  manufacture  of  Venetian  blinds,  iden- 
tical with  that  in  United  States  v.  Burling- 
ton Venetian  Blind  Co.  (3  Ct.  Cust.  App. 
378;  T.  D.  82967),  consisting  of  two  longi- 
tudinal fast-edge  woven  pieces  about  1^ 
inches  wide,  connected  at  intervals  of  about 
2  inches  by  similar  transverse  pieces  about 
three-eighths  of  an  inch  wide  and  2%  inches 
long,  are  dutiable  as  "  manufactures  of  cot- 
ton "  and  not  as  "fabrics  with  fast  edges " 
(par.  262).  While  the  tapes,  if  produced 
and  imported  as  separate  entities,  might 
be  dutiable  under  paragraph  262,  the  fact 
that  they  have  never  had  an  existence  sepa- 
rate from  that  of  the  finished  article  is 
sufiScient  to  exclude  them  from  the  operation 
of  this  paragraph.  Western  Blind,  etc.,  Co. 
V,  U.  S.,  (1919)   9  U.  S.  Cust.  App.  68. 

Vol.  II,  p.  801,  par.  284.     [First  ed., 

1914  Supp.,  p.  88.] 

** Manufactures  of  vegetable  fibre"  as  in- 
cluding jute  paddings. —  Plain  woven  fabrics 
called  "  paddings,''  the  warp  being  single 
yarns  of  cotton  and  the  weft  being  single 
yams  of  jute,  are  not  classifiable  under  para- 
graph 408,  as  "  plain  woven  fabrics  of  single 
jute  yarns,"  notwithstanding  that  jute  may 
lie  60  per  cent  of  the  value  of  the  fabrics. 
They  are  woven,  not  of  jute  yarns  but  of 
jut^  yarns  and  cotton  yarns.     The  decision 


of  the  Board  of  United  States  General  Ap- 
praisers sustaining  the  collector's  classifica- 
tion of  them  as  a  manufacture  of  v^etable 
fiber  under  paragraph  284  is  affirmed.  Simi- 
ansky  v.  U.  S.,  (1919)  9  U.  8.  Cust  App.  288. 

Val.  II,  p.  801,  par.  288.    [First  ed., 

1914  Supp;,  p.  88.] 

Effect  given  collector's  classification  at  to 
half  hose. —  The  court  cannot  take  judicial 
notice  that  exhibits  of  half  hose  are  not 
"  selvaged,  fasliioned,  narrowed,  or  shaped 
wholly  or  in  part  by  knitting  machines  or 
frames,  or  knit  by  hand,''  or  "commercially 
known  as  seamless ";  and,  in  the  absence 
of  other  evidence,  the  collector's  classifica- 
tion of  them  as  such  under  this  paragraph, 
must  be  sustained  and  the  decision  of  the 
Board  of  United  States  General  Appraisers 
sustaining  a  protest  claiming  them  dutiable 
as  knitted  woplen  half  hose  not  specially 
provided  for  under  the  paragraph  reversed. 
U.  S.  t?.  Lee  &  Co.,  (1919)  9  U.  8.  Cast 
App.  111. 

Vol.  II,  p.  803,  par.  289.     [First  ed., 

1914  Supp.,  p.  88.] 

Flannels.—  While  paragraph  379,  tariff  act 
of   1909,  was  limited  to  flannels  for  under- 
wear, its  successor,  this  paragraph,  covera  all 
flannels,  regardless  of  use.     Connor  t*.  t:.  S., 
(1919)   9  U.  S.  Cust.  App.  312,  wherein  the 
court  said  that  with  conflicting  testimony  as 
to  the  meaning  of  the  term  "flannels/'  the 
Government  could  not  be  said  to  have  estab- 
lished   a    commercial    designation    different 
from  the  common  meaning,  in  the  face  of 
harmonious  testimony  by  the  inAporters'  wit- 
nesses that  the  merchandise  is  fliuwela,  sup- 
ported as  to  much  of  it  by  the  finding  of  a 
Government  appraiser  and  examiners  to  the 
same  effect.     The  decision  of  the  Boaxd   of 
United  States  General  Appraisers  suataintng 
the  collectors'  classifications  as  dotha  com- 
posed wholly  or  in  chief  value  of  wool  under 
paragraph  298,  or  as  women's  and  children's 
dress   goods    composed   wholly   or   in    chief 
value  of  wx>ol  under  paragraph  290,  and  oyer- 
ruling    protests    claiming    classification     as 
**  flannels "    under    this   paragraph   was    re- 
versed except  as  to  certain  items  admitted 
bv   importers'  witnesses  not  to  be  flannels. 
The  decision  was  predicated  upon  the  stipn- 
lation  of  counsel  that  goods  covered  by  vari- 
ous protests  are  substantially  of  the    same 
kind. 

Vol.  II,  p.  805,  par.  294.    [First  ed., 

1914  Supp.,  p.  89.] 

Wilton  rugs. —  (Machine-made  Wilton  mg» 
are  not  dutiable  under  paragraph  oCO 
("Oriental,  Berlin,  Anbusson,  Axniiii»tev. 
and  similar  rugs"),  but  are  dutiable  uikK  r 
this  paragraph  by  virtue  of  paragraph   :\  '3. 
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Ccuttell  «.  U.  8.,  (1919)  9  U.  8.  Cust.  App. 

Jo. 

Machine-made  Wilton  ruga  are  dutiable,  by 
virtue  of  paragraph  303,  at  the  rate  impoaed 
by  this  paragraph  upon  Wilton  carpets, 
fieuttell  &  Sons  v.  United  States,  8  Ct.  Cust. 
App.  409;  T.  D.  37666.  .  They  are  not 
classifiable  under  paragraph  300  as  "  carpets 
iroven  whole  for  rooms."  U.  S.  «.  SneUen- 
burg,  (1919)  9  U.  S.  Cust.  App.  59,  wherein 
the  court  said  that  it  would  not  take  judicial 
notice  that  a  sample  was  a  Wilton  rug  as 
claimed,  and  not  a  moquette  carpet  as  as- 
sessed, and,  in  the  absence  of  testimony,  must 
affirm  the  collector's  classification. 

Pleading  protest —  Paragraph  303  provides 
that  rugs  for  floors  not  specially  provided  for 
shall  be  subjected  to  the  rate  of  duty  imposed 
upon  carpets  or  carpeting  of  like  character 
or  description.  A  protest  claiming  classifi- 
cation for  such  merchandise  under  this  para- 
graph as  Wilton  carpets  is  not  rendered  in- 
sufficient by  the  lack  of  a  reference  to  para- 
graph 303.  The  collector  is  presumed  to 
understand  the  provisions  of  the  law,  and  the 
record  shows  that  he  was  not  misled.  U.  S. 
V.  Snellenburg,  (1919)  9  U.  S.  Cust.  App.  59. 

Vd.  II,  p.  805,  par.  300.     [First  ed., 
1914  Supp.,  p.  89.] 

"Carpet!  woven  whole  for  rooms." — The 
provision  in  this  paragraph  for  ''carpets 
woven  for  rooms"  does  not  include  all  rugs 
which  are  woven  whole;  nor  can  the  question 
of  whether  or  not  a  rug  is  classifiable  under 
this  provision  be  determined  by  the  size  of 
the  rug.  It  refers  to  a  carpet  which  has  been 
flpecii£y  woven  for  a  particular  room.  U.  S. 
r.  Snellenburg,  (1919)  9  U.  S.  Cust  App.  59. 

Wilton  rugs. —  See  annotation  under  par. 
294,  9upra,  p.  486. 

Vol.  II,  p.  815,  par.  332.     [First  ed., 

1914  Supp.,  p.  92.] 

Water  color  deaigni  fox  gowna. —  See  anno- 
tation under  par.  652,  infra,  p.  491. 

l^aptt  cartona. —  Merchandise  eonsisting  of 
a  piqier  carton  or  box,  fitted  with  small  boxes 
and  baskets,  intended  for  counter  display 
after  children's  handkerchiefs  have  been  put 
into  the  small  boxes  and  baskets,  is  not  an 
entirety.  The  decision  of  the  Board  of 
United  States  General  Appraisers  refusing 
to  sustain  the  collector's  classification  thus 
and  assessment  of  duty  as  being  in  chief 
value  of  surface-coated  paper  under  para- 
graph 324  and  directing  classification  of  the 
rarton  under  this  paragraph  as  a  manufac- 
ture in  chief  value  of  paper,  and  the  smaller 
containers  scnne  as  articles  in  chief  value  of 
surface-coated  paper  under  paragraph  .324 
and  aome  as  manufactures  in  chief  value  of 
wood  under  paragraph  176,  is  afiirmed.  U.  S. 
r.  Thomsen  ft  Co.,  (1919)  9  U.  S.  Cust. 
App.  223. 


Vol.  II,  p.  816,  par.  333.    [First  ed., 

1914  Supp.,  p.  93.] 

Beads  and  spangles  and  articles  composed 
thereof. —  It  has  been  the  constant  and  con- 
tinuing purpose  of  Congress  in  this  para- 
graph, and  its  ancestor  paragraphs  in  other 
tariff  acts,  to  regard  beads  and  spangles  and 
articles  composed  thereof  as  a  separate  and 
distinct  subject  of  tariff  classification  and 
duty,  but  this  paragraph  should  not  be  re- 
garded as  invading  the  field  of  the  subject 
matter  of  paragraph  357  (jewelry  and 
jewelry  material)  unless  manifestly  so  in- 
tended. U.  S.  r.  Battiloro,  (1919)  9  U.  S. 
Cust.  App.  IBO. 

Beads  of  all  kinds.— The  term  "beads  of 
all  kinds,"  in  this  paragraph,  does  not  in- 
clude any  of  that  class  of  beads  constituting 
jewelry  or  the  materials  for,  or  suitable  for, 
use  in  making  jewelry.  U.  S.  v.  Bartiromo, 
(1919)  9  U.  S.  Cust.  App.  183. 

Coral  beads. —  See  the  annotation  to  par. 
357,  infra,  p.  488. 

Vol.  II,  p.  818,  par.  335.    [First  ed., 

1914  Supp.,  p.  98.] 
What  constitutes  blocking  of  hats.— Hats 
which  have  been  shaped  in  part  as  an  in- 
cident only  to  the  forming  of  their  brims, 
or  partly  shaped  by  hand  pressure  or  manipu- 
lation only,  without  any  treatment  for  the 
purpose  or  with  the  effect  of  bringing  them 
to  their  final  shape  by  blocking,  are  "not 
blocked"  within  the  meaning  of  that  lan- 
guage in  this  paragraph.  Thus  straw  hats  of 
"Alpine"  shape,  known  as  "bodies,"  which 
have  been  placed  upon  a  zinc  brim  form  and 
subjected  to  slight  hydraulic  pressure  in  order 
to  bring  their  brims  to  the  proper  widths 
according  to  style  and  demand,  but  which 
must  yet  be  subjected  to  a  blocking  process 
by  which  they  are  stiffened  with  suitable 
sizing  and  pressed  into  permanent  shape  and 
conventional  sizes,  are  entitled  to  claim  classi- 
fication as  "  not  blocked,"  under  this  para* 
graph.  Donat  &  Co.  t\  U.  S.,  (1919)  9  U.  S. 
Cust.  App.  162. 

Vol.  il,  p.  820,  par.  342.    [First  ed., 

1914  Supp.,  p.  94.] 
Jew's-harps   are   not   "toys"  under  this 
paragraph.     XJ.  S.  t?.  Sears,  Roebuck  &  Co., 
(1918)  9  U.  S.  Cust.  App.  33. 

Vol.  II,  p.  822,  par.  347.    [First  ed., 

1914  Supp.,  p.  94.] 
**0f  whatever  material  composed."— This 
paragraph  indicates  very  clearly  a  congres- 
sional purpose  to  make  it  exclusive  in  the 
field  of  its  application.  "Artificial  .  .  . 
fruits,  grains,  leaves  and  stems  or  parts 
thereof,"  are  of  necessity  made  of  materials 
l)reHumptively  covered  elsewhere  in  the  act, 
and  it  is  hardly  conceivable  that  the  para- 
graph   can   have    operation    at    all   without 
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invading  some  other  paragraph.  The  effect 
of  the  phrase  **  of  whatever  material  com- 
posed "  is  to  make  the  paragraph  invasive  of 
others,  and  to  suspend  the  force  of  a  particu- 
lar materia]  as  a  factor  in  determining  the 
question  of  specificity,  as,  whatever  the  ma- 
terial, the  paragraph  has  provided  for  certain 
specific  articles  composed  of  it.  If  the  phrase 
may  be  likened  to  "by  whatever  name 
known "  -in  relative  comprehenfeiveness,  its 
use  amounts  to  an  eo  nomine  designation  of 
the  material.  U.  S.  r.  American  Bead  Co., 
(1919)   9  U.  S.  Oust.  App.  193. 

"Artificial"  as  meaning  exact  imitation. — 
An  exact  imitation  is  not  necessary  to  bring 
an  article  within  the  meaning  of  the  word 
"  artificial "  as  used  in  this  paragraph.  If 
an  article  is  in  size,  shape,  and  color  like 
"fruits,  grains,  leaves,  flowers  and  stems  or 
parts  thereof,"  it  falls  within  the  provision. 
The  association  of  the  word  "  artificial  "  with 
the  words  "  suitable  for  use  as  millinery 
ornaments  "  would  indicate  that  an  imitation 
dose  enough  to  render  an  article  suitable  for 
such  use  would  bring  it  within  the  pro- 
vision. U.  S.  r.  American  Bead  Co.,  (1919) 
9  U.  S.  Cust.  App.  193. 

Artificial  flowers,  leaves,  and  stems,  made 
of  beads  with  the  aid  of  wires  and  silk 
threads,  having  the  size,  form,  color,  and 
outline  of  natural  flowers,  are  L^itiable  under 
this  paragraph  as  "  artificial  and  ornamen- 
tal .  .  .  leaves,  flowers,  and  stems  or  parts 
thereof,  of  whatever  material  composed," 
rather  than  as  beaded  articles  under  para- 
graph 333.  U.  S.  f.  American  Bead  Co., 
(1919)  9  U.  S.  Cust.  App.  193. 

Crude  feathers. —  The  covering,  and  with  H 
the  shorter  lateral  growth,  on  one  sidie  of 
goose  quills,  was  stripped  by  hand  and  im- 
ported, to  be  used,  after  having  received 
appropriate  treatment,  for  making  millinery 
and  other  ornaments,  for  trimming  Christ- 
mas trees,  and  for  various  other  purposes. 
Conceding  the  merchandise  to  be  feathers,  it 
is  classifiable  under  this  paragaph  fis 
"  crude  "  and  not  as  "  advanced  "  feathers. 
In  this  paragraph  such  treatment  as  dressing 
or  coloring  was  deemed  an  advancement  by 
Congress,  indicating  that  some  processing  of 
the  feathers  by  which  their  condition  was 
improved  or  their  value  enhanced  was  the 
advancement  which  Congress  intended  to  be 
necessary  to  an  increased  rate  of  duty.  U.  S. 
V,  Massce,  (1919)  9  U.  IS.  Cust.  App.  266. 

Vol.  11,  p.  823,  par.  348.     [First  ed., 

1914:  Supp.,  p.  95.] 

Goat  skin  articles  as  including  kid  skin 
articles.— With  proof  that  kid  skins  and 
goatskins  are  different  things  commercially, 
the  provisions  for  goatskin  articles  in  this 
paragraph  will  be  held  not  to  include  kid- 
skin  articles.  Seward  v.  U.  S.,  (1918)  9 
U.  6.  Cust.  App.  4. 

Kid-skin  crosses. —  Crosses  made  of  dressed 
kid  skins  sewed  together  are  dutiable  under 
this  paragraph,  not  as  "  plates  and  mats  of 


.  .  .  goatskins,"  bnt  as  "manufactures  of 
fur  .  .  .  ,  when  prepared  for  use  as  material, 
joined  or  sewed  together  .  .  ."  Seward  r. 
U.  8.,  (1918)  9  U.  S.  Cust.  App.  4. 

Vol.  II,  p.  825,  par.  356.     [First  ed., 
1914  Supp.,  p.  96.] 

**  Part  thereof  " — An  article  not  an  actual 
constituent  of  a  manufacture  cannot  be  con- 
sidered as  a  part  thereof  unless  it  has  been 
advanced  to  a  point  whidh  definitely  commits 
it  to  that  specific  class  and  kind  of  manu- 
facture. An  article  commercially  suitable 
and  commercially  used  for .  the  making  of 
different  things  is  a  material  which  is  just 
as  much  adapted  to  the  production  of  any 
of  them  as  to  any  other  of  them,  and  until 
it  has  been  finally  appropriated  to  some 
definite  manufacturing  use  and  has  been 
given  the  distinguishing  characteristics  which 
clearly  identify  it  as  one  of  the  components 
ultimately  to  be  assembled  into  a  completed 
whole,  it  cannot  be  regarded  as  a  part  of 
any  specified  manufacture.  U.  8.  r.  Ameri- 
can Bead  Co.,  (1918)  9  U.  S.  Cust.  App.  27. 

Base  metal  snaps,  clasps,  and  swivels  which 
have  been  dipped  in  acid  and  lacquered,  em- 
ployed in  the  manufacture  of  bead  necklaces 
and  neck,  fan,  vest,  and  eyeglass  chains,  are 
not  classifiable  under  paragraph  356  as  parts 
of  chains,  or  under  paragraph  167  as  mis- 
cellaneous metal  articles,  but  under  para- 
graph 356  as  metal  materials  suitable  for 
use  in  the  manufacture  of  the  articles  named 
in  the  paragraph.  U.  S.  t\  American  Bead 
Co.,   (1918)   9  U.  S.  Cust.  App.  27. 

Watch  bracelets. —  See  annotation  under 
par.  167,  supra,  p.  484. 

Vol.  II,  p.  826,  par.  357.    [First  ed., 

1914  Supp.,  p.  96.] 

Beads  and  spangles  and  articles  compoaed 
thereof. —  See  annotation  under  par.  393, 
supra,  p.  487. 

Coral  beads  which  have  been  cut  to  final 
globular  shape,  pierced,  graded,  and  tempo- 
rarily strung  in  final  relation  from  large  to 
small,  for  use  and  wear  as  coral  necklacea, 
are  classifiable  not  as  beads  or  articles  in 
chief  value  of  beads  under  the  last  part  of 
paragraph  333,  but  as  "coral  .  .  .  cut  but 
not  set,  and  suitable  for  use  in  the  manu- 
facture of  jewelry"  under  this  paragraph. 
U.  S.  17.  Bartiromo,  (1919)  9  U.  8.  Cust.  App. 
183. 

Coral  beads,  graduated  and  temporarily 
strimg  loosely  on  strings  for  facility  in 
transportation,  suitable  for  use  in  the  manu- 
facture of  jewelry,  are  classifiable  not  as 
beads  or  articles  in  chief  value  of  beads  under 
paragraph  333,  but  as  "coral  .  .  .  cut  but 
not  set,  and  suitable  for  use  in  the  manu- 
facture of  jewelry  "  under  this  paragraph. 
U.  S.  v.  Battiloro,  (1919)  9  U.  S.  Cust.  App. 
180. 

''Not  set"  as  applied  to  coral  beads. — 
Coral  beads  which  have  been  graduated  as  to 
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nxe  and  temporarily  strung  are  "not  set" 
within  the  meaning  of  that  language  in  this 
paragraph.  U.  S.  t.  Bartiromo,  (1919)  9 
U.  6.  Gust.  App.  1.83. 

Vol.  II,  p.  827,  par.  358.     [First  ed., 

1914  Supp.,  p.  96.] 
Jacquaid  fignred  cotton  laces  and  nets. — 
Jacquard  figured  cotton  edgings,  insertings, 
flouncings,  and  nettings  are  dutiable  eo 
nomine  under  this  paragraph.  They  are  not 
to  be  classified  under  paragraph  258  within 
the  provision  for  "  all  other  Jacquard  figured 
manofactnres  of  cotton."  Burr  v,  U.  S., 
(1919)  9  U.  6.  Cast.  App.  71. 

Vol.  il;  p.  835,  par.  373.     [First  ed., 

1914  Supp.,  p.  97.] 

Article  capable  of  prodncing  complete 
tune. —  It  is  not  necessary  that  an  article  be 
capable  of  producing  a  complete  tune  to 
warrant  its  classification  as  a  musical  instru- 
ment  under  this  paragraph.  IT.  S.  t.  Sears, 
Boebuck  k  Co.,  (1918)  9  U.  S.  Cust.  App.  33. 

Jew's-harps  are  *'  musical  instruments " 
under  this  paragraph.  U.  8.  t.  Sears,  Roe- 
bade  &  Co.,  (1918)  9  U.  S.  Cust.  App.  33. 

Vol.  II,  p.  838,  par.  384.    [First  ed., 

1914  Supp.,  p.  98.] 

Waste  bagging. —  See  annotation  under 
par.  566,  infra,  p.  491. 

Vol.  II,  p.  839,  par.  385.     [First  ed., 

1914  Supp.,  p.  98.] 

"  Seibknchen,''  a  baked  loaf  composed 
audaty  of  some  kind  of  floor,  about  2  feet 
long  by  1%  feet  wide  and  2  inches  thick, 
corered  with  a  thin  glaze  probably  applied 
with  a  brush  and  composed  of  water  and  the 
white  of  an  egg  or  sugar  and  water,  the 
sole  use  of  which  is  in  making  sauces  for 
boiled  fish,  is  classifiable  not  under  para- 
graph 417  as  bread,  or  paragraph  194  as 
containing  confectionery,  but  under  para- 
graph 385  as  an  unenumerated  manufactured 
article.  U.  8.  r.  Menzel,  (1918)  9  U.  S. 
Cust.  App.  16. 

Bleach^  wheat. —  See  annotation  under 
par.  552,  infra,  p.  491. 

Canned  grapevine  leaves. —  See  annotation 
under  par.  200,  supra,  p.  485. 

Chinese  soy. —  See  annotation  under  par. 
201,  9Uf>ra,  p.  485. 

Sponge  rusks. —  See  annotation  under  par. 
194,  Bupra,  p.  485. 

Vol.  II,  p.  848,  par.  387.    [First  ed., 

1914  Supp.,  p.  99.] 

Nitric  add  in  transit  mixed  with  salphurie 
add  to  prevent  corroding  of  tanks  as  **  chem- 
ical mixture  "  nnder  par.  5^ —  See  tupra,  this 
title,  p.  480. 


Vol.  II,  p.  848,  par.  391.    [Fir^t  ed., 

1914  Supp.,  p.  99.] 

Ensilage  cutter. —  An  implement  used  ex- 
clusively for  the  purpose  of  cutting  com 
raised  on  the  farm  and  storing  the  product 
to  be  fed  on  the  same  farm  to  cattle  raised 
and  fed  on  the  same  farm,  is  an  instrument 
employed  in  supplying  sustenance  to  cattle 
and,  in  even  a  very  narrow  sense,  is  used  as 
an  agricultural  implement.  Such  an  imple- 
ment is  an  ensilage  cutter;  and  it  is  admis- 
sible free  of  duty  under  the  provision  for 
"  agricultural  implements "  in  this  para- 
graph. Tower  &  Co.  v.  U.  S.,  (1919)  9  U.  S. 
Cust.  App.  307. 

Vol.  II,  p.  850,  par.  404.     [First  ed., 

1914  Supp.,  p.  100.] 

Custom  regulation  affecting  free  entry  of 
goods  of  domestic  origin. —  This  paragraph 
entitles  certain  goods  of  domestic  origin 
to  free  entry  provided  proof  of  the  iden- 
tity of  such  goods  shall  be  made  under 
regulations  to  be  prescribeci  by  the  Secretary 
of  the  Treasury.  Article  333,  Customs  Regu- 
lations of  1915,  sets  out  such  regulations. 
Merchandise  was  exported  from  Malone, 
N.  Y.,  and  subsequently  imported  and 
entered  at  Malone  for  immediate  trans- 
portation without  appraisement  to  New  York 
city,  where  it  was  entered  for  consumption 
and  bond  given  for  production  of  evidence  of 
outward  shipment.  The  certificate  of  ex- 
portation by  the  collector  at  Malone  was  not 
furnished  by  the  importer  to  the  collector  at 
New  York.  Tn  view  of  the  provision  of 
article  3d3  that  such  certificate  "will  be 
issued  on  application  of  the  importer  or  col- 
lector," and  of  the  fact  that  the  papers  in 
the  case  set  forth  the  facts  necessary  for  such 
inquiry,  it  was  the  duty  of  the  collector  at 
the  port  of  New  York  to  satisfy  himself  by 
application  to  the  collector  at  Malone  as  to 
whether  or  not  the  goods  had  been  exported. 
U.  S.  r.  Golden  Co.,  (1919)  9 'U.  S.  Cust. 
App.  220. 

Tungstic  acid  and  tungsten  scrap. — ^Tung- 
»t\c  acid  having  been  exported  from  the 
United  States  to  Canada  and  the  tungsten 
having  been  there  recovered  from  it,  the  in- 
soluble residue,  when  brought  back  to  the 
United  States  for  the  purpose  of  reclaiming 
the  tungstic  acid  in  it,  is  entitled  to  claim 
identity  as  between  what  was  exported  from 
and  imported  to  the  United  States,  within  the 
meaning  of  this  paragraph,  granting  free 
entry  to  certain  American  goods  returned. 
United  States  v.  Rubelli's  Sons  et  al.,  8  Ct. 
Cust.  App.  399;  T.  D.  37646.  Scraps  or 
clippings  of  tungsten  ingots  and  wire  are  not 
entitled  to  claim  such  identity.  The  in- 
soluble residue  is  a  part  of  what  was  ex- 
ported, while  the  scraps  or  clippings  are 
manufactures  from  what  was  exnortied.  U.  S. 
17.  Tower  &  Son,  (1919)  9  U.  S.  Cust.  App. 
136. 
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'^  Exported  for  repairs."— An  American 
vessel,  outward  bound,  was  wrecked.  Later 
she  was  salved  and  her  engine  sold  to  a  firm 
in  British  Columbia.  This  firm  repaired  it 
and  shipped  it  back  to  the  United  States.  It 
was  "  exported  ...  for  repairs  "  within  the 
meaning  of  this  paragraph.  It  was  mani- 
festly impossible  to  comply  with  the  Treasury 
regulations  as  to  the  manner  of  proving  the 
identity  of  American  goods  returned,  and 
other  proof  was  properly  received.  The  mer- 
chandise was  dutiable  under  this  paragraph, 
to  the  extent  of  the  value  of  the  repairs,  and 
not  as  a  steam  engine  under  paragraph  165. 
U.  S.  V,  Coastwise  Steamship,  etc.,  Co., 
(1919)  9  U.  S.  Cust.  App.  216. 

Vol.  II,  p.  852,  par.  408.     [First  ed., 

1914  Supp.,  p.   101.] 

**  Woven  fabrics  of  single  jute  yams." — 
The  yarns  of  which  a  woven  fabric  is  com- 
posed are  both  warp  and  weft,  and  if  one  is 
composed  of  jute  and  the  other  of  cotton  the 
fabric  is  not  woven  of  jute  yarns  within 
the  meaning  of  the  language  **  woven  fabrics 
of  single  jute  yarns  *'  in  this  paragraph. 
Simiansky  ^  Co.  r.  U.  S.,  (1919)  9  U.  S. 
Cust.  App.  288. 

Jute  paddings. —  See  annotation  under  par. 
284,  9upra,  p.  486. 

Vol.  II,  p.  852,  par.  417.     [First  ed., 

1914  Supp.,  p.  101.] 

"Reibkuchen"  a  baked  loaf  composed 
mainly  of  flour  «a  **  bread." —  See  annotation 
to  par.  386,  aupra,  p.  489. 

''Bread"  as  including  article  sole  use  of 
which  is  making  fish  sauce. —  While  remnants 
and  dried  portions  of  ordinary  bread  are  used 
in  making  a  fish  sauce  or  other  sauces  or 
dressings,  the  word  "  bread ''  in  the  free- 
entry,  this  paragraph,  does  not  include  an 
article  the  sole  use  of  which  is  in  making  a 
fish  sauce.  The  word  bread  is  used  to  desig- 
nate a  baked  product  the  predominant  use 
of  which  is  as  an  independent  article  of  food. 
U.  S.  t7.  Menzel,  (1918)  9  U.  S.  Cust.  App.  16. 

Sponge  mtkt. —  See  annotations  under  par. 
194,  supra,  p.  485. 

Vol.  II,  p.  855,  par.  441.     [First  ed., 

1914  Supp.,  p.  102.] 

A  sewing  machine  imported  for  use  in 
embroidering,  and  for  that  reason  lacking  the 
presser  foot  and  feed  as  being  unnecessary, 
this  lack  making  no  change  in  the  stitch  made 
by  the  machine,  is  still  a  sewing  machine, 
entitled  to  free  entry  as  such,  or  part  of 
such,  under  paragraph  441,  tariff  act  of  1913, 
and  not  dutiable  as  an  embroidery  madiine 
under  paragraph  166.  Durbrow,  etc.,  Mfg. 
Ca  V.  U.  a,  (1919)  9  U.  S.  Cust.  App.  148, 

Parts  of  sewing  machines  used  on  embroid- 
ery machines. —  From  the  fact  that  the  tariff 
act  of  1913  makes  no  provision  for  parts  of 


embroidery  machines,  it  is  concluded  that  the 
prorision  of  this  paragraph  for  parts  of 
sewing  machines  should  cover  such  parts  no 
matter  whether  or  how  much  they  might  be 
used  on  embroidery  machines.  Durbrow,  etc. 
Mfg.  Co.  f.  U.  S..  (1919)  9  U.  S.  Cust  App. 
177. 

Sewing-machine  shuttles  are  classifiable  ss 
parts  of  sewing  machines  rather  than  as 
manufactures  of  metal  (par,  167),  even 
though  they  be  imported  for  use  in  em- 
broidery machines.  Durbrow,  etc.,  Mfg.  Co. 
V.  U.  S..  (1919)  9  U.  S.  Cust.  App.  177. 

Vol.  II,  p.  858,  par.  477.     [First  ed., 

1914  Supp.,  p.   103.] 

Quince  seeds  being  shown  to  be  a  drug, 
and  the  court  judicially  knowing  them  not 
to  be  garden  seeds,  are  entitled  to  free  entry 
under  this  paragraph,  as  **  drugs,  such  as 
barks,  beans,  berries,  .  .  .  seeds  ( aromatic,  not 
garden  seeds)*'  and  are  not  dutiable  under 
paragraph  212  as  '*  seeds  not  specially  pro- 
vided for."  Ross  &  Co.  r.  U.  S.,  (1919) 
9  U.  S.  Cust.  App.  235. 

Garden  seeds. —  The  expression  "garden 
seeds,"  in  this  paragraph,  tariff  act  of  1913, 
means  seeds  for  kitchen  gardens,  and  does 
not  include  orchard  seeds,  fruit  seeds,  nut 
seeds,  agricultural  seeds,  grass  seeds,  berry 
seeds,  or  flower  seeds.  Ross  &.  Co.  r.  U.  S. 
( 1919)  9  U.  8.  Cust.  App.  235. 

Vol.  11,  p.  860,  par.  497.     [First  ed., 

1914  Supp.,  p.  104.] 
Bleached    wheat. —  See    annotation    under 
par.  d52,  infra,  p.  491. 

Vol.  II,  p.  860,  par.  498.     [First  ed., 

1914  Supp.,  p.  104.] 

Similar  provisions  in  previous  acta  4»n- 
trasted. —  This  paragraph  eliminated  from 
its  predecessors  in  the  acts  of  1897  and  1909 
(568  and  680)  the  words  ^' and  which  are 
fit  only  for  such  uses."  The  purpose  of  this 
change  was  to  broaden  the  scope  of  the  pro- 
visions and  include  not  alone  those  solely  so 
used  but  also  those  conunonh'  so  used.  U.  S. 
V.  Seward,  (1918)  9  U.  S.  (Just.  App.  18. 

"  Such  at." —  The  use  of  the  expression 
*'  such  as ''  in  this  paragraph  is  as  a  simili- 
tude provision,  classifying  merchandise  of  the 
kinds  named  which  is  like  or  similar  to  thoae 
substances  which  "are  commonly  tused  in 
soap  making  or  in  wire  drawing,  or  for 
stuffing  or  dressing  leather."  U.  S.  t;.  Sew- 
ard, (1918)  9  U.  S.  Cust.  App.  18. 

Tea  oil,  being  shown  to  be  not  compounded, 
suitable  for  use  in  the  soap  and  textile  indus- 
tries, and  similar  to  commercial  olive  oil. 
which  is  shown  to  be  commonly  used  in  these 
industries,  is  classifiable  accordingly  under 
Uiis  paragraph.  U.  S.  r.  Seward,  (1918) 
9  U.  S.  Cust.  App.  18. 
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Vol.  II,  p.  866,  par.  552.     [First  ed., 

1914  Supp.,  p.  107.] 

Natural  son-bleached  wheat  •terns  and 
heads  tied  into  small  bundles  for  use  as 
semilloral  ornaments  or  emblems  are  admissi- 
ble free  of  duty  under  this  paragraph,  as 
crude  or  unmanufactured  vegetable  sub- 
stanced,  or  under  paragraph  497  as  textile 
grasses  or  fibers,  and  are  not  dutiable  under 
paragraph  385  as  nonenumerated  manufac- 
tured articles.  U.  S.  f.  Rice  Co.,  (1919) 
9  C.  S.  Cust.  App.  165,  wherein  it  was  said 
that  the  issue  being  whether  or  not  certain 
wheat  sterna  with  heads  on  were  sun  bleached, 
te^timonv  by  government  chemists  that  thev 
ooDtaine'I  a  certain  percentage  of  a  chemical 
bleaching  agent  and  that  sun-bleached  wheat 
usually  contained  a  much  smaller  percentage 
or  none  at  all  is  not  sufficient  to  overcome 
the  finding,  of  the  Board  of  United  States 
General  Appraisers  supported  by  testimony 
that  they  were  sun  bleached,  by  the  admission 
of  one  of  the  ffovernment  chemists  that  they 
were  identical  in  appearance  with  -sun- 
bleached  wheat,  by  the  testimony  of  the 
importers  *  contrasting  the  appearance  of 
chemically  bleached  wheat  with  that  of  the 
merchandise  in  controversy,  and  by  testi- 
mony that  some  chemical  powder  is  sprinkled 
upon  such  wheat  when  sun  bleached  in  order 
to  protect  it  from  insects  during  shipment. 

Vol.  II,  p.  868,  par.  566.     [First  ed., 

1914  Supp.,  p.  107.] 

Waste  bagging. —  Upon  the  testimony  of 
a  competent,  undiscredited,  and  uncontra- 
dicted witness  that  half  of  a  certain  lot  of 
pieces  of  old  bags  was  of  a  kind  chiefly  used 
in  paper  making,  the  protest  claiming  classi- 
fication as  paper  stock  under  this  paragraph, 
should  have  been  sustained  as  to  50  per  cent. 
The  rest  of  the  importation  was  properly 
classified  by  the  collector  as  waste  not 
specially  provided  for  under  paragraph  ^84. 
U.  8.  V.  Downing  Co.,  (1919)  9  U.  S.  Cust. 
App.  84,  which  furUier  held  that  testimony 
thst  merchandise  could  not  be  used  for  paper 
making  does  not  sustain  a  protest  claiming 
classification  under  this  paragraph  as  being 
"used  chiefly  for  paper  making." 

Vol.  II,  p.  872,  par.  586.     [First  ed., 

1914  Supp.,  p.  109.] 

*'IUg8"  aa  including  watte  Jbagging. — 
Pieces  of  old  bags  of  comparatively  large  size, 
frequently  entire  bags  cut  open  at  one  end 
or  side,  the  fabric  in  most  cases  being  still 
Mund,  cannot  be  regarded  as  rags  under 
this  paragraph.  U.  S.  v.  Downing  Co., 
(1919)  9  U.  S.  Cust.  App.  84. 

Vol.  II,  p.  876,  par.  627.     [First  ed., 

1914  Supp.,  p.  110.] 
Containers     of     tea. —  Baskets     imported 
which  are  admittedly  containers  of  tin  pack- 


ages of  tea  which  weigh  less  than  5  pounds, 
are  made  dutiable  by  the  express  terms  of 
the  proviso  to  this  paragraph.  U.  S.  t*. 
Brown,   (1919)  9  U.  S.  Cust.  App.  45. 

Vol.  II,  p.  879,  par.  648.     [First  ed., 

1914  Supp.,  p.  112.] 
Round  cedar  timber. —  While  the  free-list 
provisions  of  this  paragraph  for' "  logs,  tim- 
ber, round,  unmanufactured,"  and  of  para- 
graph 648  for  "  cedar  ...  in  the  log,  rough, 
or  hewn  only  "  are  suflSciently  comprehensive 
to  include  round  cedar  timber  of  any  length 
or  diameter,  there  can  be  no  doubt  that  the 
provision  of  paragraph  170  for  telephone, 
trolley,  elcctriclight,  and  telegraph  poles 
is  more  specific.  U.  S.  v.  Baxter,  (1919)  9 
U.  S.  Cust.  App.  99. 

Vol.  1 1 ,  p.  880,  sec.  652.    [First  ed., 
1914  Supp.,  p.  112.] 

**  Replicas  or  reproductions." —  In  U.  S.  c. 
Twenty.five  Pictures,  (S.  D.  X.  Y.  1919)  260 
Fed.  851,  regarding  the  meaning  of  the  words 
**  replicas  *'  and  "  reproductions,"  as  used  ia 
this  section,  the  court  said; 

"  It  has  been  urged  by  counsel  for  the  claim- 
ant that  all  of  the  merchandise  should  have 
been  classified  under  sec^tion  652,  which  cov- 
ers, not  only  original  paintings,  but  original 
drawings  and  sketches  in  pen  and  ink,  *  in- 
cluding not  more  than  two  replicas  or  re- 
productions of  the  same.'  It  is  contended 
that  the  words  '  replicas '  and  *  reproduc- 
tions '  mean  any  copies,  and  that  this  etat 
ute  ih  intended  to  place  on  the  free  list  all 
works  of  art  of  this  kind,  whetlier  wrought 
by  the  original  artist  or  another.  In  other 
words,  an  importer  could  bring  in  free  an 
original  and  two  copies  by  any  one  of  the 
same  thing.  A  'replica'  is  defined  by  the 
Standard  Dictionary  as  a  *  duplicate  executed 
by  the  artist  himself  and  regarded  equally 
with   the   first  as   an   original.'     I  think   a 

*  reproduction,"  while  it  is  sometimes  loosely 
used  as  meaning  a  copy,  does  not  really 
differ  from  a  replica,  within  the  meaning 
of  the  above  section.  It  suggests  the  idea 
of  a  second  effort  by  the  same  artist.  Any 
other   interpretation    would   make  the   word 

*  original,*  as  well  as  the  clause  *  providing 
for  replicas  or  reproductions,'  though  not 
strictly  meaningless,  entirely  unnecessary. 

"Moreover,  the  Tariff  Act,  under  para- 
graph 376,  subjected  *  works  of  art,  includ- 
ing paintings  in  oil,  or  water  colors,  pastels, 
pen  and  ink  drawings,  or  copies,  replicas  or 
reproductions  of  any  of  the  same,'  to  a  duty 
of  15  per  cent  ad  valorem.  Here  it  is  to  be 
noticed  the  word  'copies,'  a  word  of  much 
broader  significance  than  *  replicas  *  or  *  re- 
productions,' is  added.  I  think  this  allows 
that  any  of  the  paintings  which  were  Xiot 
originals,  or  were  not  reproductions  made 
by  the  same  artist,  were  subject  to  duty,  un- 
less they  had  been  '  produced  more  than  1 00 
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years  prior  to  the  date  of  importation ' ; 
but  in  the  last  case  the  free  importation  was 
'  subject  to  such  regulations  as  to  proof  of 
antiquity  as  the  Secretary  of  the  Treasury 
may  prescribe.'  The  prescribed  regulations 
were  not  complied  with  and  they  therefore 
became  dutiable.  When  paragraph  376  pro- 
vides that  works  of  art,  including  paintings, 
water  colors,  and  pen  and  ink  drawings,  or 
copies,  are  in  general  subject  to  a  duty  of 
15  per  cent,  ad  valorem,  it  cannot  be  con- 
tended that  the  court  can  take  judicial  no- 
tice of  the  fact  that  the  merchandise  may  be 
on  the  free  list  if  the  real  facts  were  known, 
because  it  may  be  an  original  painting  or  a 
replica.  If  such  is  the  law,  the  government 
would  have  to  prove  a  n^ative  in  the  case 
of  the  importation  of  any  painting." 

Water  color  designs  for  gowns. —  Pen-and- 
ink  or  pencil  drawings  colored  with  water 
colors,  made  on  heavy  paper  or  cardboard  by 
artists  working  with  the  assistance  or  un- 
der the  direction  of  a  master  artist,  imported 
to  .serve  as  originals  for  making  plates  to 
illustrate  women's  wearing  apparel  in  dress 
catalogues  and  magazines,  are  classifiable  as 
"original  drawings  and  sketches  in  pen  and 
ink  or  pencil  and  water  colors  "  under  this 
paragraph,  and  not  as  manufactures  of  paper 
under  paragraph  382.  American  Colortype 
Co.  V,  U.  S.,  (1919)   9  U.  S.  Oust.  App.  212. 

Articles  of  utility. —  The  provisioVi  of  this 
paragraph  excluding  from  the  operation  of 
the  paragraph  certain  articles  of  utility,  ap- 
plies only  to  the  enumerations  of  the  pro- 
vision, viz.,  " '  painting  *  and  *  sculpture  * 
and  *  statuary.* "  It  does  not  exclude  "  orig- 
inal drawings  and  sketches  in  pen  and  iiSc 
or  pencil  and  water  colors  "  which  serve  a 
ntilitarian  purpose.  American  Colortype  Co. 
V.  U.  S.,  (1919)   9  U.  S.  Cust.  App,  212. 

** Original  drawings''  and  ^'original  paint- 
ings."—  The  provision  of  this  paragraph  for 
"original  drawings  and  sketches  in  pen  and 
ink  or  pencil  and  water  colors"  is  narrower 
than  the  provision  in  the  same  paragraph  for 
"original  paintings  in  .  .  .  water  or  other 
colors."  American  Colortype  Co.  v.  U.  S., 
(1919)   9  U.  S.  Cust.  App.  212. 

"  OriginaL" —  A  sketch  or  drawing  is  not 
taken  without  the  meaning  of  the  word 
"original"  in  this  paragraph,  by  the  fact 
that  it  is  the  result  of  the  combined  con- 
current efforts  of  several  artists.  American 
Colortype  Co.  v.  U.  S.,  (1010)  9  U.  S.  Cust. 
App.  212. 

Vol.  II,  p.  884,  par.  656.    [First  ed., 

1914  Supp.,  p.  113.] 
Sufficiency  of  certificate  as  to  antiques. — 
One  purpose  of  article  395,  Customs  Regula- 
tions of  1915,  is  to  furnish  the  customs 
officers  facts  upon  which  an  investigation 
may  be  based.  United  States  v.  Thomas  (3 
Ct.  Cust.  App.  142;  T.  D.  32385).  That 
purpose  is  not  accomplished  by  a  certificate 


stating  that  antiquities  were  purchased  from 
"  various  persons  "  on  different  days  of  the 
years  1914  and  1915,  without  stating  what 
persons,  what  days,  for  which  years.  Such 
certificate  is  insufficient  to  support  a  claim 
for  free  entry  under  this  paragraph.  U.  S.  v. 
Tsai,  (1919)   9  U.  S.  Cust.  App.  42. 

Vol.  II,  p.  884,  par.  J,  subsec.  4. 

[First  ed.,  1914  Supp.,  p.  129.] 
Models  of  women's  wearing  appaxeL — 
When  women's  wearing  apparel,  which  had 
been  entered  in  bond  under  subsection  4  of 
paragraph  J  of  section  4,  as  being  for  use  as 
models  and  not  for  sale,  was  presented  for 
exportation  showing  that  the  seals  affixed  in 
accordance  with  article  383,  Customs  Regula- 
tions of  191^,  had  been  tampered  with  and 
the  cords  attached  pursuant  to  the  same 
article  had  been  cut,  it  must  be  presumed 
that  the  identification  marks  had  been  de- 
signedly interfered  with  to  facilitate  the  use 
of  the  apparel  for  some  purpose  other  than 
as  -models.      Bergdorf,    etc.,    Co.    v.    U.    S., 

(1918)  9  U.  S.  Cust.  App.  11,  wherein  it  ap- 
peared that  the  manager  of  the  importing 
company  testified  that  the  identification 
marks  had  been  unintentionally  or  acciden- 
tally  interfered  with,  and  that  the  apparel 
had"  not  been  out  of  the  importing  company's 
establishment  or  lent  to  anyone.  It  was 
held  that  since  it  did  not  appear  that  he  had 
direct  charge  or  custody  of  the  apparel  or 
that  he  was  in  a  position  to  know  of  his  own 
knowledge  whether  or  not  the  goods  had  been 
taken  out  of  the  establishment  and  put  to  a 
use  other  than  that  for  w^hich  they  had  been 
entered,  he  was  not  competent  so  to  testify, 
and  his  testimony  did  not  establish  such 
statements  as  facts. 

Vol.  II,  p.  887,  par.  Q.     [First  ed., 

1914  Supp.,  p.  133.] 

Effect  of  Revenue  Act  of  19x6. —  There 
being  no  conflict  between  paragraph  Q  and 
the  Revenue  Act  of  September  8.  1916  (see 
1918  Supp.  270),  the  paragraph  was  not  re- 
pealed by  the  Revenue  Act.  Nor  should  they 
be  regarded  as  separate  and  independent  of 
each  other.  The  principle  of  paragraph  Q, 
that  goods  in  bond  shall  be  subjected  to  the 
rate  of  duty  in  force  at  the  time  of  with- 
drawal and  not  to  that  in  force  at  the  time 
of  entry,  should  be  applied  in  the  adminis- 
tration of  the  Revenue  Act.  Vandegrift  & 
Co.  17.  United  States,  decided  concurrently 
herewith  (9  Ct.  Cust.  App.  112;  T.  D. 
3797s ).  Consequently  merchandise  which 
was  entered  and  bonded  before,  but  with- 
drawn after,  the  Revenue  Act  went  into  ef- 
fect is  ratable  for  duty  under  the  Revenue 
Act  of  1916,  and  not  under  the  Tariff  Act  of 
1913.  U.  S.  V.  Cronkhite  Co.,  (1919)  9  U.  S. 
Cust.  App.  129;  Vandegrift  &  Co.  v.  U.  S., 

(1919)  9  U.  S.  Cust  App.  112. 
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Vol.  II,  p.  902,  sec.  1.     [First  ed., 

1914  Supp.,  p.  57.] 

Scope    of    Prestdent's    authority.— Under 
the  provisions  of  this  section  relating  to  the 
reorganization    of   the    customs   service,   the 
President  is  authorized  to  abolish  positions 
auch  as  those  of   naval   officers,   surveyors, 
appraisers,  and  assistant  appraisers;  to  dis- 
pense  with    their    statutory    functions;    to 
transfer  the  auditing  functions  of  the  naval 
officer  to  a  deputy  auditor  for  the  Treasury 
Department  or  to  a  deputy  collector  of  cus- 
toms;  to  consolidate  certain   customs  posi- 
tions; to  abolish  the  fee  system  and  place 
all  officers  on  a  flat  salary  basis;  to  abolish 
the  authority  of  collectors  to  sell  blank  mani- 
fests, etc.;  and  to  require  a  protest  fee  for 
the  lodging  of  protests  before  the  Board  of 
General  Appraisers  or  a  similar  board.    The 
President   is   not   authorized  to   change   the 
functions  and  personnel  of  the  Board  of  Gen- 
eral Appraisers;    nor   can   he   place   in   the 
classified  civil  service  the  Board  of  General 
Appraisers    and    collectors    of    customs,    ap' 
praisers,    surveyors,    naval   officers,   and   as- 
sistant appraisers.    The  President  is  author- 
ized   to    transfer    or    consolidate    with    the 
Bureau  of  Customs  the  functions  now  exer- 
cised by  the  Customs  Division  of  the  Treas- 
nry  Department,  by  the  Division  of  Special 
Agents    of    the   Treasury    Department,    and 
such  of   the  functions   of  the  Appointment 
Division  of  the  Treasury  Department  as  per- 
tain to   customs  matters;   but  he  is  unau- 
thorized to  transfer  to  the  Bureau  of  Cus- 
toms   certain    functions    pertaining    to    im- 
ports  and    exports    now    exercised    by    the 
Bureau  of  Statistics  of  the  Department  of 
Commerce  and  Labor  and  he  cannot  trans- 
fer  to   the    Department   of    Commerce    and 
Labor  functions  exercised  by  customs  officers 
in  enforcing  the  navigation  laws.    The  Presi- 
dent may,  within  certain  limits,  increase  the 
functions  of  the  employees  of  the  Customs 
Division,  the  special   agents  force,  and  the 
Appointment  Division,  and  he  may  also  in- 
crease the  number  of  such  employees  other 
than  the  special  agents.     Reduction  of  the 
cost  of  collecting  the  customs  revenue  to  the 
maximimi   prescribed    by   the   above   Act   is 
not  a  condition  precedent,  in  a  legal  sense, 
to  the  taking  effect  of   the  reorganization. 
The   scheme    of    reorganization    to    be    sub- 
mitted to  Congress  need  not  show  in  detail 
the  estimated    items    of    reductions    in    ex- 
penditure,   though    it    should    contain    some 
general   estimate   as   to   that   matter.     The 
transfer   of   the    auditing   functions   of    the 
naval   officer   to   a   deputy   auditor   for   the 
Treasury  Department  does  not  authorize  the 
President   to   omit   from   the   estimates    for 
collecting  customs   revenue  the  expenses  of 
such  auditing  work.     (1913)    31  Op.  Atty.- 
Gen.  677. 

Vol.  II,  p.  962,  sec.  2638.     [First 

ed.,  vol.  II,  p.  587.] 

Forfeiture  of  goods  imported. —  Ooods  im- 
ported in  violation  of  this  act  may  be  for- 


feited under  R.  S.  sec.  3082.  In  re 
200  7/12  Dozen  Wool  Hose,  etc.,  (C.  C.  A. 
2d  Cir.  1920)  263  Fed.  376. 

Vol.  II,  p.  966,  sec.  2652.    [First 

ed.,  vol.  II,  p.  591.] 
Appeal  from  collectoz's  liquidation. —  This 
section  directing  customs  officers  to  carry  out 
the  instructions  of  the  Secretary  of  the  Treas- 
ury confers  no  rights  upon  an  appellant 
from  a  collector's  liquidation.  Saji,  etc.,  Co. 
V.  U.  S.,  (1919)   9  U.  S.  Cust.  App.  78. 

Vol.  II,  p.  989,  sec.  2809.     [First 

ed.,  vol.  IT,  p.  647.] 
Validity  of  penalty  for  smuggling  smok- 
ing opium  into  United  States. —  This  section 
does  not  authorize  the  Customs  Department 
to  impose  a  penalty  on  a  person  smuggling 
smoking  opium  into  the  United  States,  since 
it  applies  only  to  "  merchandise,"  which  is 
defined  by  R.  S.  sec.  2766,  (2  Fed.  Stat.  Ann. 
(2d  ed.)  973)  as  **  goods,  wares,  and  chattels  of 
every  description  capable  of  being  imported," 
whereas  the  importation  of  smoking  opium  is 
absolutely  prohibited  by  section  1  of  the  Act 
of  Feb.  9,  1909,  ch.  100  (3  Fed.  Stat.  Ann. 
(^d  ed.)  723).  Moreover,  in  order  to  justify 
the  imposition  of  a  penalty  under  this  sec- 
tion the  court  must  be  able  to  measure  the 
penalty  in  the  case  by  the  value  of  the  im- 
ported thing,  which  cannot  be  done  as  to 
smoking  opium,  since  it  is  not  a  thing  of 
value  because  its  importation  is  prohibited. 
Nor  is  the  imposition  of  such  a  penalty  au- 
thorized by  section  8  of  the  Act  of  Jan.  17, 
1914,  ch.  9  (»Fed.  Stat.  Ann.  (2d  ed.)  727), 
since  thnt  section  relates-  only  to  opium  which 
may  be  lawfully  imported  into  the  United 
States,  and  not  to  smoking  opium.  U.  S.  r. 
Sischo,   (W.  D.  Wash.  1919)   262  Fed.  1001. 

Vd.  II,  p.  1010,  par.  0.     [First  ed., 

19'14  Supp.,  p.  114.] 

Quantity. —  Paragraph  C  requires  that  all 
invoices  of  imported  merchandise  "  shall  con- 
tain a  correct,  complete,  and  detailed  descrip- 
tion of  such  merchandise  and  of  the  pack- 
ages, wrappings,  or  other  coverings  contain- 
ing it."  If  the  invoice  of  imported  liquor 
states  its  quantity  incorrectly,  or  does  not 
state  it,  the  importer  has  no  right  to  com- 
plain if  the  capacity  of  the  containers  as 
reported  by  the  ganger  be  accepted  by  the 
collector  as  the  quantity  in  them  at  the  time 
of  exportation.  Park  &  Tilford  €.  U.  S., 
(1919)   9  U.  S.  Cust.  App.  63. 

Vol.  II,  p.  1012,  par.  E.     [First  ed., 

1914  Supp.,  p.  115.] 

Nature  of  bond  required. —  When  entry  of 
merchandise  exceeding  one  hundred  dollars 
in  value  is  made  by  a  statenient  in  the  form 
of  an  invoice,  the  ooUeotor  may  only  require 
a  bond  for  the  production  of  a  duly  certified 
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invoice.  He  has  no  authority  under  this 
section  to  require  'a  bond  containing  the  pro- 
viflion  that  the  obligor  shall  pay  to  the 
collector  "the  amount  of  duty  to  which  it 
shall  appear  by  such  invoice  the  said  goods 
.  .  .  are  subject  over  and  above  the  amount 
of  duties  estimated  on  the  appraisement  of 
said  goods."  U.  S.  «.  Romeo,  (S.  D.  N.  Y. 
1918)    258  Fed.  497. 

Vol.  II,  p.  1019,  par.  1.     [First  ed., 

1914  Supp.,  p.  117.] 

Entered  valua  in  excess  of  market  value. 
—  Where,  in  the  entry,  two  sepanite  addi- 
tions were  made  to  the  invoice  value  **to 
make  market  value,"  while,  in  the  certifi- 
cate provided  by  the  Treasury  Department 
for  claiming  assessments  of  duty  on  less  than 
the  entered  value  in  accordance  with  the 
concluding  sentence  of  this  paragraph,  only 
one  of  these  sums  was  claimed  to  be  added 
to  "meet  advances  by  appraiser  in  similar 
cases,"  the  direction  of  the  Secretary  of  the 
Treasury,  upon  final  appraisement  at  the 
invoice  value  that  duty  be  assessed  on  the 
entered  value,  less  the  sura  so  claimed  in 
the  certificate  and  not  upon  the  invoice 
value  or  the  entered  value,  less  both  sums, 
was  correct.  Twell  &  Co.  f.  U.  S.,  (1919)  9 
U.  S.  Cust.  App.  73. 

Clerical  error.—  Where  merchandise,  de- 
signed by  the  seller  and  the  importers  to  be 
distributed  by  the  importers  gratuitously  ajs 
samples,  was,  for  this  reason,  invoiced  at 
a  specially  reduced  price  which  the  import- 
era  knew  to  be  below  the  foreign  market 
value,  its  entry  at  the  specially  reduced  price 
was  not  "manifest  clerical  error"  within 
the  meaning  of  that  expression  in  this  para- 
graph, and  additional  duty  as  provided  by  the 
paragraph  was  correctly  levied  upon  the  dif- 
ference between  the  entered  and  appraised 
TT  o  *'^  Fougera  &  Co.  v.  U.  S.,  (1919)  9 
U.  S.  Cust.  App.  296.  ' 

Excess  merchandise.— Where  regular-sized 
packages  of  merchandise  were  invoiced  to  the 
importers  at  a  special  price  in  consideration 
of  an  understanding  between  the  seller  and 
the    importers    that    they    were   to    be    dis- 
tributed  by  the   importers  gratuitously   as 
samples,  and  the  importers  entered  them  at 
the  special  price  instead  of  the  market  value, 
the    fact    that    the    importers    believed    the 
samples  to  be  smaller  than  the  regular-sized 
packages  did  not  constitute  the  case  one  of 
excess  merchandise  within  the  rule  of  Down- 
ing  &   Co.   V,   United    States    (2    Ct.   Cust. 
Appls.,    27S;    T.    D.    32033),    since   the   im- 
porters' misapprehension   as   to  the   size  of 
the  packages  did  not  affect  the  question  of 
value,  and  additional  duty  upon  the  differ- 
ence   between    the    entered    and    appraised 
values   was   justly   levied   under   this   para- 
graph.     Fougera  &   Co.  t\  XJ.   S.,    (1919)    9 
U.  8.  Cust.  App.  296. 
Value  of  carton  as  part  of  value  of  band- 


kerchiefs  therein. —  Handkerchiels  were  im* 
ported  in  individual  cartons,  a  number  of 
the  cartons  being  packed  in  large  pasteboaid 
boxes,  and  a  number  of  thA  large  pasteboard 
boxes  packed  in  wooden  cases.  The  value  of 
the  handkerchiefs  alone  was  stated  at  entry. 
The  appraiser  added  the  value  of  the  cartons, 
and  the  collector  imposed  this  additional  duty 
provided  by  this  paragraph  in  cases  where 
the  appraised  exceeds  the  entered  value. 
Since  the  handkerchief  and  the  carton  were 
shown  to  be  the  unit  of  trade  in  the  country 
whence  exported,  the  value  of  the  carton 
is  a  part  of  the  value  per  se  of  the  handker- 
chief, and  the  additional  duty  was  justly 
imposed.  U.  S.  v.  Rappolt,  (1918)  9  U.  S. 
Cust:  App.  21. 

''Appraised"  and  ''entered"  value  as 
"  unit  "  value. —  In  this  paragraph,  levying 
additional  duty  in  case  the  appraised  ex- 
ceeds the  entered  value,  the  "  appraised 
value "  and  the  "  entered  value "  must  be 
taken  to  mean  the  unit  value  and  not  the 
total  value.  U.  S.  v,  Kuttroff,  (1W9)  9 
U.  S.  Cust.  App.  239. 

An    importation   of    114   casks    containing 
17,920  pounds  net  of  hydrosulphite  of  soda 
was  erroneously  entered  on  a  pro  forma  in- 
voice as  104  caaks  of  hydrosulphite  of  soda 
containing  19,040  pounds  at  $1.25  per  pound 
and    10   casks   of   zinc   formosul   containing 
1,120   pounds  at'  50   cents  per  pound.     The 
appraiser    returned    a   value   of    62i4d.    per 
pound.     Since  62 ^/^d.  per  pound  at  the  cur- 
rent rate  of  exchange  exceeds  $1.25  per  pound 
by  between  1  and  2  per  cent,  the  collector's 
action  in  treating  the  whole  importation  as 
having  been  entered  at  $1.25  per  pound  and 
in  assessing  additional  duty  of  one  per  cent 
under    this    paragraph,    furnished    the    im- 
porter  with   no  just  ground   for  complaint. 
The  fact  that  the  importer's  misapprehension 
ae  to  the  content  and  weight,  of  the  impor- 
tiition   resulted   in   his   having   paid   to    the 
collector   a  greater   sum   than    Uie  duty    he 
really  owed  does  not  relieve  him  of  the  pen- 
alty incurred  under  the  law  for  undervalua- 
tion, since  the  valuation  was  the  unit  value 
and  not  the  total.    U.  S.  v,  Kuttroff,  (1919) 
9  U.  S.  Cust.  App.  239. 

Vol.  11,  p.  1029,  sec.  2869.    [First 

ed.,  vol.  II,  p.  667.] 

Withdrawal  from  customs  custody,  when 
complete. —  Merchandise  is  not  "  imported  " 
until  it  has  passed  beyond  the  custody  and 
control  of  the  customs  officials  and  into  the 
custody  and  control  of  the  importer,  his 
agent  or  consignee,  thereby  becoming  a  part 
of  the  body  commerce  of  this  country.  Five 
Per  Cent  Cases,  6  Ot.  Cust.  App.  291; 
T.  D.  36508.  So  long  as  goods  remain  in  the 
custody  and  control  of  the  officers  of  the 
customs  they  are  to  be  regarded  as  in  cua- 
toms  custody  so  as  to  be  affected  by  any 
new  legislation  in  relation  to  the  duties 
that  Congress  may  see  fit  to  adopt.    With- 
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drawal  from  the  custody  of  the  cnatoms  and 
introduction  into  the  body  ccHiinierce  requires 
payment  of  dutiea  and  the  due  delivery  to 
and  receipt  by  an  importer  of  an  uncondi- 
tional permit  of  delivery.  Since  a  permit  of 
delivery  has  no  legal  efficacy  until  signed  by 
the  naval  officer,  withdrawal  of  bonded  mer- 
eliandise  under  a  permit  of  delivery  dated 
September  8,  1916,  but  signed  by  the  naval 
officer  and  delivered  to  the  importer  Septem- 
ber 9,  1916,  was  not  made  on  September  8. 
U.  S.  t.  Cronkhite  Co.,  (1919)  9  U.  S.  Oust. 
App.  129. 

Vol.  li,  p.  1052,  sec.  2921.    [First 

€d.,  vol.  II,  p.  586.] 

Conflicting  customs  regulation. —  This  sec- 
lion  provides  that,  if  the  appraiser  shall  find 
a  denciency  in  imported  merchandise,  he  shall 
certify  it  to  the  collector  and  an  allowance 
shall  be  made  in  estimating  the  duties.  Arti- 
cle 608,  Customs  Begulations  of  1915,  pro- 
Tides  that  this  shall  be  done  provided  the 
collector  be  satisfied  that  such  articles  were 
not  in  the  imnortation.  The  proviso  is  an 
attempt  by  the  Treasury  Department  to 
amend  the  law,  and  is  of  no  force.  Madeira 
Embroidery  Co.  r.  U.  S.,  (1919)  9  U.  8. 
Oust.  App.  140. 

Weight  given  appraiser's  report  showing 
shortage. —  Where  the  appraiser  reported  a 
shortage,  and  the  collector  investigated  and 
decided,  without  impeaching  the  appraiser's 
report  for  fraud  or  mistake,  that  he  was  not 
satisfied  that  there  was  a  shortage,  his  action 
in  refusing  to  make  an  allowance  was  with- 
out warrant  of  law.  Madeira  Embroidery 
Co.  r.  F.  S.,  (1919)  9  U.  S.  Oust.  App.  140. 

Vol.  II,  p.  1062,  par.  K.     [First  ed., 
1914  Supp.,  p.  118.] 

Market  value.—  Within  the  meaning  of  the 
term  "market  value,"  in  paragraphs  K,  L, 
and  R,  a  single  actual  buyer  may  be  a  mar- 
ket. Lloyd  Co.  V.  U.  S.,  (1919)  9  U.  S.  Cust. 
App.  280. 

Books  of  wall-paper  samples,  made  up  to 
illustrate  the  stock  of  wall  paper  purchased, 
were  imported.  These  books  were  paid  for  by 
the  importer  at  a  price  based  upon  the  cost 
of  production.  They  were  not  sold  by  the 
importer^  to  his  customers,  but  distributed 
free,  their  cost  being  recouped  as  a  part  of 
the  overhead  expense.  It  cannot  be  said  that 
the  action  of  the  reappraisement  board  in 
refusing  to  hold  them  samples  of  no  commer- 
cial value  and  in  affirming  their  appraise- 
ment at  the  price  paid  for  them  was,  in  view 
of  paragrapKjs  K,  L,  and  R,  illegal  and  of 
BO  effect  as  proceeding  upon  a  wrong  princi- 
ple of  law.  Lloyd  Co.  v,  U.  S.,  (1919)  9 
U.  6.  Cust.  App.  280. 

Vol.  11,  p.  1064,  par.  L     [First  ed., 
1914  Supp.,  p.  118.] 

*  Consigned  for  sale  in  the  United  States." 
y  —The   expression   in    paragraph    L,    ** con- 


signed for  sale  in  the  United  States,"  does 
not  have  reference  only  to  cases  where  the 
consignment  was  made  to  an  **  agent "  of  the 
consignor;  it  includes  cases  where  the  con- 
signor in  another  country  shipped  the  goods 
to  himself  in  this  country.  U.  8.  v.  Jomison 
Co.,  (1919)  9  U.  S.  Cust.  App.  258. 

"Such"  as  equivalent  of  "identical." — 
In  the  language  of  paragraph  L,  "  the  whole- 
sale price  at  which  such  or  similar  imported 
mercnandise  is  actually  sold  or  freely  offered 
for  sale  in  usual  wholesale  quantities  in  the 
United  States  in  the  open  market,"  the  word 
"  such  "  means  identical.  The  provision  does 
not  mean  that  the  inquiry  must  be  confined 
to  the  identical  merchandise  if  possible  and 
extended  to  similar  merchandise  only  in  the 
event  of  the  absence  of  proof  as  to  the  identi- 
cal merchandise.  It  means  that  appraising 
officers  may  take  into  consideration  not  only 
sales  of  the  very  merchandise  imported  but 
also  sales  of  similar  merchandise.  Since  the 
word  *'  such  "  means  identieal,  the  paragraph 
cannot  be  taken  to  mean  that  the  inquiry 
as  to  market  value  in  this  country  mast  be 
as  of  the  time  when  the  exportation  was 
made.  U.  S.  t*.  Johnson  Co.,  (1919)  9  U.  S. 
Cust.  App.  258. 

Finality  of  appraisement  by  Board  of  Ap- 
praisers.—  Pineapples  were  prepared  and 
canned  in  Bahama  by  the  Johnson  Co.  and 
shipped  by  them  to  themselves  in  New  York. 
The  merchandise  conoededly  had  no  market 
value  in  Bahama.  Appraisement  by  a  board 
of  general  appraisers  was  nullified  by  a  cla»- 
sification  board.  There  was  before  the  ap- 
praisement board  evidence  as  to  the  cost  of 
production  and  as  to  the  sale  price  in  this 
country  of  it  and  bimilar  mercnandise.  Of 
this  evidence  and  the  weight  to  be  given  it 
or  any  part  of  it  the  appraisement  board 
were  the  sole  judges.  Whatever  method  of 
appraisement  prescribed  by  paragraphs  K 
and  L,  Section  III,  Tariff  Act  of  1913,  was 
adopted  by  them  —  cost  of  production,  sale 
price  of  the  identical  merchandise,  or  sale 
price  of  similar  merchandise — was  supported 
by  some  substantial  evidence.  The  decision 
of  the  Board  of  United  States  General  Ap- 
praisers nullifying  their  appraisement  is  re- 
versed. U.  S.  V.  Johnson  Co.,  (1019)  9  U.  S. 
Cust.  App.  258. 

Vol.  II,  p.  1065,  par.  M.     [First  ed., 

1914  Supp.,  p.  119.] 

Decisions  by  Court  of  Custoins  Appeals— - 
OUusification  hoard's  pmcer  over  appraise' 
ment. —  To  justify  a  classification  board  in 
declaring  null  and  void  an  appraisement  by 
three  general  appraisers  on  the  ground  that 
ii  was  based  upon  a  wrong  theory  of  law, 
it  must  appear  positively,  clearly,  and  cer- 
tainly that  they  did  proceed  upon  such  wrong 
theory.  U.  S.  v,  Johnson  Co.,  7  Ct. 
Cust.  App.  466;  T.  D.  37050.  All  apprais- 
ing officers  and  boards  of  appraising  officers 
authorized  and  directed  by  the  statute  to. 
assess  and  charge' the  property  of  the  citizen 
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with  government  dues,  being  creatures  of 
the  statute^  their  procedure  Ending  warrant 
only  in  Uie  words  of  the  statute,  are 
bound  in  their  procedure  to  follow  the  stat- 
ute; and  any  deviation  therefrom  is  without 
warrant  of  law  and  void.  The  prescribed 
mode  is  the  measure  of  power.  U.  S.  v. 
Johnson  Co.,  (1919)  9  U.  S.  Cust.  App. 
258. 

Vot.  II,  p.  1071,  par.  N.     [First  ed., 

1914  Supp.,  p.  120.] 

Scope  and  effect  of  collector's  liquidation. — 
The  collector,  not  the  Secretary  of  the  Treas- 
ury, is  the  liquidating  officer,  and  paragraph 
K  makes  the  collector's  decision  final  and 
conclusive  unless  or  until  appealed  from 
according  to  law.  This  is  true,  even  though 
the  collector's  decision  ma^  violate  the  direc- 
tion of  the  Secretary.  Saji,  etc.,  Co.  v,  U.  S., 
(1919)  9  U.  S.  Cust.  App.  78. 

Scope  of  provision  providing  for  transmis- 
sion of  exhibits  to  appraisers. —  The  provi- 
sion of  paragraph  N,  thut  "  iiie  col  lector  shall 
transmit  the  .  .  .  exhibits  to  the  board  of 
nine  general  appraisers  "  cannot  be  construed 
as  authority  for  a  motion  originating  in 
this  court  for  an  order  to  the  Board  of  United 
States  General  Appraisers  directing  them  to 
send  to  this  court  the  official  samples  of  the 
merchandise,  which  were  not  forwarded  to 
the  board  by  the  collector  but  were  retained 
by  the  appraiser.  It  cannot  be  permitted  a 
party  to  aidd  thus  to  the  record  either  plead- 
ing or  evidence  not  before  the  trial  court. 
Fougera  ft  Co.  t?.  U.  S.,  (1919)  9  U.  S.  Cust. 
App.  284. 

•iirty  days  after."—  Where  merchandise 
had  been  withheld  from  warehouse  in  bond 
under  a  claim  of  free  entry  as  being  for 
American  vessels,  the  thirty  days  allowed 
by  paragraph  N  began  to  run  from  the  time 
the  collector  assessed  the  merchandise  with 
duty,  and  not  from  the  time  the  duty  was 
paid.  A  protest  filed  more  than  thirty  days 
after  the  assessment  and  less  than  thirty 
dciys  after  the  payment  will  not  be  consid- 
ered. Kennedy  v.  U.  S.,  (1919)  9  U.  S.  Cust. 
App.  49. 

Protest  containing  alternative  claimi. —  A 
protest  may  make  alternative  claims;  and  one 
which  makes  a  large  niunber  of  such  claims 
as  to  three  kinds  of  wares,  each  of  the  para- 
graphs claimed  imder  bearing  some  relation 
to  the  merchandise,  and  the  protest  being 
sufficiently  explicit  to  direct  the  attention  of 
the  collector  to  what  claims  were  made,  is 
not  subject  to  motion  to  dismiss  for  multi- 
fariousness. U.  S.  / .  Willenborg  &  .  Co., 
(1919)  9  U.  S.  Cust.  App.  187;  U.  S.  V. 
Koscherak  Bros.,  (1919)  9  U.  S.  Cust.  App. 
190.  ^ 

Variance  between  allegations  in  protest  and 
proof. —  Under  a  protest  alleging  goods  to  be 
dutiable  under  a  certain  paragraph,  the  pro- 
testant  may  not  prove  them  to  be  dutiable  at 
the  same  rate  under  another  paragraph.  U.  S. 


r.  International  Forwarding  Co.,    (1919)    9 
V  S.  Cust.  App.  144. 

Sustaining  protest  upon  claim  not  made. — 
A  protest  cannot  be  sustained  upon  a  claim 
which  it  does  not  directly  or  indirectly  make. 
Four  protests  involving  similar  merchan- 
dise were  combined  by  stipulation.  Three 
of  them  contained  a  claim  for  free  entry  as 
a  crude  drug  under  paragraph  477,  but  the 
one  at  bar  did  not.  The  Board  of  United 
States  General  Appraisers  held  that  the 
merchandise  was  entitled  to  free  entry  under 
paragraph  477.  In  drafting  the  judgment 
entry  all  of  the  protests  were  scheduled  to- 
gether as  making  claim  for  free  entry  under 
paragraph  477.  The  decision  of  the  board 
is  modified  so  as  to  overrule  the  protest  at 
bar.  U.  S.  t\  National  Qum,  etc.,  Co.,  ( 1919) 
9  U.  S.  Cust.  App.  250. 

Vol.  II,  p.  1086,  par.  R.     [First  ed., 

1914  Supp.,  p.  .122.] 

Coverings  with  merchandise  but  not  on  it. 
—  The  provision  of  this  paragraph  that  the 
value  of  imported  merchandise  subject  to  an 
ad  valorem  duty  shall  include  the  value  of 
usual  and  necessary  coverings  does  not  in- 
clude coverings  which  were  with  the  mer- 
chandise but  not  covering  it  at  the  time  it 
came  into  customs  custody.  Minneapolia 
Cold  Storage  Co.  c.  U.  S.,  (1919)  9  U.  8. 
Cust.  App.  225,  wherein  it  appeared  that 
quarters  of  beef  were  imported,  some  cov- 
ered with  an  inner  covering  of  cotton  and 
an  outer  one  of  burlap  and  others  uncov- 
ered at  the  time  the  beef  came  into  customs 
custody.  Coverings  for  the  uncovered  beef 
were  imported  with  it  and  were  pnt  on  it  at 
the  time  it  was  unloaded.  It  was  held  that 
a  duty  was  properly  levied  upon  the  cover- 
ings which  were  not  on  the  beef  at  the  time 
it  came  into  customs  custody.  Minneapolis 
Cold  Storage  Co.  v.  U.  S.,  (1919)  9  U.  a 
Cust.  App.  225. 

Vol.  II,  p.  1090,  par.  X.     [First  ed., 

1914  Supp.,  p.  128.] 

''  l^erishable  "  defined.—  The  adjective 
**  perishable,"  when  used  as  descriptive  of 
commodities,  primarily  signifies  a  natural 
liability  to  speedy  deterioration  or  d^ay,  as 
is  the  case  with  fruit,  fish,  and  similar  ar- 
ticles, rather  than  the  general  tendency  to 
deterioration  or  decay  frcnn  age  or  excep- 
tional circumstances  which  is  common  to 
most,  if  not  all,  edible  articles.  It  will  be 
given  this  meaning  in  paragraph  X,  and 
article  600,  Customs  Regulations  1915  pur- 
suant thereto,  prescribing  the  method  of 
claiming  allowance  in  duty  for  shortage  or 
nonimportation  caused  by  decay,  destruction » 
or  injury  to  perishable  merchandise.  The 
term  was  employed  with  reference  to  the 
class  of  merchantable  coounodities  to  which 
a  given  importation  may  belong,  ratfattr  than 
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to  the  exceptional,  perhaps  latent,  condition 
of  the  particular  importation  when  exported. 
Poole  Co.  V,  U.  S.,  (1919)  9  U.  S.  Oust. 
App.  271. 

"  Fruit  **  as  reptricted  to  perishable  fruit.—- 
The  word  **  fruit "  in  paragraph  X  does  not 
apply  to  only  such  fruits  as  are  perishahle. 
Houlder  i;.  United  States  (4  Ct,  Oust.  Appls., 
247;  T.  D.  33480).  Olives  in  brine/  which 
will  keep  two  to  three  years,  and  dried  figs, 
which  will  keep  six  months  to  a  year,  are 
within  its  meaning.  Any  claim  for  allowance 
in  duty  by  reason  of  their  shortage  or  non- 
importation caused  by  decay,  destruction,  or 
injury  must  be  made  according  to  the  cus- 
toms regulations  promulgated  pursuant  to 
this  paragraph.  U.  8.  v.  I&scahlades,  ( 1919 ) 
9  U.  S.  Cust  App.  40. 

Weight  giyea  official  classification  of  mer- 
diandise  as  nonperiahable. —  The  fact  that 
Rsggiano  cheese  is  admitted  to  the  Govern- 
ment warehouses  (article  240,  Customs 
Regulations,  1915),  from  which  all  "perish- 
able'' goods  are  barred  by  specific  regula- 
tions, amounts  to  a  practical  official  class!  ft - 
cation  of  Reggiano  cheese  as  a  nonperishable 
article,  and  is  entitled  to  great  force  in  an 
issue  as  to  whether  or  not  it  is  "  perishable  " 
within  the  meaning  of  that  term  in  para- 
graph X,  and  article  600,  Customs  Regula- 
tions, 1915,  pursuant  thereto.  Poole  Co.  r. 
U.  8.,  (1919)   9  U.  8.  Cust.  App.  271. 

Goods  spoiled  in  transit. —  Where  part  of 
a  shipment  has  been  utterly  destroyed  and 
■ot  auttply  damaged  by  decay  in  transit,  the 
ease  is  one  of  destruction  and  not  of  dam- 
sge.  United  States  i;.  Fastens  (3  Ct.  Gust. 
Appls.,  164;  T.  D.  32468).  In  such  case  the 
part  destroyed  is  not  dutiable,  and  the  im- 
porter's claim  to  that  effect  may  be  pre- 
■ented  by  protest.  Poole  Co.  v.  U.  8.,  (1919) 
9  U.  8.  Cust.  App.  271,  wherein  it  was  held 
that  it  would  be  inequitable  and  presumably 
not  within  the  intention  of  Congress  to  as- 
iess  duty  upon  an  article  which  on  a  voyage 
to  this  country  and  before  arrival  within  the 
limits  of  a  port  of  entry  had  become  utterly 
worthless  by  reason  of  casualty,  decay,  or 
other  natural  causes,  and  which  the  importer 
might  rightfully  abandon  and  refuse  to  re- 
ceive or  enter  for  consumption.  Articles  thus 
cmnimstanced  are  not  in  truth  within  the 
category  of  goods,  wares,  and  merchandise 
imported  into  the  ITnited  States,  within  the 
meaning  of  the  tarifT  laws.  Poole  v.  U.  S., 
(1919)   9  U.  S.  Cust.  App.  271.^ 

Claim  for  allowance  for  spoiled  merchan- 
dise,  how  made. —  Reggiano  cheese  was  shown 
to  be,  when  properly  cured  or  seasoned,  an 
article  which  would  keep  for  a  very  long  time, 
A  particular  shipment  of  it  was  made  so 
peen  that  part  of  it  spoiled  in  transit.  The 
nnporter  was  not  compelled  to  make  his 
claim  for  allowance  under  {1ar«igraph  X,  and 
article  600,  Customs  Regulation;,  1915,  pur- 
suant thereto,  which  provide  for  such  claims 
in  the  case  of  "  perishable  "  merchandise,  but 
properly    presented    his    claim    by    protest 


against  the  assessment  of  duty  upon  the 
spoiled  portion.  Poole  Co.  v.  U.  8.,  (1919) 
9  U.  8.  Cust.  App.  271. 

Vol.  II,  p.  1115,  sec.  M.     [First  ed., 

1914  Supp.,  p.  130.] 

Validity  of  Treasury  regulations. —  To 
same  effect  as  1919  8upplement  annotation, 
see  U.  8.  r.  Regensburg,  (S.  D.  Fla.  191t>) 
258  Fed.  243. 

Vol.  II,  p.  1118,  sec.  29,  note. 

Aatimonial  lead  as  "refined  metal** — An- 
timonial  lead,  which  is  a  combination  of 
metals  obtained  from  the  smelting  or  )*e* 
fining  process,  is  a  '*  refined  metal "  within 
the  meaning  of  section  29  of  the  Tariff  Act 
of  July  24,  1897  (30  SUt.  210),  and  might 
be  exported  and  cancellations  or  credits  had 
upon  the  warehouse  bond  in  the  ratio  of  the 
respective  metals  contained  in  th^  imported 
ore  or  bullion.     (1916)  31  Op.  Atty.-Gen.  13. 

Cancellation  on  warehouse  bonds.— Under 
this  section  providing  for  cancellation  on 
warehouse  bonds  upon  the  exportation  of 
ninety  per  centum  of  the  refined  metal  pro- 
duced from  the  imported  bullion,  it  was 
incumbent  upon  the  refining  company  to 
ascertain,  set  aside  and  export  the  metals 
in  the  exact  proportions  in  which  they  were 
contained  in  the  bullion;  and  refined  metal, 
neither  derived  from  the  bullion  imported 
nor  set  aside  in  the  representative  propor> 
tions  of  the  metal  contents  of  such  bullion, 
cannot  constitute  any  portion  of  the  ninety 
per  centum  export  required  for  cancellation 
on  its  bond.     (1915)  31  Op.  Atty-Gen.  29. 

V0<.  II,  p.  1 136,  sec.  21.     [First  ed., 
vol.  II,  p.  760.] 

Parties  to  protest — Ordinarily  different 
parties  are  not  permitted  to  litigate  their 
diverse  claims  against  a  common  defendant 
in  a  single  proceeding,  because  such  proce- 
dure would  tend  to  make  complioations  and 
cause  such  confusion  and  delay  as  would 
hamper  the  administration  of  justice  and 
make  impossible  the  speedy  settlement  of 
legal  controversies.  In  customs  cases,  how- 
ever, while  different  importers  importing  the 
same  kind  of  merchandise  may  not  have  a 
common  interest  in  the  merchandise  im- 
ported, they  frequently  do  have  a  common 
interest  in  the  rulings  of  the  collector  affect- 
ing the  customs  status  of  merchandise  of  the 
same  kind  imported  by  them.  As  such  rul- 
ings are  generally  the  same,  the  protests 
against  them  usually  raise  the  same  issue, 
and  that  issue  may  be  tried  out  and  finally 
disposed  of  in  one  proceeding  with  less  em- 
barrassment to  judicial  tribunals  and  less 
expense,  annoyance,  and  delay  to  litigants 
than  if  determined  in  separate  proceedings 
initiated  by  each  importer.  Thus  the  per- 
mitting of   misjoinder   in   customs   proceed- 
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ings  is  designed  to  achieve  the  very  result 
aimed  at  by  its  prohibition  in  other  pro- 
ceedings. Such  has  been  the  continuous  and 
unquestioned  practice  before  the  Board  of 
United  States  Qeneral  Appraisers  and  the 
United  States  Court  of  Customs  Appeals 
practically  since  their  respective  organiza- 
tion k.  The  government's  motion  to  dismiss 
for  misjoinder  the  petition  by  two  importers 
fur  .review  of  decisions  by  three  different 
boards  on  five  diverse  dates  overruling  11 
dilTerent  protests  involving  the  same  kind  of 
merchandise  is  denied.  C^hran  Co.  v.  U.  S.y 
(1919)  9  U.  S.  Cust.  App.  172. 

Vol.  II,  p.  1138,  SeC;  1.     [First  ed., 
vol.  ir,  p.  729.] 

Mistake  as  to  destination. —  Merchandise 
came  into  the  port  of  Vaneeboro,  Me.,  from 
New  Brunswick,  Canada,  en  route  to  Boston, 
Mass.,  for  shipment  to  Cuba.  The  agent  of 
the  shipper  (who  was  also  the  consignee)  at 
Vaneeboro,  seemingly  not  understanding  that 
the  goods  were  destined  for  Cuba,  entered 
them  for  consumption,  and  duty  was  paid. 
The  entry  was  one  which  the  broker  had  au- 
thority to  make,  and  it  was  the  entry  he  in- 
tended to  make.  Repayment  of  the  duty  may 
not  be  had.  U.  S.  t*.  Maine  Cent.  R.  Co., 
(1919)  9  U.  S.  Cust.  App.  192. 

Vol.  II,  p.  1154,  par.  0.     [First  ed., 

1914  Supp.,  p.  132.] 

Departmental  construction  of  drawback 
provision  as  controlling  on  Supreme  Court. 
—  The  Supreme  Court  will  follow  the  long- 
standing ruling  of  the  Treasury  Department 
under  which  the  drawback  provided  for  by 
the  Act  of  August  27,  1894,  §  22,  upon  the 
exportation  of  articles  manufactured  from 
imported  dutiable  materials,  to  be  "  equal  in 
amount  to  the  duties  paid  on  the  materials 
UBed,"  less  one  per  cent,  is  computed,  where 
linseed  oil  and  oil  cake  have  both  been  manu- 
factured from  imported  linseed  paying  a  spe- 
cific duty  a'hd  the  oil  cake  has  been  exported, 
upon  the  basis  of  the  value  of  the  two  prod- 
ucts, and  not  in  proportion  to  their  respec- 
tive weights.  National  Lead  Co.  v.  U.  S., 
(1020)  252  U.  8.  140,  40  S.  Ct.  237,  64  U.  S. 
(L.  ed.)  — ,  affirming  (1918)  63  Ct.  CI.  636. 

Diamond  necklace. —  Drawbadc  should  be 
allowed  upon  the  exportation  of  a  certain 
diamond  necklace  manufactured  in  the 
United  States  with  the  use  of  twenty-two 
imported  diamonds.  (1917)  31  Op.  Atty.- 
Gen.  92. 

Cigarettes  shipped  abroad  for  destruction 
as  entitled  to  drawback  provision. — A  draw- 
back is  not  allowable  under  this  paragraph  on 
cigarettes  manufactured  in  the  United  States 
from  imported  Turkish  toibacco  for  domes- 
tic trade  and  which  have  been  recalled  from 
domestic  trade,  after  having  become  deterio- 
rated or  unsalable,  and  then  shipped  abroad, 
not  for  use  in  the  commerce  of  any  foreign 
country,  but  for  the  purpose  of  destruction. 


The  sending  of  goods  out  of  this  country 
merely  for  the  purpose  of  destruction  does 
not  constitute  an  "  exportation  "  within  the 
intent  of  the  drawback  provision  of  the 
statute  in  question.  (1916)  31  Op.  Atty.- 
€^n.  1. 

Vol.  II,  p.  1161,  sec.  3061.     [First 

ed.,  vol.  II,  p.  74r2.] 
Liability  of  collector  for  asMnIt  in  stop- 
ping vehicle  for  search. — ^A  deputy  collector 
of  the  United  States  customs  service  may 
not  be  prosecuted  in  a  state  court  for  felo- 
nious assault  because  he 'fired  a  shot  at  an 
automobile  in  order  to  intimidate  the  occu- 
pants and  cause  them  to  stop  the  automobile 
so  that  it  could  be  searched  in  accordance 
with  the  provisions  of  this  section.  Bof  p. 
Beach,  (S.  D.  Cal.  1919)  269  Fed.  966. 

Vol.  11,  p.  1161,  sec.  3062.    [First 

ed.,  vol.  II,  p.  743.] 
Transportation  of  merchandise  prohibited 
from  importation. —  This  section  has  no  ap- 
plication to  vehicles  used  to  transport  mer- 
chandise which  cannot  be  entered  in  the 
custom  house  at  all.  Thus,  an  automobile 
used  to  bring  intoxicating  liquors  into  the 
United  States  may  not  be  forfeited  under 
this  section,  since  the  importation  of  tuch 
liquors  is  prohibited  by  the  Act  of  Aug,  10, 
1917,  ch.  53,  §  15  (1918  Supp.  Fed.  Stat. 
Ann.  188).  U.  S.  c.  One  Ford  Automobile, 
etc.,  (C.  C.  A.  ad  Cir.  1919)  262  Fed.  374. 
The  court  said:  "By  the  act  of  August 
10,  1917,  it  is  an  offense  to  import  distilled 
spirits,  and  the  act  prescribes  a  new  and 
specific  punishment  for  its  violation.  It 
was  a  war  measure.  The  customs  law  stat- 
utes referred  to  do  not  make  it  a  crime  to 
bring  in  distilled  spirits  into  the  United 
States  from  the  Dominion  of  Canada,  and 
it  was  not  until  August  10,  1917,  that  auch 
action  constituted  a  breach  of  the  criminal 
law.  This  act  makes  no  reference  to  any 
other  statute,  and  if  a  forfeiture  be  granted 
now  of  the  automobile  of  the  defendant  in 
error,  it  would  be  imposing  added  punish- 
ment not  provided  for  in  the  statute.  In- 
deed, it  would  be  a  double  punishment  for 
the  conunission  of  one  offense,  and  thia  is 
not  permissible.  The  customs  laws  referred 
to  have  for  their  purpose  and  intention  a 
prevention  of  smuggling  merchandise  into 
the  United  States.  It  was  intended  to  pro- 
vide customs  duties  to  be  paid  for  the  im- 
portations. After  August  10,  1917,  Tour- 
ville  could  not  bring  distilled  liquors  into 
the  United  States,  irrespective  of  the  cus- 
toms law.** 

V(H.  II,  p.  1168,  sec.  3082.    [First 

ed.,  vol.  II,  p.  748.] 
Failure  to  enter  free  goods. —  To  same  ef- 
fect   as    original    annotation,   see   U.    S.    r. 
Twenty-Five  Pictures,    (S.  0.  K.  Y.   1M9) 
260  Fed.  8&1. 
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Failttre  to  preMst  certified  iSToioed— -  In 
U.  S.  T.  Twenty-Five  Pictures,  (8.  D.  N.  Y. 
1»19)  200  Fed.  861,  an  importer  failed  to 
present  a  certified  consular  invoice  for  cer- 
tain oil  paintings  imported  hj  him  as  re- 
SDired  by  section  3E  of  the  Tariff  Act  of 
>ct.  3,  1&16,  ch.  16  (2  Fed.  Stat.  Ann.  (2d 
fd.)  1012).  In  holding  that  such  failure 
wu  sufficient  to  show  intent  on  the  part  of 
the  importer  to  violate  the  law  and  to  bus* 
tain  a  forfeiture,  the  court  said : 

"The  question  remains  whether  the  words 
of  section  3082,  supra,  'fraudulently  or 
knowingly'  make  it  necessary  to  show  intent 
to  violate  the  law  on  the  part  of  the  claim- 
ant, or  his  agent,  in  order  to  establish  a 
cause  of  forfeiture  under  the  fourth  count. 

"  It  was  held  by  Judge  Ray  in  the  Case  of 
Fifty  Waltham  Watch  Movements  (D.  C.) 
139  ed.  291,  and  by  the  Supreme  Court  of 
Arizona,  in  Six  Parcels  of  Placer  Gold  v. 
United  States,  8  Ariz.  389,  76  Pac.  473,  that 
a  failure  to  comply  with  the  customs  provi- 
sions as  to  entry  would  not  be  excused  in  a 
proceeding  to  forfeit  merchandise  merely  be- 
raase  the  goods  were  not  in  fact  dutiable. 
By  both  courts  it  was  apparently  thought 
that  an  intention  to  defraud  the  United 
States  of  customs  revenues  was  not  a  neces- 
sary  ingredient  of  the  crime  covered  by  sec* 
tion  3082.  See,  also,  United  States  i>,  Mc- 
Kim,  Fed.  Gas.  15,693.  I  am  inclined  to 
think  that  proof  of  purpose  to  do  the  for- 
bidden act  18  enough  to  satisfy  the  require- 
ments of  the  provisions  of  section  3082.  But 
if  the  addition  of  the  word  '  fraudulently ' 
(though  in  the  disjunctive)  requires  proof 
of  an  intention  to  defraud  the  government, 
■the  requisite  fraud  need  not  consist  of  dep- 
rivation of  customs  revenues.  The  collation 
of  information  in  order  to  pass  upon  the 
classification  of  merchandise,  and  the  ques- 
tion often  most  difficult  as  to  whether  it  is 
dutiable,  and,  if  so,  just  what  duty  is  im- 
posed, is  an  important  function  of  the  reve- 
liue  department  of  the  government.  Without 
such  information,  the  Customs  Act  cannot 
really  be  enforced  or  the  revenues  collected. 

**  By  the  failure  of  the  importer  to  comply 
with  section  3  E  and  produce  a  consular  in- 
voice, any  part  of  the  shipment  that  was 
not  original  paintings  or  replicas  or  works 
of  art  over  100  years  old  apparently  escaped 
duty,  and  the  antiquities  also  escaped  duty 
because  the  importer  did  not  furnish  satis- 
factory proof  of  age.  Indeed,  in  the  case  of 
all  this  merchandise,  any  exemption  and 
classification  was  dependent  on  proof.  To 
deprive  the  United  States  of  the  information 
it  was  entitled  to,  and  of  the  opportunity  for 
investigation  and  classification  afforded  to 
it  by  the  express  provisions  of  section  3  E, 
was  to  defraud  the  United  States.  In  Haas 
c.  Henkel,  216  U.  S.  462,  30  Sup.  Ct.  249, 
54  L.  Ed.  669,  17  Ann.  Cas.  1112,  which  was 
an  indictment  for  a  conspiracy  to  defraud  the 
United  States  by  bringing  an  employee  of  the 
Department  of  Agriculture  to  furnish  eecret 
iaformationi  the  Supreme  Court  says  that  it 


is  enouffh  to  defraud  tlie  government  if  an 
act  is  done  calculated  to  obstruct  or  impair 
it«  efficiency  and  destroy  the  value  of  its 
operations  and  reports  as  fair,  impartial,  and 
reasonably  accurate.  See,  also.  Stager  v. 
United  States,  233  Fed.  at  page  511,  147 
C.  C.  A.  396.  It  seems  dear  from  the  con- 
duct of  the  importer  that  he  avoided  sub- 
mitting the  merchandise  to  the  investigation 
which  the  production  of  a  proper  consular 
invoice  and  a  regular  entry  would  have  in- 
volved, and  that  he  did  this  deliberately  and 
clandestinely  because  he  wished  to  take  no 
chances  of  paying  duty." 

Goods  import^  by  a  customs  official  in 
violation  of  R.  S.  sec.  2638  are  imported 
*'  contrary  to  law  "  and  subject  to  forfeiture 
under  this  section.  In  re  200  7/12  Dozen 
Wool  Hose,  etc.,  (C.  C.  A.  2d  Cir.  1920)  263 
Fed.  376. 

Stolen  goods. —  This  section  is  applicable  to 
the  receipt  of  a  coil  of  rope  stolen  and 
brought  ashore  by  a  sailor  from  a  vessel 
from  a  foreign  port.  Goldman  t*.  U.  S., 
(C.  C.  A.  5th  Cir.  1920)  263  Fed.  340. 
The  court  said:  "We  think  section  3062 
was  not  intended  to  be  limited  to  cases  of 
smuggling  in  the  sense  of  introduciuff  duti- 
able merchandise  without  paying  and  with 
the  intent  to  avoid  payfng  the  duty  on  it. 
The  proper  administration  of  the  custom 
laws  requires  that  it  be  given  a  wider  scope. 
It  is  important,  in  order  to  enforce  the  col- 
lection of  duties,  to  establish  many  regula- 
tions relating  to  the  introduction  of  mer- 
chandise into  the  country,  other  than  the 
ultimate  one  of  requiring  the  payment  of 
duties.  These  are  auxiliary  regulations  and 
can  only  bo  enforced  by  the  imposition 
of  penalties  and  punishment  for  their  infrac- 
tion. It  is  necessary  not  only  to  establish 
them,  but  to  make  disobedience  of  them 
criminal.  This  Congress  accomplished 
through  the  enactment  of  section  3082,  the 
effect  of  which,  as  we  construe  it,  is  to 
punish  criminally  and  by  forfeiture  the 
bringing  into  the  United  States  of  any 
merchandise,  whether  dutiable  or  nondutiable, 
contrary  to  law,  and  the  receiving  and  buy- 
ing of  it  knowing  it  to  have  been  brought  in 
contrary  to  law.  "Contrary  to  law"  we 
construe  to  mean  to  be  in  violation  of  any 
regulation,  relating  to  its  introduction,  es- 
tablished by  law  (other  than  section  3082 
itself)  and  made  punishable  when  disobeyed. 
Keck  V.  U.  S.,  172  U.  S.  434-437,  19  Sup.  Ct. 
264,' 43  L.  Ed.  505;  One  Pearl  Chain  c. 
U.  S.,  123  Fed.  371,  59  C.  C.  A.  499;  Estes  v. 
U.  S.,  227  Fed.  818,  142  C.  C.  A.  342. 

"  It  is  further  urged  by  the  defendant  that 
the  rope  was  not  'merchandise'  within  the 
meaning  of  section  2872.  It  may  be  conceded 
that  it  was  origijially  part  of  the  ship's 
tackle,  and  that  so  long  as  it  remained  so  it 
could  not  be  merchandise,  nor  require  a  ner- 
ivM  for  its  landing.  U.  S.  v.  A  Chain  Calle, 
25  Fed.  Cas.  391,  No.  14,776;  The  Gertrude, 
10  Fed.  Cas.  265,  No.  6,370.  It  was  not 
therefore  subject  to  forfeiture,  at  least  as 
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rgainst  the  ship's  owner.  However,  when  the 
sailors  from  whom  the  defendant  received  it 
stole  it  from  the  ship  hy  paying  it  out  over 
the  ship's  side  into  a  skiff  with  the  intent  to 
sell  it  when  landed,  it  ceased  to  he  a  part  of 
the  ship's  tackle  as  to  them  and  as  to  their 
guilty  receiver  and  forthwith  became  mer- 
chandise. It  was  being  landed  by  the  sailors 
for  the  purpose  of  sale,  and  the  fact  that 
they  acquired  possession  of  it  by  theft  does 
not  as  to  them  and  their  guilty  receiver 
prevent  this  conclusion." 

Concealment  by  agent. —  Where  an  agent, 
contrary  to  the  orders  of  Jiis  principal,  con- 
ceals and  fails  to  declare  merchandise  brought 
by  him  into  this  country,  the  principal  is 
bound  by  the  acts  of  the  agent,  and  the  mer- 
chandise is  subject  to  forfeiture.  U.  S.  v. 
One-Strand  Pearl  Necklace,  (S.  D.  N.  Y. 
1910)    260  Fed.  671. 

Indictment  —  description  of  goods. —  It  is 
not  necessary  to  describe  the  smuggled  mer- 
chandise by  the  name  under  which  it  is 
aescribed  in  the  tariflf  schedule.  U.  S.  r. 
Powers,  (W.  D,  Wash.  1920)  263  Fed.  T24. 
holding  a  description  of  the  property  as 
**  four  bottles  of  whiskey  "  to  be  sufficient. 

1918  Suppv  p.  140,  sec.  500. 

"  When  imported."--The  expression  "  when 
imported,"  in  this  section,  should  be  read  as 


meaiiilig  ''which  are  imported,^'  and  -should 
be  construed  as  having  no  purpose  to  change 
the  time  or  condition  umier  which  a  collec- 
tion of  revenue  is  to  be  had.  Vandegrift  & 
Co.  V.  U.  S.,  (1»19)  9  U.  S.  Gust.  App.  112. 

•'Flavors." — Synthetic  coumarin,  shown  to 
be  used  as  a  material  in  the  manufacture  of 
flavoring  extracts,  and  not  as  a  flavor  itself, 
ia  not  classifiable  under  the  provision  for 
'•  flavors,"  in  Group  III,  of  this  section.  U.  S. 
V.  Lehn,  (1919)  9  U.  S.  Cast.  App.  309. 

1918  Supp.,  p.  149,  sec.  708. 

Fnmishing  information  to  War  Trade 
Board.— The  United  States  Tariff  Conunis- 
sion  is  not  prohibited  from  placing  in  the 
hands  of  the  War  Trade  Board  for  appro- 
priate use  trade  secrets  which  have  come  mto 
the  possession  of  the  commission  in  the 
course  of  the  exercise  of  its  official  functions. 
Ihe  Tariff  Commission  should  furnish  such 
information  to  the  War  Trade  Board  on?y 
after  due  consideration  of  the  use  designed 
to  be  made  of  it,  and  if,  as  a  result  of  its 
inquiry,  the  commission  has  any  doubt  as 
to  whether  the  proposed  use  of  such  infor- 
mation would  be  inimical  to  the  purpose  of 
the  statutory  inhibition  against  divulgin^^ 
trade  secrets,'  it  would  be  entirely  within  the 
scope  of  its  sound  discretion  to  decline  to 
disclose  it.     (1919)   31  Op.  Atty.Gen.  541. 


DISTRICT  OF  COLUMBIA 


1918  Supp.,  p.  151.     [Control  and 

regulation,   etc] 

**A  bona  fide  purchaser  for  his  own  occu- 
pancy" may  recover  possession  of  the  prem- 
ises without  proving  that  the  premises  ara 
necessarily  required  for  his  own  occupancy. 
Borden  v.  Carter,  (App.  Cas.  D.  C.  1919) 
261  Fed.  458. 


For  cases  construing  this  resolutioiiy 
Maxwell  r.  Brayshaw,  (App.  Cas.  D.  C- 
1919)  258  Fed.  957;  Gilder  i*.  Dickens,  (App. 
Cas.  D.  C.  1919)  258  Fed.  962;  White  V. 
Hickman,  (App.  Cas.  D,  C.  1919)  258  Fed- 
963 ;  Williams  v.  Jacobs,  ( App.  Cas.  D.  C. 
1919)  258  Fed.  964;  Biggs  r.  Sparks,  (App. 
Cas.  D.  C.  1919)   258  Fed.  964. 
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1918    Supp.,    p.    166.      [Lands   for 

military  purposes,  etc] 

Necessity  of  condemnation  —  Review  by 
courts. —  The  question  of  the  necessity  of  a 
condemnation  under  this  section  rests  with 
the  Secretary  of  War  and  his  action  is  not 
reviewable  by  any  court.  U.  S.  i;.  Forbes, 
(M.  D.  Ala.  1919)  269  Fed.  585.  In  passing 
upon  these  questions,  the  court  said: 

''There  appears  to  be  a  clear  distinction 
between  the  adjudged  cases  brought  under 
acts  of  the  state  legislature  by  railroad  com- 
panies, waterworks  companies,  and  the. like. 


and  those  adjudged  cases  where  the  United 
States  has  sought  to  condemn,  under  Act  of 
Congress,  lands  for  public  use. 

"In  the  first  class  of  cases  the  necessity 
for  the  condemnation  seems  to  be  a. question 
for  judicial  determination.  In  the  other 
class,  to  which  class  the  case  we  are  no^r 
trying  belongs,  the  question  of  the  necessity 
for  the  condemnation  is  not  left  to  judicial 
determination,  for  this  power  was  bestowed 
by  Congress  on  the  Secretary  of  War,  the 
Secretary  of  the  Treasury,  or  Secretary  of 
the  Interior,  as  the  case  may  be;  and  the 
weight  of  authority  sustains  the  proposition 
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that  the  action  of  the  official  to  whom  this 
duty  and  discretion  it  delegated  by  Con- 
gress is  not  reviewable  by  any  court.  ...  It 
is  also  competent  to  delegate  the  authority 
to  decide  upon  the  necessity  for  its  taking. 
Cooley,  Const.  Lim.  (5th  ed.)  668-670.  As 
wag  said  in  the  Narragansett  Cabe  [145  Fed. 
654]:  'While  the  taking  of  property  must 
always  be  limited  to  the  necessity  of  the  case, 
and  consequently  no  more  can  be  appropri- 
ated in  any  instance  than  the  proper  tribunal 
shall  adjudge  to  be  needed  for  the  particular 
use  for  which  the  appropriation  is  made,  the 
Secretary  of  War  is  authorized  by  Congress 
to  make  the  judgment  as  to  what  land  is 
needed.' 

''Again,  in  the  case  of  the  United  States 
V.  Burley  (C.  C.)  172  Fed.  615,  in  a  pro- 
ceeding by  the  United  States  to  condemn 
land  for  reservoir  purposes,  under  the  Irri- 
gation Act,  Act  of  Congress  June  17,  1902 
c.  1093  32  Stat.  388,  the  court  held  that 
'Whether  a  more  feasible  plan  of  irriga- 
tion than  the  one  adopted  might  be  devised, 
or  some  other  site  selected  for  the  reservoir, 
is  immaterial;  the  determination  of  the 
proper  government  authorities  being  conclu- 
sive.'    (Ist  headnote.) 

"And  in  the  case  of  the  United  States  v. 
OTfeUl  (D.  C.)  198  Fed.  677,  where  the 
power  conferred  upon  the  Secretary  of  the 
Interior  by  the  Reclamation  Act  (Irrigation 
Act),  Act  of  Congress  June  17,  1902,  was 
to  condemn  lands  necessary  for  use  in  con- 
structing irrigation  works,  the  court  said: 
'.  .  .  It  must  be  borne  in  mind  that  the 
petitioners  here  are  not  exercising  in  this 
proceeding  the  state's  power,  and  therefore 
are  not  bound  by  the  limitations  and  re- 
strictions placed  on  that  power;  but  they 
are  exerting  their  own  sovereign  right,  and 
the  only  restriction  on  the  exercise  of  that 
right  is  that  just  compensation  shall  be  made 
for  private  property  taken  for  public  use. 
Fifth  Amendt.  Const.  U.  S.' 

**  The  court  also  declared  r  '  The  question 
of  necessity  is  political,  and  must  be  deter- 
mined by  Congress.  ''When  the  use  is  pub- 
lic, the  necessity  or  exx>edience  of  appropri- 
ating an^  particular  property  is  not  a  subject 
cf  judicial  cogivizance." '  Citing  Boom  Co. 
IT.  Patterson,  98  U.  8.  403,  406,  25  L.  Ed.  206; 
U.  S.  i;.  Jones,  109  U.  S.  513,  518,  519,  3  Sup. 
Ct,  346,  27  L.  Ed.  1015.  And  in  the  O'Neill 
Case,  supra,  it  was  held  that  '"The  ques- 
tion of  necessity  is  not  one  of  a  judicial 
character,  but  rather  one  for  determination 
by  the  lawmaking  branch  of  the  govern- 
ment." Backus  i;.  Depot  Co.,  169  U.  S. 
567,  568,  18  Sup.  Ct.  445.  450,  42  L.  Ed. 
853.  The  legislative  branch  may  delegate 
the  determination  of  the  question  of  necee- 
aity.  The  Reclamation  Act  imposes  that 
duty  on  the  Secretary  of  the  Interior.  .  .  . 
On  the  facts  here  presented,  the  conclusion 
is  reached  that  the  only  inquiry  for  deter- 
mination in  limine  is  whether  the  contpem- 
plated  purpose  to  which  the  lands  sought  to 


be  eondenmed  are  to  be  devoted  to  is  a 
public  use.' 

''And  quoting  from  the  case  of  Shoemaker 
V.  United  States,  147  U.  S.  282,  13  Sup.  Ct. 
361,  37  li.  Ed.  170,  the  court  continued: 
'If  this  question  is  decided  in  the  affirm- 
ative, the  judicial  function  is  exhausted.' 

"  Other  decisions  of  the  federal  courts,  in- 
cluding the  Supreme  Court,  uphold  these 
principles. 

"This  court,  therefore,  cannot  review  the 
discretion  of  the  Secretary  of  War  in  causing 
this  proceeding  to  be  instituted  through  tho 
duly  authorized  and  responsible  official  of 
the  government,  the  United  States  Attorney 
for  this  district,  or  in  maintaining  the  suit 
after  he  has  caused  it  to  be  brought.  If  he 
had  the  undoubted  authority  and  discretion 
to  cause  the  condemnation  proceedings  to  be 
instituted,  then,  for  the  same  reason,  or  per- 
haps for  stronger  reason,  he  has  the  right 
to  prosecute  and  maintain  the  suit  to  a  con- 
clusion. ...  It  would  also  appear  to  be 
obvious  that  where  possession  of  the  prop- 
erty has  been  taken,  and  condemnation  pro- 
ceedings have  been  instituted,  and  expensive 
improvements  erected,  it  is  not  for  a  de- 
fendant, or  a  judge  or  court,  to  determine 
as  to  whether  the  property  will  be  used  by 
the  Secretary  of  War  permanently,  tem- 
porarily, or  for  the  purpose  for  which  the 
condemnation  proceedings  were  brought. 

"  If  the  use  be  a  public  one  —  and  such  it 
is  here  —  whether  the  necessity  exists  for  the 
taking,  and  the  extent  of  the  taking,  is  ex- 
clusively within  the  province  of  Congress  to 
determine,  and  Congress  has,  under  this  act, 
vested  this  authority,  not  in  a  court  or  a 
jury,  but  in  the  Secretary  of  War.  Kaw  Val- 
ley Drainage  Dist.  v.  Metropolitan  Water 
Co.,  186  Fed.  315,  319,  108  C.  C.  A.  393. 
The  Secretary  of  War  has  exercised  the 
discretionary  power  conferred  upon  him  by 
law,  and  I  do  not  think  that  Mr.  Forbes  can 
open  this  question  at  any  stage  of  the  pro- 
ceeding; and,  certainly,  he  cannot  now  raise 
such  issues  after  the  judgment  of  the  court 
ordering  .the  -lands  condemned  under  the 
prayer  of  the  petition,  which  judgment  of 
the  court  was  not  only  not  objected  to  at 
the  time,  but  was  acquiesced  in  by  the  defend- 
ant until  after  the  award  was  made  by  the 
commissioners. 

"The  status  of  this  case,  and  the  rights 
of  the  parties,  were  fixed  at  the  time  the 
petition  for  condemnation  was  granted,  and 
the  further  operation  of  the  law  invoked  to 
ascertain  the  just  compensation  to  be 
awarded  to  the  owner.  .  .  .  And  again,  after 
the  Secretary  of  War  has  exercised  the  au- 
thority vested  in  him  to  determine  that  there 
is  a  necessity  to  condemn  the  fee,  the  con- 
demnation proceedings  have  been  resorted  to, 
an  award  made,  and  nn  appeal  from  the 
award  is  taken  to  a  jury,  it  is  not  within 
the  province  of  the  court  to  say  what  shall 
be  done  with  the  land  or  tq  what  use  it  shall 
be   put.     This  is   reserved  to  the   Congress, 
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which,  of  oonrse,  can  act,  or  authorize  the 
Secretary  of  War  to  act." 

Jurisdiction  of  federal  courts  over  pro- 
ceedings under  Act. —  Condemnation  proceed- 
ings under  this  Act  may  be  instituted  in  the 
District  Ck>urt  for  the  district  where  the  land 
is  situated,  since  the  Act  of  August  1,  1888, 
ch.  728  (8  Fed.  ^at.  Ann.  (2d  ed.)  1111)  in 
terms  provides  "  that  such  proceedings  insti- 
tuted by  the  Secretary  of  the  Treasury  or 
any  other  officer  of  the  government,  seeking 
to  acquire  property  for  the  United  States  by 
condemnation,  or  under  judicial  process,  may 
be  instituted  whenever  it  is  necessary  or 
advantageous  to  the  government  so  to  do, 
and  that  the  United  States  District  Courts 
of  the  district  where  the  land  lies  shall  have 
jurisdiction  of  such  proceedings."  In  re 
Military  Training  Camp,  (E.  D.  Va.  1919) 
260  Fed.  986. 

Questions  to  be  determined. —  Under  this 
Act  the  judicial  question  to  be  determined 
is  whether  the  use  for  which  it  is  proposed 
to  take  the  property  sought  to  be  condemned, 
is  a  public  one  or  not.  When  that  is  done, 
the  judicial  function  is  exhausted,  and  the 
extent  to  which  property  may  be  taken,  or 
just  how  it  will  be  paid  for,  rests  in  the 
l^islative  discretion;  the  court,  however,  to 
see  that  just  compensation  is  made  before 
the  property  is  taken.  In  re  Military  Train- 
ing Camp,  (E.  D.  Va.  1919)  260  Fed.  »86. 

Objections  to  granting  of  petition  first 
made  on  appeal —  Where  the  defendant  in  a 
condenmation  proceeding  under  this  section 
makes  no  objection  to  the  granting  of  the 
petition  for  condemnation,  he  may  not  raise 
the  objection  for  the  first  time  in  the  appel- 
late court.  U.  S.  V.  Forbes,  (M.  D.  Ala.) 
1919)    259   Fed.  585,   wherein   it   was   said: 

"  It  is  also  urged  that  the  Act  of  Congress 
(Act  of  July  2,  1917)  authorizing  this  and 
the  like  condemnation  proceedings  requires 
them  to  '  be  prosecuted  in  accordance  with  the 
laws  relating  to  suits  for  the  condemnation 
of  property  of  the  states  wherein  the  pro- 
ceedings may  be  instituted.'  And  it  was 
further  contended  that  section  914,  R.  S. 
[vol.  IV,  Fed.  Stat.  Ann.  (2d  ed.)  21), 
known  as  the  Conformity  Statute,  is  appli- 
cable here. 

"  It  is  apparent,  of  course,  from  an  exam- 
ination of  the  Alabama  statutes  governing 
conndemnation  proceedings  (Code  Ala.  1907, 
IS  3860-38^7)  that  the  practice  governing 
the  Alabama  courts  cannot  be  followed  in 
every  particular  by  this  court. 

"The  books  contain  many  cases  where  the 
United  States  District  and  Circuit  Courts 
have  not  conformed  to  the  practice,  plead- 
ings, and  forms  and  modes  of  proceeding 
existing  at  the  time  in  like  causes  in  the 
courts  of  record  of  the  state  within  which 
such  circuit  or  district  courts  are  held.  See 
Nudd  t;.  Burrows,  91  U.  S.  426,  23  L.  Ed.  286; 
United  States  r.  Fidelitv  Co.,  236  U.  S.  512, 
35  Sup.  Ct.  298,  69  L.  Ed.  696;  St.  Clair  f;. 
United  States,   154  U.   S.   134,   14   Sup.   Ct. 


1002,  38  L.  Ed.  936;  In  rs  Chateaugay  Iron 
Co.,  128  U.  S.  544,  9  Sup.  Ct.  150,  32  L.  Kd. 
508;  McDonald  f.  Pless,  238  U.  S.  264,  35 
Sup.  Ct.  783,  59  L.  Ed.  1300;  Beers  v.  Hauf- 
man,  34  U.  S.  (9  Pet.  329,  9  L.  Ed.  145; 
Insurance  Co.  i;.  Morse,  20  WalL  445,  22 
L.  Ed.  365;  Parsons  1^.  Bedford,  3  Pet.  433, 
7  L.  Ed..  732;  Kennon  v,  Gilmer,  131  U.  S. 
24,  9  Sup.  Ct.  696,  33  L.  Ed.  110;  Brackenn  c. 
Union  Pacific  Ry.  Co.,  56  Fed.  447,  5  C.  C.  A. 
548;  Shepard  v,  Adams,  168  U.  S.  625,  18 
Sup.  Ct.  214,  42  L.  Ed.  602;  Lamaster  r. 
Keller,  123  U.  S.  389,  8  Sup.  Ct.  197,  31 
L.  Ed.  238.  In  the  trial  of  this  case  in  this 
court  the  condemnation  procedure  prescribed 
by  the  Alabama  statutes  cannot  be  followed 
in  every  particular.  In  the  first  instance, 
under  section  3860,  Code  Ala.  1907,  the  appli- 
cation must  be  made  to  the  court  of  probate 
of  the  county  in  which  the  lands  are  situated, 
and  if  the  petition  is  granted,  then,  under 
section  3869,  the  judge  of  probate  must  ap- 
point commissioners,  who  must  assess  the 
damages  and  compensation.  Section  3871. 
The  commissioners  are  required  by  section 
3874,  after  hearing  all  the  evidence,  to  make 
a  report  in  writing  to  the  court  stating  the 
amount  of  damages  and  the  compensation 
ascertained  and  assessed  by  them.  Under  the 
provisiona  of  section  3875,  any  party  may 
appeal  from  the  order  of  condemnation  to 
the  circuit  court,  the  superior  tribunal, 
where  the  matter  of  damages  must  be  sub- 
mitted to  a  jury;  and  upon  the  hearing  of 
such  appeal,  the  statute  (Code  of  Alabama 
1907,  i  3875)  provides  that  the  trial  'shall 
be  de  novo.'  Other  sections  of  this  Alabama 
law  provide  for  an  appeal  to  the  Supreme 
Court  of  the  state,  etc. 

**  In  the  instant  case  the  petition  for  con- 
demnation was  filed  in  this  court,  and  the 
court  heard  the  petition  without  objection  — 
that  is  to  say,  no  question  of  the  jurisdiction 
of  the  court  was  made,  and  no  question  of 
the  authority  of  the  Secretary  of  War  to 
cause  these  proceedings  to  be  instituted  was 
raised;  and  the  court,  after  a  full  and  fair 
hearing,  the  defendant  being  present  by  his 
attorney,  granted  the  prayer  of  the  petition 
for  condemnation,  and  appointed  commission- 
ers to  assess  the  damages,  and  gave  these 
commissioners  appropriate  'written  instruc- 
tions as  to  their  duties.  .  .  . 

"  I  think  the  defendant's  attorneys  would 
have  the  court  give  too  broad  a  meaning  to 
the  words,  '  on  such  appeal  ( to  the  circuit 
court  and  to  a  jury)  the  trial  shall  be 
de  novo.'  Section  3875,  Code  Ala.  1007. 
There  are  similar  statutes  of  other  states, 
where  it  is  provided  that  the  case  on  appeal 
shall  be  tried  'anew,'  or  a  'new  trial  had/ 
or  the  trial  *  shall  be  de  novo.'  And  some  of 
the  courts  in  defining  these  terms  have  given 
necessary  limitations  to  these  termn,  or  re- 
stricted the  scope  of  their  meaning,  in  order 
that  the  statute  may  be  workable  and  brought 
into  harmony  with  common  sense  and  the 
doing  of  justice  in  the  particular  case. 
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**  In  the  case  of  Ea  parte  iMorales,  63  S.  W. 
107,  108,  where  the  defendant  sought  to  file 
new  pleas,  the  Court  of  Appeals  of  Texas, 
construing  the  Texas  statute  providing  for  a 
*  trial  de  novo  in  the  county  court  *  where 
the  case  was  appealed  from  the  justice  of 
peace  said:  'These  articles  certainly  require 
that  the  trial  shall  be  de  novo  upon  the  origi- 
nal papers.  The  term  "  de  novo "  means 
"anew";  a  second  time.  ...  In  civil  cases 
this  term  has  been  construed  to  mean  that  a 
trial  de  novo,  where  an  appeal  is  taken  from 
a  judgment  of  a  justice  court  to  the  county 
court,  19  a  trial  upon  the  original  papers, 
and  upon  the  same  issues  had  in  the  court 


below.'     See  Ostrom    r.   Tarver    (Tex.   Civ. 
App.)   29  S.  W.  69. 

'^It  does  not  seem  that  the  defendant 
Forbes  can  here,  on  appeal  from  the  award 
of  the  commissioners  and  for  the  first  time, 
file  pleas  denying  the  right  to  condemn,  or 
the  necessity  to  condemn,  when  the  matter 
has  already  been  decided  by  the  court  at  a 
former  hearing  of  the  cause,  when  he  was 
present  by  his  attorneys,  and  when  and  where 
he  made  no  objection  to  the  granting  of  the 
petition  for  condemnation.  To  allow  him  to 
do  this  would  be  to  approve  his  speculation 
upon  the  award  of  the  conomissioners." 


ESTIMATES,   APPROPRIATIONS   AND 

REPORTS 


Vol.  Ill,  p.  138,  sec.  3679.    [First 

ed.,  1909  Siipp.,  p.  124.] 

Promulgation  by  President  of  regulation 
affecting  surgeons  which  creates  deficiency  in 
pay  fund. —  The  President  has  authority  to 
promulgate  the  amended  regulation  47  of  the 
Public  Health  Service,  which  gives  passed 
assistant  surgeons  a  right  to  promotion  to 
any  vacancy  in  the  grade  of  surgeon,  whether 


a  vacancy  exists  or  not,  after  12  years'  serv- 
ice and  passing  an  examination,  provided 
they  are  appointed  by  the  President,  with  the 
•  advice  and  consent  of  the  Senate;  and  the 
fact  that  the  amended  regulation  will  or  will 
not  have  an  eflfect  to  create  or  increase  a 
deficiency  in  the  pay  fund  appears  to  bear 
upon  its  wisdom  as  an  administrative  meas- 
ure and  not  upon  its  legality,  (1921)  31 
Op.  Atty.-Gen.  570. 


EVIDENCE 


Vol.  Ill,  p.  168,  sec.  861.     [First 

ed.,  vol.  Ill,  p.  7.] 
Testimony  given  at  a  former  trial  by  a 
witness  since  deceased  may  be  received  not- 
withstanding this  section.  Smythe  v.  New 
Providence  Tp.,  (C.  C.  A.  3d  Cir.  1920)  263 
Fed.  4S1. 

Vol.  Ill,  p.  172,  sec.  863.     [First 

ed.,  vol.  Ill,  p.  8.] 

When  taken  —  Examination  before  issue 
joined. —  To  same  effect  as  original  annota- 
tion, see  Levinstein  v.  Du  Pont  De  Nemours, 
(D.  C.  Mass.  1910)  258  Fed.  667,  which  was 
an  action  at  law. 

Notice  —  Length  of  notice, —  In  Jones  r. 
Illinois  Cent  R.  Co.,  (S.  D.  Miss.  1919) 
260  Fed.  488,  it  was  held  that  depositions  of 
witnesses  absent  from  the  state,  taken  on 
such  short  notice  that  the  defendants  were 
precluded  from  filing  cross-interrogatories  to 
accompany  the  commission,  were  inadmis- 
sible because  of  lack  of  reasonable  notice 
required  by  this  section  and  because  of  the 
failure  to  give  ten  days'  notice  as  required 
by  the  state  statute. 


Vol.  Ill,  p.  189,  seo.  866.     [First 

ed.,  vol.  in,  p.  20.] 

Showing  necessity  for  dedimns. —  To  same 
effect  as  original  annotation,  see  Levinstein  t>. 
Du  Pont  De  Nemours,  (D.  C.  Mass.  1919) 
258  Fed.  667. 

Determination  of  necessity  for  dedimusd — 
The  only  requirement  of.  this  section  for  the 
issuance  of  a  conmiission  is  that  it  be  neces- 
sary "  in  order  to  prevent  a  failure  or  delay 
of  justice."  The  determination  of  this  ques- 
tion is  for  the  court  issuing  the  commission 
and  cannot  be  collaterally  attadced  in  another 
federal  court.  Levinstein  v.  Du  Pont  De 
Nemours,  (D.  C.  Del.  1919)  258  Fed.  062. 

Vol.  Ill,  p.  193,  seo.  868.     [First 

ed.,  vol.  Til,  p.  23.] 

Refusal  to  testify  before  commissioner  as 
contempt. —  In  Levinstein  p.  Du  Pont  De 
Nemours,  (D.  C.  Del.  1919)  258  Fed.  662,  a 
witness  was  held  guilty  of  contempt  in  re- 
fusing to  testify  ^fore  a  commissioner  ap- 
pointed under  R.  S.  sec.  806  (3  Fed.  Stat. 
Ann.  (2d  ed.)  189).  The  court  said:  "The 
witness  last  asserts  as  a  defense  a  disclaimer 
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of  intentional  disrespect  or  design  to  em- 
barrass the  due  administration  of  justice. 
Such  denial  may  be  considered  as  purging  the 
contempt,  if  there  be  any  real  justification 
for  the  act  constituting  the  contempt.  But 
the  question  whether  a  certain  act  is  or  is 
not  a  contempt  does  not  depend  upon  whether 
there  is  present  an  actual  intent  to  embarrass 
the  due  administration  of  justice,  but  may  be 
determined  from  the  nature  of  the  act  and 
by  the  presence  or  absence  of  any  sound  and 
substantial  reason  for  its  occurrence.  No 
sound  reason  has  been  sho^vn  by  the  witness 
in  this  case  for  his  refusal  to  testify.  But 
the  absence  of  an  actual  intent  may  properly 
ha  taken  into  account  when  fixing  the  punish- 
ment. 

"  The  caae  presented  by  the  foregoing  facts 
is  radically  different  from  a  case  certified  for 
the  refusal  of  a  >ntness  to  answer  questions 
upon  the  ground  of  personal  privilege,  or 
wnere  it  clearly  or  afiirmatively  appears  that 
the  evidence  sought  cannot  possibly  be  com^ 
petent,  material  or  relevant,  and  that  it 
would  be  an  abuse  of  the  process  of  the 
court  to  compel  its  production. 

**  The  subpoena  issued  by  the  clerk  was  not 
only  a  subpoena  requiring  the  production  of 
certain  books  and  papers,  but  was  also  a 
subpoena  requiring  the  witness  to  appear  and 
testify.  Either  of  these  objects  may  be  en> 
forced  without  the  other.  Wilson  v.  United 
SUtes,  221  U.  S.  361,  373,  31  Sup.  Ct.  638, 
55  L.  Ed.  771,  Ann.  Cas.  1&12D  658.  The 
rule  issued  in  this  case  is  to  show  cause  why 
the  witness  should  not  be  adjudged  guilty  of 
contempt,  not  for  his  failure  to  produce  the 
books  called  for  by  the  subpoena,  but  solely 
because  he  declined  to  be  sworn  and  to 
testify.  It  is  immaterial  to  a  decision  in 
this  proceeding  whether  or  not  the  command 
to  produce  the  books  was  rightfully  inserted 
in  the  subpoena.  .  .  . 

"  It  appears  from  the  foregoing  that  the 
oommission  in  question  was  issued  by  a 
court  of  the  United  States  for  taking  the 
testimony  of  a  witness  named  therein  at  a 
place  within  this  district.  Further,  that  the 
clerk  of  this  court  did  on  the  application  of 
the  plaintiff  issue  a  subpcena  for  the  witness 
Lammot  Du  Pont  commanding  him  to  ap- 
pear and  to  testify'  before  the  commissioner 
named  in  the  commission  at  a  time  and  place 
stated  in  the  subpoena.  And  it  also  appears 
that  the  witness,  after  being  duly  served  with 
such  subpoena  refused  to  testify,  not  being 
privileged  from  giving  testimony,  and  such 
refusal  is  not  only  proven  to  the  satisfaction 
of  the  court,  but  is  admitted.  From  this  it 
unavoida/bly  follows  that  the  witness  must 
be  adjudged  in  contempt,  and  the  rule  miade 
absolute." 

Vol.  Ill,  p.  196,  sec.  875.     [First 

ed.,  vol.  Ill,  p.  25.] 

Order  directing  service  of  process  to  aid 
foreign  tribunal. —  While  a  federal  court  has 
power  to  execute  letters  rogatory,  it  will  not 


by  order  direct  the  service  of  process  to  aid  a 
foreign  tribunal  to  acquire  jurisdiction  over 
a  party  within  the  United  States.  In  re 
Letters  Rogatory,  etc.,  (S.D.N.  Y.  1M9)  261 
Fed.  652,  wherein  Hand,  J.,  said:  "Letters 
rogatory  have  been  so  long  familiar  to  our 
courts,  and  so  exclusively  limited  by  under- 
standing and  in  practice  to  proceedings  in  the 
nature  of  commissions  to  take  depositions  of 
witnesses  at  the  request  of  a  foreign  court» 
that  I  should  hardly  feel  inclined  to  assume 
such  a  novel  jurisdiction  as  is  proposed 
without  statutory  authority,  even  if  I  re- 
garded the  case  as  one  where,  as  a  matter  of 
sound  policy,  aid  should  be  given  to  the 
foreign  tribunal." 

Vol.  Ill,  p.  197,  sec.  882.     [First 

ed.,  vol.  Ill,  p.  26.] 

Letters  and  carbon  copies  of  letters,  in- 
troduced in  evidence  at  a  naval  court-martial 
and  required  by  article  34  of  the  Articles  for 
the  Government  of  the  Navy  (1  Fed.  Stat. 
Ann.  (2d  ed.)  432)  to  be  kept  on  file  in  the 
Navy  Department,  are  within  the  scope  of 
this  section,  and  hence,  copies  of  them  au- 
thenticated under  the  seal  of  the  department 
are  as  admissible  in  evidence  as  the  originals. 
Cohn  V.  U.  S.,  (C.  C.  A.  2d  Cir.  1919)  258 
Fed.  355,  169  C.  C.  A.  371.  With  reference 
to  the  scope  of  this  section,  the  court  said: 

"  In  Block  17.  United  States,  7  Ct.  CI.  406, 
413,  the  statutory  provision  above  referred  to 
was  considered,  and  the  court  declared  that — 

"  *  The  words  **  documents  and  papers,*' 
used  in  the  several  acts  of  Congress,  cannot 
bo  held  to  mean  every  document  or  paper  on 
file  in  the  Department,  but  such  only  as  were 
made  by  an  officer  or  agent  of  the  govern- 
ment in  the  course  of  the  discharge  of  his 
official  duty.  Any  other  rule  of  interpreta- 
tion w^ould  defeat  the  reason  on  which  all 
public  writings  are  admissible  as  evidence, 
i.  e.,  that  they  have  been  made  by  authorised 
and  accredited  agents,  appointed  for  the  pur- 
pose, and  that  the  subject-matter  of  such 
writings  is  of  a  public  nature. 

" '  Official  documents,  duly  certified,  need 
no  further  proof;  but  other  documents,  so 
certified,  do  not,  by  the  mere  fact  of  certi- 
fication, become  so  authenticated  as  to  entitle, 
them  to  be  received  as  evidence  if  they  are 
objected  to;  but  the  originals  must  be  pro- 
duced and  proved  according  to  the  course  of 
the   common   law.' 

"  But  if  the  *  originals '  above  referred  to 
happen  themselves  to  be  on  file  in  one  of  the 
departments,  there  must  be  power  in  the 
courts  to  compel  their  production  when 
needed  in  a  judicial  proceeding,  or  else  tran- 
scripts or  copies  of  them  certified  under  the 
seal  of  the  department  must  be  admissible  In 
evidence.  And  if  the  statute  applies  only  to 
such  writings  as  *  were  made  by  an  officer  or 
agent  of  the  government  in  the  course  of  the 
discharge  of  his  official  duty,'  then,  of  course, 
it  has  no  application  to  letters  by  this  defend- 
ant to  the  Chief  Yeoman  of  the  battleship 
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Arkuiflas,  although  it  would  extend  to  any 
letters  written  by  the  latter  to  the  defendant 
or  to  the  defendant's  father.  We  are  not 
inclined  to  put  so  narrow  a  construction  upon 
the  statute,  and  we  can  see  no  flubstantial 
reason  for  thinking  that  copies  of  such 
letters  as  are  on  file  in  the  record  of  the 
proceedings  of  the  court-martial,  and  which 
are  authenticated  fay  the  Department  of  the 
Navy  as  provided  in  the  act,  may  not  be 
introduced  in  evidence  at  the  trial  of  the 
defendant.  The  statute  authorizes  the  fntro* 
dnction  in  evidence  of  copies  of  any  docu- 
ments or  papers  which  are  required  by  law 
to  be  kept  on  file  in  the  departments,  pro- 
vided such  copies  are  authenticated  under  the 
seal  of  the  department  in  which  the  docu- 
ment is  kept.  It  ifl  the  opinion  of  the  ma- 
jority of  this  court  that  the  statute  was  in- 
tended to  apply  at  least  to  any  document  or 
paper  which  is  by  law  required  to  be  filed 
and  kept  on  file  in  any  of  the  Executive  De- 
partments of  the  government.  A  document 
or  paper  which  is  required  to  be  so  filed  and 
kept  on  file  is  in  the  opinion  of  the  majority 
of  the  court  an  ofiicial  document  as  much  so 
as  one  which  is  written  or  published  by  an 
officer  in  his  official  character  or  in  the  per- 
formance of  an  official  duty.  The  word 
'  official '  is  defined  in  the  New  Standard 
Dictionary  as  follows: 

"'1.  Of  or  pertaining  to  an  office  or  public 
trust;  as  official  duties. 

"*2.  Derived  from  the  proper  office  or 
officer,  or  from  the  proper  authority;  au- 
thoritative; as,  an  official  report.' 

"A  paptfr  which  must  be  kept  on  file  in  a 
designated  office  and  which  cannot  be  re- 
moved therefrom,  pertains  to  that  office,  and 
so  becomes  official.  And  we  are  unable  to  see 
why  the  statute  is  not  as  applicable  to  that 
class  of  official  papers  as  well  as  to  the  other 
class.  The  one  class  is  as  much  within  the 
letter  of  the  statute  as  is  the  other,  and  it 
is  also  as  much  within  the  reason  and  the 
spirit  of  the  statute." 

Vol.  Ill,  p.  212,  sec.  905.     [First 

ed.,  vol  III,  p.  37.] 
Memorandum  of  decision  as  evidence  of 
judgment. — ^A  memorandum  of  decision  by  a 


jidge  for  the  information  of  the  derk  whose 
duty  it  is  forthwith  to  make  an  entry  of 
judgment  is  but  a  direction  to  enter  judg- 
ment as  distinguished  from  a  judgment  and 
is  an  action  on  the  judgment  brought  in  a 
state  other  than  that  in  which  it  was  ren- 
dered; such  memorandum  of  decision  is  not 
admissible  as  proof  of  the  judgment.  Bruce 
p.  Adcroyd,   (Conn.  1920)    110  Atl.  8^5. 

Full  faith  and  credit  —  Evidence  of  judg- 
ment roU  and  juriadicHonal  facts. —  In  an 
action  on  a  judgment  of  a  sister  state  the 
introduction  of  the  judgment  duly  authenti- 
cated as  required  by  this  section  is  sufficient 
to  sustain  the  plaintiff's  case  if  the  defend- 
ant offered  no  evidence;  in  other  words  such 
introduction  makes  a  prima  facie  case.  It 
is  not  necessary  to  introduce  the  judgment 
roll  or  offer  proof  of  jurisdictional  facts. 
Lang  f>.  Lang,   (S.  D.  1919)   173  N.  W.  443. 

Sufficiency  of  record  as  establishing  judg- 
ment.—  "There  can  be  no  doubt  but  that 
any  state  may  determine  for  itself  what  are 
the  essentials  of  a  judgment  of  record  in  its 
own  courts.  If  the  record  discloses  such  es- 
sentials as  to  entitle  it  to  recognition  as  a 
judgment  in  a  domestic  court,  it  is,  under 
the  United  States  Constitution  and  the  stat- 
ute, entitled  to  the  same  recognition  in  the 
courts  of  other  states.  Bank  of  North  Amer- 
ica f?.  Wheeler,  28  Conn.  433,  73  Am.  Dec. 
688.  Conversely,  it  must  follow  that  if  the 
domestic  courts  would  not  recognize  •  the 
record  as  establishing  a  judgment,  it  cannot 
be  given  that  effect  in  any  other  state.  The 
law  of  the  state  in  which  the  judgment  is 
rendered  governs,  and  not  the  law  of  the 
other  state  in  which  the  record  is  sought  to 
be  used  to  establish  the  fact  of  a  judgment 
in  the  original  jurisdiction."  Bruce  «.  Ack- 
royd,  (Conn.  1920)    110  Atl.  835. 

Vol.   Ill,  p.  227.      [Admitted  hand- 

tmting    allowed    as    evidence.^ 

[First  ed.,  1914  Supp.,  p.  141.] 

This  act  changes  the  common-law  rule  in 
regard  to  comparison  of  writings. —  To  same 
effect  as  original  annotation,  see  Smythe  v. 
New  Providence  Tp.,  (C.  C.  A.  3d  Cir.  1920) 
263  Fed.  481. 
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Vol.  Ill,  p.  243,  sec.  3.     [First  ed., 

vol.  Ill,  p.  54.] 
*  For  at  least  four  weeks.^ — To  same  effect 
as  original  annotation  see  Walker  v.  Stuart, 


(D.  C.  Md.  1919)  261  Fed.  427,  holding  that 
there  was  not  a  compliance  with  the  statute 
where  the  first  puhli cation  was  only  23  days 
hefore  the  date  of  sale. 
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**  If  the  respondent  can  recover,  under  the 
guaranty  diause  in  the  contract,  more  than 
the  prices  fixed  by  the  Federal  Food  Admin- 
istration, the  law  under  which  such  prices 
were  so  fixed  would  be  nullified.  The  pur- 
pose of  the  Food  Control  Act,  as  applied  to 
the  subject-matter  of  the  contract  here  in 
controversy,  was  to  insure  fishermen  a  rea- 
sonable price  for  the  fish  they  caught,  enable 
the  cannery  men  to  secure  an  adequate  sup- 
ply of  fish  for  canning  purposes  at  such  a 
reasonable  price  as  would  enable  them  to  sell 
the  same  at  a  reasonable  price  to  the  pur- 
chasing public  and  make  a  fair  profit.  If  the 
act  could  be  avoided  by  contracts  such  as  the 
one  here  in  question,  its  provisions  would  be 
largely  defeated.  To  hold  that  this  contract 
was  one  of  employment,  and  therefore  not 
subject  to  the  regulations  of  the  Federal 
Food  Administration,  would  be  to  put  a  pre- 
mium upon  subterfuge.  While  the  Food  Con- 
trol Act  remains  in  force  and  effect,  its  pro- 
visions must  be  held  controlling,  and  that 
contracts  made  in  violation  thereof  are  unen- 
forceable." 

Sugar  refiners'  agreement  with  Food  Ad- 
ministration as  violating  Sherman  Antitrust 
Act. — A  certain  agreement  negotiated  by  the 
United  States  Food  Administration  with  the 
leading  refiners  of  sugar  in  the  United  States 
which  provides  that  until  December  31,  1919, 
the  refiners  should  purchase  their  entire  re- 
quirements of  raw  sugar  from  the  United 
States  Sugar  Equalization  Board,  Inc.  (an 
agency  of  the  Food  Administration),  and 
that  during  such  period  the  refiners  shall 
observe  a  Kxed  maximum  price  on  all  sugar 
manufactured  by  them,  was  authorized  by 
the  Food  Control  Act  and  was  not  prohibited 
by  the  Sherman  Antitrust  Act.  (See  vol.  IX, 
p.  644.)     31  Op.  Atty.-Gen.  376. 

1918  Supp.,  p.  183,  sec.  4. 

Punishment  for  making  unreasonable  rates. 
—  In  U.  S.  V,  Mossew,  (N.  D.  N.  Y.  1919) 
261  Fed.  999,  it  appeared  that  the  defendant 
was  indicted  for  a  violation  of  this  section 
in  making  unreasonable  rates  and  charges 
for  a  necessary.  He  pleaded  guilty  and  was 
fined  five  hundred  dollars.  In  granting  a 
writ  of  error  on  the  ground  that  this  Act 
provided  no  punishment  for  such  an  offense, 
the  court  said: 

"  While  by  section  4  it  is  declared  to  be 
unlawful  to  make  any  unjust  or  unreasonable 
rate  or  charge  in  handling  or  dealing  in 
necessaries,  it  is  impossible  to  find  in  the 
act  any  provision  for  the  punishment  of  this 
particular   act   so   made   unlawful. 

"  Penalties  and  punishments  are  denounced 
by  the  act  for  the  doing  of  certain  acts  by 
this  section  made  unlawful  as  well  as  for 
•other  acts  forbidden  by  other  sections  of  the 
act,  but  no  penalty  is  prescribed  for  doing 
other  of  the  acts  made  imlawful  by  this 
section. 

"  There  is  no  general  provision  in  the  act 
denouncing  a  penalty  or  punishment  for   a 


violation  of  these  provisions  where  no  specific 
penalty  or  punishment  is  provided.  The  re- 
sult is  that,  while  it  is  made  '  imlawful '  to 
make  an  unreasonable  and  unjust  charge  for 
a  necessary,  no  penalty  or  punishment  is 
expressly  denounced  or  prescribed  for  the 
doing  of  such  unlawful  act,  and  made  unlaw- 
ful by  a  valid  statute.  ...  In  the  instant 
case  Congress  has  defined  the  act  of  making 
an  excessive  and  an  unreasonable  charge  for 
a  necessary  by  any  dealer  therein  an  offense 
against  the  law  of  the  United  States,  and 
hence  the  act  is  denounced  as  a  criminal 
offense,  in  that  it  is  declared  to  be  unlawful. 
The  District  Cburts  are  givein  general  original 
power  and  jurisdiction  to  try  all  indict- 
ments for  crimes  committed  against  the 
United  States.  Section  24,  Judicial  Code 
(Act  March  3,  1911,  c.  231,  86  Stat.  1091). 
Hence  we  have  a  law  making  the  act  unlaw- 
ful and  a  general  law  giving  to  the  United 
States  District  Court  jurisdiction  to  try  and 
determine  the  case,  but  we  have  in  the  act 
itself  no  penalty  or  punishment  denounced  or 
prescribed  for  the  doing  of  the  unlawful  act. 
By  section  4  of  the  act  of  Congress  referred 
to,  the  doing  of  each  of  more  than  half  a 
dozen  independent  acts  is  made  unlawful; 
but  the  act,  in  no  part  or  section  of  it,  pre- 
scribes a  penalty  or  punishment  for  the  com- 
mission of  several  of  these  unlawful  acta. 
The  omission  seems  to  have  been  deliberate 
and  intentional. 

"  I  think  it  doubtful  whether  the  statute 
makes  it  a  crime  or  misdemeanor  to  commit 
the  act  charged  in  the  indictment  against 
Mossew;  no  punishment  for  the  commission 
of  such  act  being  denounced  or  prescribed, 
even  though  the  commission  of  such  act  is 
declared  to  be  unlawful.  1  Bonvier  (14th 
ed. )  defines  a  *  crime '  as  '  an  act  committed 
or  omitted  in  violation  of  a  public  law  for- 
bidding or  commanding  it.'  But  1  Bishop's 
Criminal  Law,  §  43,  gives  this  definition: 
'A  wrong  which  the  government  noUees 
as  injurious  to  the  public  and  punishes  in 
what  is  called  a  criminal  proceeding  in  ita 
own  name.' 

"However,  in  12  Cyc.  142,  it  is  said: 

" '  It  has  been  held  in  some  of  the  cases 
that,  where  an  act  is  a  crime  solely  by  stat- 
ute and  no  penalty  is-  prescribed  in  the  stat- 
ute, an  indictment  will  be  quashed,  or  judg- 
ment arrested  ' —  citing  Curry  t?.  DiBt.  of 
Columbia,  14  App.  D.  C  423;  Cribb  v.  State, 
9  Fla.  409;  Gibson  f.  State,  38  Ga.  671; 
Rosenbaum  v.  State,  4  Ind.  599. 

"Also  it  is  said   ( same  page ) : 

"'Other  courts  have  held  that  where  a 
statute  prohibits  any  matter  of  public  griev- 
ance or  commands  a  matter  of  public  con- 
venience, although  no  penalty  is  prescribed 
for  disobeying  its  prohibitions  or  commands 
an  indictment  will  be  sustained  and  the 
offense  punished  by  a  fine' — citing  State  r. 
Fletcher,  6  N.  H.  257;  Keller  v.  State,  11 
Md.  525,  69  Am.  Dec.  226;  People  r.  Shea, 
3   Parker's   Cr.   Rep.    (N.    Y.)    562;    United 
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States  V.  O'Connor,  (D.  C.)  31  Fed.  449; 
2  Hawkins,  P.  C.  c  25,  §  4;  Russell  on 
Crimes,  40;  People  v.  Long  Island  R.  Co., 
134  N.  Y.  506,  31  N.  E.  873. 

"  In  United  States  v.  O'Connor,  aupra,  the 
court,  by  Thayer,  J.,  said: 

"  *At  the  beginning  of  the  inquiry  it  may 
be  further  conceded  that  no  statute  of  this 
state  or  of  the  United  States,  in  so  many 
words,  forbids  the  writing  of  names  in  the 
registration  book  in  the  manner  charged  to 
have  been  done  by  the  defendant,  or  imposes 
a  penalty  for  so  doing.  The  fact,  however, 
that  no  penalty  has  been  imposed  is  unim- 
portant, if  the  act  in  question  has  been  in 
effect  prohibited,  as  an  act  which  is  pro- 
hlMted  by  law  is  none  the  less  unlawful, 
although  no  penalty  is  denounced.' 

"This  decision  in  United  Slates  District 
Court  was  rendered  in  1887,  and  I  cannot 
find  that  it  has  ever  been  cited  or  referred  to. 
**  In  New  York  this  subject  is  fully  covered 
by  section  1937  of  the  Penal  Law  (Consol. 
Liaws,  c.  40),  which  declares: 

**  *A  person  convicted  of  a  crime  declared 
to  be  a  misdemeanor,  for  which  no  other 
punishment  is  specially  prescribed  by  this 
chapter,  or  by  any  other  statutory  provision 
in  force  at  the  time  of  the  conviction  and 
sentence,  is  punishable  by  imprisonment  in  a 
penitentiary,  or  county  jail,  for  not  more 
than  one  year,  or  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  by  both.' 

*'  The  same  provision,  except  as  to  penalty 
which  is  greater,  is  made  as  to  felonies  by 
aeetion  1935.  Diligent  search  fails  to  find 
any  similar  provision  in  the  statutes  of  the 
United  States,  or  any  general  provision  au- 
thorizing punishment  for  offenses  against  the 
l&w  where  no  provision  for  punishment  is 
made  in  the  act  creating  them. 

Tn  this  case,  on  the  imposition  of  the 
line  of  $500  by  the  court  after  plea  of  guilty, 
the  defendant  paid  the  fine  and  made  no 
motion  in  arrest  of  judgment,  nor  did  the 
defendant  move  at  that  term,  nor  has  he 
moved  at  any  subsequent  time  or  term,  to 
set  aside  or  quash  the  indictment,  or  set 
aside  or  vacate  the  conviction.  The  plea  of 
guilty  was  entered,  and  the  fine  imposed  and 
paid,  at  the  June  term  of  this,  court  held  at 
Binghamton.  That  term  ended  October  7^, 
when  the  October  term  of  this  court  com- 
menced. The  October  term  expired  Decem- 
ber 2d,  when  the  December  term  commenced. 
That  term  has  not  expired. 

^The  defendant  now  applies  for  a  writ 
of  error,  and  I  assume  that  it  is  my  duty 
to  grant  same,  and  therefore  the  writ  is 
granted  and  signed/' 

1918  Supp.,  p.  185,  sec.  10. 

Requisition  of  cottonseed  cake. —  Under  the 
provision  of  this  section,  the  President  has 
the  power,  acting  through  the  Food  Adminis- 
trator, to  requisition  cottonseed  cake  to  be 


used  to  preserve  the  cattle  herds  of  Texas  and 
insure  a  proper  meat  supply  for  the  country. 
(1918)   31  Op.  Atty.-Gen.  19«. 

Manner  of  sezring  proceas  on  United 
States. —  In  the  suit  against  the  United 
States  authorized  by  this  section,  the  petition 
should  be  served  on  both  the  district  at- 
torney and  the  Attorney-General.  National 
Casket  Co.  v.  U.  S.,  (S.  D.  N.  Y.  1920)  263 
Fed.  246,  wherein  it  was  said: 

"  It  seems  to  me  that  in  this  dilenuna  the 
analogy  of  sections  5  and  6  of  chapter  359 
of  the  Laws  of  1887  should  be  adopted,  and 
that  the  proper  procedure  is  to  file  and  serve 
petitions  as  therein  required.  There  is,  it  is 
true,  force  in  the  assertion  of  the  United 
States  that  the  difference  of  expression  be- 
tween section  10  and  sections  12,  16,  and  25 
might  indicate  a  difference  in  Intent.  Obvi- 
ously it  does  to  some  extent,  because  the 
jurisdiction  of  this  court  extends  to  '  all  such 
controversies,'  regardless  of  their  amount. 
Moreover,  it  is  a  little  perplexing  to  learn 
that  the  original  form  of  section  10  con- 
formed to  that  of  the  later  sections  and  that 
the  change  was  deliberately  made  in  the 
Senate.  Nevertheless,  some  solution  must  be 
found,  or  the  purpose  of  Congress  will  mis- 
carry, and  I  think  that  the  difference  of 
intent  between  section  10  and  the  later  sec- 
tions is  satisfied  by  the  removal  of  limitation 
in  amount  upon  the  jurisdiction  of  the  Dis- 
trict Court. 

"  The  service  of  a  summons  upon  the  local 
d^trict  attorney  has  the  support  of  no  prior 
procedure  ever  sanctioned  by  Congress^  and 
it  seems  to  me  more  likely  to  accord  with 
what  must  have  been  meant  to  adopt  the 
nearest  analogy  which  has  any  warrant  of 
law.  The  case  is  wholly  of  first  impression, 
but  it  must  be  decided  in  one  way  or  the 
other,  and  in  .such  circumstances  courts 
should,  I  think,  try  to  find  that  way  out 
which  leaves  the  fewest  anomalies,  excep- 
tions, or  diversities  between  cases  in  sub- 
stance the  same. 

''The  motion  to  vacate  the  summons  is 
therefore  granted,  but,  to  avoid  further  per- 
plexities, I  may  add,  in  accordance  with 
what  I  have  just  said,  that  petitions  follow- 
ing the  provisions  of  the  Tucker  Act  would 
in  my  judgment  answer  t}ie  requirements  of 
section  10." 

Authority  of  Food  Administration  Grain 
Corporation. —  The  Food  Administration 
Grain  Corporation,  as  an  authorized  agent  of 
the  President,  may  lawfully  extend  its 
operations  to  include  the  buying,  selling,  and 
storing  of  rye,  barley,  oats,  rice,  corn,  and 
other  cereals,  in  order  to  co-ordinate  the  flow 
of  such  commodities  to  seaboard  over  our- 
railways  and  to  assure  the  civil  population 
of  our  own  country  as  well  as  the  allies  a 
sufficient  amount  thereof,  and  to  provide 
sufficient  distribution  for  the  Army  and  Navy 
of  the  United  States  and  the  allies.  31  Op. 
Atty.-Gen.  344. 
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1918  Supp.,  p.  188,  sec.  15. 

Forfeiture  of  vehicles. —  To  same  eflTect  as 
1919  Supplement  annotations,  see  1^  S.  r. 
One  Ford  Automobile,  (N.  D.  N.'  Y.  1919) 
269  Fed.  894,  wherein  it  was  said: 

"  The  vehicles  used  by  the  offender  against 
this  statute  are  not,   of  themselves,  unlaw- 
fully in  the  United  States,  or  subject  to  seiz- 
ure,   condemnation    and    sale.      They    were 
used  in  the  commission  of  a  crime  against 
the   United   States  and   to  aid  in  the  com- 
mission of  such  offense.    The  property  itself 
and  not  the  owner  is  proceeded  against,  but 
if    seized,    condemned    as    forfeited    to    the 
United  States  and  sold,  the  owner  is  deprived 
of  his  property  and  of  his  ownership  in  such 
automobile  for  the  sole   reason   he  used  it 
as  an  instrumentality  in  the  commission  of  a 
crime.     The  automobile  did  nothing  of  its 
own  volition.    It  cannot  be  compared  to  the 
case  of  a  vicious  bull,  or  dog,  or  other  animal 
or  to  the  case  of  a  nuisance.     It  cannot  be 
doubted,    I    think,    that    the    state    in    one 
statute  may  provide  by  law  for  the  seizure, 
condemnation,  and  killing  of  every  ferocious 
or  dangerous  animal   apprehended   at  large 
and  doing  damage,  or  for  the  suppression  of 
a  nuisance,  and  in  another  statute  may  make 
it  a  crime  for  the  owner  to  harbor  such  an 
animal  and  allow  it  to  go  at  large  and  de- 
nounce a  punishment  by  fine  or  imprison- 
ment or  by  both  for  so  doing.    If  the  owner 
of  such  animal  offends,  he  may  be   appre- 
hended, convicted,  and  fined  or  imprisoned. 
This  would  not  bar  the  seizure,  condemna- 
tion,   and    killing    of   the   ferocious    animal 
under  the  other  statute,  even  though  it  de* 
prives    the    owner   of    such    animal    of    his 
property.     I  do  not  think  this  would  be  re- 
garded   as    the   imposition   of    a  double   or 
added  punishment.    The  animal  is  killed  or 
the  nuisance  suppressed  because  obnoxious  to 
the  law  and  prejudicial  to  the  general  welfare. 
But  an  automobile  or  other  vehicle  is  only 
operated  by  the  owner  or  by  his  authority 
and  is  of  itself  harmless  and  of  considerable 
value.     It  is  not  dangerous  to  the  public  or 
a  nuisance.    The  opium  act  of  1909   (act  of 
February  9,  1909,  c.  100,  35  Stat.  614),  above 
referred  to,   not  only  made   it  a  crime  to 
bring  smoking  opium  into  the  United  States, 
but  denounced  the  penalty  of  fine  or  impris- 
onment and  also  in  terms  provided  for  the 
forfeiture  of   the  opium.     The  seizure  and 
disposition  of  the  opium  in  the  one  case  and 
of  the  distilled  spirits  in  the  other  is  neces- 
sary to  the  effective  operation  and  enforce- 
ment of  the  law,  but  the  forfeiture  of  the 
vehicle  used,  automobile  in  this  case,  is  not. 
The  seizure  and  condemnation  and  disposi- 
tion of  the  opium  in  the  one  case  and  of  the 
distilled  spirits  in   the  other   are  not   acts 
done  by  way  of  punishment  for  the  commis- 
sion of  the  offense  of  bringing  them  into  the 
United  States  contrary  to  law,  but  to  prevent 
such  obnoxious  and  forbidden  articles  going 
at  large  or  into  use  in  the  United  States. 


This  cannot  be  said  of  the  automobile  used 
to  transport  the  prohibited  merchandise. 
In  the  exercise  of. its  police  power,  the  gen- 
eral govei-nment  has  declared  that  distilled 
spirits  shall  not  be  brought  into  the  United 
States.  It  is  true  that  the  prohibitory  act 
unlike  the  opium  act  does  not  itself  state 
what  shall  l)e  done  with  such  spirits  if 
brought  in,  but  the  old  statute  then  and 
still  in  force  does.  This  provision  is  sepa- 
rable from  the  part  providing  for  the  seizure 
and  forfeiture  of  the  vehicles  used  in  bring- 
ing in  such  articles  in  defiance  of  law.  The 
one  provision  is  applicahle  here,  the  other 
not.  Logically  we  well  may  inquire  why 
Congress  specifically  provided  in  the  opium 
act  for  its  seizure  and  condemnation  when 
brought  into  the  United  States  in  defiance  of 
law  if  it  was  thought  the  old  statute  author- 
ized the  seizure,  etc.,  of  such  goods  when  so 
brought  in. 

'*  I  am  of  the  opinion  and  hold  that  tn« 
seizure,  condemnation,  and  disposition  of  dis- 
tilled spirits  brought  into  the  United  States 
in  violation  of  the  act  of  August  10.  1917, 
is  not  illegal  or  adding  to  the  punishment 
prescribed  by  the  statute  itself,  but  that  the 
seizure,  condemnation,  or  forfeiture  of  the 
vehicle  or  instrumentalities  used  by  the 
offender  in  so  unlawfully  bringing  in  such 
prohibited  article  would  be." 

1918  Supp.,  p.  191,  sec.  25. 

Power  of  President  to  regulate  directly. — 
"  The  word  '  may '  in  the  last  clause  of  the 
first  paragraph  of  section  25  of  the  National 
Defense  (Lever)  Act  (40  Stat.  276)  is  per- 
missive. The  President  is  thereby  empow- 
ered, not  required,  to  exercise  his  authority 
to  regulate  the  prices  and  production  of  coal 
through  the  Federal  Trade  Commission  in 
each  instance.  This  is  the  ordinary  signifi- 
cance of  the  word.  United  States  v,  Lexing- 
ton Mill  Co.,  232  U.  S.  399,  34  Sup.  Ct.  337» 
5S  L.  Ed.  058,  L.  R.  A.  19156  774.  And 
that  it  was  so  intended  is  clear  from  the 
context.  It  may  be  noted  that  the  third 
paragraph  vests  in  the  President  a  similar 
optional  discretion  to  act  through  the  com- 
mission or  otherwise."  U.  S.  v.  Ford,  (S.  D. 
Ohio,   1920)    2^3  Fed.  449. 

Authority  of  commission  contingent — "The 
authority  of  the  commission  under  the  thir- 
teenth paragraph  of  the  section  is  to  fix 
local  prices  only  after  direction  by  the  Presi- 
dent to  make  the  investigation  authorized  by 
the  eleventh  paragraph.  The  grant  of  powers 
to  the  commission  is  contingent,  and  does 
not  become  effective  until  that  direction  is 
given.  Such  grant  does  not,  therefore,  re- 
quire the  construction  of  the  first  paragraph, 
to  the  effect  that  the  President  can  act  only 
through  the  commission,  for  which  the  de- 
fendant contends."  U.  S.  v.  Ford,  (S.  D. 
Ohio,  1920)  263  Fed.  449. 

Contract  in  vioUtion  of  Act. —  Though  tha 
Act  does  not  interfere  with  oontracts  made 
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before  its  esactment,  if  such  a  contract  has 
terminated,  a  new  contract  renewing  it  is 
invalid  if  the  price  is  higher  than  that  fixed 
under  this  section.  Bewly-Darst  Coal  Co. 
«.  Chattanooga  Gas  Co.,  (Tenn.  1920)  220 
a  W.  1083. 


Contracts  below  fixed  price.— The  price 
fixed  under  this  section  is  merely  a  maximum 
price  and  the  fixed  price  cannot  be  recovered 
under  a  contract  for  a  less  price.  Bewly- 
Darst  Coal  Co.  v.  Chattanooga  Oas  Co., 
(Tenn.  1920)  220  S.  W.  1083. 
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1918  Supp.,  p.  196,  sec.  1. 

Constitutionality. —  The  rights  of  the  sev- 
eral states  are  not  unconstitutionally  in- 
fringed by  the  Migratory  Bird  Treaty  of 
December  8,  1916,  and  the  Act  of  July  3, 
1918,  enacted  to  give  effect  to  such  treaty, 
under  which  the  killing,  capturing,  or  selling 
any  of  the  migratory  birds  included  in  the 
terms  of  the  treaty  is  prohibited  except  as 
permitted  by  regulations  compatible  with 
those  terms  to  be  made  by  the  Secretary  of 
Agriculture.  Missouri  v,  Holland,  (1920) 
252  U.  S.  416,  40  S.  Ct.  382,  64  U.  S.  (L.  ed.) 
— ,  {affirming  (W.  D.  Mo.  1919)  268  Fed. 
479),  w^herein  the  court  said: 

"To  answer  this  question  it  is  not  enough 
to  refer  to  the  Tenth  Amendment,  reserving 
the  powers  not  delegated  to  the  United 
States,  because  by  article  2,  section  2,  the 
power  to  make  treaties  is  delegated  expressly, 
uid  by  article  6  treaties  made  unoer  the 
authority  of  the  United  States,  along  with 
tlie  Constitution  and  laws  of  the  United 
States  made  in  pursuance  thereof,  are  de- 
clared the  supreme  law  of  the  land.  If  the 
treaty  is  valid  there  can  be  no  dispute  about 
the  validity  of  the  statute  under  article  1, 
section  8,  as  a  necessary  and  proper  means 
to  execute  the  powers  of  the  government. 
The  language  of  the  Constitution  as  to  the 
supremacy  of  treaties  being  general,  the  ques- 
tion before  us  is  narrowed  to  an  inquiry 
into  the  ground  upon  which  the  present  sup- 
posed exception  is  placed. 

"It  is  said  that  a  treaty  cannot  be  valid 
if  it  infringes  the  Constitution,  that  there 
are  limits,  therefore,  to  the  treaty-makine 
power,  and  that  one  such  limit  is  that  what 
an  act  of  Congress  could  not  do  unaided,  in 
derogation  of  the  powers  reserved  to  the 
ptates,  a  treaty  cannot  do.  An  earlier  act 
of  Congress  that  attempted  by  itself  and  not 
in  pursuance  of  a  treaty  to  regulate  the  kill- 
ing of  migratory  birds  within  the  states  had 
been  held  bad  in  the  District  Court.  United 
SUtes  V.  Shauver,  214  Fed.  154;  United 
SUtes  v.  McCuUagh,  221  Fed.  288.  Those 
decisions  were  supported  by  arguments  that 
migratory  birds  were  owned  by  the  states 
in  their  sovereign  capacity  for  the  benefit 
of  their  people,  and  that  under  cases  like 
Geer  r.  Connecticut,  161  U.  S.  519,  16  Sup. 
Ct.  600,  400  L.  Ed.  793,  this  control  was  one 
that  Congress  had  no  power  to  displace.  The 
nune  argument  is  supposed  to  apply  now 
vith  equal  force. 


*'  Whether  the  two  cases  cited  were  decided 
rightly  or  not  they  cannot  be  accepted  as  a 
test  of  the  treaty  power.  Acts  of  Congress 
are  the  supreme  law  of  the  land  only  when 
made  in  pursuance  of  the  Constitution,  while 
treaties  are  declared  to  be  so  when  made 
under  the  authoritv  of  the  United  States. 
It  is  open  to  question  whether  the  authority 
of  the  United  States  means  more  than  the 
formal  acts  prescribed  to  make  the  conven- 
tion. We  do  not  mean  to  imply  that  there 
are  no  qualifications  to  the  treaty-making 
power;  but  they  must  be  ascertained  in  a  dif- 
ferent way.  It  is  obvious  that  there  may 
be  matters  of  the  sharpest  exigency  for  the 
national  well  being  that  an  act  of  Congress 
could  not  deal  with  but  that  a  treaty  fol- 
lowed by  such  an  act  could,  and  it  is  not 
lightly  to  be  assumed  that,  in  matters  re- 
quiring national  action,  *  a  power  which  must 
belong  to  and  somewhere  reside  in  every 
civilized  government*  is  not  to  be  found. 
Andrews  v,  Andrews,  188  U.  S.  14,  33,  23  Sup. 
Ct.  237,  47  L.  Ed.  366.  What  was  said  in 
that  case  with  regard  to  the  powers  of  the 
states  applies  with  equal  force  to  the  powers 
of  the  nation  in  cases  where  the  states  in- 
dividually are  incompetent  to  act.  We  are 
not  yet  discussing  the  particular  case  before 
us  but  only  are  considering  the  validity  of 
the  test  proposed.  With  regard  to  that  we 
may  add  that  when  we  are  dealing  with 
words  that  also  are  a  constituent  act,  like 
the  Constitution  of  the  United  States,  we 
must  realize  that  they  have  called  into  life 
a  being  the  development  of  which  could,  not 
have  been  foreseen  completely  by  the  most 
gifted  of  its  begetters.  It  was  enough  for 
them  to  realize  or  to  hope  that  they  had 
created  an  organism;  it  has  taken  a  century 
and  has  cost  their  successors  much  sweat  and 
blood  to  prove  that  thev  created  a  nation. 
The  case  before  us  must  be  considered  in  the 
light  of  our  whole  experience  and  not  merely 
in  that  of  what  was  said  a  hundred  years 
ago.  The  treaty  in  question  does  not  con- 
travene any  prohibitory  words  to  be  found 
in  the  C/onstitution.  The  only  question  is 
whether  it  is  forbidden  by  some  invisible 
radiation  from  the  general  terms  of  the 
Tenth  Amendment  We  must  consider  what 
this  country  has  become  in  deciding  what 
that  amendment  has  reserved. 

"  The  state,  as  we  have  intimated,  founds 
its  claim  of  exclusive  authority  upon  an 
assertion    of    title    to    migratory    birds, — 
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an  assertion  that  is  embodied  in  statute. 
No  doubt  it  is  true  that,  as  between  a 
state  and  its  inhabitants,  the  state  may 
regulate  the  killing  and  -sale  of  such 
birds,  but  it  does  not  follow  that  its  au- 
thority is  exclusive  of  paramount  powers. 
To  put  the  claim  of  the  state  upon  title  is 
to  lean  upon  a  slender  reed.  Wild  birds 
are  not  in  the  possession  of  anyone;  and 
possession  is  the  beginning  of  ownership. 
The  whole  foundation  of  the  state's  rights 
is  the  presence  within  their  jurisdiction  of 
birds  that  yesterday  had  not  arrived,  to- 
morrow may  be  in  another  state,  and  in  a 
week  a  thousand  miles  away.  If  we  are 
to  be  accurate,  we  cannot  put  the  case  of  the 
state  upon  higher  ground  than  that  the  treaty 
deals  with  creatures  that  for  the  moment  are 
within  the  state  borders,  that  it  must  be 
carried  out  by  officers  of  the  United  States 
within  the  same  territory,  and  that,  but  for 
the  treaty,  the  state  would  be  free  to  regu- 
late this  subject  itself. 

"As  most  of  the  laws  of  the  United  States 
are  carried  out  within  the  states,  and  as 
many  of  them  deal  with  matters  which,  in  the 
silence  of  such  laws,  the  state  might  regulate, 
such  general  grounds  are  not  enough  to  sup- 
port Missouri's  claim.  Valid  treaties,  of 
course,  '  are  as  binding  within  the  territorial 
limits  of  the  states  as  they  are  effective 
throughout  the  dominion  of  the  United 
States.'  Baldwin  t\  Pranks,  120  U.  S.  678, 
683,  30  L.  ed.  766,  767,  7  Sup.  Ct.  Rep.  656, 
763.  No  doubt  the  great  body  of  private 
relations  usually  falls  within  the  control  of 
the  state,  but  a  treaty  may  override  its 
power.  We  do  not  have  to  invoke  the  later 
developments  of  constitutional  law  for  this 
proposition;  it  was  recognized  as  early  as 
Hopkirk  v.  Bell,  3  Cranch  454,  2  L.  ed.  497, 
with  regard  to  statutes  of  limitation,  and 
even  earlier,  as  to  confiscation,  in  Ware 
V.  Hylton,  3  Dall.  190,  1  L.  ed.  568.  It  was 
assumed  by  Chief  Justice  Marshall  with 
regard  to  the  escheat  of  land  to  the  state  in 
Chirac  v.  Chirac,  2  Wheat.  259,  275,  4  L.  ed. 
234,  238;  Hauenstein  v.  Lynham,  100  U.  S. 
483,  25  L.  ed.  628;  Geofroy  t*.  Riggs,  133 
U.  S.  258,  33  L.  ed.  642,  10  Sup.  Ct.  Rep. 
296;  Blythe  f.  Hinckley,  180  U.  S.  333,  340, 
45  L.  ed.  557,  561,  21  Sup.  Ct.  Rep.  300. 
So,  as  to  a  limited  jurisdiction  of  foreign 
consuls  within  a  state.  Wildenhus's  Case, 
120  U.  S.  1,  7  Sup.  Ct.  385,  30  L.  ed.  565. 
See  Ross  v.  Mclntyre.  140  U.  S.  453,  11  Sup. 
Ct.  897,  35  L.  ed.  581.  Further  illustration 
seems  unnecessary,  and  it  only  remains  to 
consider  the  application  of  established  rules 
to  the  present  case. 

"  Here  a  national  interest  of  very  nearly 
the  first  magnitude  is  involved.  It  can  hs 
protected  only  by  national  action  in  concert 
with  that  of  another  power.  The  subject- 
matter  is  only  transitorily  within  the  state, 
and  has  no  permanent  habitat  therein.  But 
for  the  treaty  and  the  statute,  there  soon 
might  be  no  birds  for  any  powers  to  deal 
with.     We  see  nothing  ih-  the  Constitution 


that  compels  the  government  to  sSt  by 
a  food  supply  is  cut  off  and  the  protectors 
of  our  forests  and  of  our  crops  are  destroyed. 
It  is  not  sufficient  to  rely  upon  the  states. 
The  reliance  is  vain,  and  were  it  otherwise, 
the  question  is  whether  the  United  States  is 
forbidden  to  act.  We  are  of  opinipn  that  the 
treaty  and  statute  must  be  upheld.  Cary  r. 
South  DakoU,  250  U.  8.  118,  63  L.  ed.  886, 
39  Sup.  Ct.  Rep.  403." 

This  act  is  constitutional  as  being  one  to 
carry  into  effect  a  valid  treaty  made  by  the 
President  and  the  Senate  under  art.  2.  see. 
2  of  the  Constitution.  And  it  does  not  in- 
fringe upon  the  rights  reserved  to  the  sever,:  1 
Ktates  under  the  Tenth  Amendment.  U.  S.  «. 
Thompson,  (E.  D.  Ark.  1919)  258  Fed.  257. 
The  court,  in  passing  upon  the  validity  of 
the  treaty  and  this  aet,  said:  "The  issue 
in  this  cause,  raised  by  demurrer  to  an  in- 
formation filed  by  the  United  States  at- 
torney, charging  the  defendant  with  a  viola- 
tion of  the  Migratory  Bird  Act  of  July  3, 
1918,  entitled  'An  Act  to  give  effect  to  the 
convention  between  the  United  States  and 
Great  Britain  for  the  protection  of  migratory 
birds,  concluded  at  Washington,  August  16, 
1916,  and  for  other  purposes,'  is  whether  the 
act  is  constitutional.  This,  of  course,  in- 
volves the  power  to  make  the  treaty. 

"  The  contention  of  counsel  for  the  defend- 
ant, briefly  stated,  is  that  a  treaty  or  con- 
vention between  the  United  States  and  a  for- 
eign nation  is  of  no  higher  grade  than  an 
act  of  Congress,  and  if  an  act  of  Congress 
regulating  migratory  birds  is  beyond  the 
constitutional  powers  of  Congress  a  treaty 
on  the  same  suoject  is  also  void. 

''The  constitutional  provisions  relating  to 
the  treaty  power  are:  Article  2,  |  2,  d.  2, 
which,  among  the  powers  granted  to  the 
President  provides  that:  'He  shall  have 
power,  by  and  with  the  .  .  .  consent  of  the 
Senate,  to  make  treaties:  Provided,  two- 
thirds  of  the  Senators  present  concur.' 

"Article  1,  $  10.  d.  1,  provides  that:  *No 
state  shaU  enter  into  any  treaty,  alliance  or 
confederation.' 

"  The  Tenth  Amendment  to  the  Constitu- 
tion provides:  'The  powers  not  delegated 
to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  states,  are  re- 
served to  the  states  respectively,  or  to  the 
people.' 

'Ht  is  now  contended  that  as  it  was  held 
by  this  court  in  United  States  t?.  Shauver 
(D.  C.)  214  Fed.  154,  by  Judge  Pollock  in 
U.  S.  V.  McCuUagh  (D.  C).  221  Fed.  288.  and 
in  State  v.  Sawyer,  113  Me.  458,  94  Atl.  Bfi, 
L.  R.  A.  1915F  1031,  Ann.  Cas.  1917D  650, 
and  State  t?.  McCullagh,  96  Kan.  786,  153 
Pac.  567,  that  the  migratory  bird  section  of 
the  Appropriation  Act  for  Department  of 
Agriculture  of  March  4,  1913,  c.  145,  37  Stat. 
S28,  847,  was  unconstitutional,  the  same  re* 
suit  must  follow  in  this  case;  or,  in  other 
words,  that  the  treaty  power  under  the  Con- 
stitution is  no  greater  than  the  power  of 
Congress   to  enact   statutes.      (The    Aet    of 
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1913  WM  not  raacted  to  carry  into  effect  a 
treatj.) 

"In  construing  the  Constitution  it  is  the 
settled  canon  of  construction  that  every  part 
of  it  mnst  be  given  effect,  and  none  or  lis 
provisions  may  be  disregarded.  Article  6,  d. 
2,  of  the  Constitution,  provides: 

" '  This  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of 
tbe  United  States,  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the 
constitution  or  laws  of  any  state  to  the  con- 
trarv  notwithstanding.' 

''It  will  be  noticed  that  this  section,  in 
speaking  of  the  laws  of  the  United  States, 
limits  the  power  to  enact  them  to  such  laws 
as  are  'made  in  pursuance  thereof.'  On  the 
other  hand,  when  referring  to  treaties,  the 
only  limitation  is  '  which  shall  be  made  under 
the  authority  of  the  United  States,'  omitting 
the  words  '  in  pursuance  of  the  Constitution.' 
It  cannot  be  assumed  that  the  framers  of 
that  instrument  intended  to  make  no  dis- 
tinction between  laws  and  treaties,  when 
luing  language  differing  so  materially.  The 
words,  Maws  made  in  pursuance  of  the  Con- 
stitution,' can  have  but  one  meaning,  namely, 
when  authorized  by  the  Constitution,  while 
as  to  treaties  the  limitation  is  when  made 
'by  authority  of  the  United  States.'  The 
reason  for  this  distinction  is  obvious.  In 
making  laws,  our  own  consent  alone  is  neces- 
sary, but  in  forming  treaties  the  concurrence 
of  the  other  power  to  the  treaty  is  required. 
•  .  . 

*'  To  subject  the  treaty  power  to  all  the 
limitations  of  Congress  in  enacting  the  laws 
for  the  regulation  of  internal  affairs  would 
in  effect  prevent  the  exercise  of  many  of  the 
most  important  governmental  functions  of 
this  nation,  in  its  intercourse  and  relations 
with  foreign  nations,  and  for  the  protection 
of  our  citizens  in  foreign  countries.  The 
states  of  the  Union  may  enact  all  laws  neces- 
sary for  their  local  affairs,  not  prohibited  by 
the  national  or  their  own  constitution;  but 
they  are  expressly  prohibited  from  entering 
into  treaties,  alliances,  or  confederations  with 
other  nations.  If,  therefore,  the  national  gov 
ernment  is  also  prohibited  from  exercising 
the  treaty  power,  affecting  matters  which  for 
internal  purposes  belong  exclusively  to  the 
states,  how  can  a  citizen  be  protected  in 
matters  of  that  nature  when  they  arise  in 
foreign  countries?  ...  To  make  treaties  is 
one  of  the  highest  attributes  of  every  sov- 
ereign government,  and  if  the  United  States 
does  not  possess  it  to  the  fullest  extent  it 
would  not  be  invested  with  the  powers  which 
belong  to  independent  nations,  and  the  rights 
of  our  citizens  in  their  intercourse  with 
foreign  nations,  or  their  right  to  the  protec- 
tion of  life,  liberty,  and  the  enjoyment  of 
property  in  foreign  countries  would  be  at 
the  mercy  of  foreign  nations,  as  the  states 
«re  without  authoritv  to  enter  into  treaties. 
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It  is  impossible  to  conceive  that  the  framers 
of  the  Constitution  overlooked  a  matter  of 
such  importance,  and  intended  to  deprive  the 
people  of  protection  in  foreign  lands,  which 
can  only  be  secured  by  treaty. 

"  To  say  that  by  the  exercise  of  that  power 
the  people  of  the  states  may  be  deprived  of 
their  liberties  is  to  reflect,  not  only  on  those 
who  by  the  Constitution  are  invested  with 
that  power,  but  on  the  people  themselves,  for 
a  treaty  can  only  be  made  by  the  Presi- 
dent and  the  concurrence  of  two-thirds  of  the . 
Senators,  all  elected  by  the  people,  and  their 
servants. 

"Aside  from  this,  a  treaty  may  be  repealed 
by  Congress  at  any  time,  as  there  is  no 
principle  of  law  more  firmly  established  by 
the  highest  court  of  the  land  than  that,  while 
a  treaty  will  supersede  a  prior  act  of  Con- 
gress, an  act  of  Congress,  may  supersede  a 
prior  treaty.  The  latest  expression  controls, 
whether  it  be  a  treaty  or  an  act  of  Congress. 
Therefore,  if  it  be  conceivable  that  a  Presi- 
dent, with  the  concurrence  of  two-thirds  of 
the  Senators,  should  make  a  treaty  sub- 
versive of  the  rights  and  liberties  of  the 
people,  a  Congress  would  be  elected  pledged 
to  repeal  it. 

"  In  the  opinion  of  the  court,  the  power  to 
make  the  treaty  in  controversy  exists,  and 
the  act  of  Congress  to  carry  it  into  effect 
was  in  discharge  of  a  moral  obligation  as- 
sumed by  the  nation,  by  the  convention  with 
Great  Britain." 

To  the  same  effect,  see  U.  S.  r.  Rockefeller, 
{D.  C.  Mont.  1919)  200  Fed.  346;  U.  S.  v. 
Samples,  (W.  D.  Mo.  1919)  258  Fed.  479. 
In  the  latter  case  the  court  said :  "  The 
validity  of  this  act  then  depends  upon 
whether  this  treaty  was  a  valid  exercise  of 
federal  authority  as  delegated  by  the  Con- 
stitution. A  treaty  is  a  compact  between  two 
or  more  independent  nations  with  a  view  to 
the  public  welfare.  It  is  a  compact  made 
between  two  or  more  nations,  entered  into 
for  the  common  advancemAit  of  their  inter- 
ests and  the  interests  of  civilization. 
Michie's  Encyc.  of  U.  S.  Sup.^Ct.  Rep.,  vol. 
11,  p.  6^6;  Altman  &  Co.  f.  United  States, 
2^  U.  S.  683,  32  Sup.  Ct.  593,  56  L.  Ed.  894; 
14  Diamond  Rings  v.  United  States,  183  U.  S.  - 
176-182,  22  Sup.  Ct.  69,  46  L.  Ed.  138. 

"A  treaty  is  invalid  if  in  violation  of  or 
inconsistent  with  the  Constitution.  Butler 
on  Treaties,  vol.  2,  par.  455,  p.  350;  Crandall 
on  Treaties  (2d  ed.)  p.  268;  Federal  Stat- 
utes Annotated,  vol.  9,  p.  28;  Cherokee  To- 
bacco Case,  11  Wall.  620,  20  L.  Ed.  227; 
United  States  if.  Old  Settlers,  148  U.  S.  427, 
13  Sup.  Ct.  650,  37  L.  Ed.  509;  Fong  Yue 
Ting  «r.  United  States,  149  U.  -S.  698,  13 
Sup.  Ct.  1016,  37  L.  Ed.  905;  Ew  pa/rte  Do6 
Santos,  Fed.  Cas.  No.  4,016,  7  Fed..Cas.  949; 
Geofroy  v.  Riggs,  133  U.  S.  26<V,  10  Sup.  Ct. 
295,  33  L.  Ed.  642. 

"And  this  being  true,  the  court,  in  a 
proper  case  where  the  rights  of  citizens  are 
involved,  may  so  declare.  Michie's  En  eve.  of 
U.  S.  Sup.  Ct.  Rep.,  vol.   11,  p.  640;   Head 
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Money  Caaee,  112  U.  8.  680-698,  6  Sup.  Ct. 
247,  28  L.  Ed.  798;  In  re  Cooper,  143  U.  S. 
473,  601,  ©08,  12  Sup.  Ct.  463,  36  L.  Ed.  232; 
Jonea  <v.  Meehan,  176  U.  S.  32,  29  Sup.  Ct. 
1.  44  L.  Ed.  49. 

"  The  general  rule  as  to  limitations  upon 
the  treaty  making  power  is  most  compre- 
hensively stated  in  Geofroy  r.  Riggs,  133 
U.  S.  266,  10  Sup.  Ct.  296,  33  L.  Ed.  642. 
If  this  pronouncement,  in  any  view,  could 
properly  be  regarded  as  obiter,  nevertheless 
it  has  been  so  frequently  and  approvingly 
restated  that  it  must  now  be  regarded  as  the 
settled  rule  in  the  courts  of  this  country. 

"*The  treaty  power,  as  expressed  in  the 
Constitution,  is  m  terms  unlimited  except 
by  those  restraints  which  are  found  in  that 
instrument  against  the  action  of  the  govern- 
ment or  of  its  departments,  and  those  arising 
from  the  nature  of  the  government  itself  and 
of  that  of  the  states.  It  would  not  be  con- 
tended that  it  extends  so  far  as  to  authorise 
what  the  Constitution  forbids  or  a  change 
in  the  character  of  the  government  or  in  that 
of  one  of  the  states,  or  a  cession  of  any 
portion  of  the  territory  of  the  latter,  without 
its  consent.  .  .  But  with  these  exceptions, 
.  .  .  there  is  no  limit  to  the  questions  which 
can  be  adjusted  touching  any  matter  which 
is  properly  the  subject  of  negotiation  with 
a  foreign  country.'  Geofroy  v,  Riggs,  133 
U.  S.  2^6,  10  Sup.  Ct.  297,  33  L.  Ed.  642. 

"As  has  been  frequently  stated,  'An  at- 
tempt to  enumerate  these  limitations  in 
more  specific  terms  than  here  us^  by  Mr. 
Justice  Field  would  be  idle.'  It  is  sufficiently 
comprehensive  to  include  all  acts  by  Uie 
treaty  making  power  which  might  seek  or 
tend  to  impair  or  destroy  the  constitutional 
functions  exclusively  conferred  upon  this  gov- 
ernment and  its  several  departments. 

**  Is  the  protection  of  migratory  birds  then 
'properly  the  subject  of  negotiation  with  a 
foreign  country '  T  In  the  opinion  of  a  former 
Attorney  General  the  United  States  is  given 
power  to  enter  into  treaty  stipulations  with 
Great  Britain  for  the  regulation  of  the  fish- 
eries in  the  waters  of  the  United  States  and 
Canada  along  the  international  boundary; 
and  such  is  now  the  accepted  view.  This 
is  because  Hhe  nature  and  habits  of  fishes, 
the  means  necessary  to  their  preservation 
from  extinction,  and  their  protection  in 
spawning  time  are  such  as  to  render  it 
of  'importance  that  laws  regulating  their 
capture  shall  be  uniform  and  uniformly  en- 
forced over  the  whole  extent  of  the  body 
of  water  which  they  inhabit.  Where  a  lake 
or  river  is  divided  into  two  jurisdictions  by  a 
boundary  line  between  two  nations,  it  is 
manifest  tfiat  it  would  be  not  only  conven- 
ient, but  almost  necessary,  for  the  adequate 
regulation  of  the  subject  that  an  agreement 
by  treaty  or  other  stipulation  should  exist 
between  the  governments  of  the  two  coun- 
tries, in  order  to  make  any  system  of  regu- 
Istion  and  protection  effective.'  Otherwise 
'it  is  impossible  of  regulation  by  uniform 
and  reciprocal  rules.'    Mutuality  and  the  at- 


tainment of  reciprocal  benefits  are  di8tin^ 
tive  features  of  international  conventions. 
Of  course,  such  must  be  tangible  and  proxi- 
mate. The  subject-matter  must  be  of  the  na- 
ture of  those  that  have  usually  been  made  the 
subject  of  negotiation  and  treaty  in  the  ordi- 
nary intercourse  of  nations,  provided,  always, 
that  they  are  consistent  with  the  nature  of 
our  institutions.  It  is,  of  course,  unneces- 
sary that  the  precise  subject  shall  have  been 
previously  under  consideration.  This  would 
mean  that  nations  have  exhausted  the  sub- 
ject-matter of  their  intercourse,  and  can  no 
longer  extend  their  avenues  of  mutual  ad- 
vantage. But,  as  above  stated,  the  matter 
of  negotiation  must  be  one  which  falls  nat- 
urally and  logically  into  recognized  classifi- 
tion.  It  must  not  be  arbitrary,  disconnected, 
and  remote  from  international    intercourse. 

"The  case  of  free-swimming  fishes  in  in- 
ternational waters  is  one  which  appeals  more 
readily  to  the  common  understanding,  be- 
cause there  international  contract  is  appar- 
ent. But  does  the  case  of  migratory  birds 
differ  in  principle  from  that  of  migratory, 
fishes  or  other  similar  forms  of  wild  life? 
The  term  '  migrate '  as  used  in  this  connec- 
tion is  thus  defined: 

"  *  To  pass  periodically  from  one  region  or 
climate  to  another  for  feeding  or  breeding. 
.  .  .  The  majority  of  birds  of  the  north  tem- 
perate and  arctic  regions  perform  regular 
migrations,  which  are  depencknt  on  food  sup- 
ply more  than  on  temperature,  moving  north 
in  the  spring  and  south  in  the  fall.' 

"Seals  go  regularly  to  their  breeding  and 
feeding  grounds.  Fishes  migrate  during  the 
spawning  season.  Migratory  birds  nest  in 
the  north  and  feed  in  the  south  with  the 
regularity  of  the  seasons.  The  movements  of 
all  these  forms  of  life  may  be  computed  al- 
most with  mathematical  precision.  Their 
courses  through  the  water  and  through  the 
air  are  almost  as  well  defined  as  though 
marked  by  Old  Trails'  monuments.  Their 
movements  are  dictated  by  neither  whim  nor 
caprice,  but  are  impelled  bv  an  instinct 
which  inheres  in  the  law  of  their  being.  If 
thjs  be  true,  what  distinction  can  we  draw 
between  the  fish  which  swima  through  one  of 
the  great  natural  elements  and  the  bird 
which  files  through  another?  The  controll- 
ing consideration  is  the  effect  upon  the  mu- 
tual interests  of  the  two  nations  concerned. 
By  this  treaty  the  United  States  profits  by 
the  protection  which  is  accorded  such  wild 
fowl  in  Canada  during  the  nesting  and  feed- 
ing seasons  before  the  migration  sets  in  to 
the  south.  Canada  gains  by  the  same  protec- 
tion which  is  thrown  about  the  same  birds 
during  their  stay  within  the  United  States. 
The  people  of  both  cotmtries,  of  our  entire 
Union  and  of  all  the  states,  benefit  by  the 
mutual  and  reciprocal  advantases  which  ac- 
crue from  this  arrangement.  If  this  be  so^ 
then  the  subject-matter  comes  properly 
within  the  treaty  making  power.  If  it  cur- 
tails any  right  which  would  otherwise  be 
lodged   in   an  individual   state,   it  does  so 
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only  tlirough  the  full  and  untrammeled  exer- 
cise of  a  federal  power  to  negotiate  with  a 
foreign  government.  The  conflict  of  juris- 
diction, if  one  can  be  said  to  exist,  differs  in 
no  respect  from  that  which  is  experienced  in 
the  exercise  of  any  power  concededly  lodged 
in  the  federal  govemment  which  comes  in 
contact  with  the  ordinary  powers  of  the 
state  over  the  same  subject  matter." 

See  further  to  the  same  effect,  U.  S.  r>,  Sel- 
kirk, (S.  D.  TejC.  1919)  258  Fed.  776»  wherein 
it  was  said; 

"Wliile  the  demurrers  present  various 
forms  of  attack  on  the  law,  the  gist  of  the 
contention  is  that,  as  the  matter  of  the  regu- 
lation  of  wild  game  is  lodged  in  and  a  part 
of  the  sovereign  power  of  Uie  states  and  has 
not  been  del^ated  to  the  central  government 
by  the  Constitution,  the  Congress  is  without 
power  to  legislate  on  the  subject,  and  that 
the  mere  fact  that  the  act  is  passed  to  give 
effect  to  a  convention  between  the>  United 
States  and  Great  Britain  will  not  furnish 
Congress  the  power  which  without  the  treaty 
it  clearly  did  not  have,  as  I  have  no  doubt 
that  the  cases  in  the  federal  and  state  courts 
holding  the  Migratory  Bird  Act  of  March  4, 
1913  (37  Stat  M7,  c.  145),  invalid,  were 
correctly  decided. 

"  I  cannot,  however,  assent  to  the  view  of 
eounsel  that  the  present  act  is  likewise  in* 
valid. 

"'The  constitutional  provisions  relating 
to  the  treaty  power  are:  Article  2,  §  2,  cl. 
2,  which,  arnon^^  the  powers  granted  to  the 
President,  provides  that:  "He  shall  have 
power,  by  and  with  the  .  .  .  consent  of  the 
Senate,  to  make  treaties,  provided  two-thirds 
of  the  Senators  {aresent  concur." 

'''Article  1,  i  10,  cl.  1,  provides  that: 
"Xo  state  shall  enter  into  any  treaty,  alli- 
ance, or  confederation." 

" '  The  Tenth  Amendment  to  the  Constitu- 
tion provides:  "The  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor 
pTohi1>ited  by  it  to  the  states,  are  reserved 
to  the  states  respectively  or  to  the  people." ' 

"The  Constitution  (article  6,  cl.  2)  pro- 
vides: 

"'This  Constitution  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursu- 
ance thereof,  and  all  treaties  nkade,  or  which 
shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of 
the  land.' 

"  It  could  not  be  for  a  moment  contended 
that  two  80vereip;n  states  could  not  by  treaty 
regulate  the  taking  of  migratory  birds  which 
pasa  from  the  one  country  to  the  other,  and 
with  the  state  of  Texas  still  a  sovereign  re- 
public, instead  of  a  constituent  part  of  the 
United  States,  there  is  no  doubt  that  it 
coold  have  concluded  a  treaty  with  Great 
Britain  and  enforced  it,  of  the  tenor  and 
effect  of  that  concluded  by  Congress. 

"  What  a  state  itself  could  do,  that  all  the 
states  can  da  through  their  agent,  the  cen- 
tral ffovernment,  and  it  only  remains  to  de- 
tcrm&e  whether  that  government  has  been 


made  the  agent,  or  mouthpiece,  of  the  states 
in  the  matter  of  treaties. 

"  Even  the  most  casual  examination  of  the 
constitutional  provisions  above  set  out  estab- 
lishes: first,  that  the  states  have  com- 
pletely divested  themselves-  of  the  power  to 
enter  into  treaties;  second,  that  without  lim- 
itation or  restriction  they  have  conferred 
upon  the  President,  with  tiie  consent  of  the 
Senate,  the  power  to  make  treaties;  and, 
third,  that  treaties  made  under  the  authority 
of  the  United  States  are  the  supreme  law  of 
the  land,  i^ong  with  the  O>nstitution  and 
acts  of  Congress  passed  under  the  authority 
thereof." 

Suit  by  state  to  enjoin  game  warden  aa 
proper  method  of  raising  constitutionality 
of  Migratory  Bird  Treaty  Act. — A  suit  by  a 
state  to  enjoin  a  game  warden  of  the  United 
States  from  attempting  to  enforce  the  Migra- 
tory Bird  Treaty  Act  and  the  regulation 
made  by  the  Secretary  of  Agriculture  in  pur- 
suance thereof  on  the  groimd  that  the  stat- 
ute is  an  unconstitutional  interference  with 
the  reserved  rights  of  the  states,  and  that 
acts  of  the  defendant,  done  and  threatened 
under  that  authority,  invade  the  soverei^ 
rights  of  the  state  and  contravene  its  will 
manifested  in  statutes,  is  a  reasonable  and 
proper  means  to  assert  the  alleged  quasi  sov- 
ereign rights  of  the  state.  Missouri  v.  Hol- 
land, (1920)  262  U.  S.  416,  40  S.  Ct.  3G2, 
64  U.  S.  (L.  ed.)  — ,  affirming  (W.  D.  Mo. 
1919)  258  Fed.  479. 

1918  Supp.,  p.  196,  sec.  2. 

Plumage  manufactured  into  aigrettes  prior 
to  passage  of  Act. —  This  Act  does  not  pro- 
hibit the  possession  of  aigrettes  manufac- 
tured from  the  plumage  of  migratory  birds 
prior  to  the  date  of  its  enactment.  U.  S.  0, 
Puld  Store  Co.,  (D.  C.  Mont.  1920)  262  Fed. 
836.  Regarding  the  application  of  this  Aet» 
the  court  said: 

"The  treaty  (39  Stat.  1702)  includes 
herons  as  migratory  nongame  birds,  de- 
clares for  a  continuous  close  season  in  their 
behalf,  and  provides  for  legislation  to  exe- 
cute its  purposes.  The  act  provides  'that 
unless  and  except  as  permitted  by  regula- 
tions'  by  it  authorized  to  be  made  by  the 
Secretary  of  Agriculture,  *  it  shall  be  unlaw- 
ful to  hunt,  .  .  .  kill,  possess,  offer  for  sale, 
sell,  offer  to  purchase,  purchase,  ...  at  any 
time  or  in  any  manner,  any  migratory  bird 
included'  in  the  treaty,  'or  any  part,  nest, 
or  egg  of  any  such  bird.'  It  also  provides 
for  seizure  and  confiscation  of  the  things 
so  denounced.  There  is  no  regulation  pur- 
porting to  apply  to  plumage  antedating  the 
act,  and  it  is  very  doubtful  if  there  can  be. 

"  Pretermitting*  whether  plumage  manu- 
factured into  aigrettes  is  *  any  part*  of  a 
bird  within  the  intent  of  the  act,  or  by 
merger  and  transformation  into  a  new  article 
has  loMt  its  identity  as  plumage  or  part  of 
a  bird,  the  act  appears  prospective,  to  pro- 
tect  birds   in   the   future,   to   make   killing 
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them  in  the  future  a  crime,  and  incidentally 
to  make  possession  or  offer  of  sale  of  any 
part  of  the  birds  unlawfully  killed  (that  is, 
killed  in  the  future)  also  a  crime.  To  kill 
is  made  unlawful,  and  to  possess  or  sell  the 
fruits  of  such  unlawful  killing  alone  is  also 
made  unlawful.  This  is  the  most  reason- 
able construction  of  the  act,  in  view  of  as- 
sociated words  and  the  circumstances,  and 
perhaps  the  only  constroction  which  will 
sanction  the  act's  validity.  Before  the  act, 
herons  were  lawfully  killed  and  their  plu- 
mage lawfully  possessed  and  sold.  Much  of 
this  plumage  had  been  converted  into 
aigrettes,  artistic,  beautiful,  useful,  and  or- 
namental—  harmless  and  valuable.  They 
had  entered  into  the  domain  of  conmierce, 
and  the  stock  of  private  property;  and  were 
possessed  by  many  persons.  An  intent  on 
the  part  of  Congress  to  virtually  outlaw 
and  destroy  such  property  ought  not  to  be 
assumed,  unless  very  clear  and  the  only  rea- 
sonable construction  of  the  act;  for  it  is 
very  doubtful  if  Congress  has  any  such 
power.  In  harmless,  useful,  and  valuable 
property  there  is  a  vested  right  of  posses- 
sion, use,  enjoyment,  and  sale  —  a  liberty 
of  action,  of  which  owners  cannot  be  arbi- 
trarily deprived  without  compensation.  The 
*  due  process '  clause  of  the  Constitution  well 
may  forbid.  See  Eberle  v,  Mich.,  282  U.  S. 
706,  34  Sup.  a.  330,  58  L.  Ed.  803;  U.  S. 
f.  Jin  Fuey,  241  U.  S.  401,  36  Sup.  Ct.  658, 
60  L.  Ed.  1061,  Ann.  Cas.  1917D,  864;  Bar- 
bour f.  State,  249  U.  S.  454,  39  Sup.  Ct.  316, 
63  L.  Ed.  704,  Apr.  14,  1919;  Hamilton  e. 
Distilleries  &  Warehouse  Co.,  261  U.  S.  — , 
40  Sup.  St,  106,  64  L.  Ed.  — ,  Dec  16,  1919; 
Ruppert's  Case,  251  U.  S.  — ,  40  Sup.  Ct. 
141,  64  L.  Ed.  — ,  Jan.  6,  1920.  And  it 
would  be  at  least  interesting  to  learn  that 
the  department's  agents  are  embarked  on  a 
campaign    to    seize    these    ornaments    from 


women's  hats  and  hair,  and  how  they  pro- 
pose to  accomplish  it. 

**  Furthermore,  such  construction,  denounc- 
ing as  a  crime  possession  and  sale  of  this 
theretofore  lawful  private  property,  would 
expose  the  act  to  serious  question  as  an  ex 
post  facto  law  within  constitutional  inhibi- 
tion. Taking  immediate  effect,  it  would  in- 
stanter  convert  many  law-abiding  citizens 
into  criminals,  change  the  law  to  their  great 
disadvantage,  and  not  for  any  act  of  theirs 
subsequent  to  the  law,  so  far  as  possession 
goes,  but  only  because  they  theretofore  had 
acted  and  thereafter  remained  inactive.  All 
this  can  be  avoided  by  construction  that  the 
act  relates  only  to  birds  and  parts  of  birds 
killed  subsequent  to  the  act,  a  permissible 
and  more  reasonable  construction,  and  in 
principle  always  to  be  preferred  t<o  avoid 
g^ave  doubts  of  the  validity  of  the  law 
otherwise. 

*'True,  treaties  and  laws  to  execute  them 
may  sometimes  extend  beyond  congressional 
power,  but,  even  as  are  acts  and  enactments 
of  the  war-making  and  all  other  powers, 
treaties  and  executory  laws  are  subject  to 
constitutional  limitations.  Doe  v.  Braden, 
16  How.  667,  14  L.  Ed.  1090.  And  the 
treaty  is  silent  upon  birds  and  parts  of  birds 
theretofore  and  lawfully  killed  and  pos- 
sessed. It  does  not  require  that  they  be 
regulated,  and  so  creates  in  Congreas  no 
power  to  deal  with  them.  See  U.  S.  r.  Jin 
Fuey,  supra.  That  in  game  laws  it  is  gen- 
erally provided  that  it  is  unlawful  to  pos- 
sess game  in  the  close  season,  though  law- 
fully acquired  in  the  open  season,  is  pot 
analogous.  There  the  game  is  acquired  sub- 
ject to  a  known  condition  that  to  retain 
possession  into  the  close  season  is  unlaw- 
ful. Note,  too,  such  laws  have  not  been 
construed  to  include  possession  of  stuffed 
game,  mounted  heads,  ornaments,  and  Ihe 
like." 


GUANO  ISLANDS 


Vol.  Ill,  p.  423,  sec.  5570.    [First 

ed.,  vol.  Ill,  p.  169.] 

Swan  Islands. —  The  United  States  has 
never  acquired  sovereignty  of  any  kind  or 
to  any  extent  over  the  Swan  Islands  in  the 
Caribbean  Sea  by  reason  of  the  provisions 
of  the  Guano  Islands  Act.  But  the  United 
States  Government  may  at  any  time  assert 
its  sovereignty  over  these  islands  by  appro- 
priate action  and  no  other  country  has  any 


proper  claim  to  them.  The  property  rights 
of  the  Swan  Island  Commercial  Co.  in  the 
Swan  Islands  are  dependent  upon  the  assump- 
tion of  sovereignty  over  these  islands  by  the 
United  Ststes  Government,  and  upon  such 
assumption  there  can  be  no  doubt  that  the 
rights  of  the  company  in  the  lands  occupied 
and  improved  by  it  will  become  at  least  so 
equitably  fixed  as  to  warrant  some  provision 
for  compensation  by  the  Government.  (1M8) 
81  Op.  Atty.-Gen.  216. 


HABEAS  CORPUS 
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Vol.  Ill,  p.  427,  sec.  751.     [First 

ed.,  vol.  Ill,  p.  162.] 

VI.  Federal   interference  with  custody  of 
state  court. 

1.  Rule  stated. 

2.  Exceptional  circumstances. 
VII.  Restraint  of  personal  liberty. 

2.  Petitioner  at  large  on  bail. 
VUI^  Review  of  proceedings  of  special  tri- 
bunals. 

3.  Immigration. 

VI.  Federal   Interferencb  with   CusxODr 
or  State  Court 

1.  Rule  Stated   (p.  438) 

Where  a  person  is  in  custody,  under  proc- 
ess from  a  state  court. —  To  same  effect  as 
third  paragraph  of  original  annotation,  see 
Shapley  v.  Cohoon,  (D.  C.  Mass.  1018)  268 
Fed.  752,  wherein  it  was  said: 

"For  the  welfare  of  the  community,  as 
well  as  that  of  the  insane,  and  to  guard 
against  unnecessary  conflicts  between  the 
federal  courts  and  those  of  the  state,  both 
of  which  are  equally  bound  to  giiard  and 
protect  rights  secured  by  the  Constitution, 
it  is  necessary  that  one  who  alleges  that  he 
has  been  deprived  of  his  liberty  in  violation 
of  his  constitutional  rights  should  have  ex- 
hausted all  his  remedies  in  the  state  court 
before  application  should  be  made  to  a  fed- 
eral court.  The  exceptional  cases  in  which 
a  federal  judge  should  exercise  the  power 
conferred  upon  him  to  issue  a  writ  of  habeas 
corpus  to  release  one  who  is  in  custody  by 
state  authority  and  claims  that  he  is  de- 
prived of  liberty  in  violation  of  the  Consti- 
tution are  stated  in  Ex  parte  Rovall,  117  U. 
S  24U  251,  6  Sup.  Ct.  734,  740,  29  L.  Ed. 
808,  as  follows: 

"  *  When  the  petitioner  is  in  custody  by 
state  authority  for  an  act  done  or  omitted  to 
be  done  in  pursuance  of  a  law  of  the  United 
States,  or  of  an  order,  process,  or  decree  of 
a  court  or  judge  thereof,  or  where,  being  a 
subject  or  citizen  of  a  foreign  state,  and 
domicileH  therein,  he  is  in  custody,  under 
like  authority,  for  an  act  done  or  omitted 
tinder  any  alleged  right,  title,  authority, 
privilege,  protection,  or  exemption,  claimed 
under  the  commission,  or  order,  or  sanction 
of  any  foreign  state,  or  under  color  thereof, 
the  validity,  and  effect  whereof  depend  upon 
the  law  of  nations,  in  such  and  like  cases  of 
urgency,  involving  the  authority  and  opera- 
tions of  the  general  government,  or  the  obli- 
gations of  this  country  to,  or  its  relations 
with,  foreign  nations,  the  courts  of  the 
United  States  have  frequently  interposed  by 
writs  of  habeas  corpus  and  discharged  pris- 
oners who  were  held  in  custody  under  state 
authority.     So,  also,  when  they  are  in  the 


custody  of  a  state  officer,  it  may  be  necessary, 
by  use  of  the  writ,  to  bring  them  into  a  court 
of  the  United  States  to  testify  as  witnesses.' 

'*  It  is  evident  that  the  case  presented  by 
the  petitioner  does  not  fall  within  any  of 
these  enumerated  classes.  While  the  peti- 
tioner has  presented  a  petition  to  the  Su- 
preme Judicial  Court  for  a  writ  of  habeas 
corpus,  which  was  denied  by  a  single  justice 
of  that  court,  it  does  not  appear  that  upon 
the  hearing  any  question  of  law  was  re- 
served or  reported  to  the  full  court,  as  might 
have  been  done.  King's  Case,  161  Mass.  46, 
3d  N.  £.  685.  If  this  had  been  done,  and  the 
highest  court  of  the  state,  competent  under 
the  state  law  to  dispose  of  the  matter,  had 
finally  acted,  the  case  could  have  been 
brought  to  the  Supreme  Court  of  the  United 
States  upon  a  wnt  of  error."  To  same  effect, 
see  Shapley  v.  Cohoon,  (D.  C.  Mass.  1910) 
268  Fed.  767. 

•To  same  effect  as  fourth  paragraph  of 
original  annotation,  see  E<t  p.  Beach,  (S.  D. 
Gal.  1019)  259  Fed.  956,  approving  Ecu  p. 
Royall,  (1886)  117  U.  S.  241,  6  S.  Ct.  734, 
29  U.  S.  (L.  ed.)  868,  in  original  annota- 
tion. 

2.  Bwceptional  Oireumsiances  (p.  441) 

Illustrations. —  In  Ex  p.  Beach,  (S.  D.  Cal. 
1019)  259  Fed.  956,  it  was  held  that  a  dep- 
uty collector  of  the  United  States  customs 
service,  charged  under  the  Constitution  aud 
laws  of  the  United  States  with  tlie  duty  of 
preventing  the  importation  of  opium  into 
tlie  United  States,  was  entitled  to  be  dis- 
charged on  habeas  corpus  from  custody  under 
a  warrant  issued  by  a  state  court  on  a 
charge  of  felonious  assault  committed  in  the 
performance  of  that  duty. 

VII.  Restraint  of  Pebsonal  Libebtt 

2.  Petitioner  at  Large  on  Bail  (p.  443) 

A  person  arrested  in  one  federal  district 
charged  with  the  commission  of  an  offense  in 
mother  district,  who,  upon  his  own  request 
upon  advice  of  counsel,  is  admitted  to  hail 
by  a  United  Slates  commissioner  to  answer 
the  indictment  before  application  had  lieen 
made  to  the  court  for  his  removal,  and  be- 
fore there  had  even  been  an  order  of  the  com- 
missioner that  he  be  held  to  await  such  ap- 
plication, is  not  entitled  to  his  discharge  on 
habeas  corpus.  He  was  no  longer  under  ac- 
tual restraint  in  the  district  of  his  arrest, 
and  all  questions  in  controversy  in  the  ha- 
beas corpus  and  removal  proceedings  had 
terminated,  including  the  question  whether 
bis  arrest  and  detention  had  originally  been 
valid,  and  whether  there  was  a  right  then 
to  remove  him.  Stallings  v.  Splain,  (1920) 
253  U.  S.  339,  40  S.  Ct.  537,  G4  U.  S.  (L. 
ed.)   — ,  affirm-ing  41)  App.  Cas.    (D.  C.)  — . 
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Vni.   Hevtibw  op  Pbockbdinos  of  Speceai. 

Tbibttvals 

3.  Immigration  (p.  443) 
To  same  effect  as  third  paragraph  of  orig- 
inal annotation,  see  Yee  Won  v.  White,  (0. 
C.  A  9th  Cir.  1919)  258  Fed.  792,  170  C.  C. 
A.  86;  Louie  Share  Gan  t.  White,  (C.  C.  A. 
9th  Cir.  m9)  258  Fed.  7»8,  170  C.  C.  A.  92, 
holding  that  there  was  no  abuse  of  discre- 
tion on  the  part  of  the  immigration  authori- 
ties. 

Chinese  exclusion --Allegationa  in  peti- 
tion for  habeas  corpt«.— Allegations  in  the 
petition  for  habeas  corpus  sued  out  by  a 
Chinese  applicant  for  admission  to  the  United 
States  may  be  interpreted  in  the  light  of  the 
immigration  records  filed  with  the  petition 
and  with  respondent's  return,  where,  with 
sudi  petition,  were  filed  all  the  testimony 
and  papers  pertaining  to  the  proceedings 
prior  to  the  appeal  to  the  Secretary  of  Labor, 
and  there  was  a  prayer  that  when  the  copy 
of  the  proceedings  thereafter  had  should  be- 
come available,  they  might  be  made  a  part 
of  the  petition.  Kwock  Jan  Fat  v.  White 
(1920)  263  U.  S.  454,  40  S.  Ct.  566,  64  U.  s! 
ih^f^'^  ~~*  ^^^^9ing  (C.  C.  A.  9th  Cir. 
1919)  256  Fed.  323,  166  C.  C.  A.  493. 

Advising  alien  of  rights  on  preliminary 
examination.— The  fact  that  a  preliminary 
examination  is  had  of  an  alien  held  for  de^ 
portation  without  advising  him  of  his  right 
of  representation  by  counsel,  is  not  grouid 
for  discharging  him  on  habeas  corpus.    Junir 

^f^r?'!"^  ^'  ^^^^^*  (C-  C.  A.  9th  Cir.  1919) 
257  Fed.  416,  108  C.  C.  A.  466. 

Vol.  Ill,  p.  449,  sec.  753.     [First 

ed.,  vol.  Ill,  p.  167.] 

VI.  Constitution,  Laws  ob  Tbeatiib 

(p.  454) 
Prisoner    held    under    state   process.— To 
same  effect  as  original  annotation,  «ee  Ex  p. 
Beach,   (S.  D.  Cal.  1W9)  259  Fed.  956. 


Vol.  Ill,  p.  462,  sec.  754.     [First 

ed.,  vol.  Ill,  p.  172.] 

Petition  — "Setting  forth  the  facts.*'— 
A  petition  containing  merely  loose  general 
allegations  which  fail  to  show  that  the  peti- 
tioner is  wrongfully  detained,  is  defective. 
U.  S.  r.  Uhl,  (S.  D.  N.  Y.  1019)  262  Fed. 
226. 

Affirmaiive  showing  of  wa/nt  of  jurisdiction. 
—  W'here  one  files  a  petition  for  habeas  cor- 
pus it  is  incumbent  upon  him  to  show  that 
his  detention  i&  unlawful;  therefore,  where 
one  is  confined  under  a  statute  containing  a 
number  of  provisions,  on  any  one  of  which  he 
may  be  detained,  the  petition  must  clearly 
set  forth  each  provision  of  the  statute,  and 
it  must  be  averred  that  none  of  them  applies 
to  him.  Hlnes  r.  Mikell,  (C.  C.  A.  4th  Cir. 
1919)  269  Fed.  28,  170  C.  C.  A.  28,  revers- 
ing (E.  D.  S.  C.  1918)  253  Fed.  817  in  1919 
Supplement  annotation. 


Vol.  Ill,  p.  464,  sec.  755.     [First 

ed.,  vol.  Ill,  p.  173.] 

Petition  as  determining  duty  to  issue  writ. 
—  To  same  effect  as  original  annotation,  see 
U.  S.  V.  Uhl,  (S.  D.  N.  Y.  191^)  262  Fed. 
532. 


Vol.  Ill,  p.  469,  sec.  761.     [First 

ed.,  vol.  Ill,  p.  174.] 

''Dispose  of  the  party  as  law  and  justice 
require."  —  The  provision  of  this  section  that 
the  judge  granting  the  writ  shall  on  the 
hearing  "dispose  of  the  party  as  law  and 
justice  require/'  means  as  law  and  justice 
require  at  the  time  of  the  hearing.  Guiney 
r.  Bonham,  (C.  C.  A.  9th  Cir.  1W9)  261 
Fed.  682,  8  A.  L.  R.  1282. 


HOSPITALS  AND  ASYLUMS 


Vol.  Ill,  p.  572,  sec.  4813.    [First 

ed.,  vol.  Til,  p.  252.] 

The  money  benefits  provided  for  in  R.  S. 
sec.  4756,  are  "pensions"  within  the  pur- 
view of  this  section  and  the  pertinent  provi- 
sion of  the  Act  of  June  30,  1&14  (see  vol. 
Ill,  p,  573)  and  such  money  benefits  inure 
to  the  grantees  concurrently  with  mainte- 
nance in  the  Naval  Home.  (1918)  31  On. 
Atty.-Gen.  268.  ^ 

Allowances  under  R.  S.  sec.  4757  are 
"pensions"  within  the  meaning  of  this  sec- 
tion and  the  Act  of  June  30,  1914  (see  vol. 


Ill,  p.  573)  and  should  therefore  be  dis- 
posed of,  in  cases  where  the  beneficiaries  are 
inmates  of  the  Naval  Home,  in  the  manner 
prescribed  by  that*  Act.  (191S)  31  Op. 
Atty.-Gen.  268.  . 

Vol.  Ill,  p.  573,  sec.  1.  [Disposition 
of  moneys,  etc.]  [First  ed., 
1916  Supp.,  p.  169.] 

See   annotations   under   R.   S»   see.   4813^ 

avpra,  this  title. 


IMMIGRATION 
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Vol.  Ill,  p.  640,  sec.  2.     [First  ed., 
1912  Supp.,  p.  89.] 

Vni.  Persons  Solicited  to  MiGiukTB 

(p.  646) 

AccovnUiit  as  ''contract  laborer."—^ 
ittistant  accountant  brought  into  this 
country  by  a  foreign  bank  for  the  purpose  of 
employment  in  a  branch  bank  here  is  not  a 
*  laborer"  within  the  meaning  of  this  sec- 
tion. U.  S.  t?.  Union  Bank,  (G.  C.  A.  2d 
Cir.  1919)  262  Fed.  91,  8  L.  R.  A.  1438. 

Vol.  Ill,  p.  649,  sec.  3.     [First  ed., 

1912  Siipp.,  p.  90.] 

Hecesaity  of  "entry"  into  United  States. 
—  In  Tama  Miyake  t?.  U.  S.,  (C.  C.  A.  9th 
Cir.  1919)  257  Fed.  732,  169  C.  C.  A.  20,  it 
was  held  that  an  alien  in  Hawaii  who  had 
been  found  receiving,  sharing  in,  and  deriv- 
ing benefit  from  the  earnings  of  prostitutes 
and  who  had  been  connected  with  the  man- 
agement of  a  house  of  prostitution,  was  sub- 
ject to  deportation  under  this  section,  re- 
gardless of  the  fact  that  &he  was  a  resident 
of  Hawaii  before  the  treaty  of  annexation. 
The  court  said: 

"The  second  contention  is  that  the  appel- 
lant was  not  subject  to  deportation  under  the 
statute,  since  she  was  a  resident  of  Hawaii 
before  the  treaty  of  annexation,  and  did  not 
'enter'  the  United  States  within  the  pur- 
view of  the  statute.  That  contention  was 
made  in  United  States  v.  Kimi  Yamamoto, 
240  Fed.  390,  153  C.  C.  A.  31€,  and  United 
States  r.  Sui  Joy,  240  Fed.  3«>2,  153  C.  C.  A. 
318,  and  adversely  decided  by  this  court." 

In  the  earlier  of  these  two  cases,  the  court 
said:  "The  definition  of  the. charge  under 
Which  the  appellee  is  held  for  deportation  is 
limited  by  the  words  '  after  such  alien  shall 
have  entered  the  United  States.'  It  is  true 
that  she  has  never  technically  entered  the 
United  States.  While  the  territory  of  Ha- 
waii may  in  a  sense  be  said  to  have  entered 
the  United  States  by  its  annexation  on  Au- 
gust 12,  1898,  it  does  not  follow  that  its  in- 
habitants therd)y  became  immigrants  to  the 
United  States.  In  ascertaining  the  intention 
of  Congress  in  making  the  amendment  of 
1910,  an  important  fact  is  that  the  amend- 
ment was  made  by  striking  certain  words 
from  the  former  act,  whereby  the  time  limi- 
tation in  the  former  act  was  repealed.  We 
think  that  Congress  intended  bv  the  amend- 
ment to  say  that  any  alien  found  in  the 
United  States  practicing  prostitution  shall 
be  sent  out  of  the  country,  and  that  such 
exclusion  rfiall  apply  to  all  alien  women, 
whether  they  came  into  the  United  States 
ftt  a  port  of  entry,  or  by  the  annexation  of 
the    land    in    which   they   lived,   or    became 


aliens  by  marriage  to  an  alien,  or  were  bom 
alien  within,  the  United  States,  as  not  being 
'  subject  to  the  jurisdiction  thereof,'  and  that 
the  words  'after  such  alien  shall  have  en- 
tered the  United  States'  should  be  con- 
strued as  if  they  read  '  while  such  alien  is  in 
the  United  States.'  It  should  be  assumed 
that  Congress  intended  to  make  no  dis- 
crimination between  these  classes  of  aliens. 
ITie  consideration  which  induced  the  amend- 
ment was  that  the  objectionable  aliens  were 
ill  the  United  States,  not  the  manner  in 
which  they  got  there." 

Dismissal  of  other  proceedings  against 
alien. —  The  fact  that  proceedings  against  an 
alien  for  keeping  and  maintaining  a  house  of 
ill  fame  are  dismissed  at  the  time  deporta- 
tion proceedings  are  begun  against  her  un- 
der this  section,  does  not  deprive  her  of  her 
constitutional  right  to  trial  by  jury,  since 
the  dismissal  of  the  proceedings  was  not 
necessary  to  give  the  immigration  oflElcials 
the  richt  to  proceed.  Tama  Miyake  «.  U.  S., 
(C.  C  A.  9th  Cir.  1919)  267  Fed.  732,  169 
C.  0.  A.  20. 

Vol.  Ill,  p.  681,  sec.  21.     [First  ed., 
1909  Supp.,  p.  170.] 

Fair  trial.— A  decision  of  the  Secretary  of 
Labor  denying  the  admission  into  the  United 
States  of  a  Chinaman  claiming  American 
citizenship  was  rendered  without  the  fair 
hearing  which  due  process  of  law  demands, 
where  the  only  form  in  which  the  recogni- 
tion of  the  Chinese  applicant  by  three  white 
witnesses  called  by  him  and  examined  in  his 
presence  by  the  government  inspector  was 
placed  before  the  Secretary  was  a  letter 
which  the  acting  commissioner  of  immigra- 
tion, who  did  not  himself  render  the  decision, 
sent  to  applicant's  counsel  and  placed  with 
the  record,  and  where  apparently  there  was 
no  record  of  such  recognition  before  the  im- 
miffration  commissioner  when  he  decided  the 
case.  Kwock  Jan  Fat  i;.  White,  (1920)  253 
U.  S.  454,  40  S.  Ct.  666,  64  U.  S.  (L.  ed.)  — , 
reversing  (C.  C  A.  9th  Cir.  1919)  266  Fed. 
323,  166  C.  C.  A.  493. 

Review  by  court  of  proceedings  for  admis- 
sion.—The  denial  of  a  fair  hearing  to  a  Chi- 
nese applicant  who  was  refused  admission 
into  the  United  States  requires  that  a  judg- 
ment of  the  federal  Circuit  Court  of  Ap- 
peals which  affirmed  a  judgment  of  the  Dis- 
trict Court,  sustaining  a  demurrer  to  the 
petition  of  such  Chinaman  for  habeas  cor- 
pus, be  reversed  and  the  cause  remanded  to 
the  District  Court  for  trial  of  the  merits. 
Kwock  Jan  Fat  v.  White,  (1920)  253  U.  S. 
454,  40  S.  Ct.  666,  64  U.  8.  (L.  ed.)  —,♦•«• 
verUng  (C.  C  A.  9th  Cir.  1919)  265  Fed. 
323,  166  C.  C.  A.  493. 
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Vol.  Ill,  p.  685,  sec.  25.     [First  ed., 
1909  Supp.,  p.  172.] 

III.  Finality    of    deciBions    of    immigration 

officers. 

IV.  Habeas  corpus. 

III.  Finality  of  Decisions  of  Immigration 
Officers  (p.  687) 

Rule  stated. —  To  same  effect  as  original 
annotation,  see  Jeung  Bock  Hong  v.  White, 
(C.  C.  A.  9th  Cir.  1919)  258  Fed.  23,  169 
C.  C.  A.  161,  wherein  it  was  held  that  if  the 
executive  officers  of  the  Department  of  Labor 
found  that  the  evidence  in  support  of  the 
petitioners'  right  to  land  and  enter  the 
United  States  was  so  impaired  by  discrepan- 
cies as  to  render  it  unsatisfactory,  the  court 
was  not  authorized  to  reverse  the  conclusion. 

IV.  HABEAis  Corpus    (p.  690) 

WaiYMT  to  right  to  hearing  before  board  of 
special  inquiry. —  Where  no  claim  for  a  hear- 
ing before  a  board  of  special  inquiry  is  made 
at  any  time  in  proceedings  before  immigra- 
tion officials  to  determine  the  right  of  an 
applicant  to  enter  the  United  States  as  the 
minor  son  of  a  Chinese  merchant  lawfully 
domiciled  here,  the  right  to  such  hearing  will 
be  regarded  as  having  been  waived  and  can- 
not be  demanded  for  the  first  time  in  habeas 
corpus  proceedings.  Lim  Chan  v.  White, 
(C.  C.  A.  9th  Cir.  1920)   262  Fed.  762. 

1918  Supp.,  p.  214,  sec.  3. 

"Teacher"  aa  "laborer." — An  alien  who 
seeks  admission  into  this  country  for  the 
purpose  of  teaching  the  Japanese  language 
is  not  a  "laborer''  within  the  meaning  of 
this  section  and  may  not  be  excluded  as  such. 
Tatsukichi  Kuwabara  v.  U.  S.,  (C.  C.  A. 
9th  Cir.  1919)  260  Fed.  104,  171  C.  C.  A.  140. 
In  defining  the  terras,  the  court  said: 

"  In  the  case  of  Scharrenberg  v.  Dollar 
S.  8.  Co.  et  oi.,  229  Fed.  970,  144  C.  C.  A. 
252,  Ann.  Gas.  1917C,  258,  this  court  held 
that  it  was  not  a  violation  of  the  Immigra- 
tion Act  of  February  20,  1907  (34  Stat.  900, 
c.  1134),  making  it  a  misdemeanor' to  pre- 
pay the  transportation  or  assist  in  the  im- 
portation of  contract  laborers  into  the  United 
States,  for  the  operators  of  a  merchant  ves- 
sel flying  the  American  flag  to  bring-  aliens 
from  China,  which  decision  was  affirmed  by 
the  Supreme  Court  in  245  U.  S.  122,  38  Sup. 
Ct.  28,  62  L.  Ed.  189,  where  the  court,  after 
referring  to  the  claim  there  made  that  the 
seaman  described  in  each  count  of  the  com- 
plaint  was  an  alien  contraet  laborer,  and 
that  the  steamship  was  a  part  of  the  terri- 
tory of  the  United  States,  and  that  there- 
fore the  contracting  to  bring  such  alien  to 
Spn  Francisco  and  to  there  employ  him  upon 
such  a  mad,  was  to  knowingly  assist  and 
entourage  the  migration  of  an  alien  contract 
laborer  into  the   United  States  for  the  pur- 


pose of  having  him  perform  labor  therein  in 
violation  of  the  fourth  and  fifth  sections  of 
the  Act  of  1907,  said: 

'''The  validity  of  this  claim,  and  of  the 
argument  in  support  of  it,  calls  for  the  eon- 
struction  of  three  short  provisions  of  two 
statutes. 

" '  Section  2  of  the  Act  of  1907,  aa  amended 
in  1910  (36  Stat.  263),  furnishes  this  defini- 
tion of  "  contract  laborers,"  which  must  be 
read  into  sections  4  and  5  of  the  Act  of  1907 : 
'*  Persons  .  .  .  who  have  been  induced  or 
solicited  to  migrate  to  this  country  by  offers 
or  promises  of  employment  or  in  consequence 
of  agreements,  oral,  written  or  printed,  ex- 
press or  implied,  to  perform  labor  in  this 
country  of  any  kind,  skilled  or  unskilled." 

"  *  Section  4  makes  it  a  misdemeanor  for 
any  corporation  to  "  in  any  way  assist  or 
encourage  the  importation  or  migration  of 
any  contract  laborer  or  contract  laborers 
into  the  United  States." 

"  *  Section  5  imposes  severe  penalties  for 
every  violation  of  the  act  "by  knowingly 
assisting,  encouraging,  or  soliciting  the  mi- 
gration or  importation  of  any  contract 
laborer  into  the  United  States." 

"  *  Thus  a  contract  laborer  is  one  who  un- 
der the  conditions  described  in  the  first  of 
these  statutes  comes  "  to  perform  labor  in 
this  country,"  and  the  penalties  denounced 
by  the  sections  of  the  other  act  are  against 
persons  who  knowingly  assist  or  induce  the 
importation  or  migration  of  such  laborer 
"  into  the  United  States." 

"  *  The  purpose  of  this  alien  labor  legisla- 
tion was  declared  by  this  court  almost  30 
vears  ago,  in  Holy  Trinity  Church  v.  United 
States,  143  U.  S.  457,  12  Sun.  Ct.  511,  36 
L.  Ed.  226,  to  be,  to  arrest  the  bringing  of 
an  ignorant,  servile  class  of  foreign  laborers 
into  the  United  States,  under  contract  to 
work  at  a  low  rate  of  wages,  and  thus  re- 
duce other  laborers  engaged  in  like  occupa- 
tions to  the  level  of  the  assisted  immigrant. 

" '  Having  these  terms  of  the  statutes  and 
this  history  in  mind,  can  it  with  reason  be 
said  that  the  men  shipped  on  the  Mackinaw 
as  "  seamen "  were  "  laborers,"  and  that 
when  employed  upon  that  vessel  in  foreign 
commerce  they  were  performing  labor  "  in 
this  country "  within  the  meaning  of  the 
acts? 

"  '  In  familiar  speech  a  "  seaman  "  may  be 
called  a  "sailor"  or  a  ''mariner,"  but  he 
is  never  called  a  "laborer,"  although  he 
doubtless  performs  labor  when  assisting  in 
the  care  and  management  of  his  ship;  and 
a  "  seaman  "  is  defined  in  the  United  States 
statutes  applicable  to  "  merchant  seamen " 
as  being,  any  person  (masters  and  appren- 
tices excepted)  who  shall  be  employed  to 
serve  in  any  capacity  on  board  a  vessel. 
R.  S.  §  4612.  In  the  shipping  articles,  which 
the  United  States  law  requires  shall  be  signed 
by  members  of  the  crews  of  ships  of  Ameri- 
can registry  engaged  in  foreign  oommeroe, 
the    men    are   designated    as    *'  seamen  "   or 
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"nmrinen."  Thus,  neither  in  popular  nor 
in  technical  legal  language  would  the  men 
employed  on  the  Mackinaw  be  called  or 
classed  as  '*  laborers/'  and  such  seamen  are 
not  brought  **  into  this  country "  to  enter 
into  competition  with  the  labor  of  its  inhabi- 
tants,  but  they  come  to  our  shores  only  to 
sail  away  again  in  foreign  conunerce  on  the 
ship  which  brings  them  or  on  another,  as 
soon  as  employment  can  be  obtained.' 

"We  are  of  the  opinion  that  in  view  of 
the  purpose  of  the  legislation  here  in  ques- 
tion as  declared  by  fiie  Supreme  Ck>urt  In 
the  cases  that  have  been  cited  it  cannot  be 
held  to  apply  to  an  alien  who  seeks  to  enter 
this  country  for  the  purpose  of  teaching 
*the  Japanese  language,  history,  geography, 
and  arithmetic,'  first,  because  the  doing  so 
is  not  to  perform  labor  in  this  country 
within  the  meaning  of  the  Act  of  February 
5,  1917;  and,  secondly,  because  a  teacher  of 
the  Japanese  language,  history,  geography, 
and  arithmetic  may  be  properly  regarded  as 
belonging   to   a  'recognized   learned   profes- 
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sion. 

Employee  of  foreign  steamship  company 
temporarily  in  country  as  contract  laborer. 
—  To  same  effect  as  1919  Supplement  anno- 
tation, see  U.  8.  v.  Union  Bank,  (C.  C.  A. 
2d  Cir.  1919)  z62  Fed.  91,  8  A.  L.  K.  1438, 
affirming   (S.  D.  N.  Y.  1918)    250  Fed.  913. 

Literary  test  —  Ewemption. —  In  Mototaro 
Eguchi  f.  U.  S.,  (C.  O.  A.  9th  Cir.  1919) 
260  Fed.  144,  171  C.  C.  A.  180,  it  was  held 
that  the  fact  that  an  alien  who  had  been 
lawfully  admitted  to  the  United  States  and 
who  haid  resided  in  this  country  continuously 
for  five  years,  was  unable  to  procure  passage 
on  ships  returning  to  the  United  States 
within  the  prescribed  six  months  from  the 
time  of  his  departure  therefrom,  did  not  ex- 
tend the  prescribed  period  so  as  to  exempt 
him  from  the  literajcy  test  imposed  by  this 
section 

Evidence, —  In  iMototaro  Eguchi  t*.  U.  S., 
(C.  C.  A.  9th  Cir.  1919)  260  Fed.  144,  171 
C.  C.  A.  180,  the  evidence  was  held  sufficient 
to  sustain  the  finding  of  the  lower  court  that 
an  imniigrant  had  failed  to  pass  the  literacy 
test  prescribed  by  this  section. 

Proof  necessary  for  reversal  of  deportation 
order. — Sucoessfullv  to  attack  an  order  is- 
sued by  the  Secreiary  of  Labor  for  the  de- 
portation of  an  alien  under  this  section,  it 
must  be  shown  that  the  proceedings  upon 
which  the  order  is  based  were  unfair,  or 
that  the  relator  has  been  denied  a  fair  hear- 
ing, or  that  there  has  been  an  abuse  of  dis- 
eretion  on  the  part  of  the  executive  officers 
01  the  United  States.  Lopez  t*.  Howe,  (C.  C. 
A.  2d  Cir.  1919)  259  Fed.  401,  179  C.  C.  A. 
877. 

1918  Supp.,  p.  228,  sec.  17. 

Applicable  only  to  aliens. —  In  U.  S.  v.  Low 
Hong,  (C.  C.  A.  5th  Cir.  1919)  261  Fed.  73, 
s  petition  for  habeas  corpus  alle|;ed  that  the 
petitioner  was  a  natural-born  citizen  of  the 


United  States  and  held  in  custody  under  a 
warrant  issued  by  the  Secretary  of  Labor 
for  hearing  to  determine  whether  or  not  he 
should  be  deported  in  conformity  with  law. 
The  return  to  the  petition  averred  that  the 
arrest  and  detention  were  in  pursuance  of 
a  warrant  of  the  Secretary  of  Labor  duly 
and  lawfully  issued  under  section  19  of  this 
Act.  By  demurrer  to  the  petition  and  orally 
the  citizenship  of  the  petitioner  was  ad- 
mitted. As  the  provisions  of  this  section  17 
and  other  provisions  of  the  Act  are  in  ex- 
press terms  made  applicable  only  to  aliens, 
it  was  held  that  the  petitioner  was  entitled 
to  discharge  immediately  and  without  wait- 
ing for  a  hearing  under  the  provisions  of 
this  section,  the  admission  as  to  citizenship 
amounting  to  a  concession  that  the  Secretary 
of  Labor  was  without  power  or  jurisdiction 
to  have  the  petitioner  kept  in  custody  under 
the  warrant  issued. 

Appeal  to  Secretary  of  Labor  as  condition 
precedent  to  habeas  corpus  proceedings. — 
Where  a  person  is  ordered  to  be  deported  by 
a  board  of  special  inquiry,  an  appeal  from 
its  decision  to  the  Secretary  of  Labor  must 
be  made  in  accordance  with  the  provisions 
of  this  section  before  the  District  Court  will 
entertain  an  application  for  a  writ  of  habeas 
corpus.  U.  S.  V.  Uhl,  (S.  D.  N.  Y.  1919) 
262  Fed.  532. 

1918  Supp.,  p.  230,  sec.  19. 

The  five-year  limitation  contained  in  the 
first  clause  of  this  section  should  not  be 
read  into  the  clause  providing  for  the  de- 
portation of  aliens  found  advocating  or 
teaching  the  unlawful  destruction  of  prop- 
erty, since  the  latter  clause  expressly  pro- 
vides for  the  deportation  of  any  alien  who 
at  "  any  time  after  entry  "  shall  be  found 
advocating  such  practices.  Guiney  f.  Bon- 
ham,   (C.  C.  A.  9th  Cir.  1919)   261  Fed.  682. 

In  Lopez  t?.  Howe,  (C.  C.  A.  2d  Cir.  1919) 
259  Fed.  401,  170  C.  C.  A.  377,  the  relator 
obtained  a  writ  of  habeas  corpus  claiming 
that  an  order  of  the  Secretary  of  Labor  di- 
recting his  deportation  as  an  anarchist  was 
invalid  because  he  was  a  philosophical  an- 
archist and  opposed  the  overthrow  of  gov- 
ernment by  force  or  violence,  that  he  was 
not  within  the  provisions  of  this  section, 
except  in  the  five-year  class,  and  that,  as 
he  had  been  in  this  country  for  fifteen  years, 
he  could  not  be  deported.  Answering  this 
contention,  the  court  said: 

"  The  relator  was  taken  into  custody  un- 
der a  warrant  which  charged  him  with  being 
in  the  United  States  in  violation  of  the  Im- 
migration Act  of  February  5,  1917,  c.  29, 
39  Stat.  874.  Section  3  of  that  act  provides 
that  certain  enumerated  classes  of  aliens 
shall  be  excluded  from  admission  into  the 
United  States.  Among  the  classes  so  ex- 
cluded are  anarchists.  And  section  19  of 
the  Act  provides  for  the  arrest  and  deporta- 
tion w^ithin  5  years  after  entry  of  any  alien 
who  at  the  time  of  entry  was  a  member  of 
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one  or  more  of  the  classes  excluded  by  law. 
It  then  provides  for  the  deportation  of  classes 
of  aliens  therein  mentioned,  irrespective  of 
the  time  of  their  entry  into  the  United 
States^  and  among  those  so  specified  is  the 
following: 

*'  *Any  alien  who  at  any  time  after  entry 
shall  be  found  advocating  or  teaching  the 
unlawful  destruction  of  property,  or  advo- 
cating or  teaching  anarchy,  or  the  overthrow 
by  force  or  violence  of  the  government  of  the 
United  States  or  of  all  forms  of  law  or  the 
assassination  of  public  officials.'  .  .  .  From 
what  has  been  said  in  an  earlier  part  of  this 
opinion,  it  appears  that  the  relator's  under- 
standing of  the  statute  differs  from  the 
understanding  of  this  court.  That  section 
deals  with  a  number  of  different  classes  of 
aliens,  and  provides  that  certain  classes  may 
be  deported  at  any  time  within  5  years  after 
entry,  but  does  not  so  limit  the  time  of  de- 
portation as  respects  certain  other  classes, 
as  to  whom  it  is  declared  they  may  be  de- 
ported irrespective  of  the  time  of  their  en- 
try into  the  United  States.  An  alien  at  the 
time  of  his  entry  may  not  be  an  anarchist, 
and  therefore  may  be  entitled  to  enter.  But 
if,  at  any  time  after  his  entry,  he  is  found 
*  advocating  or  teaching  anarchy,'  he  may 
be  deported.  The  relator's  testimony,  only 
a  portion  of  which  has  been  quoted,  shows 
conclusively  that  he  is  an  advocate  and  a 
teacher  of  anarchy,  making  speeches  in  its 
favor,  organizing  anarchist  groups,  and  dis- 
tributing anarchist  literature.  As  he  reads 
and  writes  Spanish,  Italian,  Portuguese,  and 
English,  he  is  a  man  of  ability,  who  naturally 
has  influence  with  his  associates.  That  he 
is  liable  under  the  law  to  deportation  ad- 
mits of  no  doubt." 

Exclusion  of  Chinese  aliens. — A  Chinese 
laborer,  who,  after  the  passage  of  this  Act, 
re-enters  this  country  by  using  a  fraudulent 
merchant's  certificate,  may  be  deported  un- 
der the  provisions  of  this  section.  Kg  Leong 
t?.  White,  (C.  C.  A.  9th  Cir.  1919)  260  Fed. 
749,  171  CCA.  487,  wherein  the  court  said: 

"The  majority  of  the  Circuit  Court  of 
Appeals  of  the  Fifth  Circuit,  in  the  case  of 
Mayo,  Inunigration  Commissioner,  et  al.  V. 
United  States,  251  Fed.  275,  183  C  C.  A.  431, 
held  that  section  19  of  the  Immigration  Act 
of  February  5,  1917  (39  Stat.  874,  c.  29), 
does  not  apply  to  a  Chinese  person  against 
whom  deportation  proceedings  were  pending 
at  the  time  of  its  taking  effect,  unless  some 
offense  was  thereafter  committed  which 
changed  his  status. 

"  In  the  present  case,  however,  the  appel- 
lant, who  is  admittedly  a  Chinaman,  entered 
this  country  at  the  port  of  San  Francisco 
subsequent  to  the  passage  of  that  act,  so  that 
if  he  was  thereafter  found  to  be  illegally  In 
the  United  States,  we  think  there  can  be  no 
doubt  of  the  application  to  him  of  section 
19  of  the  Act  of  February  5,  1917,  since 
section  38  thereof  declares  Uiat  it  '  shall  not 
be  construed  to  repeal,  alter,  or  amend  exist- 


ing laws  relating  to  the  immigration  or  «z- 
elusion  of  Chinese  persons,  .  .  .  except  as 
provided  in  section  19  hereof;  and  aixice 
the  said  section  19  provides  for  the  taking 
into  custody  upon  the  warrant  of  the  Secre- 
tary of  Labor,  and  the  deportation  of  *  any 
alien  who  shail  have  entered  or  who  shaU 
be  found  in  the  United  States  in  violation 
of  this  act,  or  in  violation  of  any  other  law 
of  the  United  States.'" 

Allegations  in  warrant  of  arrest — A  war- 
rant of  arrest  for  deportation  of  an  alien 
issued  under  the  provisions  of  this  section, 
is  sufficient  if  it  give  him  adequate  informa- 
tion of  the  acts  relied  upon  to  bring  him 
within  the  excluded  classes,  and  to  enable 
him  to  offer  testimony  to  refute  the  same 
at  the  hearing.  It  need  not  have  the  for- 
malitv  and  particularity  of  an  indictment. 
Guiney  r.  Bonham,  (C.  C.  A.  9th  Cir.  1919) 
261  Fed.  682,  8  A.  L.  R.  1282. 

Hearing  —  Necessity  of  alien  being  repre- 
sented by  counsel. — A  hearing  before  an  im- 
migration inspector  regarding  the  deporta- 
tion of  an  alien  is  not  unfair  because  the 
alien  is  not  represented  by  counsel  until 
most  of  the  testimony  has  been  taken. 
Guiney  r.  Bonham,  (C.  C.  A.  9th  Cir.  1919) 
261  Fed.  682,  8  A.  L.  R.  1282. 

1918  Supp.,  p.  232,  sec.  20. 

Proceeding  held  unfair. — ^In  Ea  p,  Jack- 
son, (D.  C.  Mont.  1920)  263  Fed.  110,  an 
order  deporting  a  member  of  the  I.  W.  W. 
was  set  aside  in  habeas  corpus  as  unfair 
and  denying  due  process  because  (1)  an  un- 
lawful search  was  made  and  papers  of  the 
alien  illegally  seized  and  (2)  because  of 
refusal  to  produce  a  government  witness 
for  cross-examination. 

1918  Supp.,  p.  239^  sec.  35. 

Seaman  detained  for  treatment  —  deduc- 
tion from  wages. —  Where  a  seaman  con- 
tracts a  venereal  disease  and  is  detained  for 
treatment  under  this  sectioti,  the  amount 
paid  by  the  ship's  agents  for  the  treatment 
may  be  deducted  from,  his  wages.  The 
Alector,    (E.  D.  Va.   1920)    263  Fed.   1007. 

1919  Supp.,  p.  72,  sec.  2. 

Application  of  section. — Where  the  pro- 
visions of  this  Act  were  in  force  prior  to 
the  institution  of  deportation  proceedings 
against  an  alien,  the  fact  that  the  warrants 
of  arrest  and  deportation  are  in  terms  based 
upon  section  19  of  the  Act  of  Feb.  5,  1917, 
ch.  29  (1918  Supp.  Fed.  Stat.  Ann.  230), 
does  not  render  this  section  inapplicable  to 
the  case.  Accordingly  the  provisions  of  this 
section  apply  to  the  deportation  o:  an  alien 
for  teaching  the  unlawful  destruction  of 
property,  and  he  may  be  deported  therefor 
regardless  of  the  time  of  his  entry.  Guiney 
17.  Bonham,  (C.  C.  A.  9th  Cir.  1919)  261 
Fed.  682,  8  A.  L.  R.  1282. 
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IMPORTS  AND  EXPORTS 


Vol.  Ill,  p.  727,  sec.  8.     [First  ed., 

1916  Supp.,  p.  64.] 
Smuggling    smoking    opium    into    XTnited 
States. —  The  provisions  of  this  section  apply 
only  to  opium  which  may  be  lawfully  im- 


ported into  the  United  States,  and  not  to 
smoking  opium,  the  importation  of  which  is 
prohibited  by  section  1  of  the  Act  of  Feb.  9, 
1909,  ch.  100  O  Fed.  Stat.  Ann.  (2d  ed.) 
723).  U.  S.  V.  Sischo,  (W.  D.  Wash.  1919) 
262  Fed.  1001. 
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M  III,  p.  795,  sec.  2117.    [First 

ed.,  vol.  Ill,  p.  374.] 

Sheep. —  Sheep  must  be  regarded  as  cattle 
mthin  the  meaning  of  this  section.  Ash 
Sheep  Co.  v.  U.  S.,  (1920)  262  U.  S.  169, 
40  S.  Ct.  241,  64  U.  S.  (L.  ed.)  — ,  affirming 
(C.  C.  A.  9th  Cir.  1918)  250  Fed.  591,  162 
C.  C.  A.  607;  (C.  C  A.  9th  Cir.  19'18)  264 
Fed.  59,  165  C.  C.  A.  4«9. 

"Indian  lands." -— Lands  within  that  part 
of  the  Crow  Indian  Reservation  in  Montana 
as  to  which  the  Indians  released  their  pos- 
8egsor>'^  right  to  the  United  States  by  an 
a;!reement  ratified  and  amended  by  the  Act 
of  April  27,  1904,  which  contains  many  pro- 
visions intended  to  secure  to  the  Indians  the 
fullest  possible  value  for  what  aro  referred 
to  in  the  grant  as  "  their  lands,"  and  to  make 
use  of  the  proceeds  for  their  benefit,  are  In- 
dian lands  within  the  meaning  of  this  sec- 
tion. Ash  Sheep  Co.  v,  L.  S.,  (1920)  252 
U.  S.  169,  40  S.  Ct.  241,  64  U.  S.  (L.  ed.) 
— ,  affirming  (C.  C.  A.  9th  Cir.  1918)  260 
Fed.  591,  162  C.  C.  A.  607;  (C.  C.  A.  9th 
Cir.  1918)  264  Fed.  59,  1165  C.  C.  A.  460. 

Secovery  of  nominal  damages  for  trespass 
at  affecting  claim  for  penalty. —  The  recov- 
ery of  nominal  damages  in  an  equity  suit  to 
r^rain  a  trespass  does  not  bar  the  recovery 
at  law  of  the  statutory  penalty  for  the  same 
trespass,  the  claim  for  such  penalty  having 
b<>en  rejected  in  the  equity  suit  because  pur- 
sued in  an  action  in  which  it  could  not  be 
entertained.  Ash  Sheep  Co.  v.  U.  S.,  (1920) 
252  U.  S.  159,  40  S.  Ct.  241,  64  U.  S.  (L. 
ed.)  — ,  aff^ming  (C.  C.  A.  9th  Cir.  1918) 
250  Fed.  591,  162  C.  C.  A.  607;  (C.  C.  A. 
9th  Cir.  1918)  254  Fed.  59,  165  C.  C.  A. 
469. 

Vol.  Ill,  p.  825,  sec.  5.     [First  ed., 

vol.  Ill,  p.  494.] 
Title  derived  through  ''trust  patents'*  as 
marketable  title.— A  marketable  title  to 
land  18  one  that  is  fair  of  record  and  free 
from  reasonable  doubt.  And  where  the  title 
depends  for  its  validity  on  matters  of  fact 
dehors  the  record,  the  determination  whereof 
reouires  a  judicial  decree,  it  is  not  market- 
able, and  the  vendee  in  an  executory  contract 


of  sale  is  not  bound  to  accept  it.  The  rule 
applies  to  *' trust  patents"  issued  by  the 
federal  government  to  certain  Indians  of  the 
White  Earth  Indian  Keservation  under  the 
''general  Indian  Allotment  Acf  of  Feb.  8, 
1887,  and  acts  supplementary  thereto,  which 
on  their  face  do  not  convey  the  fee  title. 
The  fact  that  the  Clapp  Amendment  to  the 
acts  referred  to,  approved  June  21,  1906,  de- 
clares that  such  patents  shall  operate  as  a 
transfer  of  the  fee  title  as  to  mixed-blood 
Indians,  does  not  clear  the  title  until  the 
character  of  the  particular  Indian  as  a  mixed 
blood  is  establisned  as  a  matter  of  record. 
With  that  fact  unsettled  and  undetermined, 
a  title  derived  through  a  trust  patent  so 
Issued  is  not  marketable  within  the  rule 
stated.  Geray  v.  Mahnomen  Land  Co., 
(1919)   143  Minn.  383,  173  N.  W.  871. 

Descent  in  case  of  death  pending  allot- 
ment.—  If  a  Creek  citizen  dies  before  receiv- 
ing his  allotment,  at  the  time  of  his  death  he 
is  not  seized  of  an  inheritable  estate  in  lands 
afterward  allotted  to  him  or  to  his  heirs,  and 
the  descent  of  such  allotment  is  cast  at  the 
time  the  certificate  of  allotment  is  issued, 
and  the  law  in  effect  at  'that  particular  time 
governs  in  the  devolution  of  said  allotted 
lands.  Hamilton  r.  Bahnsen,  (1919)  75 
Okla.  216,  183  Pac.  413. 

lights  of  heirs  of  allottee  dying  before 
allotment. —  John  Neatel,  a  white  man,  by 
the  provisions  of  the  Kiowa,  Comanche  and 
Apadie  Agreement  (31  Stat.  676,  c.  813)  was 
awarded  all  the  benefits  of  land  and  money 
conferred  by  the  agreement  the  same  as  mem- 
bers by  blood  of  one  of  said  tribes.  Under 
the  agreement,  after  an  allotment  .was  se- 
lected and  approved  by  the  Secretary  of  the 
Interior,  the  title  thereto  was  to  be  held  in 
trust  for  the  allottee  for  a  period  of  twenty- 
five  years  in  the  time  and  manner  provided 
by  Act  Feb.  8,  1887,  c.  119,  24  Stat.  L.  388, 
and  the  act  amendatory  thereof  approved 
Feb.  28,  1891  (26  Stat.'  L.  794,  c.  383) ,  and  at 
the  expiration  of  said  period  the  title  was 
to  be  conveyed  in  fee  simple  to  the  allottee, 
or  his  heirs,  free  from  all  incumbrances.  The 
said  John  Nestell  died  in  August,  1902, 
prior  to  the  issuance  of  the  final  patent,  but 
subsequent  to  the  issuance  of  the  trust  pat- 
ent.   The  Indian  Appropriation  Act  approved 
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March  3,  19D3  (32  Stat.  L.  1008,  c.  994),  au- 
tliorized  and  directed  the  Secretary  of  the 
Interior  to  issue  a  patent  in  fee  to  several 
designated  persons,  including  the  said  John 
Nestell,  and  further  provided  that  "all  re- 
strictions as  to  the  sale,  incumbrance,  or  tax- 
ation of  said  lands  are  hereby  removed."  On 
June  17,  1903,  the  Secretary  of  the  Interior 
issued  a  patent  to  the  heirs  of  John  Nestell 
without  naming  them.  It  was  held  that  said 
heirs  took  the  estate  by  inheritance,  and  not 
by  direct  CTant  from  the  United  States. 
Gray  v,  McKnight,  (1919)  75  Okla.  268,  183 
Pac.  4«9. 

Vol.  Ill,  p.  830,  sec.  6.  [First  ed., 
vol.  Ill,  p.  496.1 

What  passes  by  transfer  —  Right  to  dam- 
ages for  prior  taking. —  The  transferee  under 
this  section  of  the  rights  of  an  allottee  un- 
der the  Flathead  Indian  Allotment  Act  of 
March  2,  1880,  does  not  acquire  the  right  of 
the  Indian  to  compensation  for  a  previous 
taking  of  part  of  the  land  for  railroad  pur- 
poses. Smith  V.  Northern  Pac.  R.  Ck)., 
(Mont.  1919)    186  Pac.  684. 

Vol.  Ill,  p.  839,  sec.  5.  [First  ed., 
vol.  Ill,  p.  501.] 

Child  of  white  man  and  Indian  woman. — 
Under  the  provisions  of  this  section,  the  il- 
legitimate child  of  an  allottee  by  an  Indian 
woman,  whether  born  as  the  result  of  co- 
habitation in  accordance  with  Indian  cus- 
toms or  not,  is  entitled  to  inherit  rights  in 
his  father's  allotment  as  his  heir.  Gray  v. 
McKnight,  (1919)  7d  Okla.  268,  183  Pac. 
489. 

Vol.  Ill,  p.  841,  sec.  1.  [Jurisdic- 
tion of  actions  for  allotments, 
etc]  [First  ed.,  vol.  Ill,  p. 
492.] 

Persons  bound  by  decree. — Where  a  suit, 
brought  by  certain  Indians  for  the  purpose 
of  having  themselves  adjudged  to  be  the  sole 
heirs  of  a  deceased  Indian  allottee,  'ir  de- 
fended by  an  attorney  for  the  United  States, 
\\ho  consents  to  the  entry  of  a  decree  ad- 
judging the  plaintiffs  the  sole  heirs  of  the 
deceased  allottee  and  entitled  to  possession 
of  the  decedent's  allotment,  such  decree  is 
not  binding  on  a  claimant  who  did  not  ap- 
pear in  the  proceedings  because  he  had  no 
notice  thereof.  Ya-Koot-Sa  f.  U.  S.,  (C.  C. 
A.  9th  Cir.  1920)  262  Fed.  398.  The  court 
said: 

"  The  appellants  contend  that  the  decree 
of  tlie  court  below  of  March  10,  1910,  was 
a  final  adjudication  of  the  title  to  the  prop- 
erty in  controversy,  and  was  binding  upon 
all  persons,  irrespective  of  whether  they  ap- 
peared in  that  proceeding  or  not,  and  that 
such  is  the  effect  of  the  acts  of  Congress  of 
October   'i5,   1S94    (28  Stat.   305),  and  Feb- 


ruary 6,  1901  (31  Stat.  TeN»,  authorizing 
such  proceedings  to  be  brought  against  the 
United  States.  The  appellee,  on  the  other 
hand,  contends  that  James  Peters,  not  hav- 
ing appeared  in  the  court  in  that  proceeding, 
was  not  bound  by  the  decree.  Unquestion- 
ably the  decree  therein  is  not  binding  as  to 
James  Peters,  unless  by  the  provisions  of  Act 
Feb.  6,  1901,  31  Stat.  760,  the  United  States 
as  party  to  that  suit  is  to  be  held  to  have 
represented  the  interests  of  all  unknown  and 
impamed  heirs.  We  do  not  think  that  such 
is  the  meaning  of  the  statute.  It  provides 
that  all  persons  who  are  or  claim  to  be  en- 
titled to  an  allotment  — '  it  may  commence 
and  prosecute  or  defend  any  action,  suit  or 
proceeding  in  relation  to  their  right  thereto 
in  the  proper  Circuit  Court  of  the  United 
States.* 

"  It  is  true  that  the  act  further  provides 
that  in  said  suit  the  parties  thereto  shall  be 
the  claimant  as  plaintiff  and  the  United 
States  as  party  defendant,  and  that  the 
judgment  or  decree  in  favor  of  any  claimant 
to  an  allotment  shall  have  the  same  effect 
when  properly  certified  to  the  Secretary  of 
the  Interior  as  if  such  allotment  had  been 
allowed  and  approved  by  him.  But  it  makea 
it  the  duty  of  the  district  attorney  to  appear 
and  represent  'the  interests  of  the  govern- 
ment  in  the  suit.'  Taking  the  whole  statute 
together,  with  its  provision  that  any  per- 
son claiming  an  allotment  may  '  defend '  any 
action  or  suit  in  relation  thereto,  and  the 
provision  making  it  the  duty  of  the  district 
attorney  to  defend  only  '  the  interests  of  the 
government  in  the  suit,'  we  think  it  is  not  to 
be  Inferred  that  the  intention  of  the  statute 
was  to  adjudicate  in  such  a  proceeding  the 
interest  of  a  claimant  who  was  not  advised  of 
the  proceeding  and  whose  claim  was  unknown 
to  the  District  Attorney.  Such  seems  to  have 
been  the  view  of  the  courts  in  United  States 
V,  Fairbanks,  171  Fed.  337,  96  C.  C.  A.  229, 
and  Oakes  t;.  United  States,  172  Fed.  906,  97 
U.  U*  A.  13i7. 

Vok  III,  p.  846,  sec.  7.     [First  ed., 
vol.  ITI,  p.  505.] 

Effect  on  water  rights. — ^After  a  patent  haa 
been  granted  under  this  section  tiie  rights 
of  the  allottee  are  the  same  as  those  of  any 
other  owner  and  the  Secretary  of  the  In- 
terior cannot  prescribe  rules  and  regula- 
tions as  to  the  distribution  of  water  flowing 
through  the  allotted  lands.  Hough  v.  Tay- 
lor,  (Wash.  1920)    188  Pac.  458. 

Vol.   Ill,  p.  847,  sec.   1.      [Restrict 

tions  on  alienation  of  lands  r^ 

moved.] 

Applicable  only  to  persons  not  of  Indian 
blood.— "Act  Cong.  April  21,  1904,  c.  1402, 
33  Stat'.  189-204,  which  provides  that 
all  restrictions  upon  the  alienation  of  lands 
of    all    the   allottees   of   the   Five   Civilized 
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Tribes  who  are  not  of  Indian  blood,  except 
minors,  are,  except  as  to  the  homesteads, 
hereby  removed,  has  no  application  to  Creek 
Indians  of  more  than  half  blood  adopted  by 
the  Seminoles  before  the  allotment,  but  is 
limited  in  its  application  to  the  adopted 
citizens  not  of  any  degree  of  Indian  blood; 
and  held,  further,  that  where  a  person  of 
any  degree  of  Indian  blood  was  enrolled  by 
the  Dawes  Commission  as  *  adopted,*  parol 
evidence  may  be  received  to  show  that  sudi 
person  is  an  Indian  or  possesses  a  quantum 
of  Indian  blood  and  thereby  entitled  to  all 
piotection  and  benefits  thereof,  notwith- 
standing such  enrollment.'  Munnah  V, 
Gates,  (1919)   76  Okla.  167,  184  Pac.  127. 

Vol.  Ill,  p.  853,  sec.  1.  [Indian 
trust  allotments^  etc.]  [First 
ed.,  1912  Supp.,  p.  96.] 

Power  and  jurisdiction  of  Secretary  of  In- 
terior.—  This  section  applies  only  .to  cases 
where  allotments  have  been  made  and  the 
titles  withheld  in  trust,  to  be  followed  by 
the  issuance  of  a  fee-simple  patent  at  the  end 
of  the  trust  period.  Accordingly,  the  Secre- 
tary of  the  Interior  has  no  authority  under 
this  section  to  make  a  finding  as  to  who  are 
the  heirs  of  a  deceased  Indian  if  a  fee- 
simple  patent  has  been  issued  to  the  dece- 
dent, although  it  is  subject  to  restrictions 
on  alienation  therein  contained.  U.  S.  v. 
Bowling,  (C.  C.  A.  8th  Cir.  1919)  261  Fed. 
657.  Regarding  the  Secretary's  authority  to 
make  such  a  finding,  the  court  said: 

"The  statute,  by  its  terms  as  quoted  and 
aa  appears  from  its  context,  applied  only  to 
cases  where  allotments  were  made  and  the 
titles  were  withheld  in  trust,  to  be  followed 
by  the  ipsuance  of  a  fee-simple  patent  at  the 
end  of  the  trust  period.  In  other  clauses  of 
the  same  section,  the  Secretary  was  given 
discretion  to  issue  a  patent  in  fee  to  the 
heirs  of  the  allottee,  if  he  decided  them  com- 
petent to  manage  their  own  affairs,  or  to 
issue  patents  in  fee  upon  partition  of  the 
lands  between  the  heirs,  and  by  the  language 
of  the  following  section  an  allottee  was  given 
the  right  to  dispose  of  the  allotment  by  will, 
prior  to  the  expiration  of  the  trust  period, 
and  prior  to  the  issue  of  a  fee-simple  patent. 

''The  claim  is  also  made  that  the  Secre- 
tary of  the  Interior  had  the  sole  authority 
to  determine  who  were  the  heirs  of  William 
Wea,  regardless  of  this  statute,  because  the 
United  States  has  retained  the  general  con- 
trol of  controversies  over  the  title  and  pos- 
session of  allotments.  Hy-yu-tse-mil-kin  v. 
Smith,  194  U.  S.  401,  24  Sup.  Ct.  676,  48 
L  Ed.  1039;  McKay  v.  Kalyton.  204  U.  S. 
45«,  27  Sup.  Ct.  346,  61  L.  Ed.  666.  It  must 
be  conceded  that  the  Secretary  has  the  power 
to  ascertain  the  heirs  of  a  deceased  Indian, 
when  such  action  is  essential  to  an  execution 
of  his  powers,  such  as  the  issuance  of  a  final 
patent  to  the  heirs,  or  the  approval  of  a 


conveyance  by  the  heirs,  as  required  by  stat- 
ute. Egan  f.  McDonald,  246  U.  S.  227,  38 
Sup.  Ct.  223,  62  L.  Ed.  680;  Hallowell  r. 
Commons,  239  U.  S.  606,  36  Sup.  Ct.  202,  60 
L.  Ed.  409;  Tiger  v.  Western  Investment  Co., 
221  U.  S.  286,  31  Sup.  Ct.  578,  55  L.  Ed. 
738;  Oregon  v.  Hitchcock,  202  U.  S.  60,  26 
Sup.  Ct.  568,  50  L.  Ed.  935.  But  in  this  case 
the  land  had  been  patented  to  William  Wea. 
and  under  the  provisions  of  section  5  of  the 
Act  of  February  8,  1887,  the  laws  of  the 
state  of  Kansas  regulating  the  descent  and 
partition  of  land  were  made  applicable.  Wea 
had  died  in  1894,  and  the  descent  of  these 
lands  "had  been  fixed  at  that  time.  The  title 
of  the  heirs  was  not  dependent  upon  any 
action  of  the  Secretary  of  the  Interior,  be- 
cause Congress  had  released  its  control  over 
the  descent  or  partition  of  the  lands.  The 
ordinary  judicial  processes  of  declaring  the 
heirs  or  of  partitioning  the  land  amongst 
them  thereafter  applied.  Beam  v.  United 
States,  162  Fed.  260,  89  C.  C.  A.  240; 
United  States  v.  Park  Land  Co.,  (C.  C) 
188  Fed.  383.  See  also  Finley  v.  Albner,  129 
Fed.  734,  64  C.  C.  A.  262." 

Jurisdiction  of  federal  courts. —  This  Act 
does  not  operate  to  deprive  a  federal  court 
of  jurisdiction  of  a  suit  brought  solely  to 
set  aside  a  former  decree,  which  stands  as  a 
cloud  upon  a  title  to  an  allotment  which 
has  been  finally  determined  bv  the  Secretary 
of  the  Interior.  Ya-Koot-Sa  i?.  U.  S.,  (0.  0. 
A.  9th  Cir.  1920)  262  Fed.  398.  Kegarding 
the  jurisdiction  of  federal  courts  in  such 
cases,  the  court  said: 

"Act  June  25,  1910,  36  Stat.  855,  withdrew 
the  jurisdiction  which  Congress  had  given 
to  the  federal  courts  to  determine  claims  to 
allotments  and  questions  of  heirship  and 
descent  as  affecting  allotted  lands  during 
the  trust  period,  and  conferred  exclusive 
jurisdiction  thereover  upon  the  Secretary  of 
the  Interior.  Hallowell  v.  Commons,  239 
ir.  S.  606,  36  Sup.  Ct.  202,  60  L.  Bd,  409; 
Parr  r.  Colfax,  197  Fed.  302,  117  C.  C.  A. 
48.  The  power  of  the  courts  to  deal  with 
those  questions  was  thus  abruptly  terminated. 
But  that  does  not  meet  the  question  here  in- 
volved. The  suit  here  is  not  brought  to 
adjudicate  the  title  of  an  heir  to  allotted 
land.  It  is  brought  solely  to  set  aside  a 
former  decree,  which  stands  as  a  cloud  upon 
a  title  which  has  been  finally  determined,  by 
the  Secretary  of  the  Interior.  The  transfer 
of  jurisdiction  to  the  Secretary  of  the  In- 
terior had  not  the  effect  to  deprive  the  court 
below  of  jurisdiction  to  set  aside  its  former 
erroneous  decree.  In  so  doing,  and  in  enter- 
ing the  decree  which  is  here  appealed  from, 
the  court  below  was  not  exercising  jurisdic- 
tion which  had  been  conferred  upon  the  Sec- 
retary of  the  Interior.  It  was  simply  setting 
aside  its  own  decree,  which  stood  as  a  cloud 
upon  title,  and  had  given  rise  to  adverse 
claims  on  the  part  of  the  appellants  herein, 
who  had  harassed  the  owner  of  the  allotment 
with  several  suits." 


L 


1 


526 


FED.  STAT.  ANN.— 1920  SUPP. 


Vol.  Ill,  p.  855,  sec.  2.     [First  ed., 

1914  Supp.,  p.  170.] 

state  laws  of  descent  superseded  as  to 
villa  executed  under  this  section. —  In  Blau- 
set  «.  Cardin,  (G.  G.  A.  8th  Cir.  1019)  261 
Fed.  309,  holding  that  under  this  act  and 
the  regulations  made  thereunder  by  the  Sec- 
letary  of  the  Interior,  a  married  Quapaw 
[ndian  may  make  a  will  in  Oklahoma, 
whereby  more  than  two-thirds  of  the  allotted 
lands,  held  under  a  patent  from  the  United 
States,  containing  restrictions  on  alienation, 
are  devised  to  persons  other  than  the  spouse 
of  the  testator,  notwithstanding  Rev.  Laws 
Oklahoma,  (1910)   §  8341,  the  court  said: 

"  Before  the  enactment  by  Congress  this 
testatrix  could  not  have  made  a  will  con- 
veying this  land  because  of  the  prohibition 
in  the  last  proviso  of  this  section  8341  of 
the  Oklahoma  Laws.  The  grant  of  the  right 
to  dispose  of  this  property  by  will  is  clear 
and  comprehensive;  it  contains  no  limitation 
as  to  portions  of  property  to  be  devised  nor 
as  to  the  devisees  to  be  selected,  nor  other 
restraint  upon  the  exercise  of  the  power,  ex- 
cept that  the  disposal  must  be  in  accord  with 
the  regulations  to  be  prescribed  by  the  Sec- 
retary of  the  Interior  and  that  the  will  must 
be  approved  by  him.  ...  It  is  conceded  that 
Congress  has  the  right  to  pass  legislation  in 
the  interest  of  the  Indians  as  a  dependent 
people,  and  that  it  may  control  the  disposi- 
tion of  the  allotments  during  the  period  of 
restriction  of  alienation.  Tiger  v.  Western 
Investment  Co.,  221  U.  S.  286,  31  Sup.  Ct 
578,  55  L.  Ed.  738 ;  Heckman  v.  United  States, 
224  U.  S.  413,  32  Sup.  Ct.  424,  56  L.  Ed.  820. 
The  conclusion  is  that  it  was  the  intention 
of  Congress  that  this  class  of  Indians  should 
have  the  right  to  dispose  of  property  by  will 
under  this  act  of  Congress,  free  from  re- 
strictions on  the  part  of  the  state  as  to  the 
portions  to  be  conveyed  or  as  to  the  objects 
of  the  testator's  bounty,  provided  such  wills 
are  in  accordance  with  the  regulations  and 
meet  the  approval  of  the  Secretary  of  the 
Interior.  We  understand  this  conclusion  is 
in  accord  with  the  views  of  the  Supreme 
Court  of  Oklahoma.  See  Brock  t?.  Keifer,  157 
Pac.  88." 

Vol.  Ill,  p.  861,  sec.  1.     [First  ed., 
1909  Supp.,  p.  190.] 

Osage  Indians. —  The  United  States  did  not 
exhaust  its  power  as  the  protector  and  guard- 
ian of  the  Osage  Indians,  by  the  enactment 
of  the  provisions  of  the  Act  of  June  28, 
1906,  for  the  division  of  the  Indian  property, 
80  as  no  longer  to  have  as  to  them  any  mis- 
sion or  authority,  and  notwithstanding  the 
subjection  to  state  taxation  of  the  surplus 
lands  of  the  noncompetent  Osage  Indians 
which  was  effected  by  that  Act,  authority 
exists  in  the  officers  of  the  United  States  to 
invoke  judicial  relief  against  the  enforce- 
ment of  state  tax  assessments  against  such 


lands  which  are  asserted  to  be  based  upon 
systematic,  arbitiiary,  grossly  excessive,  die- 
criminatory,  and  unfair  valuations  which 
amount  to  a  perversion  of  the  state  laws, 
committed  in  order  to  defeat  the  property 
rights  conferred  by  the  federal  statute.  U.  S. 
V,  Osage  County,  (1919)  251  U.  S.  128, 
40  S.  Ct.  100,  64  U.  8.  (L.  ed.)  — ,  reversing 
(C.  C.  A.  8th  Cir.  1918)  254  Fed.  570,  166 
0.  C.  A.  128. 

Effect  of  act  —  State  adminietration  of 
estate  of  deoeaaed  Indian. — "Under  the  Act 
of  Congress  approved  April  26,  1906,  and  the 
decisions  of  this  court  subsequently  rendered, 
it  is  held,  that  the  appointment  of  an  ad- 
ministrator over  the  estate  of  a  deceased 
minor  Choctaw  Indian  of  one-sixteenth  blood, 
who  died  intestate,  and  the  allowance  of 
claims  against  the  estate  of  the  deceased  by 
such  administrator,  and  the  approval  thereof 
by  the  county  court  having  jurisdiction  over 
said  estate,  are  proceedings  within  the  grant 
of  power  conferred  by  said  Act  of  Congress 
on  said  courts."  In  re  Hibdon,  (1920)  78 
Okla.  28/  188  Pac.  97. 

Construction  of  Act  of  April  i8,  xQxa.— 
In  construing  the  second  proviso  of  section  7 
of  the  Act  of  Congress  of  April  18,  1912, 
c.  83,  37  Stat.  pt.  1,  p.  86,  the  same  must 
be  construed  tantamount  to  an  independent 
enactment,  and  has  the  effect  of  removing 
the  exemption  from  taxation  on  the  home- 
stead allotment  of  an  Osage  Indian,  at  the 
death  of  the  allottee.  Hudson  r.  Hopkins, 
(1919)  75  Okla.  260,  183  Pac.  507. 

Contract  in  violation  of  restriction. — 
"  Where,  under  the  Osage  Allotment  Act 
(Act  of  April  18,  1912,  ch.  83),  a  restricted 
Indian  was  incapable  of  alienating  his  re- 
stricted lands,  or  disposing  either  of  his  lands 
or  his  Osage  trust  funds  by  will,  without 
the  approval  of  the  Secretary  of  the  Interior, 
a  court  of  equity  will  not  enforce  a  contract 
to  make  a  will  to  such  property,  entered  into 
by  such  Indian  during  his  lifetime,  against 
his  widow  and  heir,  who  was  not  a  member 
of  the  Osage  Tribe  of  Indians."  Wah-hrah- 
lum-pah  V.  To-wah-e-he,  (1920)  77  OkU.  295, 
188  Pac.  106. 

Vol.  Ill,  p.  862,  sec.  2.     [First  ed., 

1909  Supp.,  p.  191.] 
Mandamus  to  compel  Secretary  of  Interior 
to  place  names  on  rolls. —  The  Secretary  of 
the  Interior  cannot  be  compelled  by  man- 
damus to  place  upon  the  rolls  of  the  Credc 
Nation  the  names  of  certain  persons  who, 
on  the  last  day  fixed  by  statute  for  the  final 
completion  of  the  rolls,  he  decided,  reversing 
his  prior  decision  without  notice  to  the  In- 
dians, should  be  excluded  from  the  rolls, 
with  a  direction  that  if  they  were  already 
on  the  rolls,  which  was  not  the  ease,  they 
should  be  stricken  off.  U.  S.  v.  Payne,  ( 1920) 
253  U.  S.  209,  40  S.  Ct.  513,  64  U.  S.  (L.  ed.) 
— ,  affi,mUng  (1918)  48  App.  Cas.  (D.  a) 
169. 
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Vol.  Ill,  p.  863,  sec.  3.     [First  ed.y 
1909  Supp.,  p.  192.] 

ConclvsiveiieM  of  rolL — "The  enrollment 
record  giving  the  age  of  an  enrolled  citissen 
of  the  Creek  Tribe  of  Indians  as  four  years 
of  age  in  September,  1898,  is  conclusive  that 
he  had  arrived  at  that  age  at  some  period 
of  time  within  a  year  preceding  that  date, 
but  is  not  conclusive  as  to  the  date  of 
birth."  Harris  v.  Allen,  (1920)  78  Okla.  86, 
188  Pac.  878. 

Vol.  Ill,  p.  872,  sec.  19.     [First  ed, 

1909  Supp.,  p.  199.] 

•  Kestiictions."-- The  term  "restrictions" 
as  used  in  this  section  and  section  5  of  the 
Act  of  May  27,  1908  (3  Fed.  Stat.  Ann. 
(2d  ed.)  887)  refers  to  prohibitions  against 
alienation.  Barnett  t?.  Kuiikel,  (C.  C.  A. 
8th  Cir.  1919)  259  Fed.'394,  170  C.  C.  A.  370. 

Conveyance  of  right  to  mineral  rents.— 
Under  this  section  and  section  20  of  this 
Act,  and  section  2  of  the  Act  of  May  27, 
1908,  ch.  199  (3  Fed.  Stat.  Ann.  (2d  ed.) 
p.  883),  and  the  regulations  of  the  Secretary 
of  the  Interior  promulgated  July  7,  1906, 
June  11,  1907,  and  April  20,  1908,  the  ex- 
clusive custody  and  control  of  mineral  rents 
and  profits  derived  from  restricted  lands  of 
full-blood  tribal  Indian  citizens  of  the  Five 
Civilized  Tribes  is  vested  in  the  Secretary 
of  the  Interior,  subject  only  to  such  rules 
and  regulations  as  he  may  prescribe,  as  an 
independent  trust  fund,  separate  and  dis- 
tinct from  the  trust  estate  in  the  land  itself, 
and  the.  rules  and  regulations  referred  to 
show  that  the  Secretary  has  elected  to  ad- 
minister this  trust  and  to  retain  the  custody 
and  control  of  such  funds  "until  such  time 
or  times  as  the  payment  thereof  is  considered 
best  for  the  benefit  of  said  lessor,  or  his  or 
her  heirs."  Hence,  a  conveyance  by  an 
allottee  of  land  together  with  the  rents  there- 
from is  ineffectual  to  vest  the  right  to  min- 
eral rents  in  the  grantee.  U.  S.  v.  Hinkle, 
(C.  G.  A.  8th  Cir.  1919)   261  Fed.  518. 

Power  to  lease. — ''An  oral  agricultural 
lease  upon  the  lands  of  a  full-blood  Cherokee 
may  be  made  during  the  existence  of  a  valid 
and  unexpired  lease,  for  the  ensuing  year, 
bat  only  tor  a  fair  rental,  and  near  the  ex- 
piration of  a  valid  lease,  that  the  tenant  may 
know  what  he  has  to  depend  on  for  the  en- 
suing year,  but  in  no  case  can  the  oral  lease 
be  for  more  than  one  year."  Car  den  v. 
Humble,  (1919)   76  Okla.  165,  184  Pac.  104. 

Vol.  Ill,  p.  88>,  sec.  1.     [First  ed., 

1909  Supp.,  p.  232.] 

Purpose  and  effect  of  Act. —  This  Act  is  a 
revising  act,  and  is  intended  as  a  substitute 
for  all  former  acts  relating  to  the  subject 
of  such  restrictions,  and  operated  to  repeal 
tile  provisions  of  Act  Cong.  April  26,  1906 
(34  Stat  at  L.  137,  c.  1876),  and  previous 
congressional  enactments  in  conflict  there- 
with on  the  same  subject.  Grayson  v. 
Thompson,  (1920)  77  Okla.  77,  186  Pac,  236. 


Mandamus  to  compel  Secretary  of  Interior 
to  deliver  deed. —  In  U.  S.  v.  Lane,  (App. 
Cas.  D.  C.  1919)  258  Fed.  620,  it  was  held 
that  where  the  Secretary  of  the  Interior 
under  this  section  had  removed  the  restric- 
tions as  to  the  sale  of  an  allottee's  land,  and 
a  bid  for  such  land  had  been  accepted  by  the 
superintendent  of  the  Five  Civilized  Tribes 
and  the  deed  executed  by  the  allottee,  man- 
damus would  not  lie  to  compel  the  Secretary 
of  the  Interior  to  deliver  the  deed  to  the 
purchaser  on  his  refusal  to  do  so  because  of 
the  discovery  of  oil  on  nearby  land  and 
because  of  his  belief  that  it  would  not  be  to 
the  best  interests  of  the  allottee  to  sell  the 
land. 

Vol.  Ill,  p.  883,  sec.  2.     [First  ed., 
1909  Supp.,  p.  233.] 

Appointment  of  g:uardian  —  Oonclusivenesa 
of  judgment — Assuming  that  section  4, 
Original  Creek  Agreement  (31  Stat.  863,. 
c.  676 ) ,  providing  that  "  all  guardians  or 
curators  appointed  for  minors  and  incompe- 
tents shall  be  citizens,''  was  not  superseded 
by  the  provisions  of  this  Act,  still,  when  the 
county  court  appointed  L.  as  guardian  of  G., 
a  Creek  minor,  and  the  records  of  the  county 
court  being  silent  as  to  the  citizenship  of  L., 
it  will  be  presumed  the  court,  in  the  proper 
discharge  of  its  duty,  upon  inquiry,  adjudged 
that  L.  possessed  the  requisite  qualifications, 
and  such  judgment  is  not  subject  to  collateral 
attack.  Tucker  t\  Leonard,  (1919)  76  Okla. 
16, 183  Pac.  907. 

Vol.  Ill,  p.  884,  sec.  3.    [First  ed., 

1909  Supp.,  p.  233.] 

The  enrollment  records  are  concluaive  as 
to  the  age  of  an  Lidian  and  no  other  evidence 
on  the  question  is  admissible.  Langford  I7. 
Newsom,  (Tex.  1920)  220  S.  W.  544,  holding 
further  that  the  records  cannot  be  proved 
by  an  unidentified  copy. 

Vol.  Ill,  p.  887,  sec.  4.     [First  ed., 

1909  Supp.,  p.  233.] 

Recovery  hack  of  amount  of  taxes  paid 
under  protest. — Indian  allottees  who,  through 
pending  suits  and  otherwise,  were  objecting 
and  protesting  that  the  collection  of  certain 
sums  from  them  by  a  county  as  taxes  on 
their  allotments  was  forbidden  by  a  law 
of  Congress,  cannot  be  said  to  have  paid  such 
taxes  voluntarily  so  as  to  defeat  their  right 
to  compel  restitution,  where,  notwithstand- 
ing such  protest,  the  county  demanded  pay- 
ment of  the  taxes,  and  by  threatening  to  sell 
the  lands  and  by  actually  selling  other  lands 
similarly  situated  made  it  appear  to  such 
allottees  that  they  must  choose  between  pay- 
ing the  taxes  and  losing  their  land,  with  the 
result  that,  to  prevent  a  sale  and  to  avoid 
the  imposition  of  a  penalty  of  18  per  cent, 
they  yielded  to  the  county's  demand  and 
paid  the  taxes,  protesting  and  objecting  at 
the  time  that  the  same  were  illegal.    Ward  v^ 
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Lowe  County,  (1920)  263  U.  S.  17,  40  S. 
Ct.  419,  64  U.  S.  (L.  ed.)  — ,  reversing 
(1918)  68  Okla.  — ,  173  Pac.  1050,  folloioed 
in  Broadwell  r.  Carter  County,  (1920)  253 
U.  S.  26,  40  S.  Ct.  422,  64  U.  S.  (L.  ed.)  — , 
reversing  (1918)  71  Okla.  — ,  175  Pac.  828. 
Tax  exemption  under  Creek  Supplement 
Agreement. — "A  purchaser  from  an  Indian 
cannot  claim  the  benefit  of  the  tax  exemption 
given  by  the  Creek  Supplemental  Agreement 
of  June  30,  1902  (32  Stat.  500,  c.  1323), 
I  16,  requiring  each  Creek  citizen  to  select 
a  homestead  allotment,  which  shall  be  non- 
taxable and  inalienable  for  a  specific  period, 
and  recognized  by  the  provisions  of  the  Okla- 
homa Enabling  Act  and  Constitution,  which 
preserved  the  rights  of  person  and  property 
of  the  Indians  so  long  as  such  rights  should 
remain  unextinguished,  and  provided  that 
nothing  in  the  Constitution  shall  be  con- 
strued to  limit  or  aflfect  the  authority  of  the 
United  States  respecting  the  Indians  or  their 
lands,  property,  or  rights,  and  exempted  from 
taxation  such  property  as  might  be  exempt 
by  reason  of  treaty  stipulations  existing 
between  the  Indians  and  the  United  States, 
or  by  federal  laws  during  the  force  and  effect 
of  such  treaties  and  laws,  since,  under  the 
act  of  May  27,  1908  (35  Stat.  312,  c.  199), 
which  removed  the  existing  restrictions  on 
the  alienation  of  the  homestead  allotments, 
thereby  enabling  the  allottee  to  sell  the  landj 
*  all  land  from  which  restrictions  have  been 
or  shall  be  removed  shall  be  subject  to 
taxation  and  all  other  civil  burdens  as 
though  it  were  the  property  of  other  persons 
than  allottee.*"  Creek  County  t*.  Bartlett. 
(1920)    77  Okla.  282,  188  Pac.  666. 

Vol.  Ill,  p.  890,  sec.  9.     [First  ed., 
1909  Supp.,  p.  235.] 

Repeal  of  previous  acts. —  This  section 
repeals  section  16  of  the  Supplemental  Creek 
Agreement  (Act  June  30,  1902,  32  Stat.  500, 
c-  1323),  imposing  restrictions  on  the  aliena- 
tion of  homesteads  allotted  to  Creek  Indians. 
Grayson  v,  Thompson,    (1920)    77  Okla.  77, 

186  Pac.  236. 

.  Time  when  section  took  effect. —  This  sec- 
tion fixes  the  restrictions  on  alienation  of 
allotted  land  of  the  Five  Civilized  Tribes, 
after  the  death  of  the  allottee,  and  there 
being  no  expression  or  inference  in  the  sec- 
tion or  act  that  it  was  the  intent  of  Con- 
gress to  postpone  the  time  when  said  section 
should  take  effect,  therefore  said  section  be- 
came effective  May  27,  1908.  Seiffert  v. 
Jones,    (1919)    77   Okla.  204,   186  Pac.  47^, 

187  Pac.  223. 

Effect  and  application  of  section. —  This 
section  is  prospective  rather  than  retrospec- 
tive in  effect.  It  applies  to  conveyances  and, 
leases  n^ade  after  its  passage  and  not  to  those 
made  before.  Hence,  the  Secretary  of  the  In- 
terior has  authority  to  approve  and  validate 
a  lease  of  an  Indian  after  her  death,  where 
such  lease  was  executed  prior  to  the  enact- 
ment  of    this   section.     Anchor   Oil   Co.    v. 


Gray,  (C.  C.  A.  8th  Cir.  1919)  257  Fed. 
277,  168  C.  C.  A.  361.     The  court  said: 

''  Counsel  insist,  however,  that  the  Secre- 
tary's power  to  approve  the  lease  ceased 
because  imder  section  9  of  the  act  of  1008  the 
death  of  the  lessor  removed  all  restrictions 
upon  alienation  of  the  land.  But  that 
removal  did  not  change  the  status  of  Jennie 
Samuels'  lease,  did  not  remove  the  restriction 
upon  the  alienation  by  her,  for  those  restric- 
tions persisted  until  she  died,  and  she  could 
not  alienate  Iter  land  after  her  death.  She 
had  leased  her  land,  subject  only  to  th-' 
approval  of  the  Secretary,  and  her  heirs,  so 
far  as  her  lease  was  concerned,  stepped  into 
lier  shoes  upon  her  death.  Tne  lease 
csitopped  them,  as  it  did  her,  from  revoking 
it  or  conveying  the  land  free  from  it,  unless 
the  Secretary,  in  the  exercise  of  his  judicial 
discretion,  refused  to  approve  it,  and,  when 
he  approved  it,  the  estoppel  became  absolute 
upon  all  of  them  alike." 

Power  of  Congress. — "As  to  restricted 
lands.  Congress  has  plenary  power  thereover 
as  long  as  the  tribal  relations  exist,  until 
by  some  act  the  title  thereto  is  vested  by 
purchase  in  some  party  other  than  the 
allottee."  In  re  Jessie,  "(E.  D.  Okla.  1919) 
259  Fed.  694. 

Effect  of  lease  prior  to  enactment  of  sec- 
tion.— Where  an  Indian  leases  land  prior  to 
the  enactment  of .  this  section,  the  only 
restrictions  on  the  alienation  removed  by  her 
death  are  the  restrictions  on  the  alienation 
of  the  rights  in  the  land  which  descended  to 
her  heirs  upon  her  death,  and  those  rights 
are  inferior  and  subject  to  the  rights  of  the* 
lessees,  if  the  lease  is  subsequently  approved 
by  the  Secretary  of  the  Interior  imder  sec- 
tion 20  of  the  Act  of  April  26,  1906  ( 3  Fed. 
Stat.  Ann.  (2d  ed.)  873).  Anchor  Oil  Ca 
t?.  Gray,  (C.  C.  A.  8th  Cir.  1919)  257  Fed. 
277,  168  C.  C.  A.  361,  wherein  it  was  said: 

"  There  was  nothing  in  her  lease,  or  in 
the  conduct  of  the  parties  to  it,  to  indicate 
any  bad  faith  or  any  attempt  to  evade  the 
restrictions  on  alienation  imposed  by  the  act 
of  Congress,  and  her  lease  was  neither  void 
nor  Toidable  because  the  parties  made  and 
delivered  it  subject  to  the  approval  of  the 
Secretary  before  the  term  of  the  lease  com- 
menced to  run.  Subject  to  that  approval  th<- 
parties  to  this  lease,  by  the  execution  and 
delivery  thereof,  estopped  themselves,  and 
those  claiming  under  them  with  notice  of  the 
lease,  from  denying,  revoking,  or  avoiding  it. 
when  approved  by  the  Secretary,  except 
for  fraud  or  mistake;  and,  when  it  was 
approved  by  the  Secretary,  as  against  the 
parties  to  it  and  those  claiming  under  them 
with  notice,  it  related  back  to  and  took 
effect  ast  of  the  date  of  its  execution  by  the 
parties  named  therein.'* 

Execution  of  deed  prior  to  issuance  of 
patent. — An  allottee  may  convey  the  equi- 
table title  under  a  certificate  of  allotment, 
before  patent,  if  the  lands  are  not  otherwise 
subject  to  restraint  against  alienation. 
Thus,  the  fact  that  an  allottee's  heir  executes 
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A  deed  for  the  allotted  land  two  days  before 
the  patent  is  issued  for  it,  does  not  render 
the  deed  void,  where  the  selection  of  the 
Ulotment  has  been  legally  made  and 
approved  sometime  before.  Bamfett  v.  Kun- 
kel,  (C.  C.  A.  8th  Cir.  1919)  259  Fed.  394, 
170  C.  C.  A-  370. 

Royalties  from  mineral  lease. —  If  an 
Indian  allottee  dies  leaving  issue  and  there 
is  an  outstanding  mineral  lease  on  his  home- 
stead, his  issue  *'  are  entitled  to  the  use  of  the 
interest  or  income  which  may  be  obtained 
by  properly  investing  the  same  during  their 
lives,  until  April  26,  1931,  leaving  the  prin- 
cipal to  go  to  the  heirs  in  general  on  the 
termination  of  their  special  right;  their 
guardian,  appointed  in  the  state  probate 
court,  not  faiemg  entitled  to  the  custody  of 
such  royalties  without  the  consent  of  the 
Secretary  of  the  Interior/'  Rogers  v.  Rogers, 
(£.  D.  Okla.  1919)  263  Fed.  160. 

State  champerty  law  is  not  applicable  to 
A  transfer  of  Indian  lands  authorized  by  this 
Act.  Canfield  v.  Jack,  (1920)  78  Okla.  127, 
188  Pac.  1040. 

Juiisdiction  to  approve  deed  —  Retidenoe  of 
oUottee. — ^Where  an  enrolled  Creek  Indian  of 
the  full  blood  was  adjudged  an  incompetent 
by  the  county  court  of  Okfuskee  county, 
which  appointed  a  guardian  of  his  person 
and  estate,  his  attempted  change  of  residence 
to  Seminole  county,  without  the  guardian's 
knowledge  or  consent,  did  not  change  his 
residence,  and  at  his  death  in  Seminole 
county  he  was  a  resident  of  Okfuskee  county^ 
and  in  view  of  this  section  the  county  court 
thereof  was  the  only  one  authorized  to  ap- 
prove a  deed  from  his  heirs.  Laughlin  v, 
Williams,  (1919)  76  Okla.  246,  185  Pac.  104. 

Vol.  ill,  p.  913,  sec.  2139.     [First 

ed.,  vol.  Ill,  p.  382.] 

Sale  to  Indian  used  as  decoy. —  InU.  8.  t*. 
Amo,  (W.  J>.  Wis.  1919)  261  Fed.  106,  it  was 
held  that  the  defendant  was  lawfully  con- 
victed of  selling  liquor  to  an  Indian, 
although  it  was  proved  that  the  Indian  was 
hired  by  a  government  agent  to  buy  the 
liquor  but  without  any  element  of  deceit 
inducing  the  sale. 

Vol.  Ill,  p.  915,  sec.  2140.     [First 
ed.,  vol.  Ill,  p.  385.] 

Ownership  of  automobile. — <  See  infra  this 
title,  following  page. 

Amendment. —  To  same  effect  as  1918 
Supplement  annotation,  see  U.  S.  v.  One  Ford 
Five-Passenger  Automobile,  (E.  D.  Okla. 
1919)   269  fed.  645,  wherein  it  was  said: 

"Ab  to  the  contention  that  whilst  in  the 
Bastem  district,  but  without  what  was  for- 
merly the  Indian  Territory,  the  car  wa» 
seized  in  the  possession  of  the  respondent, 
with  which  he  was  '  attempting  to  *  or  *  about 
to  introduce,'  transport  and  convey  from 
without  the  state  of  Oklahoma  into  that  part 
of  the  Eastern  district  of  Oklahoma  which 


was  formerly  the  Indian  Territory,  spiritu- 
ous, vinous,  fermented,  and  intoxicating 
liquor,  in  violation  of  section  8  of  the  act 
of  Congress  of  March  1,  1895  (28  SUt.  697, 
c.  145),  and  other  acts  of  CongreBa  in  such 
cases  made  and  provided,  and  it  was,  tbore- 
fore,  not  within  the  power  of  such  oi..jcr 
to  make  such  seizure.  Section  2140,  supra, 
as  amended  and  supplemented  by  the  various 
acts  hereinbefore  referred  to,  in  effect  jaro- 
vides  that,  if  any  duly  authorized  c^cer 
^  haa  reason  to  suspect  or  is  informed  that 
any  .  .  .  person  ...  is  '  about  to  introduce,' 
or  '  attempting  to  introduce,'  or  '  has  intro- 
duoed  any  spirituous  liquor  or  wine  into 
Indian  coustry  or  where  the  introduction  i^ 
prohibited  by  treaty  or  federal  statute, 
whether  used  by  the  owner  thereof  or  other 
person,  such  automobile  shall  be  seized  and 
delivered  to  the  proper  officer  and  be  pro- 
ceeded against  by  libel.  .  .  .'  Under  this 
record  it  is  to  be  taken  as  admitted  that 
such  intoxicating  liquors  were  '  about  to  ht 
introduced,'  or  that  respondent  was  by  means 
of  said  aut<»nobile  '  attempting  to  introduce ' 
such  liquors,  into  what  was  formerly  tho 
Indian  Territory,  'where  the  introduction  is 
prohibited  by  treaty  or  federal  statute.* 
Under  this  condition  the  said  Brents,  a^ 
special  enforc^nent  officer  for  the  Indian 
Bureau,  was  authorized  to  make  the  seizure.'* 

Vol.  Ill,  p.  917,  sec.  8.     [First  ed., 

vol.  Ill,  p.  424.] 
Effect  of  Oklahoma  Enabling  Act. —  In  so 
fftr  as  this  Act  pertains  to  the  introduction 
of  liquors  from  a  point  without  the  state  of 
Okli^oma  into  that  part  of  Oklahoma  which 
was  formerly  Indian  Territory,  it  was  not 
impliedly  repealed  by  the  Enabling  Art  of 
June  16,  1906,  and  ts  still  in  force  and  effect. 
Commercial  Invest.  Trust  r.  U.  S.,  (C.  C. 
A.  8th  Cir.  1919)  261  Fed.  380. 

Vol.  Ill,  p.  919,  sec.  1.     [First  ed., 

vol.  in,  p.  384.] 

Section  not  repealed. —  To  same  effect  as 
original  annotation,  f^ee  U.  S.  v,  Luther, 
(E.  D.  Okla.  1919)  260  Fed.  579. 

1 91 8  Supp.,  p.  251 ,  sec.  1 .     [Intoxi- 
cating liqttors,  etc] 

Possession  of  liquor  in  the  state  of  Oklar 
homa  ie  not  prima  faeie  evidence  under  this 
section  of  its  unlawful  introduction.  Goff  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1919)  257  Fed.  294, 
168  C.  C.  A.  378. 

1918Supp.,  p.260,  sec.  1. 

"Where  the  introduction  is  prohibited,'* 
etc.^ — This  phrase  applies  to  and  includes 
that  portion  of  Oklahoma  formerly  Indian 
Territory  and  adopts  the  prohibition  con- 
tained in  the  Act  of  March  1,  1895,  c.  146, 
.§    8    (3    Fed.    Stat.    Ann.    (2d    ed.)    917). 


o30 


FED.  STAT.  ANN.— 1920  SUPP. 


Commercial  Inyest.  Trust  r.  U.  S.;  (C.  0.  A. 
8th  Cir.  1919)  261  Fed.  330. 

Ownerahip  of  automobile. —  Automobiles 
or  other  vehicles  or  conveyances  used  in 
irtroducing  liquor  into  Indian  country  in 
violation  of  this  section,  are  subject  to  for- 
feiture regardless  of  ownership  or  of  the 
rights  of  an  innocent  mortgagee  therein. 
U.  S.  i;.  One  Seven-Passenger  Paige  Car, 
(E.  D.  Okla.  1919)  259  Fed.  641.  The  court 
said: 

"  Libelant  contends  that  this  is  a  proceed- 
^n^  in  rem,  and  that  the  guilty  thing  is  the 
offender,  and  that  this  is  to  be  forfeited  ir- 
respective of  intervening  lienholders.  The 
mortgage  stipulates  that  the  mortgagor  shall 
not  remove  or  permit  the  removal  of  said 
property  from  the  county  of  Oklahoma,  and 
that  said  mortgagor  shall  not  secretly  run 
off,  remove,  or  conceal,  nor  attempt  to  run 
off,  remove  or  conceal^  any  of  said  property, 
nor  permit  such  an  act  to  be  done,  and  in 
case  said  mortgagor  shall  violate  or  com- 
mit a  breach  of  any  of  said  conditions  the 
mortgagee  may  declare  the  mortgage  debt 
due  and  immediately  take  possession.  It 
will  here  be  taken  as  true  that  the  auto- 
mobile was  taken  out  of  Oklahoma  county 
and  into  the  Eastern  district  of  Oklahoma 
without  the  consent  or  connivance  of  the 
mortgagee.  However,  this  is  no  barrier  to 
forfeiture  if  the  statute  imposes  it.  The 
statute  being  highly  penal,  and  not  in  aider 
of  the  revenues,  it  must  be  strictly  con- 
stnied,  and  doubts  resolved  in  favor  of  those 
against  whom  it  is  invoked.  No  person  or 
case  will  be  held  within  its  terms  unless 
clearly  within  its  letter  and  legislative  in- 
tent. A  search  of  the  Congressional  Record 
discloses  that  said  provision  of  the  Indian 
Appropriation  Act  of  March  2,  1W7,  was 
offered^  after  the  bill  had  passed  the  House 
and  was  being  considered  by  the  Senate  in 
committee  of  the  whole.  On  page  2052, 
volume  54,  of  the  Congressional  B^cord,  it 
appears  that  the  fifth  amendment  thereto 
was  to  insert  on  page  4,  line  13,  after 
$160,000,*  the  following: 

"  *  Provided,  that  automobiles  or  any 
other  vehicles  or  conveyances  used  in  intro- 
ducing intoxicants  into  the  Indian  cowntry 
in  violation  of  law,  whether  used  by  the 
owner  thereof  or  other  person,  shall  be  subject 
to  the  seizure,  libel,  and  forfeiture  provided 
in  section  2140  of  the  Revised  Statutes  of 
the  United  States.' 

"  The  bill  as  thus  amended  went  to  con- 
ference (pages  2931  and  2970,  volume  54), 
and  the  first  report  provided  that,  in  lieu 
of  Senate  Amendment  No.  5  (which  was  the 
amendment  quoted  above),  the  following 
amendment  be  inserted: 

"  *  Provided,  that  automobiles  or  any  other 
vehicles  or  conveyances  used  in  introducing, 
or  attempting  to  introduce,  intoxicants  into 
the  Indian  country,  where  the  introduction  ia 
prohibited  by  treaty  or  federal  statute, 
whether  used  by  the  owner  thereof  or  other 
person,  shall  be  suoject  to  tho  9^izure,  libel|  ' 


and  forfeiture  provided  in  section  2140  ot 
the  Revised  Statutes  of  the  United  States.' 

"This  report  was  again  referred  for  con- 
ference. In  the  second  conference  report 
(pages  3808  and  3811,  volume  64)  it  was 
provided  that  in  lieu  of  Senate  Amendment 
No.  6,  which  has  heretofore  been  set  out, 
the  following  amendment  be  substituted: 

" '  Provided,  that  automobiles  or  any  other 
vehicles  or  conveyances  used  in  introducing, 
or  attempting  to  introduce,  intoxicants  into 
the  Indian  country,  or  where  the  introduc- 
tion is  prohibited  by  treaty  or  federal  stat- 
ute, whether  used  by  the  owner  thereof  or 
other  person,  shall  be  subject  to  the  seizure, 
libel,  and  forfeiture  provided  in  section  2140 
or  the  Revised  Statutes  of  the  United  States.* 

"The  development  of  this  legislation  in- 
dicates that  this  provision  was  enacted  with 
especial  reference  to  conditions  existing  in 
Eastern  Oklahoma.  The  introduction  of  in- 
toxicating liquors  from  without  the  state 
into  that  part  which  was  formerly  Indian 
Territory  being  prohibited  by  act  of*  Con- 
gress, and  the  manufacture,  sale,  and  trans- 
portation of  such  liquors  between  points 
within  the  state  being  also  prohibited  by 
provision  of  the  state  constitution,  the  rapid 
growth  of  cities  and  industrial  and  mining 
centers  and  general  increase  in  population 
in  said  part  of  the  state  necessitated  the  ut- 
most vigilance,  fidelity,  and  efficiency  among 
law  enforcers.  When  section  2140  was  first 
enacted  in  1864,  the  usual  mode  of  travel 
through  the  Indian  country,  frontier  settle- 
ments, and  remote  regions  was  by  means  of 
stagecoach,  freight  wagon,  steamboat,  and 
sled.  The  carrying  in  such  conveyance  of 
intoxicating  liquors  by  a  nassenger  without 
the  consent  of  its  owner  then  did  not  work 
a  forfeiture  of  the  conveyance.  With  the 
coming  of  the  automobile  and  its  full 
development  different  conditions  arose. 
Transportation  by  express  or  railroad  being 
practically  closed  by  law  and  the  vigilance 
o*  the  officers,  the  introducer  and  the  illicit 
handler  of  intoxicants  resorted  to  the  auto- 
mobile as  an  easy  facility  for  carrying?  on 
such  prohibited  introduction  and  illicit 
traffic.  If  such  law  violators  may  encumber 
such  automobiles  so  as  to  minimize  the 
actual  investment  of  such  introducer  the 
financial  hazard  of  the  business  is  thus  re- 
duced. Hence  the  reason  for  the  terms  of 
the  act  to  include  not  only  automobiles  but 
also  to  exclude  the  innocent  lienholder  from 
any   protection   in   such   forfeiture." 

The  question  whether  the  text  paragraph 
"  extends  to  the  property  of  an  innocent  per- 
son; that  is,  a  person  not  connected  with 
the  act  of  unlawful  introduction,"  was  de- 
cided in  the  affirmative  in  Commercial 
Invest  Trust  t;.  U.  S.,  (C.  C.  A.  8th  Cir. 
1919)  261  Fed.  330,  where  judgment  subject- 
ing to  forfeiture  an  automobile  as  against  a 
claimant  holding  a  lien  on  the  same,  who 
was  innocent  of  its  wrongful  use,  was 
affirmed,  the  court  saying:  "Under  old 
section  2140  of  the  Revised  Statutes  only  t]|9 
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interest  of  the  offending  person  was  subject 
ii)  forfeiture.  This  was  manifest  by  the 
plain  terms  of  the  action  itself.  "  Paragraph 
4  of  the  Act  of  March  2,  19 17,  imder  which 
this  proceeding  is  brought,  contains  the  fol- 
lowing provision:  'Whether  used  by  the 
owner  tnereof  or  other  person.'  It  is  very 
evident  that  it  was  the  intent  of  Congress  to 
extend  the  power  of  seizure,  libel,  and  for- 
feiture beyond  the  terms  of  the  old  section 
of  the  statute.  This  act  of  Congress  author- 
izes a  proceeding  against  the  property  so 
used  itself.  The  offense  attaches  to  the  prop- 
erty; the  property  being  the  offender,  m 
that  it  is  the  means  of  violating  the  law. 
Statutes  such  as  this,  and  this  one  in  par- 
ticular, are  directed  at  the  means  and 
methods  used  in  the  accomplishing  of  the 
violation  of  the  statute,  and  are  within  .the 
well-recognized  jurisdiction  and  authority  of 
the  Congress  of  the  United  States." 

Exclusive  jurisdiction  of  federal  court. — 
Where  an  automobile  is  seized  under  the 
provisions  of  this  section,  the  federal  court 
acquires  exclusive  jurisdiction  thereby,  and 
a  subsequent  seizure  of  the  automobile  under 
process  from  a  state  court  is  void.  Ford  t\ 
U.  S.,  (C.  C.  A.  8th  Cir.  1919)  260  Fed. 
657,  171  C.  C.  A.  421. 

AUegatioiu  in  libeL— A  libel  for  the  for- 
feiture of  an  automobile  under  this  section 
need  not  show  that  the  intoxicating  liquor 
was  being  introduced  into  the  Indian 
country.  Ford  v,  U.  S.,  (C.  C.  A.  8th  Cir. 
1919)  260  Fed.  657,   171  C.  C.  A.  421. 

1918Supp.,  p.  264,  sec.  1. 

Indictment  —  Sufficiency. —  An  indictment 
for  a  violation  of  this  section  need  not 
allege  the  particular  location  in  the  Indian 
country  where  the  defendant  is  charged  to 
bave  had  possession  of  intoxicating  liquors. 
U.  S.  r.  Luther,  (E.  D.  Okla.  1919)  260 
Fed.  679. 

1918  Supp.,  p.  267,  sec.  1. 

VaUdity  of  Act.— "Th2  Act  of  Congress 
of  June  14,  1918  (40  Stat.  606,  c.  101),  en- 
titled "An  act  to  provide  for  a  determina- 
tion  of  heirship  in  cases  of  deceased  members 
of  the  Cherokee,  Choctaw,  Chickasaw,  Creek, 
and  Seminole  Tribes  of  Indians  in  Oklahoma, 
conferring  jurisdiction  upon  district  courts 
to  partition  lands  belonging  to  full-blood 
heirs  of  allottees  of  the  Five  Civilized  Tribes, 
and  for  other  purposes,"  is  not  unconstitu- 
tional and  void,  nor  in  contravention  of 
sections  1  and  2,  art.  3,  of  the  Constitution 
of  the  United  States,  but  is  a  proper  and 
lawful  exercise  of  the  political  and  adminis- 
trative power  and  duty  of  Congress  to  legis- 
late for  restricted  Indians  of  the  Five  Civil- 
ized Tribes  concerning  their  property  during 
the  continuance  of  the  national  guardianship 
over  such  restricted  Indians."  State  v. 
Huaer,  (1919)  76  Okla.  130,  184  Pac.  113. 
TIm  court  further  said:     "The  plenary  au- 


thority of  Congress  to  l^islate  for  full- 
blood  members  of  the  Five  Civilized  Tribes 
concerning  their  restricted  lands  cannot  be 
limited  or  impaired  by  the  Constitution  or 
laws  of  the  state,  and  section  12,  art.  7,  of 
the  state  constitution,  does  not  prohibit  the 
ooimty  courts  from  exercising  the  authority 
conferred  on  said  courts  by  the  Act  of 
Congress  of  June  14,  1918." 

County  courts  as  federal  agency.^ — In  In 
re  Jessie,  (E.  D.  Okla.  1919)  259  Fed.  694, 
regarding  the  powers  of  the  County  Court 
under  this  act,  the  court  said:  ''The  act 
of  June  14,  19  IB,  applying  only  to  restrieted 
lands  and  to  full-blood  members  of  such  ex- 
isting tribes,  was  a  valid  exercise  of  legisla- 
tive power  by  Congress.  In  conferring  this 
authority  upon  the  county  courts  of  the 
state,  it  is  presumed  that  Congress  con- 
sidered the  provisions  of  the  state  constitu- 
tion. The  county  court  in  such  capacity 
id,  in  effect,  a  federal  agency,  acting  with 
the  same  result  as  if  it  was  done  hy  the 
Superintendent  of  the  Five  Civilized.  Tribes, 
the  Commissioner  of  the  Land  Office,  or  the 
Secretary  of  the  Interior." 

Nature  of  power  of  county  court* — ''The 
power  and  authority  conferred  on  the  county 
courts  by  said  act,  though  it  involves  the 
exercise  by  said  courts  of  judicial  or  quasi 
judicial  power,  is  not  strictly  judicial,  but  is 
administrative  and  ministerial,  and  in  de- 
termining, pursuant  to  said  act,  as  a  ques- 
tion of  fact  who  are  the  heirs  of  any  de- 
ceased citicen  allottee  of  the  Five  Civilized 
Tribes,  the  court  merely  finds  the  facts  and 
fixes  the  status,  which  finding,  when  material 
to  the  question  at  issue,  is  conclusive  and 
binding  upon  the  state  courts  and  upon 
the  administrative  officers  of  the  national 
government  in  determining  Questions  arising 
under  acts  of  Congress  to  wnich  it  is  appli- 
cable. The  act,  however,  does  not  deprive 
the  district  courts  of  this  state  of  juris- 
diction of  suits  involving  lands  allotted  to 
an  Indian  of  the  Five  Civilized  Tribes  who 
may  die  or  may  have  heretofore  died  leaving 
restricted  heirs,  where  such  suit  necessarily 
includes  the  (determination  of  the  title,  and, 
incidentally,  the  question  of  fact  as  to  who 
are  the  heirs  of  said  deceased  allottee." 
State  V.  Huser,  (1919)  7<6  Okla.  130,  184 
Pac.  113. 

Determiriaiion  of  heirship. — The  county  or 
probate  courts  of  Oklahoma  may  determine 
heirship  except  where  such  determination 
would  contravene  the  state  constitution.  In 
re  Jessie,  (E.  D.  Okla.  1919)  259  Fed.  694. 
Begarding  the  jurisdiction  of  such  courts,  it 
was  said: 

"At  common  law  an  administrator  had 
nothing  to  do  with  the  lands  of  his  intestate. 
Under  the  statutes  of  this  state  the  only 
power  an  administrator  has  to  control  the 
lands  of  the  intestate  is  for  the  purpose  of 
collecting  the  rents  and  profits,  and  under 
order  of  court  to  sell  the  realty,  for  the  pur- 

J}08e  of  paying  debts;  the  personal  estate  and 
ands  and  profits  being  insufficient.    . 
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"  The  cotmty  or  probate  court  having 
jurisdiction  of  an  estate  for  the  purpose  of 
administration  may  as  an  incident,  when 
necessary,  exercise  such  probate  jurisdiction 
to  determine  the  heirs  of  the  intestate.  So 
may  the  district  or  superior  courts  of  the 
state,  in  exercising  jurisdiction  for  the  re- 
covery of  the  possession  of  real  estate  in 
order  to  adjudicate  the  title,  as  an  incident 
thereto,  determine  heirship." 

But  the  court  further  said: 

"When  a  conveyance  from  a  full-blood 
member  of  the  Five  Civilized  Tribes,  ap- 
proved by  the  county  court  without  the  de- 
termination of  heirship,  vests  rights  in 
allotted  lands  of  such  tribes  in  the  grantee, 
no  letters  testamentary  or  administration 
having  been  granted  and  the  time  limited  by 
the  laws  of  this  state  for  the  institution  of 


proceedings  therefor  having  elapsed  without 
such  application  having  been  begun,  as  well 
as  in  cases  where  there  exists  no  lawful 
ground  for  the  institution  of  such  proceed- 
ings in  such  court,  the  county  court  [in 
view  of  art.  7,  sec.  12  of  the  state  constitu- 
tion] then  has  not  the  power  to  determine 
.  heirship  in  so  far  as  it  affects  such  title 
theretofere  vested  in  such  grantee  or  his 
assigns." 

1918Supp.,  p.268,  sec.  2. 

Jurisdiction  of  state  courta  —  Partition 
proceedings. —  Under  this  section  the  courts 
of  a  state  have  jurisdiction  of  partition 
proceedings  between  Indian  heirs  of  less 
'  than  full  blood.  Salmon  v,  Johnson,  (1920) 
78  Okla.  182,  189  Pac  537. 
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Vol.  Ill,  p.  1028,  sec.  3220.    [First 

ed.,  vol.  Ill,  p.  597.] 

Application  for  abatement  of  tax  assessed 

as  tantamount  to  appeal  to  commissioner. — 
An  application  for  an  abatement  of  the  tax 
assessed,  made  before  payment,  and  its 
denial,  is  not  tantamount  to  an  appeal  to 
the  commissioner  as  required  by  this  section, 
because  an  appeal  for  a  refund  cannot  be 
made  until  the  tax  is  paid,  and  an  action 
does  not  accrue  until  payment  and  rejection 
of  the  application  for  refund.  Rock  Island, 
etc.,  R.  Co.  t?.  U.  S.,  (1918)  54  Ct.  CI.  22. 

Vol  III,  p.  1034,  sec.  3226.    [First 

ed.,  vol.  Ill,  p.  ffOl.] 
Appeal  as  condition  precedent. —  An  ap- 
plication  to  the  Commissioner  of  Internal 
Revenue  for  the  refund  of  an  excise  tax 
alleged  to  have  been  erroneously  and  illegally 
assessed  and  collected  is  a  condition  precedent 
to  maintenance  of  a  suit  against  the  United 
States.  Rock  Island,  etc.,  R.  Co.  v,  U.  S., 
(1918)    54  Ct.  CI.  22. 

Vol.  Ill,  p.  1037,  sec.  3227.    [First 

ed.,  vol.  Ill,  p.  603.] 

Effect  of  Act  of  July  27,  1912.— The  Act 
of  July  27,  1912,  37  SUt.  240  (see  vol.  IV, 
p.  236)  providing  for  the  refunding  of  any 
mtemal  revenue  tax  erroneously  assessed 
and  collected  under  the  Act  of  June  13,  1898, 
30  Stat.  448,  is  a  remedial  statute  for  the 
relief  of  a  certain  class  of  persons,  and  is 
in  no  way  affected  hy  the  internal  revenue 
law  or  the  statute  of  limitations  contained 
in  this  section.  It  is  in  no  sense  an  ex- 
tension of  the  remedy  under  the  internal 
rovenue  law  to  recover  for  taxes  illegallv 
collected.  Union  Trust  Co.  r.  U.  S.,  (1919) 
54  Ct.  CI.  43. 


Vol.  Ill,  p.  1038,  sec.  3229.    [First 

ed.,  vol.  Ill,  p.  604.] 

Delinquencies  under  income  tax  Iawb. — 
The  Commissioner  of  Internal  Revenue,  with 
the  advice  and  consent  of  the  Secretary  of 
the  Treasury,  is  authorized  to  compromise 
claims  for  penalties  imposed  and  interest 
charged  against  taxpayers  for  delinquencies 
under  the  income  tax  laws  in  all  cases  where, 
in  his  judgment,  such  compromises  are  for 
the  interest  of  the  United  States.  (1919)  31 
Op.  Atty.-Gen.  459,  wherein  it  was  aaid: 
"  Opinions  of  my  predecessors  touching  the 
■  I. ire  and  extent  of  the  power  of  the  com- 
missioner to  make  compromises  are  more  or 
ro'i flirting  and  it  will  not.  1  think,  serve 
any  useful  purpose  to  review  and  attempt 
to  reconcile  them.  I  have  given  them,  ma 
well  as  all  decisions  of  the  courts  bearing  in 
any  way  on  the  question,  careful  considera- 
tion and  will  content  myself  with  stating 
my  conclusions. 

"Your  request  does  not  relate  to  com- 
promises of  taxes,  but  only  to  penalties  and 
interest  imposed  on  account  of  delinquencies 
of  the  taxpayer.  I  shall  accordingly  confine 
my  opinion  to  penalties  and  interest. 

"It  seems  clear  that  Congress  has  left  it 
to  the  judgment  and  discretion  of  the  com- 
missioner  to  determine  when  it  is  to  the 
interest  of  the  United  States  to  compromise 
such  claims  instead  of  commencing  or 
prosecuting  suits  therefor,  and  that  the  only 
limitation  placed  upon  the  exercise  of  this 
judgment  and  discretion  is  that  his  action 
shall  be  with  the  advice  and'  consent  of  the 
cabinet  officers  mentioned  in  the  statute. 
And  I  am  of  opinion  that,  subject  to  this 
limitation,  he  has  the  power  to  compromise 
the  penalties  and  interest  mentioned  in  the 
request  for  his  opinion  whenever,  in  his 
judgment,  such  compromises  are  for  the 
interest  of  the  United  States.     Congress  has 
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not  Mid  that  such  compTomises  may  be  mitde 
only  when  in  the  judgment  o£  the  commis- 
^iioner  more  money  can  thereby  be  realized 
than,  can  be  realized  by  commencing  and 
proeecuting  a  suit.  It  cannot  be  said,  there- 
fore, aa  a  matter  of  law,  that  the  power 
to  Gompromiee  ia  limited  to  caaes  in  which 
either  the  liability  for  the  penalty  or  the 
collectibility  of  the  claim'  is  doubtful.  In 
theae  mattera  I  think  the  judgment  of  the 
commiaaioner  aa  to  what  ia  for  the  intereat 
of  the  United  States  ia  made  conclusive. 
WhaX  considerationa  ahall  control  are  fixed 
by  no  rule  of  law,  but  depend  upon  hia 
own  discretion  and  aound  judgment  exerciaed 
in  good  faith.  It  may  be  that  with  reapect 
to  the  amount  of  tax  to  be  collected,  or  the 
amount  of  penalty  reaulting  from  wilful 
fraud,  the  commiasioner  may  never  find  a 
case  in  which  he  will  feel  justified  in  accept- 
ing leaa  than  can  be  legally  collected,  whereas 
in  casea  of  penalties  reaulting  from  acci- 
dent, negligence,  or  technical  omisaion,  he 
may  honeatly  believe  that  the  interesta  of 
the  United  States  will  be  best  served  by 
accepting  leas  than  the  full  penalty.  In 
such  caaes,  I  am  of  opinion  that  he  has  the 
right  to  compromise  upon  any  ground  which, 
in  hia  judgment,  renders  the  compromise  for 
the  Intereat  of  the  United  Statea." 

Effect  on  criminal  proceeding. — If  an  offer 
of  compromiae  for  •failure  to  file  an  income 
tax  return  in  accordance  with  section  1004 
of  the  Act  of  Oct.  3,  1917  (1918  Supp.  Fed. 
Stat.  Ann.  384),  ia  made  and  accepted  by  the 
internal  revenue  authorities,  under  this  sec- 
tion, no  criminal  proceedings  can  thereafter 
be  successfully  prosecuted  for  failure  to  pay 
the  tax.  Rau  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1919)  260  Fed.  131,  171  C.  0.  A.  167.  The 
court  aaid: 

"The  defendant  endeavored  to  establish 
that  he  offered  to  compromiae  and  that  he 
paid  hia  check  for  the  tax  found  to  be  due, 
together  with  the  penalty,  and  that  thia  was 
accepted  in  compromiae  of  the  criminal 
responsibility.  He  was  entitled  to  urge  this 
as  a  defense.  We  are  of  the  opinion  that 
the  district  judge  diaregarded  this  right 
which  the  defendant  had  aa  a  defenae  of  the 
criminal  prosecution.  The  district  judge 
evidently  was  of  the  opinion  that  the  defend- 
ant could  not  defend  upon  the  theory  that 
be  had  compromised  the  Criminal  prosecu- 
tion, for  he  stated:  'It  makes  no  difference 
a^  to  whether  he  has  paid  the  tax  or  not.' 
This  and  similar  remarka  occur  frequently 
in  the  record.  For  example,  the  court  said: 
'I  will  instruct  this  jury  tiiat  it  makes  no 
difference  whether  the  amount  of  the  tax 
which  bad  been  agreed  upon  here  was  paid 
or  not,  so  far  aa  the  criminal  liability  or  the 
defendant  ia  ccmcerned.'  And  again:  'And 
so  it  is  here  —  that  if  this  man  had  com- 
mitted a  violation  of  the  law  at  the  time 
he  made  hia  offer  in  compromise  or  settle- 
ment, if  you  find  that  he  willfully  failed  to 
file  hia  income  tax  return  under  all  the  evi- 
dence of  the  case  beyond  a  reasonable  doubt, 


I  instruct  you  that  such  tender  of  payment 
would  not  affect  such  criminal  liability.' 

"  Thia  poaition  was  taken  by  the  court  in 
reference  to  other  efforts  made  by  the  defend- 
.  ant  to  offer  hia  defense  of  a  compromise  of 
the  criminal  prosecution.  It  is  presented  by 
offers  of  evidence  and  questions  asked  of  wit- 
nesses, to  which  objections  were  sustained, 
tending  to  show  that  a  compromise  was  in 
fact  made.  Much  of  this  evidence  was  erro- 
neously excluded  by  the  trial  judge. 

"  The  defendant  testified  that  — 

'*  *At  the  time  of  the  presentation  of  the 
check,  Mr.  Bowden  told  me  that  there  would 
be  no  further  proceedings  of  any  kind  or 
character,  that  the  offer  of  $324.62,  the  re- 
ceipt of  the  government  for  that,  the  offer 
of  $250  in  compromiae,  that  in  consideratioU 
of  that  there  would  be  no  proceedinga,  no  in- 
dictment; nothing  would  be  done  whatever.' 

"  He  waa  then  aaked  if  it  waa  on  that 
condition  that  he  paid  the  money,  and  his 
anawer  thereto,  'I  did,'  waa  stricken  out 
upon  objection  by  the  United  States  attorney. 
Defendant  then  attempted  to  trace  the  money 
to  the  Treasury  Department,  and  endeavored 
to  show  that  it  was  never  returned;  by  thia 
making  an  effort  to  eatablish  it  was  received 
by  the  United  States  Treasury  after  approv* 
ing  the  compromiae,  and  thia  waa  excluded. 

"  The  Commissioner  of  Internal  Revenue 
had  the  power  and  authority  by  virtue  of  the 
statute  above  referred  to,  and  with  the  advice 
and  consent  of  the  Secretary  of  the  Treas- 
ury, to  compromise  the  crimmal  case  aa  well 
as  the  civil  case  arising  under  the  internal 
revenue  laws.  The  compromise  may  have 
been  made  before  the  institution  of  the  crimi- 
nal proceedings  or  after.  The  provision  re- 
lating to  the  necessary  consent  of  the  Attor- 
ney-General evidently  intends  a  compromise 
after  the  institution  of  a  civil  or  criminal 
action.  If  the  defendant,  in  good  faith,  made 
the  payment  of  the  tax  and  penalty  for  the 
purpose  of  compromising  the  impending 
action,  he  ia  entitled  to  full  protection  and 
the  benefits  derived  therefrom.  If  the  money 
was  accepted  with  the  promise  of  immunity 
from  further  punishment  in  a  criminal  pro- 
ceeding, it  would  be  a  complete  defense  to 
this  indictment.  Willingham  r.  United 
Statea,  208  Fed.  137,  127  0.  C.  A.  263. 
The  acceptance,  not  only  of  the  tax,  but 
of  the  penalty,  coupled  with  the  statement  of 
the  internal  revenue  officer,  that  payment 
would  end  the  matter,  and  that  there  would 
be  no  indictment,  if  true,  would  be  a  good 
defense.  The  fact  that  the  money  was  re- 
tained by  the  United  States  is  some  evidence 
of  its  acceptance  in  compromise.  We  believe 
that  under  the  facta  disclosed  in  this  record, 
as  far  as  tlie  defendant  was  permitted  to 
show  them,  it  was  required  of  the  court 
to  aubmit  as  a  question  of  fact  to  the  jury, 
under  proper  instructions,  whether  or  not  a 
compromise  was  entered  into.  It  waa  not  a 
question  of  law  for  the  district  judge.  Aa 
was  said  in  United  States  t*.  Chouteau,  102 
U.  S.  603,  26  L.  Ed.  246 : 
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He  has  been  punished  in  the  amount 
paid  upon  the  settlement  for  the  offense  with 
which  he  was  charged,  and  that  should  end 
the  present  action,  according  to  the  principle 
on  which  a  former  acquittal  or  conviction, 
may  be  invdced  to  protect  against  a  second 
punishment  for  the  same  offense/" 

Effect  on  forfeiture  proceeding.^ — ^A  com- 
promise under  this  section  releases  all  for- 
feitures and  bars  a  pending  forfeiture  pro- 
ceeding brought  under  section  3281  of  the 
Revised  Statutes  (see  Vol.  IV,  p.  41).  U.  S. 
t*  One  Five-Passenger  Ford  Automobile,  (W. 
D.  Wash.  1020)  263  Fed.  241. 

Vol.  Ill,  p.  1044,  sec.  3242.    [First 

ed.,  vol.  Ill,  p.  608.] 

Single  sale  as  **  carrying  on  buainess.^— A 
single  sale  disconnected  from  any  habitual 
practice  of  selling  liquor  at  retail,  does  not 
constitute  the  carrying  on  of  "  the  business 
of  a  retail  liquor  dealer,"  within  the  mean- 
ing of  this  section.  Bailey  t?.  U.  S.,  (C.  C. 
A.  6th  Cir.  1919)  269  Fed.  88,  170  C.  C.  A. 
166.  In  defining  the  meaning  of  this  phrase, 
the  court  said: 

"The  statute  says:  'Every  person  who 
carries  on  the  business  of  a  .  .  .  retail  liquor 
dealer  .  .  .  without  having  paid  the  special 
tax  as  required  by  law,  shall,  for  every  such 
offense,  be  fined,'  etc. 

"Obviously,  the  'such  offense'  which  is 
punished  is  to  'carry  on  the  business  of 
a  retail  liquor  dealer.'  This  phrase  would 
not  seem  to  be  difficult  of  definition  either 
from  the  standpoint  of  the  words  used  or 
from  that  of  the  purpose  of  the  law.  There 
must  not  only  be  a  'business,'  but  it  must 
be  '  carried  on.*  The  purpose  of  the  law  was 
to  raise  revenue  by  an  occupation  tax.  Both 
these  considerations  imply  that  there  must 
be  something  more  than  a  single  casual  sale, 
disconnected  from  any  habitual  or  intended 
practice:  There  cannot  be  a  'business  car- 
ried on '  unless  there  is  either  an  actual  or 
intended  adherence  to  that  course  of  con- 
duct which  alone  can  constitute  the  adoption 
and  practice  of  a  business  or  occupation. 
Of  course,  it  need  not  be  the  sole  business  or 
occupation,  or  even  one  of  any  comparative 
importance  as  relating'  to  the  other  business 
or . occupation  of  the  same  person;  nor  would 
it  be  necessary  that  any  particular  quantity 
of  material  should  be  kept  on  hand  for  sale 
foi  any  particular  length  of  time;  but  both 
the  ability  and  the  willingness  to  make  sales 
from  time  to  time,  whenever  appropriate 
conditions  might  arise,  seem  to  us  to  be  re- 
quired, by  the  plain  meaning  of  the  words, 
in  order  to  make  out  an  offense  against 
this  statute. 

*'  Perhaps  it  is  rightly  to  be  assumed  that 
nj  other  construction  would  ever  have  been 
attributed  to  this  section,  save  for  the  sup- 
posed effect  of  another  section  of  the  act. 
Revised  Statutes,  §  3244,  fixes  the  amount 
of  the  tax  to  be  paid.  The  fourth  sub- 
division says: 
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Retail  dealers  in  liquors  shall  pay  $25. 
Every  person  who  sells  or  offers  for  sale 
foreign  or  domestic  distilled  sprits  or  wines 
in  less  quantities  than  five  wine  gallons  at 
the  same  time  shall  be  regarded  as  a  retail 
dealer  in  liquors.' 

"From  this  it  is  argued  that  the  more 
general  language  of  section  324<2  is  defined 
and  that  therefore  a  single  sale,  inherently 
and  necessarily  and  always,  makes  the  seller 
a  taxable  retail  liquor  dealer.  The  language 
of  section  3244  does  not  require  this  con- 
clusion. '  One  who  sells '  is  not  necessarily 
synonymous  with  'one  who  makes  a  sale.' 
Even  where  standing  by  itself,  '  one  who 
sells '  may  well  imply  an  habitual  rather 
than  an  isolated  act.  It  seems  equivalent 
to  '  one  •  who  is  selling ' ;  but  when  this 
definitive  phrase  is  considered  in  connection 
>vith  the  fact  that  it  is  found  in  the  law 
taxing  occupations  and  in  relation  to  the 
tax  which  is  imposed  only  upon  carrying  on 
business,  and  that  the  phrase  serves  the 
main,  if  not  the  only,  purpose  of  distinguish- 
ing between  different  kinds  of  business  — 
wholesale  and  retail  —  section  3244  seems  to 
us  to  lend  no  substantial  support  to  the 
thought  that  it  is  thereby  made  immaterial 
whether  or  not  there  is  any  '  business  carried 
on,'  in  the  ordinary  and  usual  sense  of  these 
words. 

"It  is  further  to  be  noted  that  the 
language  of  section  3244  is  inappropriate  for 
a  single  sale.  It  is  'one  who  sells  ...  in 
quantities  less,'  etc.  In  strictness  of  lan- 
guage, this  plainly  refers  to  a  plurality  of 
transactions.  One  who  makes  only  a  single 
sale  does  not  sell  'in  quantities.'  This  dis- 
tinction would  be  ovemice  as  a  substantial 
'  basis  of  interpretation;  but  it  demonstrates 
that  section  3244  does  not  imperatively  and 
finally  require  that  the  language  of  section 
3242  should  have  a  forced  and  unreasonable 
construction. 

"  R.  S.  sec.  3244  seems  to  have  been  super- 
seded by  section  4  of  tiie  Act  of  March  1, 
1879.  The  arrangement  here  found  em- 
phasizes the  conclusion  that  the  phrase  '  one 
who  sells '  was  adopted,  not  to  define  what 
'  carrying  on  business '  means,  but  rather  to 
distinguish  between  different  kinds  of  busi- 
ness. It  is  repeated  four  times,  always  as 
incidental  to  the  definition  of  a  business^ 
and  in  defining  '  dealers  in  malt  liquors '  it 
bays  that  one  who  sells  malt  liquors,  'but 
who  does  not  deal  in  spirituous  liquors,' 
shall  pay  a  lesser  tax,  thus  again  implying 
that  the  higher  tax  is  to  be  paid  by  those 
who  '  deal  in '  spirituous  liquors.  .  .  Again, 
we  observe  that  by  section  3242,  '  every  sudi 
offense'  draws  separate  punishment.  If  a 
single  sale  is  not  merely  evidence  of  the 
offense,  but  is  the  offense  itself,  a  single  day 
of  carrying  on  the  business  might  support  a 
great  number  of  indictments,  and  such  a 
result  indicates  an  unreasonable  construc- 
tion. The  preceding  sections  3232-3241  also 
are  all  instructive  to  the  effect  that  the  thing 
taxed  is  not  the  sale,  but  the  occapatloii. 
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''The  question  has  not  been  authorita- 
tively decided.  In  Ledbetter  f.  United 
States,  170  U.  S.  606,  610,  18  Sup.  Ct.  774, 
775  (42  L.  Ed.  1162)  speaking  of  this  stat- 
ute, the  court  says: 

"'The  offense  does  not  consist  in  selling 
or  offering  for  sale  to  a  particular  person 
distilled  spirits,  etc.,  in  less  quantities  than 
five  gallons  at  one  time,  but  in  carrying  this 
on  as  a  business;  in  other  words,  in  the  de- 
fendant holding  himself  out  to  the  public  as 
selling  or  offering  for  sale,  etc.  While  it  has 
been  sometimes  held  that  proof  of  selling 
to  one  person  was,  at  least,  prima  facie 
evidence  of  criminality,  the  real  offense 
eonsists  in  carrying  on  such  business,  and 
if  only  a  single  sale  were  proven  it  might  be 
a  good  defense  to  show  that  such  sale  waa 
exceptional,  accidental  or  made  under  such 
circumstances  as  to  indicate  that  it  was  not 
the  business  of  the  vendor.  United  States  v. 
Jackson,  1  Hughes  531  [Fed.  Gas.  No. 
15,455] ;  United  States  r.  Rennecke  [D.  C] 
28  Fed.  847.  It  is  quite  evident  that  an  in- 
dictment averring  in  the  language  of  section 
18  that  the  defendant  sold  or  offered  for  sale 
the  liquors  named,  without  averring  that  he 
made  this  a  business,  and  that  he  had  not 

Said  the  special  tax  required  by  law,  would 
e  insufficient.' 

"  It  must  be  conceded  that  the  quoted  lan- 
guage was  not  necessary  for  a  decision  of  the 
point  before  the  Supreme  Court  in  the  Led- 
better  Case;  but  it  is  evident  that  at  least 
the  writer  cf  the  opinion  (Mr.  Justice 
Brown)  thought  the  statute  should  be  con- 
strued as  we  have  indicated  our  view  to  be. 
This  view  is  also  confirmed  by  the  approving 
citations  of  United  States  r.  Jackson,  1 
Hughes,  53.1,  Fed.  Cas.  No.  15,496,  and 
United  States  v.  Rennecke  (D.  C.)  28  Fed. 
8*7." 

Evidence  held  rafficient. —  "The  proofs 
tended  to  show  that  he  [accused]  was  con- 
ducting a  milk  and  dairy  business  upon  his 
farm  a  few  miles  from  Memphis,  that  he  had 
on  hand  between  two  and  three  cases  of 
whisky  in  half  pint  flasks,  and  that  he  sold 
two  flasks  to  two  persons  who  wished  to  buy. 
There  was  no  reason  suggested  for  making 
these  sales,  unless  he  was  carrying  the  liquor 
for  the  purpose  of  selling  to  any  one  who 
should  apply.  These  applicants  were 
strangers  to  him,  and  offered  no  justifica- 
tion or  excuse  for  their  purchases.  De- 
fendant's explanation  of  the  stock  on  hand 
waa  that  it  was  no  more  than  he  needed  for 
hie  own  use  and  for  his  dairy  helpers,  and 
he  met  the  testimony  as  to  the  two  sales  by 
an  ahsohite  denial.  We  think  the  proof  for 
the  government  was  sufficient  to  support  the 
verdict  which  the  jury  found,  under  the 
rules  declared  in  several  of  our  recent  de- 
cisions. Bailey  u.  U.  S.,  259  Fed.  88,  170 
C.  C.  A.  156;  Sodini  v.  U.  S.  (Dec.  12,  1919), 
261  Fed.  913."  Rooks  v.  U.  S.,  (C.  C.  A. 
6tli  Cir.  1920)  263  Fed.  894. 


Val.  Ill,  p.  1045,  sec.  3243.    [First 

ed.,  vol.  Ill,  p.  612.1 
Independence  of  state  and  federal  revenue 
8yatenis.^To  same  effect  as  original  anno- 
tation, see  Pinasco  v.  U.  S.,   (C.  C.  A.  9th 
Cir.  1920)   262  Fed.  400,  wherein  the  court 

said : 

"it   is   contended   that   inasmuch   as   the 
purpose  of  the  internal  revenue  law  is  to 
raise  revenue  onlv,  and  the  adoption  of  pro- 
hibition by  the  state  of  Washington  makes  it 
impossible    for    any    one    in    that    state    to 
procure    a    license    to    distill    intoxicating 
liquors,  it  is  a  lecal  absurdity  to  say  that  a 
man  may  be  punished  criminally  for  failure 
to  secure  a  license  or  give  a  bond  therefor,  or 
otherwise  to  comply   with  the  federal  stat- 
utes.    A  similar  contention  was  made  and 
adversely  answered  in  License  Tax  Cases,  5 
Wall.  462,  IS  L.  Ed.  497,  where,  upon  a  cer- 
tificate  from    the    Circuit   Court   of   Massa- 
chusetts  certifying  that  the  defendant  W83 
indicted  for  carrying  on  the  business  of  re- 
tailing   liquors    without    a    license,    and    it 
appeared   that  the   defendant  was   a   retail 
dealer  as  charged,  and  that  the  business  was 
prohibited  by  the  laws  of  Massachusetts,  the 
question  presented  was  whether  the  defend- 
ant could  be  legally  convicted  uDon  the  in- 
dictment for  not  having  complied  with  the 
act  of  Congress  by  taking  out  the  required 
license  to  carry  on  the  business.    The  court 
held   that  the  recognition   of  the  power   of 
the  state  to  prohibit  the  business  was  con- 
sistent  with  an   intention   on   the    part   ot 
Congress  to  tax  such  business  for  national 
purposes,  and  that  it  was  not  necessary  to 
reirard  the  acts  of  Congress  as  giving  au- 
thority to  carry  on  the  prohibited  business 
within  the  state  in  which  it  was  prohibited. 
Said  the  court:  .,  ^     ,. 

"'There  is  nothing  hostile  or  contradic- 
tory, therefore,  in  the  acts  of  Congress  to 
the  legislation  of  the  states.  VVhat  the 
latter  prohibits,  the  former,  if  the  business 
is  found  existing  notwithstendmg  the  pro- 
hibition, discourages  by  taxation.  The  two 
lines  of  legislation  proceed  in  the  same  di- 
rection, and  tend  to  the  same  result,  it 
would  be  a  judicial  anomaly,  as  singular  as 
indefensible,  if  we  should  hold  a  violation  of 
the  laws  of  the  state  to  be  a  justification  for 
the  violation  of  the  laws  of  the  Union. 

Vol.  Ill,  p.  1 053,  sec.  1 6.     [First  ed., 

vol.  Ill,  p.  609.] 
« Carrying  on  butineas "— Single  sale.— 
In  Sodini  ^  U.  S.,  (C.  C.  A.  6th  Oir.  1919) 
261  Fed.  913,  it  appeared  that  the  defend- 
ant, either  alone  or  in  association  with 
another,  owned  a  considerable  quantity  ol 
intoxicating  liquor;  that  he  had  the  liquor 
on  hand  at  the  place  of  its  alloged  sale, 
with  the  purpose  of  selling  it  to  such  persons 
as  he  might  conclude  to  accept  as  customers; 
and  that  he  himself  participated  in  the  eale 
which  culminated  in  his  arrest.    It  was  held 
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that  under  theee  oircumBtanoes  it  was  nqt 
necessary  to  prove  more  than  one  sale  in 
order  to  show  a  violation  of  this  section. 

Instnictiont. —  In  a  nrosecution  for  a  Eo- 
lation of  til  is  section  an  instruction  that  if 
the  jury  finds  that  one  of  the  defendants 
made  a  bona  fide  sale  of  his  interest  in  the 
business  in  question  at  a  time  before  the 
first  date  named  in  the  indictment,  and 
that  during  the  period  covered  by  the  indict- 
ment he  was  only  a  clerk  for  the  purchaser, 
he  should  be  acquitted,  should  be  denied 
since  in  spite  of  such  facta  he  may  be 
found  guilty  through  the  efl'ect  of  section 
332  of  the  Penal  Laws  (7  Fed.  Stat.  Ann. 
(2d  ed.)  984).  Maver  v.  U.  S.,  (C.  C.  A. 
6th  Cir.  1919)  2.'v9  Fed.  216,  170  C.  C.  A. 
284. 

Evidence  —  Sufficiency. —  In  Faraone  v, 
U.  S.,  (C.  C.  A.  6th  Cir.  5919)  259  Fed. 
507,  170  C.  C.  A.  483,  it  was  held  that  the 
evidence  was  sufficient  to  sustain  a  con- 
viction for  a  violation  of  this  section. 

Vol.  Ill,  p.  1067,  sec.  3,  par.  first 

[First  ed.,  1916  Supp.,  p.  85.] 
Banking  department  in  business  having 
several  departments.— Where  a  business  is 
divided  into  several  departments,  one  of 
which  is  a  banlcing  department,  and  the 
funds  and  profits  of  each  are  separately  kept, 
only  the  capital  used  in  the  banking  depart- 
ment is  liable  to  the  tipc  imposed  by  this 
section.  Real  Estate  Title  Ins.,  etc.,  Co.  r. 
Lederer,  (C.  C.  A.  3d  Cir.  1920)  263  Fed. 
667. 

Compare,  however,  Germantown  Trust  Co. 
V.  Lederer,  (C.  C.  A.  3d  Cir.  1920)  263  Fed. 
072,  wherein  it  did  not  appear  that  the  cor- 
poration sought  to  be  taxed  had  separated 
its  funds  sufficiently  to  exempt  its  general 
capital  from  the  bank  tax. 

The  fact  that  a  bank  also  acts  as  a  fidu- 
ciary does  not  entitle  it  to  the  repayment  of 
part  of  a  tax  levied  on  its  capital  surplus 
and  undivided  profits  under  the  first  para- 
graph •  of  this  section,  in  the  absence  of 
proof  that  any  part  of  its  capital,  surplus, 
and  undivided  profits  was  not  used  in  bank- 
ing because  it  was  used  in  its  fiduciary  busi- 
ness. Nor  is  it  entitled  to  the  repayment  of 
a  part  of  such  tax  becauses  it  engages  in 
underwriting  or  promoting  new  enterprises 
and  deals  in  stocks  and  bonds,  where  no  evi- 
dence is  ofi'ered  to  show  the  use  of  any 
specific  portion  of  its  capital,  surplus,  and 
undivided  profits  in  such  businesses.  Fi- 
delity Trust  Co.  V.  Miles,  (D.  C.  Md.  1919) 
258  Fed.  770. 

Title  guaranty  companies  conducting  say- 
ings bank  business. —  Where  a  companv  en- 
gaged chiefly  in  the  business  of  examining 
and  insuring  real  estate  titles,  also  con- 
ducts a  savings  bank  business  for  which  it 
keeps  a  separate  set  of  books,  it  should  be 
taxed  under  this  paragraph  only  on  the  part 
of  its  capital,  surplus,  and  undivided  profits 
used  in  its  banking  business.    Title  Guaran- 


tee, etc.,  Co.  V.  Miles,  (D.  C.  Md.  1919)  258 
Fed.  771. 

Vol.  IV,  p.  23,  sec.  3257.     [First  ed., 

vol.  Ill,  p.  634.] 

Criminal   and   civil   actions  —  EleciUm  cf 
remedies. —  In  Rinasco  r.  U.  S.,    (C.  C.  A. 
9th  Cir.  1920)  262  Fed.  400,  the  plaintiff  in 
error,  who  had  been  convicted  of  violating 
various   provisions  of  the  internal  revMins 
laws  regarding  distillers,  contended  that  the 
trial  court  erred  in  failing  to  reouire  the 
government  to  elect  whether  it  woula  proceed 
under  the  indictment  or  proceed  for  a  for- 
feiture   of    the    diidillery,    apparatus,    etc., 
under  this  section.     Answering  this  conten- 
tion, the  court  said:     "It  is  sufficient  to  say 
in  answer  to  this  that  no  case  was  made  for 
election  of  remedies.     There  was  no  ground 
to  require  the  district  attorney,  while  pro- 
ceeding to  prosecute  the  plaintiff  in  error 
under  the  indictment,  to  say  that  he  would 
dismiss   the   forfeiture   proceeding.      If   the 
government  could  not  lawfully  pursue  both 
proceedings,    that    defense    was    thereafter 
available  in  bar  of  the  forfeiture  proceeding. 
Coffey  V.  United   States,   116  U.  S.   436,  6 
Sup.  Ct.  437,  29  L.  Ed.  684,  is  authority  for 
the  proposition  that  an  acquittal  under  an 
indictment  under  section  3257   is  conclusive 
in  favor  of  the  accused  on  a  subsequent  trial 
of  a  suit  in  rem  for  forfeiture,  where  the 
existence   of   the   same   act   or   fact  is  the 
matter  in  issue.    But  that  is  far  from  saying 
that   a   conviction  on   an    indictment   under 
section  3257  may  be  availed  of  as  a  defense 
to  a  civil  action   for  forfeiture  based  upon 
the  same  acts  or  transactions.     That  ques- 
tion,   however,    although    discussed    in    the 
briefs   in  the  ^present  case,  is  not  properly 
here  for  decision  on  a  review  of  the  ruling 
of    the    court   below    upon    the    motion    to 
elect." 

Vol.  tV,  p.  24,  sec.  3258.     [First  ed., 

vol.  Ill,  p.  635.] 

Statutory  penalty  recoverable  on  indict- 
ment—  Upon  consideration  of  the  nature  of 
the  statute,  there  being  no  exception  requir- 
ing a  civil  action  for  a  recovery  of  the 
penalty,  it  was  held  that  the  procedure  is 
by  way  of  indictment  and  that  the  p^alty 
as  well  as  the  fine  and  imprisonment  may  be 
imposed  and  enforced  under  the  same  indict- 
ment. U.  S.  1*.  Buckingham,  (D.  0.  Ore. 
1919)   261  Fed.  418. 

Vol.  IV,  p.  41 ,  sec.  3281 .     [First  ed., 

vol.  Ill,  p.  651.] 

Instmctiona. —  Regarding  the  validity  of 
instructions  in  prosecutions  imder  this  sec- 
tion, see  Maupin  r.  U.  S.,  (C.  C.  A.  4th  Cir. 
1919)  258  Fed.  607,  170  C.  C.  A.  61;  Gui- 
gnard  v.  U.  S.,  (0.  0.  A.  4th  Cir.  1919)  268 
Fed.  607,  170  C.  C.  A.  61. 
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Vol.  IV,  p.  177,  sec.  1.     [First  ed., 
lOlff  Supp.,  p.  101.] 

Constitutionality.^This  act  is  constitu- 
tional. U.  S.  v.  Loewenthal,  (N.  D.  Ohio 
1919)   257  Fed.  444. 

A  state  statute  restricting  the  manufac- 
ture, sale,  and  dispensing  of  certain  habit 
forming  narcotic  drugs  was  held  not  in  con- 
flict with  the  Harrison  Act.  State  v.  Martin- 
son, (1919)  144  Minn.  206,  174  N.  W.  823, 
wherein  the  court  said:  "Conceding,  with- 
out considering  or  deciding  the  point,  which 
we  think  of  doubtful  merit,  that  the  right 
of  legislation  upon  the  subject  in  hand  is 
paramount  in  the  federal  Congress,  and  that 
the  state  statute  is  void  in  so  far  as  it  con- 
flicts with  the  act  of  Congress,  we  are  unable 
after  careful  examination  and  comparison  of 
the  two  statutes  to  discover  any  conflict  in 
the  respect  here  claimed.  It  would  serve 
no  useful  purpose  to  attempt  to  analyze  the 
respective  enactments,  and  we  are  content 
wiUi  announcing  the  conclusion  stated  with- 
out further  comment.'* 

ETidence   to  rebut  claim  that  drug  was 
fttznished    for    medical    purposes. — "During 
the    progress   of   the   trial    the   government 
tendered    as    witnesses    three   physicians    of 
New  Orleans  to  testify  as  experts  as  to  the 
proper    method    recognized   by    the    medical 
proiewion  for  the  treatment  of  narcotic  ad- 
dicts.   The  defendant  objected  to  such  expert 
testimony,    on   the  tender   of   each   of   said 
witnesses,  on  the  ground  that  expert  testi- 
mony was  inadmissible,  and  that  the  facts 
only   as  to  what  the  defendant  did  in   the 
practice  of  his  profession,  in  the  treatment  of 
addicts,   under   the   indictment,   was   admis- 
sible.    This  is  the  only  objection  shown  in 
the  record  to  any  testimony  given  by  either 
01  the  three  witnesses.     The  defendant  was 
a  physician,  and  indicted  under  the  Harrison 
Act   for  illegally  dispensing  the  drugs;   his 
claim  being  that  said  drugs  were  dispensed 
in  the  course  of  his  practice  as  such  physi- 
cian.    The  objections  were  overruled  by  the 
trial   court  and  exception  noted.     This  gen- 
eral   objection    was    properly    overruled    by 
the  trial  court.    The  plaintiff  in  error  was  on 
trial,  charged  with  having  illegally  dispensed 
the   drugs  therein   mentioned.     It  was   ma- 
terial and  proper  for  the  jury  to  be  informed 
of   the^  method    recognized    by    the    medical 
profession  for  the  treatment  of  drug  addicts, 
and   this  method   could   only  have  been   de- 
tailed by  men  skilled  in  medicine;  otherwise, 
any  physician   could  dispense  the   forbidden 
dru^s   in   any   quantity   to   persons   not  his 
patients,   and   thus   defeat   the   purposes  of 
the  act.    It  seems  to  us  that  the  instant  case 
is  governed   by  the  decision   in  the  case  of 
Melanson  v.  United  States,  256  Fed.  787,  168 
C.  C.  A.  129.     The  issue  bein^  whether  the 
druff  was  dispensed  in  the  legitimate  course 
of  defendant's  practice  as   a  physician,   the 
evidence  was  admissible  on  that' issue.     We 
can  therefore  see  no  merit  -in  the  objection 
urged  to  this  ruling  of  the  court."     Reeves 


V.  U.  S.,   (C.  C.  A.  5th  Cir.  1920)   263  Fed. 
690. 

Vol.  IV,  p.  178,  sec.  2.     [First  ed., 

1916  Supp.,  p.  102.] 

For  prosecutions  for  conspiracy  to  violate 
this  section,  see  annotations  under  Penal 
Laws.  sec.  37,  post. 

Constitutionality. —  This  section  is  con- 
stitutional. Workin  r.  U.  S.,  (C.  C.  A.  2d 
Cir.  1919)  260  Fed.  137,  171  C.  C.  A.  173; 
Saunders  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1919) 
260  Fed.  386,  171  C.  C.  A.  252;  Friedman  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1919)  260  Fed.  388, 
171  C.  C.  A.  254;  Oakshette  v.  U.  S.,  (C.  C. 
A.  5th  Cir.  1919)  260  Fed.  830,  171  C.  C.  A. 
556. 

Physician's  prescription. —  To  same  effect 
as  J  919  Supplement  annotation,  see  Dor  emus 
V.  U.  S.,  (C.  C.  A.  5th  Cir.  1920)  262  Fed. 
849,  holding  that  a  physician  who  issues 
such  a  prescription,  knowing  it  is  to  be  filled 
by  a  druggist  who  knows  of  its  illegality, 
aids  and  abets  the  druggist  in  violating  this 
section. 

In  Trader  v.  U.  8.,  (C.  0.  A.  3d  Cir.  1919) 
260  Fed.  923,  a  physician  was  convicted  of  a 
violation  of  this  section  in  that  he  dis- 
pensed morphine  sulphate  to  various  in- 
dividuals without  the  written  orders  re- 
quired by  this  section.  Error  was  assigned 
because  of  the  refusal  of  the  trial  jud^e  to 
charge  that  the  Harrison  Act  "does  not 
limit  the  amount  of  morphine  sulphate 
which  a  physician  may '  prescribe  or  admin- 
ister to  his  patients."  In  affirming  the  con- 
viction, the  court  said: 

"  The  learned  trial  judge  charged  the 
jury  that,  while  the  act  *  does  not  in  specific 
terms '  create  such  a  limitation,  *  it  does 
provide  that  such  drug  must  be  prescribed  in 
the  course  of  his  professional  practice  only.' 
It  is  true  that  the  act  does  not  in  specific 
terms  state  how  much  morphine  sulphate 
may  be  prescribed  or  administered  by  a  phy- 
sician to  his  patients.  It  does,  however,  ex- 
empt physicians,  in  the  dispensing  and  dis- 
tributing of  the  dl'ugs  covered  by  the  act, 
from  the  requirements  of  section  2  only  in 
such  eases  as  are  *  in  the  course  of  his  pro- 
fessional practice  only.' 

"  The  regulations  promulgated  by  the  Com- 
missioner of  Internal  Revenue,  pursuant  to 
the  authority  conferred  by  section  1  of  the 
act,  provide  for  separate  and  distinct  regis- 
tration by  dealers  and  physicians.  Hence, 
if  the  defendant  dispensed  the  drug  in  ques- 
tion not  in  the  legitimate  practice  of  his 
profession,  he  became  a  dealer  in  the  drug 
and  was  required  to  register  as  such.  There- 
fore whether  he  was  a  dealer  depended  upon 
whether  or  not  he  was  dispensing  the  drug 
in  the  course  of  his  legitimate  practice  as  a 
physician.  Likewise  the  legality  of  his  acts 
in  obtaining  the  drug  by  means  of  the  stat- 
utory order  forms  was  dependent  upon 
whether  he  acquired  it  for  use  *  in  the  legit- 
imate   practice    of    his    profession.'      Mani- 
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festly,  therefore,  so  far.  as  the  issues  in  this 
case  are  concerned,  there  is  in  the  act  just 
such  d  limitation  as  the  learned  trial  judge 
stated.  Accordingly  the  qualification  which 
he  made  in  the  request  or  point  for  instruc- 
tion to  the  jury  was  not  only  entirely 
proper,  hut,  as  it  seems  to  us,  was  quite 
necessary  in  order  that  the  jury  might  not 
he  misled  and  confused." 

Physician  ohtaining  opium  for  personal 
use. — An  indictment  charging  the  defendant, 
a  physician,  with  using  order  forms  to  ob- 
tain opium  for  his  own  personal  use,  is  de- 
fective. U.  S.  t?.  Parsons,  (D.  C.  Mont. 
1919)  261  Fed.  22S,  wherein,  sustaining  a 
demurrer  to  the  indictment,  the  court  said: 

*'  Plaintiff's  contention  is  that  the  act  cre- 
ates and  denounces  as  a  crime  purchase  of 
opium  with  the  prescribed  order  forms  for 
personal  use;  that  this  is  found  in  section 
2,  which  provides: 

" '  It  shall  be  unlawful  for  any  person  to 
obtain  by  means  of  said  order  forms  any  of 
the  aforesaid  drugs  for  any  purpose  other 
than  the  use,  sale,  or  distribution  thereof  by 
him  in  the  conduct  of  a  lawful  business  in 
said  drugs  or  in  the  legitimate  practice  of 
his  profession.' 

"The  objections  to  this  are:  (1)  The  al- 
leged offense  is  not  clearly  and  definitely  ex- 
pressed in  section  2,  and  intendment  and 
construction  should  not  be  resorted  to  to 
characterize  acts  and  persons  as  within  a 
new  statute  and  criminal,  without  reason- 
able notice  from  the  language  of  the  statute. 
See  U.  S.  V.  Carney  (D.  C.)  228  Fed.  165, 
and  cases  cited.  (2)  Congress  having  no 
power  to  directly  prohibit  the  purchase  of 
opium  for  personal  use,  it  cannot  indirectly 
do  so  by  incorporation  of  such  prohibition 
in  a  revenue  measure,  the  prohibition  having 
no  reasonable  relation  to  the  revenue.  (3) 
If  the  section  is  so  intended,  it  is  to  that  ex- 
tent unconstitutional  and  void.  (4)  Capa- 
ble of  another  reasonable  construction,  viz. 
to  prohibit  business  or  practice  in  disre- 
gard of  the  details  of  procedure  prescribed 
by  the  act  to  protect  the  revenue,  which  is 
constitutional,  this  will  be  adopted,  rather 
than  the  one  contended  for  which  is  uncon- 
stitutional. Business  and  practice  conform- 
ing to  the  prescribed  formalities  are  lawful 
and  legitimate;  otherwise  unlawful  and  ille- 
gitimate. Section  2  must  be  construed  to  be 
in  aid  of  the  only  object  of  the  act  that  is 
constitutional,  viz.  to  create  and  safeguard 
revenue.  How  the  purchase  herein  alleged 
could  in  any  wise  affect  the  revenue  is  in- 
conceivable. 

"  Nothing  in  section  2  forbids  purchases 
for  any  lawful  use.  Among  such  may  be 
purchase  to  destroy,  or  to  absorb  the  supply, 
or  to  prevent  purchase  by  others,  or  to  ob- 
struct illegal  trafiic,  all  of  which  are  lawful 
purposes,  and  none  of  which  are  within  sec- 
tion 2,  even  as  purchase  for  personal  use  is 
not." 

Indictment  —  Defendant  in  business  of 
selling  narcotics. —  Indictments  for   a  viola- 


tion of  this  section  need  not  allege  that  the 
defendant  was  in  the  business  o'  selling  nar- 
cotics. Hosier  v.  U.  S.,  (C  C.  A.  4th  Cir. 
1919)  aeo  Fed.  156,  171  C.  C.  A.  191, 
wherein  it  was  said: 

"  The  defendant  argues  that  all  the  indict- 
ments were  defective,  in  that  none  of  them 
alleged  that  he  was  in  the  business  of  selling 
narcotics.  He  cites  a  number  of  cases  in 
which,  in  prosecutions  under  section  3242  of 
the  Revised  Statutes  and  similar  enactments, 
it  has  been  held  that  it  was  necessary  to  al- 
lege and  to  prove  that  the  accused  was  car- 
rying on  the  business  of  a  liquor  seller.  It 
was  not  sufficient  to  say  and  to  show  that 
he  had  made  a  single  sale.  These  authori- 
ties are  not  in  point.  In  them,  what  the 
statute  forbade  was  the  carrying  on  of  the 
business  of  a  wholesale  or  retail  liquor 
dealer,  etc.,  without  paying  the  tax  imposed 
thereon.  The  act  here  in  question  declares 
it  to  be  unlawful  for  any  person  to  sell  nar- 
cotics to  any  one  except  upon  the  written 
order  of  the  latter,  given  on  a  blank  form 
issued  by  the  Commissioner  of  Internal 
Revenue. 

"  In    the    instant    case,    each    indictment 
charges   an   offense   in  the   language   of  the 
statute,  and  by  setting  forth  the  kind  of  nar- 
cotics sold,,  and  to  whom  the  sale  was  made, 
the  accused  was  given  sufficient  information 
to  enable  him  to  prepare  his  defense.    There 
is  nothing  in  U.  S.  T.  Jin  Fuey  Moy,  241  U. 
S.  394,  36  Sup.  Ct.  65«,  60  L.  Ed.  1061  Ann. 
Cas.    1917D   854,   which   intimates  that   one 
who  is  not  a  regular  dealer  in  narcotics,  may 
lawfully    make    a    sale    of    them    otherwise 
than   is  permitted  by   section  2  of  the  act. 
It  is  true  that  it  was  held  that  the  words 
*  any   person,'  in   section   8,  prohibiting   the 
possession  of  the  drug,  must  be  restricted  to 
the  class  of  persons  named  in  section  1,  be* 
cause,  unless  that  was  done,  a  grave  consti- 
tutional question  would  be.  raised,   and   the 
familiar    principle    was    reiterated    that    a 
statute  must  be  construed,  if  fairly  possible, 
so  as  to  avoid,  not  only  the  conclusion  that 
it  is  unconstitutional  but  also  grave  doubts 
rpon  that  score.     It  is  not  open  to  dispute 
that  Congress  may  levy  a  tax  upon  one  who 
sells     anything,     the     selling    of    which     it 
chooses   to   tax.     It  may,  in  its  discretion, 
provide  that  this  tax  shall  be  required  only 
ol  such  persons  as  make  a  business  of  deal- 
ing in  the  commodity  in  question,  but  it  is 
equally  open   to   it,   if  it  will,  to   say   that 
every  one  who  sells  at  all  shall  pay,  or  that 
any  one  who  makes  even, an  occasional  sale 
shall  comply  with  reasonable  regulations  in- 
tended to  prevent  evasions  of  the  law." 

Admissibilty  of  evidence  —  Other  offenses, 
—  In  a  prosecution  under  this  section  evi- 
dence showing  other  offenses  not  contained 
in  the  indictment,  is  admissible  to  show  the 
criminal  intent  of  the  defendants  and  to 
prove  a  continuing  conspiracy.  Workin  r. 
U.  S.,  (C.  C.  A.  2d  Cir.  1919)  260  Fed.  137, 
171  C.  C.  A.  173. 

In  a  prosecution  for  a  violation  of   this 
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section  evidence  of  other  sales  than  those 
specified  in  the  indictment  is  sMlniissible. 
Hosier  f.  U.  S.,  (C.  C.  A.  4th  Cit.  1W») 
260  Fed.  156,  171  C  C.  A.  191.  The  court, 
in  passing  upon  such  evidence,  said: 

"The  indictments  were  good.  The  de- 
fendant says  that,  if  they  were,  it  is  because 
each  forbidden  sale  is  a  separate  offense,  and 
that  reversible  error  was  committed  in  ad- 
mitting, over  his  objection,  evidence  of  other 
sales  than  those  specified  in  the  indictments. 
The  evidence  complained  of  was  in  every  in- 
stance given  by  the  purchasers  named  in  tiie 
indictments.  Each  of  such  purchasers  said 
that  in  addition  to  the  sale,  at  or  about  ^e 
time  mentioned  in  the  indictments,  the  de- 
fendant had,  on  other  occasions,  made  sim- 
ilar sales  to  the  witness.  As  the  government 
in  its  proof  was  not  restricted  to  tiie  precise 
dates  set  forth  in  the  indictments,  the  de* 
fendant  could  not  object  to  tfehs  receipt  of 
such  evidence.  The  most  that  he  would'  be 
entitled  to  do  was  to  aak  that  the  govern- 
ment should  elect  upon  which  dates  it  would 
stand.    That  he  did  not  do." 

In  a  prosecution  for  selling  morphine  in 
▼iolation  of  this  section  evidence  that  mor- 
phine was  found  in  the  defendant's  posses- 
ston  in  a  district  other  than  that  in  which 
the  offense  in  the  indictment  is  alleged  to 
have  been  committed,  is  inadmissible  where 
there  is  no  proof  of  a  sale  of  morphine  by 
the  defendants  in  such  district  nor  any  evi- 
dence connecting  their  possession  of  mor- 
phine in  that  district  with  the  offense 
charged  in  the  indictment.  Paris  tr.  U.  S., 
(C.  G.  A.  8th  Cir.  1919)  260  Fed.  529,  171 
C.  C.  A.  313. 

Proof  of  €ust8  of  an  agent  of  aootued  is 
admissible  after  the  agency  is  shown,  though 
the  indictment  does  not  charge  a  conspiracy 
between  the  accused  and  the  agent.  Pennac- 
ehio  V.  U.  S.,  (C.  C.  A.  2d  Cir.  1920)  263 
Fed.  66. 

Honezpert  opinion. — A  habitual  user  of 
opium,  though  he  is  not  a  chemist  and  has 
no  knowledge  or  training  rendering  him  ca- 
pable of  making  a  chemical  analysis,  may 
testify  that  a  substance  exhibited  to  him  is 
opium.  Pennacchio  i'.  U.  S.,  (C  G.  A.  2d 
Cir.  1920)   263  Fed.  66. 

Instructions. —  In  a  prosecution  for  a  vio- 
lation of  this  section  it  is  not  error  for  the 
trial  judge  in  his  instructions  to  the  jury 
to  state  the  purpose  that  Congress  had  in 
passing  the  act.  Trader  v.  U.  S.,  (C.  C.  A. 
3d  Cir.  1919)  260  Fed.  923,  wherein  it  was 
said: 

''It  is  assuredly  within  the  discretion  of 
a  trial  judge,  in  charging  a  jury,  to  state 
the  purpose,  as  he  conceives  it,  that  Con- 
gress had  in  passing  any  given  act.  If  an 
erroneous  statement  of  such  a  purpose  may 
He  considered  reversible  error  in  any  case,  we 
sue  entirely  clear  that,  although  the  Harri- 
son Act  was  passed  pursuant  to  the  taxing 
power  of  Congress  and  is  clothed  in  the 
f^rb  of  a  revenue  act,  the  learned  trial  judge 
did   not   misconceive  or  misstate   the   broad 


underlying  purpose  which  Congress  had  in 
passing  it  (united  States  r.  Jin  Fuey  Moy, 
241  U.  S.  394-402,  36  Sup.  Ct.  69S,  60  L.  Ed. 
1061,  Ann.  Cas.  191 7D,  854),  and  therefore 
that  no  harm  was  done  the  defendant  by  the 
statement  in  question." 

In  Oakshette  t\  U.  S.,  (O.  C.  A.  5th  Cir. 
1919)  260  Fed.  830,  171  C.  C.  A.  556,  the 
defendant  in  a  prosecution  under  this  sec- 
tion complained  that  the  trial  court's  charge 
was  erroneous  in  that  it  was  not  responsive 
to  the  only  issue  presented  bv  the  indict- 
ments. Answering  this  contention  the  court 
said: 

"The  indictments  charged  the  sales  to 
have  been  made  by  the  plaintiff  in  error,  not 
in  pursuance  of  written  orders,  given  by  the 
purchasers,  on  forms  prescribed  by  the  Com- 
missioner of  Internal  Revenue.  The  proof 
showed  that  plaintiff  in  error  was  a  physi- 
cian and  had  registered  with  the  collector  of 
internal  revenue.  He  was  authorized  to  ad- 
minister the  prohibited  drugs,  without  ob- 
taining a  written  order,  if  they  were  admin- 
istered *  in  the  course  of  his  professional 
practice,*  but  not  otherwise.  The  govern- 
ment contended  that  the  drugs  administered 
by  him  were  not  administered  in  good  faith, 
in  the  course  of  his  professional  practice,  but 
to  gratify  the  desire  or  appetite  of  the  pa- 
tients or  purchasers.  The  plaintiff  in  error 
contended  that  they  constituted  legitimately 
medical  treatment  for  his  patients.  The  dis- 
trict judge  submitted  the  issue  so  made  to 
the  jury. 

"The  contention  of  the  plaintiff  in  error 
iH  that  it  was  not  within  the  issues  pre- 
sented by  the  indictments,  since  they  merely 
charged  sales  illegal  because  not  in  pursu- 
ance of  written  orders.  The  only  prohibi- 
tions of  the  statute  are  (1)  sales  by  unreg- 
istered persons  and  (2)  sales  by  registered 
persons  not  in  pursuance  of  written  orders. 
The  plaintiff  in  error  could  only  be  charged 
with  having  made  the  one  kind  or  the  other. 
As  he  had  registered,  he  was  not  guilty  of 
the  first.  If,  having  registered,  he  made 
sales  or  dispensed  the  drug  without  obtain- 
ing a  written  order  he  was  guilty  of  the 
second  kind,  unless  because  he  came  within 
one  of  the  excepted  classes.  *  If  he  adminis- 
tered the  drug  only  in  the  course  of  his  pro- 
fessional practice,  he  came  within  one  of  the 
excepted  classes,  and  was  not  guilty.  If, 
however,  he  administered  the  drug,  not  in 
the  course  of  his  professional  practice,  then 
he  did  not  bring  himself  within  any  of  the 
excepted  classes,  and  so  came  within  the 
operation  of  the  prohibition  of  section  2, 
against  selling  or  dispensing,  not  in  pursu- 
ance of  a  written  order,  and  was  properly 
charged  with  that  offense.  As  a  registered 
person  he  could  have  been  charged  with  no 
other  offense,  since  the  act  creates  no  other 
out  of  the  act  of  selling  or  dispensing  by 
registered  persons.  It  does  not  make  it  a 
separate  onense  for  a  physician  to  adminis- 
ter the  drug  when  it  is  not  done  in  the  course 
ol   his  professional  practice.     His  doing  so 
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merely  remoYM  him  from  the  claasea  ex- 
empted from  the  operation  of  section  2  and 
leaves  him  subject  to  the  punishment  pre- 
scribed by  Miction  2. 

'*  Dispensing  the  drug,  though  by  a  physi- 
cian, if  not  in  the  course  of  his  professional 
practice,  is  in  legal  effect  a  sale,  and,  being 
one,  can  only  be  legally  made  in  pursuance 
of  an  order  form,  and  the  offense  of  doing  it 
without  one  is  necessarily  that  of  selling  or 
dispensing  not  in  pursuance  of  a  written  or- 
der, in  violation  of  section  2  of  the  act.  The 
indictments  properly  so  charged  the  offenses, 
and  proof  tending  to  show  that  the  drugs 
were  not  dlspens^  in  the  course  of  defend- 
ant's professional  practice  tended  to  sustain 
the  charges,  and  the  court  properly  held  that 
the  issue  so  made  was  presented  bv  the  in- 
dictment and  properly  submitted  it  to  the 
jury.  In  the  case  of  Melanson  r.  United 
States,  266  Fed.  783,  785!  this  court  said  of 
the  indictment: 

"  '  The  second  count  charged  a  joint  sale 
by  the  physician  and  druggist  without  the 
use  of  the  order  form,  required  by  the  law 
to  be  used  and  filed  in  making  sales,  other 
than  to  patients  in  the  regular  practice  of 
a  physician  on  prescription,  or  by  personal 
administration.' 

''A  conviction  under  the  second  count  of 
the  indictment  in  that  case  was  sustained 
upon  proof  like  that  in  this  case,  tending  to 
show  that  the  defendant  physician  adminis- 
tered the  prohibited  drugs,  under  the  guise 
of  treatment,  but  in  fact  to  gratify  the  ap- 
petite of  his  supposed  patients." 

Vol.  IV,  p.  187,  sec.  8.     [First  ed., 
1916  Supp.,  p.  106.] 

Indictment  — Averments  negativing  ex- 
ceptions,—  To  same  effect  as  1919  Supple- 
ment annotation,  see  Oakshette  r.  U.  S.,  (C. 
C.  A.  5th  Cir.  1»19)  260  Fed.  830,  171  C.  C. 
A.  556;  U.  S.  V,  Loewenthal,  (N.  D.  Ohio 
1919)   257  Fed.  444. 

Vol.  IV,  p.  196,  sec.  17.     [First  ed., 

vol.  Ill,  p.  1^6.] 

Sale  of  forfeited  business  as  including 
trademark. — A  sale  by  a  collector  of  internal 
levenue  under  the  provisions  of  this  section 
of  the  business  of  a  company  manufacturing 
oleomargarine,  does  not  include  a  trndemark 
UBed  on  its  products.  Ammon  v,  Narragan- 
sett  Dairy  Co.,  (C.  C.  A.  Ist  Cir.  1919)  262 
Fed.  880,  wherein  the  court  said: 

"  The  statute  under  which  the  collector 
of  internal  revenue  proceeded  against  the  de- 
fendant contains  no  mention  of  trademarks, 
good  will,  going  concern  value,  or  any  other 
sort  of  intangible  property.  It  provides  that 
the  delinquent  taxpayer  '  shall  forfeit  the 
factory  and  inanufacturing  apparatus  used 
by  him,  and  all  oleomargarine  and  all  raw 
material  for  the  production  of  oleomargarine 
found  in  the  factory  and  on  the  factory 
premises,  and   shall   be  fined,'  etc.     As  this 


is  a  penal  statute,  it  cannot  be  extended  by 
construction.  No  attempt  was  made  by  the 
collector  to  sell  any  traoemark,  good  will,  or 
other  intangible  assets.  The  schedule  of 
property  sold  by  the  collector  to  Matthews 
and  transferred  by  Matthews  to  the  new  cor- 
poration contains  no  mention  of  trademark, 
good  will,  or  other  intangible  property.  The 
old  corporation  has  not  been  dissolved.  It  is, 
so  far  as  this  record  shows,  still  legally 
alive.  The  sale  of  its  tangible  property  sim- 
ply kilted  its  business;  and  it  abandoned 
Uiereafter  all  attempts  to  preserve  its  good 
will,  including  any  right  in  its  trademarks 
previously  used." 

Indictment. — An  indictment  which  in  va- 
rious counts  charges  that  the  defendants 
while  engaged  individually  and  "as  officers, 
agents  and  employees"  of  a  corporation  in 
the  manufacture  of  oleomargarine,  commit- 
ted certain  acts  in  violation  of  this  section, 
sufflcently  charges  that  the  defendants  were 
engaged  in  manufacturing  oleomargarine 
within  the  meaning  of  this  section.  Kelly 
V.  V.  S.,  (C.  C.  A.  6th  Cir.  1919)  258  Fed. 
392,  169  C.  C.  A.  408. 

Effect  of  acquittal  of  conapirac^. —  Where 
persons  are  indicted  for  a  violation  of  this 
section  and  also  for  a  conspiracy  to  commit 
an  offense  against  the  United  States  in  vio- 
lation of  sec.  37  of  the  Penal  Laws  (7  Fed. 
Stat.  Ann.  (2d  ed.)  534),  the  fact  that  they 
are  acquitted  of  the  charge  of  conspiracy 
does  not  prevent  them  from  being  convicted 
under  this  section.  Kelly  v.  U.  S.,  (C.  C.  A. 
fiih  Cir.  1919)  258  Fed.  392,  169  C.  C  A. 
408,  wherein  it  was  said: 

"  Counsel    strenuously   insist   that,   unless 
the  present  defendants  acted  in  concert  ao  as 
to     constitute     the     offense     of     conspiracy 
charged  in  the  first  indictment,  it  was  'not 
possible '   for   them  to   commit   any    of   the 
frauds  alleged  in  the  second  indictment.    The 
most  obvious  answer  to  this  is  to  be  found 
in  the  verdicts  themselves,  if  upon  the  evi- 
dence they  are  sustainable;  if  they  show  any- 
thing, it  IS  that  what  is  claimed  to  have  been 
'  not  possible '  actually  happened.    The  same 
insistence  was  made  for  defendants  on  their 
motion  for  new  trial.    This  was  met  in  sev- 
<Tal   ways  by  the  learned  trial  judge.      One 
was   that,    ijf   the   point   was  well   taken,   it 
would  follow  *  that  a  conviction  on  a  fraud 
rcmnt  laid  against  two  or  more  persons  un- 
der section  17  of  the  Oleomargarine  Act  can- 
not be   sustained   unless   it  be   accompanied 
by  averments  of  a  conspiracy*  —  calling  at- 
tention  to  decisions  of  this  court    (Hart    r. 
United    States,    183   Fed.   368.   105  C.    C.    A. 
iyS8,  and  Hardesty  r.  ITnited  States,  inS  Fed. 
25,  27,  93  C.  C.  A.  417,  and  also  Enders  r. 
United  States,  187  Fed.  754,  109  C.  C.  A.  502 
rC  C.  A.  7]),  where  a  plurality  of  persons 
had   in  each  case  been  jointly  indicted    and 
convicted   of  frauds  committed   in   violation 
of  section  17  of  the  Oleomargarine  Act.  and 
the   judgments   were    affirmed,   although,    as 
the  district  judge  said,  in  none  of  the  cases 
'did  the  fraud  counts  hint  at  a  conspiracy/ 
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"Counsel  say  in  their  brief  that  the  use 
BO  made  of  these  decisions  shows  that  the 
principle  upon  which  they  rested  their  con- 
tention of  inconsistency  was  misunderstood, 
and  that  they  did  not  intend  to  assert  that 
a  fraud  count  could  not  be  laid  against  two 
or  more  persons  under  section  17  of  the  Oleo- 
margarine Act  without  'being  accompanied 
by  averment  of  conspiracy.'  Thus  the  con- 
tention of  inconsistency  is  reducible  to  a 
question  of  fact,  whether  in  this  particular 
instfmce  the  absence  of  a  conspiracy  ren- 
dered it  impossible  for  defendants  to  commit 
the  frauds  charged  in  the  second  indictment. 
In  its  last  analysis  this  question  at  once 
cliallenges  the  wisdom  of  the  statutes  and 
the  power  to  enact  them,  since  they  pimish 
a  conspiracy  to  do  an  act  independently  of 
penalizug  Uie  act  itself.  The  power  to  en- 
act such  legislation  cannot  be  questioned 
(Clune  V,  United  States,  159  U.  S.  590,  596, 
16  Sup.  Ct.  125,  40  L.  Ed.  269),  and  if  the 
assertion  of  an  impossibility  of  two  or  more 
persons  to  do  a  particular  thing  without  first 
agreeing  to  do  it  could  prevail,  the  law 
ought  readily  be  frustrated. 

"  The  true  test  of  this  question  is  to  be 
found  in  the  instant  case,  not  only  in  the 
verdicts,  but  also  in  the  very  rule  counsel 
rely  on;  for  it  must  be  remembered  that  the 
frist  of  the  offense  charged  in  the  first  in- 
dictment was  the  formation  of  a  conspiracy 
in  violation  of  section  37  of  the  Criminal 
Code  (35  Stat.  1095),  while  the  substantive 
frauds  charged  in  the  second  indictment  were 
direct  violations  of  the  Oleomargarine  Act. 
24  Stat.  209,  and  as  amended  in  32  Stat. 
194,  c.  7W,  §  8.  It  thereifore  needs  only  to 
be  stated,  in  view  of  the  decisions  before 
cited,  as  well  as  the  rule  of  Mr.  Bishop  that 
the  evidence  offered  to  prove  the  fraud  counts 
of  the  second  indictment  was  not  of  a  char- 
acter, certainly  was  not  sufficient,  to  prove 
the  conspiracy  alleged  in  the  first  indictment. 
These  distinct  offenses  cannot  be  confused 
by  the  relation  of  evidence  offered  to  show 
execution  of  the  conspiracy  alleged  (not  the 
conspiracy  itself)  to  the  evidence  offered  to 
show  actual  commission  of  the  frauds 
charged  in  the  other  indictment.  The  cou- 
tention  of  fatal  inconsistency  must  therefore 
fail." 

Vol.  IV,  p.  228,  sec.  8.     [First  ed., 
vol.  Ill,  p.  784.] 

TTnder  Act  of  June  iSi  1898,  ch.  448,  $  29 
—  Far  cases  on  section  29,  see  Hunnewell  t;. 
GiU,  (D.  C.  Mass.  1918)  267  Fed.  857. 

Vol.  IV,  p.  232,  sec.  3.     [First  ed., 

vol.  Ill,  p.  787.] 

Meaning  and  purpose. —  To  same  effect  as 
original  annotation,  see  Hunnewell  r.  Gill, 
(D.  C.  Mass.  1918)  257  Fed.  857. 

"Vested."  —  The  interest  of  legatees  in 
legacies  paid  over  to  them  or  to  a  trustee 
for   them  hy   tlio  executor  prior  to  July  1, 


1902,  although  not  demandable  by  them  as 
of  right  until  after  that  date,  because  the 
time  for  proving  claims  against  the  estate 
had  not  expirSl,  had  become  absolutely 
vested  in  possession  of  such  legatees  prior 
to  such  date,  within  the  meaning  of  the 
Act  of  June  27,  1902,  providing  for  the 
lefunding  of  taxes  collected  on  contingent 
beneficial  interests  not  vested  prior  to  July 
1,  1902,  notwithstanding  the  remote  possi- 
bility that  the  amounts  so  paid  might  have 
to  be  returned  to  the  executor  for  payment 
oi  debts.  Henry  v.  U.  S.,  251  U.  S.  393,  40 
S.  Ct.  185,  64  U.  S.  (L.  ed.)  — -  (affirming 
(1918)  53  Ct.  CI.  ft41)  wherein  the  court 
said : 

"There  is  no  doubt  that  if  the  claimant 
had  retained  the  funds  in  his  hands,  as  he 
had  a  legal  right  to  do,  the  interest  of  the 
legatees  would  not  have  been  vested  in  pos- 
session within   the  meaning  of  the  statute, 
whatever  the  probabilities  and  however  sol- 
vent the  estate.    United  States  v.  Jones,  236 
U.  S.   106,  35  Sup.  Ct.  261,  59  L.  Ed.  488, 
Ann.  Cas.  1916A,  316;  McCoach  V.  Pratt,  23« 
U.  S.  562,  35  Sup.  Ct.  421,  69  L.  Ed.  720. 
He  contends  that  the  same  is  true  if  he  saw 
fit  to  pay  over  legacies  before  the  time  came 
when  they  could  be  demanded  as  of  right. 
We    will    assume    that,    if    the    estate    had 
proved    insiiflicient,    the    executor    not    only 
would  have  been  responsible  but  could  have 
recovered  such  portion   of  his  payments  as 
was  needed   to  pay  debts.     Still   the  conse- 
quence asserted  does  not  follow.     There  can 
be  no  question  that  the  interest  of  the  sis- 
ters was  held  in  possession,  and  so  was  that 
of  the  trustee,  although  he  happened  to  be 
the  same  person  as  the  executor.    The  inter- 
est was  vested  also  in  each  case.     The  law 
uses  familiar   legal  expressions  in  their  fa- 
miliar  legal   sense,   and   the   distinction   be- 
tween a  contingent  interest  and  a  vested  in- 
terest subject  to  be  divested  is  familiar  to 
the  law.     Gray,   Rule  Against  Perpetuities, 
§  108.    The  remote  possibility  that  the  funds 
in  the  hands  of  the  legatees  might  have  to 
be  returned  no  more  prevented  their  being 
vested   in   possession    and   taxable   than   the 
possibility  that  a  life  estate  might  end  at 
anv  moment  prevented  one  that  began  before 
Juiy  1,  1902,  being  taxed  at  its  full  value  as 
fixed  by  the  mortuary  tables.    United  States 
r.  Fidelity  Trust  Co.,  222  U.  S.  158,  160,  32 
Sup.  Ct.  59,  56  L.  Ed.  .137.     In  that  case  it 
was  contended  that  the  life  estate  was  con- 
tingent so  far  as  not  actually  enjoyed." 

The  interest  in  a  fund  transferred  from 
an  estate  to  a  trustee  for  ascertained  per- 
sons was  vested  in  possession  although  they 
had  received  no  income  from  it  prior  to  July 

1,  1902,  within  the  provision  of  the  Act  of 
June  27,  1902,  for  the  refunding  of  taxes 
collected  on  a  contingent  beneficial  interest 
not  vested  prior  to  such  date.    Henry  v.  V.  S., 

(1920)  261  U.  S.  393,  40  S.  Ct.  185,  64  U.  S. 

(L.  ed.)  — ,  affirming  (1918)  63  Ct.  CI.  641. 
Trust  fund  legacies  which  it  was  the  legal 

duty  of   the  executors  to  pay  over  to  the 
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trustee  before  July  1,  1902,  and  for  com- 
pelling payment  of  which  a  statutory  rem- 
edy was  given  to  the  legatees  before  that 
date,  were  vested  in  possession  and  enjoy- 
ment within  the  meaning  of  the  provision  of 
the  Act  of  June  27,  1902,  for  the  refund  of 
succession  taxes  collected  on  contingent  bene- 
ficial  interests  not  vested  prior  to  July  1, 
1902.  Simpson  f.  U.  S.,  (1920)  252  U.  S. 
547,  40  S.  a.  367,  64  U.  S.  (L.  ed.)  — , 
affirming   (1918)    63  Ct.  CI.  640. 

■ 

Vol.  tV,  p.  236,  sec.  1. 

Purpote  and  effect  of  Act.—  This  Act  is  a 
remedial  statute  for  the  relief  of  a  certain 
class  of  persons,  and  is  in  no  way  affected 
by  the  internal  revenue  law  or  the  statute 
of  limitations  contained  in  R.  S.  sec.  3227 
(see  vol.  Ill,  p.  1037).  It  is  in  no  sense 
an  extension  of  the  remedy  under  the  in- 
ternal revenue  law  to  recover  for  taxes  il- 
legally collected.  Union  Trust  Co.  t?.  U.  S., 
(1919)   64  a.  CI.  43. 

Manner  of  prosecution  of  claims. — All 
claims  under  this  Act  should  be  prosecuted 
by  suit  against  the  United  States  rather 
than  against  the  collector  under  the  general 
revenue  statutes.  Hunnewell  r.  Gill,  (D,  C. 
Mass.  1918)  257  Fed.  867.  In  passing  upon 
this  question,  the  court  said: 

''Passing  over  several  points  of  rather 
technical  character  urged  by  the  defendants, 
which  seem  to  me  not  well  taken,  the  ques- 
tion on  which  the  case  turns^  as  I  view  it, 
is  whether  the  act  of  1912  opens  the  way 
for  a  suit  like  the  present  one  against  the 
collector  under  the  general  revenue  statutes. 
R.  S.  If  3220,  3226,  3227,  3228.  United 
States  V.  Hvoslef,  237  U.  S.  1,  36  Sup.  Ct. 
469,  69  L.  Ed.  813,  Ann.  Cas.  1916A,  286, 
expressly  decided  that  the  act  of  1912  gave 
a  new  right  of  action  against  the  United 
States,  independent  of  the  provisions  of  the 
Revised  Statutes.  In  view  of  that  decision, 
the  only  contention  open  to  the  plaintiffs 
is  that  the  act  has  a  double  aspect,  and  also 
authorizes  suit  against  the  collector.  The 
question  is  of  practical  importance,  because, 
if  the  plaintiffs  can  maintain  the  present 
action,  they  would  be  entitled  to  interest, 
which  as  stated  amounts  to  $83,000.  Old 
Colony  R.  R.  Co.  t\  Gill,  Collector,  257  Fed. 
220  (D.  Ct.  Mass.,  June  28,  1916) ;  Boston 
&  Providence  R.  R.  Co.  t?.  Gill,  Collector,  257 
Fed.  221  (D.  a.  Mass.  September  13,  1916). 
If  they  can  only  sue  the  United  States,  as 
the  act  of  1912  does  not  provide  for  the  pay- 
ment of  interest,  it  cannot  be  recovered. 

"  In  the  Hvoslef  Case,  the  Supreme  CJourt, 
after  referring  to  various  refunding  stat- 
utes which  created  rights  of  action  against 
the  United  States,  said: 

'''The  same  rule  must  obtain  as  to  all 
claims  described  in  the  act  of  1912,  and  in 
this  view  we  are  not  concerned  in  the  pres- 
ent case  with  questions  arising  under  the 
general  provisions   of  the   internal   revenue 


laws.'    Hughes,  J.,  237  U.  S.  11,  85  Sup.  a 
462,  69  L.  Ed.  813,  Ann.  Cas.  1916A,  286. 

"An  examination  of  the  briefs  in  that 
case  shows  that  the  solicitor  general  made 
substantially  the  same  contention  as  the  pres- 
ent plaintiffs.  It  was  with  reference  to  that 
argument  that  the  language  quoted  was  used 
by  the  court.  I  understand  it  to  mean  that 
all  claims  under  the  act  of  1912  are  to  be 
prosecuted  ih  the  same  manner;  i.  e.  by  suit 
against  the  United  States.  So  construed,  the 
decision  just  referred  to  is  decisive  ort  the 
question  before  me.  If  I  am  in  error  in  this, 
and  the  question  is  an  open  one,  I  should 
still  reach  the  .same  conclusion.  I  do  not 
think  that  the  act  contemplates  two  sorts 
of  claims,  one  of  which  may  be  recovered 
with  interest  through  suits  against  the  col- 
lector based  on  the  first  section  and  the  gen- 
eral revenue  statutes  (Rev.  Stats.  §§  3220, 
3226,  3227,  3228),  while  the  other  is  to  be 
recovered  without  interest  through  suits 
against  the  United  States,  based  on  the  sec- 
ond section." 

Vol.  tV,  p.  236,  par.  A,  subd.  1. 

[First  ed.,  1914  Supp.,  p.  185.] 

Construction. —  Where  any  language  of  this 
Act   is   regarded  as   of   doubtful   import,   it 
should  be   construed  most  strongly   against 
the   government   and    In   favor   of   the   tax-  . 
payer.     U.  S.  r.  Coulby,   (C.  C.  A.  6th  Cir. 

1919)  258  Fed.  27,  169  C.  C.  A.  165,  affirmr 
ing  (N.  D.  Ohio  1918)  251  Fed.  982  in  1919 
Supplement. 

A  stock  dividend  is  not  taxable  under  the 
various  provisions  of  the  Internal  Revenue 
Tax  Law,  as  it  is  capital  and  not  inc<Hne. 
The  sixteenth  amendment  to  the  United 
States  Constitution  (see  voL  XI,  p.  1110) 
does  not  apply  to  it,  and  to  be  taxable  un- 
der the  Constitution  the  tax  must  be  appor- 
tioned among  the  several  states  as  required 
by  art.  I  of  the  Constitution,  sees.  1  and  9 
(see  vol.  X,  pp.  335,  887).  Eisner  v.  Ma- 
comber,  (1920)  252  U.  S.  189,  40  S.  Ct.  189, 
64  U.  S.  (L.  ed.)  — ,  following  Towne  t-. 
Eisner,  (1918)  245  U.  S.  418,  38  S.  Ct.  158, 
62  U.  S.  (L.  ed.)  372.  See  to  the  same  effect 
U.  S.  t?.  Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa. 

1920)  262  Fed.  188. 

Lease  construed  to  require  lessee  to  pay 
income  and  war  excess  profits  taxes.  Phila- 
delphia City  Pass.  R.  Co.  v,  Philadelphia 
Rapid  Transit  Co.,  (1919)  263  Pa.  St,  561, 
107  Atl.  329. 

Vol.  IV,  p.  239,  par.  B.    [First  ed., 

19U  Supp.,  p.  186.] 
Losses  "incurred  in  trade." — ^A  loss  in- 
curred by  the  acceptance  of  stock,  which 
later  became  worthless,  in  payment  for  goods 
sold,  is  a  loss  '*  incurred  in  trade "  within 
the  meaning  of  this  paragraph  and  should 
be  allowed  as  a  deduction  in  computing  net 
income  for  the  purpose  of  the  normal  tax. 
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Bryce  p.  Keith,  (E.  D.  N.  Y.  1«19)  257  Fed. 
133. 

State  transfer  tax. —  In  determining  the 
amount  of  net  income  under  the  proviaions 
of  this  paragraph,  no  deduction  should  be 
allowed  for  transfer  taxes  paid  to  a  state 
upon  an  inheritance  vesting  within  the  year. 
Prentiss  v.  Eisner,  (S.  D.  N.  Y.  1W9)  260 
Fed.  589,  wherein  it  was  said: 

"At  the  outset  we  have  the  important  fact 
that  property  inherited  or  transmitted  by 
will  is  not  treated  as  income  in  the  Income 
Tax  Act,  but»  on  the  contrary,  is  not  only 
not  included,  but  specifically  exempted.  In 
other  words,  in  the  hands  of  the  legatee, 
devisee,  heir,  or  distributee  such  property 
is  capital  and  not  income.  Under  these  cir- 
cumstances it  would  seem  inconsistent  if 
charges  against  this  capital,  which  accrued 
prior  to,  or  simultaneously  with,  the  devolu- 
tion of  it,  could  be  deducted  from  income  tax 
returns.  Notwithstanding  this,  the  language 
of  the  act  would  apparently  make  the  trans- 
fer taxes  a  necessary  deduction,  if  they  are 
charges  against  the  person  receiving  the 
property,  or  against  either  .the  property  or 
the  right  accruing  to  him. 

"  The  cases  are  extremely  confused  and 
their  reasoning  is  unsatisfactory.  It  is  ad- 
mitted by  them  all  that  the  tax  is  not  upcm 
the  property  itself  which  is  transmitted. 
To  avoid  the  unconstitutionality  of  a  direct 
tax  upon  the  property  itself  which  was  not 
apportioned  among  the  states,  the  Court  of 
Appeals  of  New  York  said  as  to  the  federal 
tax  of  1898,  in  Matter  of  Gihon,  169  N.  Y. 
443,  62  N.  E.  561 : 

***..,  The  full  amount  of  the  legacy  is 
in  law  paid  to  the  legatee,  and  the  deduc- 
tion made  from  it  and  paid  to  the  state  or 
federal  government  is  paid  on  account  of 
tlie  legatee  from  the  legacy  which  he  receives.' 
**  It  is  argued  that  the  personal  liability 
of  the  executor  or  administrator  under  the 
Sew  York  law  for  the  payment  of  the  tax 
makes  the  view  taken  by  the  foregoing  case 
erroneous;  but,  as  Judge  Cullen  there  said, 
the  obligation  of  the  executor  or  adminis- 
trator to  pay  the  tax  is  a  mere  rule  of  ad- 
ministration to  insure  its  payment,  and  the 
imposition  of  such  an  obligation  affords  no 
proof  that  the  tax  is  either  on  the  right 
to  transmit  or  upon  the  property  itself.  I 
do  not  think  it  follows,  because  the  right 
to  transmit  or  the  right  to  receive  the  prop- 
erty of  a  decedent  is  a  privilege  granted  by 
the  state,  and  not  a  common  right,  that 
the.  tax  is  impo^ad  upon  either  right.  Judge 
Gray's  statement  in  Matter  of  Swift,  137 
N.  Y.  77,  32  N.  E.  1096,  18  L.  R.  A.  709, 
ia  mxk  accurate  description  of  what  occurs: 
•• '  What  has  the  state  done,  in  effect,  by 
the  enactment  of  this  tax  law?  It  reaches 
oat  &nd  appropriates  for  its  use  a  portion 
of  the  property  at  the  moment  of  its  owner's 
deeeaae,  allowing  only  the  balance  to  pass 
in  the  way  directed  by  the  testator,  or  per- 
mitted by  its  intestate  law.' 

**  To  say  that  the  legatee,  devisee,  heir,  or 


distributee  receives  the  property  without  any 
deduc*tion  and  then  pays  the  tax  is  really 
a  most  artificial  way  of  viewing  the  transac- 
tion. In  the  case  of  personal  property  he 
really  only  gets  the  balance,  with  a  credit 
as  a  matter  of  convenient  bookkeeping  to 
the  amount  of  the  tax.  In  the  case  of  real 
estate  he  receives  properly  speaking  an 
equity.  He  can  pay  the  tax  and  get  the 
land  freed  from  the  incumbrance,  or  the 
state  can  foreclose  the  lien  and  he  will  re- 
ceive the  balance.  In  either  case  the  only 
natural  way  to  treat  him  is  as  a  recipient 
of  a  net  amount.  The  condition  of  the 
devolution  of  the  property  is  the  receipt 
of  the  transfer  tax  by  the  state. 

"In  Ignited  States  v.  Perkins,  163  U.  S. 
626,  16  Sup.  a.  1073,  41  L.  Ed.  287,  the 
testator  bequeathed  his  property  to  the 
United  States.  The  Supreme  Court  held 
that  the  New  York  transfer  tax  was  upon 
the  testator's  right  to  dispose  of  his  prop- 
ertv,  and  thus  sustained  the  tax,  for,  if  it 
had  been  treated  as  upon  any  right  of  suc- 
cession of  the  United  States,  the  tax  could 
not  have  been  lawfully  imposed.  This  case 
has  been  cited  with  approval  in  New  York 
decisions,  both  under  the  old  and  new  trans- 
fer tax  acts. 

"1  have  carefully  examined  the  interest 
ing  briefs  submitted  by  counsel,  and  am  con- 
vinced that  the  tax  cannot  properly  be  re- 
garded as  an  imposition  upon  either  the 
property  or  the  right  to  receive  a  gross 
amount  of  the  property  of  a  decedent  repre- 
sented by  a  legacy,  devise,  or  distributive 
share,  ttut  that  the  property  and  the  right 
to  receive  it  passed,  reduced  by  the  amount 
of  the  tax  measured  by  a  percentage  of  the 
value  of  the  gross  share.  It  is  impssible 
to  reconcile  the  conflicting  expressions  in 
judicial  opinions;  but  this  treatment  of  the 
situation  will,  I  think,  accord  with  the  re- 
sults reached  by  the  various  cases.  I  can 
see  no  substantial  difference  between  the 
New  York  Transfer  Tax  Act  (Consol.  Laws, 
c.  60,  |§  220^245)  in  operation  in  1913,  and 
the  earlier  act,  and  I  do  not  regard  any  of 
the  acts  lis  imposing  a  tax  upon  the  plain- 
tiff's right  of  succession  which  is  deductible 
in  her  income  tax  return." 

Vol.  IV,  p.  241,  par.  D.    [First  ed., 

1914  Supp.,  p.  187.] 
Income  from  partnerthip, —  To  same  effect 
as  annotation  in  1919  Supplement,  see  U.  S. 
I?.  Coulby,  (C.  C.  A.  6th  Cir.  1919)  258  Fed. 
27,  169  C.  C.  A.  165,  affirming  (N.  D.  Ohio 
1918)   251  Fed.  982  in  1919  Supplement. 

Vol.  IV,  p.  245,  par.  G.     [First  ed., 

1914  Supp.,  p.  191.] 
'^Arising  or  accming."— With  respect  to 
domestic  corporations  no  change  was  in- 
tended by  the  use  of  the  expression  income 
*'  arising  or  accruing  "  instead  of  income  ''  re- 
ceived," as  used  in  the  Corporation  Excise 
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Tax  Act  of  August  6,  1909  (see  vol.  4, 
p.  255)  and  the  tax  should  be  levied '  under 
both  acts  upon  the  income  "  received  "  dur- 
ing the  year.  Maryland  Casualty  Co.  f.  U, 
a,  (1920)  251  U.  S.  342,  40  S.  *Ct.  156,  04 
"U.  S.  (L.  ed.)  — ,  modifying  and  afflrtning 
(1917)  52  Ct,  CI.  201,  28H;  (1917)  63  Ct. 
01.  81. 

Insurance  premiums  collected  by  local 
Agents  and  not  turned  over  as  gross  income. 
—  Insurance  premiums  collected  by  the  local 
agents  of  an  insurance  company,  but  which, 
conformably  to  the  agency  coMtraots,  were 
not  transmitted  to  the  company's  treasurer 
within  the  calendar  year,  were  nevertheless 
a  part  t>f  the  gross  income  of  the  company 
received  bv  it  during  such  vear.  Maryland 
Casualty  Co.  f.  U.  S.,  (1020^)  251  U.  S.  342. 
40  S.  Ct.  155,  64  U.  S.  (L.  ed.)  — ,  modifying 
and  affirming  (1917)  52  Ct.  CI.  201,  288; 
(1917)    53  Ct.  CI.  81. 

Deductions  from  gross  income  — "  Jj09s 
claims  reserve  "  of  insurance  company. — An 
insurance  company*s  *'  loss  claim.s  reserve," 
intended  to  provide  for  liquidation  of  claims 
for  unsettled  losses  (other  than  those  pro- 
vided for  by  the  reserve  for  liability  losses) 
which  had  accrued  at  the  end  of  the  tax 
vear  for  which  the  return  was  made  and 
the  reserve  computed,  is  one  required  by 
law  to  bo  maintained,  within  the  meaning 
of  the  provision  that  ''the  net  addition,  if 
any,  required  by  law  to  be  made  within  the 
year  to  reserve  funds,"  may  be  deducted 
from  gross,  in  determining  the  amount  of 
net  income  to  be  taxed,  where  a  state  in- 
surance department,  pursuant  to  statvte,  has, 
at  all  ti]  <s  sinoe  and  including  1909,  re- 
quired the  company  to  keep  on  hand,  as  a 
condition  of  doing  business  in  that  state 
"assets  as  reserves  sufficient  to  cover  out- 
standing losses."  Maryland  Casualty  Co.  v. 
U.  S.,  (1920)  ^51  U.  S.  342,  40  S.  Ct.  165, 
64  U.  S.  (L.  ed.)  — ,  modifying  and  affirm- 
ing (1917)  52  Ct.  a.  201,  288;  (1917)  63 
a.  CI.  81. 

Reserves  of  insurtuice  company. — ^An  in- 
surance company's  reserves  required  by  rules 
or  regulations  of  state  insurance  depart- 
ments, promulgated  in  the  exercise  of  an 
appropriate  power  conferred  by  statute,  are 
"required  by  law,"  within  the  meaning  of 
the  provision  that  ''  the  net  addition,  if  any, 
required  by  law  to  be  made  within  the  year 
to  reserve  funds,"  may  be  deducted  from 
gross,  in  determining  the  amount  of  net, 
income  to  be  taxed.  Marvland  Casualty  Co. 
t?.  U.  8.,  (1920)  251  U.*^S.  342,  40  S.  Ct. 
165,  64  U.  S.  (L.  ed.)  — ,  modifying  and 
affirming  (1917)  62  Ct.  CI.  201,  288;  (1917) 
63  Ct.  CI.  81. 

A  decrease  in  the  amount  of  reserves  re- 
quired by  law  of  an  insurance  company  for 
the  year  1913  from  the  amount  required  in 

1912,  unless  clearly  shown  to  be  due  to  ex- 
cessive reserves  in  prior  years,  or  to  some 
other  cause  by  which  the  free  assets  of  the 
company    were    increased    during    the    year 

1913,  cannot  be  treated  by  the  government 


as  "released  resenre"  and  charged  to  the 
company  as  income  for  1913.  Maryland 
Casualty  Co.  v.  U.  S.,  (1920)  251  U.  S.  342, 
40  S.  Ct.  166,  64  U.  S.  (L.  ed.)  — ,  modify- 
ing and  affirming  (1917)  62  Ct.  CI.  201, 
288;    (1917)   63  a.  CI.  81. 

Insurance  company's  unpaid  tawes,  sal- 
arieSf  brokerage  and  reinsurance. —  Unpaid 
taxes,  salaries,  brokerage,  and  reinsurance 
due  other  companies  at  the  end  of  each  tax 
year  may  not  be  deducted  from  the  gross 
income  of  an  insurance  company,  under  'the 
provision  that  "  the  net  addition,  if  any,  re- 
quired by  law  to  be  made  within  the  year 
to  reserve  funds/*  may  be  deducted  from 
gross,  in  determining  the  amount  of  net, 
income  to  be  taxed,  although  various  state 
insurance  departments  require  that  "assets 
as  reserves "  be  maintained  to  cover  "  all 
claims,"  "  all  indebtedness,"  "  all  outstand- 
ing liabilities,"  where  these  departments  in 
these  expressions  plainly  used  the  word  "  re- 
serves "  in  a  nontechnical  sense  as  equiva- 
lent to  "  assets."  Maryland  Casualty  Co.  v. 
U.  S.,  (1920)  25rU.  S.  342,  40  S.  Ct.  155, 
64  U.  S.  (L.  ed.)  — ,  modifying  and  affirm- 
ing (1917)  62  Ct.  01.  201,  288;  (1917)  53 
Ct,  CI.  81. 

Cash  dividends  to  policyholders  in  mutual 
Ufe  insurance  company. —  The  amounts  paid 
by  a  mutual  legal  reserve  level -premium  life 
insurance  company  in  cash  dividends  to  its 
policyholders  during  any  taxable  year,  rep- 
resenting  excess   in    premiums   over    actual 
cost   of   insurance,   if   not   applied  by   such 
policyholders   during  that  period  of   reduc- 
tion of  renewal  premiums,  may  not  be  ex- 
cluded   from   gross   income   under   the    pro- 
visions of  this  paragraph,  that  life   insur* 
ance   companies   "  shall   not   include    as   in- 
come in  any  year  such  portion  of  any  actual 
premium  received  from  any  individual  pol- 
icyholder as  shall  have  been  paid  back  or 
credited  to  such  individual  policyholder,  or 
treated  as  an  abatement  of  premium  of  such 
individual   policyholder   within   such    year." 
Penn   Mut.  L.  Ins.  Co.  c,  Lederer,    (*1920) 
252  U.  S.  623,  40  S.  Ct.  397,  64  U.   S.    (L. 
ed.)   —   {affirming   (C.  C.  A.  3d  Cir.   1919) 
258  Fed.  81,  169  C.  C.  A.  167),  wherein  the 
court  said:     "The  reason  for  the  particular 
provision    made   by    Congress    seems    to    be 
clear:      Dividends    may    be    made,    and    by 
many    of    the    companies    have    been    made 
largely,  by  way  of  abating  or  reducing  the 
amount    of    the*  renewal   premium.      Where 
the  dividend  is  eo  made  the  actual  premium 
receipt   of   the   year   is   obvjously  only   the 
reduced  amount.    But,  as  a  matter  of  book- 
keeping, the  premium  is  entered  at  the  full 
rate,  and  the  abatement  (that  is.  the  amount 
by  which   it  was  reduced)    is  entered   as  a 
credit.    The  financial  result  both  to  the  com- 
pany and  to  the  policyholders  is,  however. 
exactly  the  same  whether  the  renewal  pre- 
mium is  reduced  by  a  dividend,  or  whether 
the    renewal    premium    remains    unchanged, 
but  is  paid  in  part  either  by  a  credit  or  hy 
cash  received  aa  a  diyidend.    And  the  entriea 
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in  bookkeeping  wonld  be  substantially  the 
aame.  Because  the  several  ways  of  paying 
a  dividend  are,  as  between  the  company  and 
the  policyholder,  financial  equivalents,  Con- 
gress, doubtless,  concluded  to  make  the  in- 
cidents the  same  also,  as  respects  income 
taxation.  Where  the  dividend  was  used  to 
abate  or  reduce  the  full  or  gross  premium, 
the  direction  to  eliminate  from  the  apparent 
premium  receipts  is  aptly  expressed  by  the 
phrase  '  shall  not  include,'  used  in  clause 
(c)  above.  Where  the  premium  was  left 
unchanged,  but  was  paid  in  part  by  a  credit 
or  cash  derived  from  the  dividend,  the  in- 
struction would  be  more  properly  expressed 
by  a  direction  to  deduct  those  credits.  Con- 
gress doubtless  used  the  words  *  shall  not 
include'  as  applied  also  to  these  credits  be- 
cause it  eliminated  them  from  the  aggre- 
gate of  taxable  premiums  as  being  the  equiva- 
lent of  abatement  of  premiums. 

"  That  such  was  the  intention  of  Congress 
is    confirmed    by    the    history    of    the    non- 
inclusion  clause,    (c)    above.  *  The  provision 
in  the  Revenue  Act  of  1913,  for  taxing  the 
ioeome  of  insurance  companies,  is  in   large 
part    identical    with   the   provision   for   the 
special  excise  tax  upon  them  imposed  by  the 
Act  of  August  6,  1909,  chap.  6.  §  38,  36  Stat. 
at  L.  112.    By  the  latter  act  the  net  income 
of  insurance  companies  was,  also,  to  be  as- 
certained  by   deducting   from   gross    income 
'•sums  other  than  dividends,  paid  within  the 
year  on  policy  and  renewal  contracts;  '  but 
there  was  in  that  act  no  non-inclusion  clause 
whatsoever.    The  question  arose  whether  the 
provision  in  the  Act  of  1913,  identical  with 
(c)    above,  prevented  using  in  the  computa- 
tion  the  reduced  renewal  premiums  instead 
of  the  full   premiums,  where  the   reduction 
in  the  premium  had  been  effected  by  means 
of  dividends.     In  Mutual  Ben.  L.  Ins.  Co.  r. 
Herold,  198  Fed.  199,  decided  July  29,  1912, 
it  was  held  that  the   renewal   premium,  as 
reduced   by   such  dividends,   should  be  used 
in  computing  the  gross  premium ;  and  it  was 
said    (p.  212)    that  dividends  so  applied  in 
reduction  of  renewal  premiums  '  should  not 
be  confused  with  dividends  declared  in  the 
case     of    a     full-paid     participating    policy, 
wherein  the  policyholder  has  no  further  pre- 
mium  payments   to  make.     Such   payments 
having  been  duly  met,  the  policy  has  become 
at  once  a  contract  of  insurance  and  of  in- 
vestment.     The   holder    participates   in   the 
profits  and  income  of  the  invested  funds  of 
the  company.'    On  writ  of  error  sued  out  by 
the  government  the  judgment  entered  in  the 
District   Court  was  affirmed  by  the  Circuit 
Court  of  Appeals  on  January  27,  1913,  120 
C.  C.  A.  256,  201  Fed.  918;  but  that  court 
stated  that  it  refrained  from  expressing  any 
opinion    concerning    dividends    on    full-paid 
policies,  saying  that  it  did  so  *  not  because 
we  wish  to  surest  disapproval,  but  merely 
because  no  opinion   about  these  matters  is 
called    for  now,  as  they  do  not  seem  to  be 
directly  involved.'     The  non inclusion  clause 
in  the  Revenue  Act  of  1913,  (c)   above,  was 
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doubtless  framed  to  define  what  amounts  in- 
volved in  dividends  should  be  '  nonincluded,' 
or  deducted,  and  thus  to  prevent  any  con- 
troversy arising  over  the  questions  which  had 
been  raised  under  the  Act  of  1909.  The  pe- 
tition for  writ  of  certiorari  applied  for  oy 
the  government  was  not  denied  1)v  this  court 
until  December  15,  1913  (231  U.  S.  755,  58 
L.  ed.  468,  34  Sup.  Ct.  Rep.  323)  ;  that  is, 
after  the  passage  of  the  act.'' 

The  deduction  from  the  gross  income  of  a 
mutual  legal  reserve  level-premium  life  in- 
surance company  of  cash  dividends  to  polity- 
holders,  representing  excess  in  premiums  over 
actual  cost  of  insurance,  is  expressly  for- 
bidden by  the  clause  of  this  paragraph  de- 
fining allowable  deductions  from  gross  in- 
come of  insurance  companies  as  "  the  net 
addition,  if  any,  required  by  law  to  be  made 
within  the  year  to  reserve  funds  and  the 
sums  other  than  dividends  paid  within  the 
year  on  policy  and  annuity  contracts,"  ex- 
cept in  so  far  as  such  dividends  are  ex- 
cluded from  computation  of  gross  income 
under  the  so-called  noninclusion  clause  of 
wch  section,  as  having  been  applied  in  re- 
duction of  renewal  premiums.  Penn  Hut.  L. 
Ins.  Co.  V.  Lederer,  (1920)  252  U.  S.  523, 
40  S.  Ct.  397,  64  U.  S.   (L.  ed.)   — . 

Recovery  back  of  excessive  corporation  ex- 
cise tax. —  The  right  to  recover  back  excess- 
ive corporation  excise  tax  payments  is 
barred  where  the  corporation  failed  to  ap- 
peal to  the  Commissioner  of  Internal  Rev- 
enue, as  required  by  R.  S.  sec.  3226  (see 
vol.  3,  p.  1034),  and  also  failed  to  ob- 
serve the  requirement  of  section  3227  (see 
vol.  3/  p.  1037),  that  suit  be  begun  within 
two  years  after  the  cause  of  action  accrued. 
And  the  situation  of  the  corporation  is  not 
helped  by  the  fact  that  subsequent  to  the 
payments  the  original  returns  were  amended 
and  the  assessments  increased  and  the  orig* 
inal  payments  credited  upon  the  increased 
assessments.  Maryland  Casualty  Co.  v. 
U.  S.,  (1920)  251  U.  S.  342,  40  S.  Ct.  155, 
64  U.  S.  (L.  ed.)  — ,  modifying  and  affirm- 
ing (1917)  52  Ct.  CI.  201,  288;  (1917)  53 
Ct.  a.  81. 

Vol.  IV,  p.  255,  sec.  38.     [First  ed., 
1909  Supp.,  p.  829.] 

I.  Subdivision  first. 

3.  Kature  of  tax. 
5.  "Carrying  on,"  ''engaged  in"  or 

"doing"  business. 
6.  Income. 

9.  Action  to  recover  tax  wrongfully 
assessed. 
II.  Subdivision  second. 

I.  Subdivision  Fibst 

3.  Nature  of  Tax  (p.  261) 

Excise  and  income  taxes  distinguished. — 
In  U.  S.  c.  Philadelphia,  etc.,  R.  Co.,  (E.  P. 
Pa.  1920)  262  Fed.  188,  the  court  in  dis- 
tinguishing  an   excise   tax   under   this   Act 
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from  &I1  income  tax,  said:  ''We  are  con- 
cerned wholly  with  an  excise  tax.  Whether 
it  ia  a  scientifically  accurate  concept  of  it 
or  not,  the  concept  of  it  as  a  charge  for  the 
privilege  of  following  an  occupation  or  trade, 
or  carrying  on  a  business,  gives  us  a  fairly 
good  working  idea  of  what  it  is.  It  is,  in 
consequence,  an  indirect  tax,  and  has  no 
reference  to  earnings  or  income,  except  that 
the  sum  of  such  earnings  or  income  msLj  (as 
anything  else  may)  be  made  the  measure  of 
the  tax.  An  income  tax,  on  the  contrary,  is 
a  direct  tax  imposed  upon  the  thing  called 
income,  and  is  as  directly  imposed  as  is  a 
tax  on  land." 

6.  "Carrying  On,**  "  Engaged  in"  or  "  Damg  " 
Business  (p.  263) 

What  constittttea  "carrying  on,"  "en- 
gaged in  "  or  "  doing  "  bntiness  —  Leasing  of 
property  and  franchise  by  corporation. —  To 
Fame  effect  as  first  paragraph  of  original 
ajmotation,  see  Old  Colony  R.  Co.  v.  Gill, 
(D.  C.  Mass.  1916)  257  Fed.  220,  also  hold- 
ing that  taxes  assessed  against  the  lessor 
after  the  execution  of  the  lease  were  illegal, 
and,  having  been  paid  under  protest,  could 
be  recovered  with  interest.  See  also  Boston, 
etc.,  R,  Corp.  r.  Qill,  (D.  C.  Mass.  1916)  257 
Fed.  221. 

The  fact  that  a  corporation  is  organized 
and  all  of  its  stock  owned  by  two  corpora- 
tions does  not  exempt  it  from  taxation  under 
this^  section  on  the  ground  that  it  is  not  or- 
ganized for  profit  and  not  doing  business 
within  the  meaning  of  this  section,  where  it 
is  shown  that  it  has  accumulated  money 
through  its  corporate  activities.  Associated 
Pipe  Line  Co.  i?.  U.  S.,  (C.  C.  A.  9th  Cir. 
1919)  258  Fed.  800,  170  C.  C.  A.  94.  Re- 
garding this  question,  the  court  said: 

"The  return  made  by  the  Associated  Pipe 
Line  Company  was  as  by  a  corporation  or- 
ganized for  profit,  and  the  return  showed 
that  it  had  accumulated  money.  It  is  hard 
to  conceive  that  the  formation  of  the  corpo- 
ration was  had  with  a  view  other  than  the 
realization  of  profit.  It  may  be  that  the 
stockholders  in  the  Associated  Pipe  Line 
Company  took  the  profit  away  from  the 
corporation,  but  it  is  clear  that  the  way  in 
which  the  money  was  made  was  by  a  corpo- 
rate organization;  and  the  corporation  hav- 
ing achieved  the  object  of  its  creation,  be- 
came subject  to  the  imposition  of  the  tax 
with  respect  to  doing  business.  In  Von 
Baumbach  f.  Sargent  Land  Co.,  242  U.  S. 
503,  37  Sup.  Ct.  201,  61  L.  Ed.  460,  a  corpo- 
ration was  created  'to  unite  in  one  owner- 
ship the  undivided  fractional  interests  of  its 
various  stockholders  in  land,'  and  to  'own 
such  property,  and,  for  the  convenience  of 
its  stockholders,  to  receive,  and  distribute  to 
them,'  the  proceeds  of  the  disposition  of  such 
property  at  such  times  and  in  such  amounts 
and  id  such  a  manner  as  determined  by  the 
board  of  directors.  The  Supreme  Court 
found  no  difficulty  in  concluding  that  such 
a  corporation  was  oiiganized  for  profit  and 


did  not  come  within  the  exceptional  charac- 
ter of  charitable  or  eleemosynary  corpora- 
tions, and  the  court  after  examining  the 
earlier  corporation  tax  cases  held  that  the 
corporation  was  carrying  on  business  and 
said : 

'"The  fair  test  to  be  derived  from  a  con- 
sideration of  all  of  them  [the  cases]  is  be- 
tv^een  a  corporation  which  has  reduced  its 
activities  to  the  owning  and  holding  of  prop- 
erty and  the  distribution  of  its  avails  and 
doing  only  the  acts  necessary  to  continue 
that  status,  and  one  which  is  still  active  and 
is  maintaining  its  organization  for  the  pur- 
pose of  continued  efforts  in  the  pursuit  of 
profit  and  gain,  and  such  activities  as  are 
essential  to  those  purposes.' 

''  The  court  emphasized  the  view  that  the 
Corporation  Tax  Law  requires  no  particu- 
lar amount  of  business  in  order  to  brii^  a 
company  within  its  terms.  The  activities 
considered  brouglit  the  corporation  there  in 
question  within  that  line  of  the  decisions 
v/hich  have  held  that  such  corporations  were 
doing  business  in  a  corporate  capacity  within 
the  meaning  of  the  law.  McCoach  t?.  Mine 
Hill  R.  R.  Co.,  228  U.  S.  295,  33  Sup.  Ct. 
419,  57  L.  Ed.  S42,  illustrates  the  distinc- 
tion. There  a  railroad  corporation  turned 
over  its  entire  property  under  a  lease  to  an 
other  company,  and  even  ceased  to  exercise 
its  power  of  eminent  domain.  It  waa  helil 
not  to  be  engaged  in  business.  The  Asso; 
elated  Pipe  Line  Company  appears  to  have 
been  active,  and  to  be  maintaining  its  or- 
ganization for  the  purposes  for  which  it  was 
created;  it  has  expended  and  received 
money,  has  borrowed  money,  has  constructed 
pipe  lines,  has  allowed  itself  to  be  charged 
interest,  has  had  dealings  with  its  stock  ajui 
stockholders  concerning  moneys  received,  and 
in  1909  was  actually  transporting  oil  and 
performing  its  corporate  functions. ' 

6.  Income  (p.  267) 

Profit  only  **aa  a  matter,  of  form  and  of 
bookkeeping/'  where  in  reality  there  was  no 
profit  whatever,  was  not  taxable  income. 
Alpha  Portland  Cement  Co.  r.  U.  S.,  (C.  C. 
A.  3d  Cir.  1919)  261  Fed.  989,  a  case  held  to 
fall  within  the  principle  of  the  decisions  in 
Southern  Pac.  Co.  v,  Lowe,  (IW®)  247  U.  S. 
330,  38  S.  Ct.  540,  62  U.  S.  (L.  ed.)  1142,  and 
Gulf  Oil  Corp.  V.  Lewellyn,  (1918)  248  U.  S. 
71,  39  S.  Ct.  35,  63  U.  S.  (L.  Ed.)  1»3,  and 
indistinguishable  on  principle  from  the  de- 
cision in  Baldwin  Locomotive  Works  r.  Mc- 
Coach, (C.  C.  A.  3d  Cir.  1915)  221  Fed.  59, 
136  C.  C.  A.  660. 

Dividends  received  by  a  eeiporation  on 
stock  held  by  it  in  another  coxporatlon  are 
a  part  of  its  income  during  the  year  in 
which  they  are  received  and  are  subject  to, 
an  excise  tax  under  this  Act,  r^ardless  of 
the  faot  that  they  are  paid  out  of  earnings 
of  previous  vears.  U.  S.  c.  Philadelphia, 
etc.,  R.  Co.,   (E.  D.  Pa.  1920)   262  Fed.  188. 

Excess  preminma  collected  by  an  insurance 
company  and  apportioned  to  its  policyhold- 
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ers  hy  way  of  dividend  are  not  taxable. 
New  York-  L.  Ins.  Co.  i?.  Anderson,  (C.  C.  A. 
2d  Cir.  1920)  2ft3  Fed.  627. 

9.  Action  to  Recover  Toco  WrongfiMff 
Aaaeeeed  (p.  269) 

Secoyery  of  penalty  exacted  for  nonpay- 
ment of  illegal  tax. —  The  fact  that  taxes  il- 
legally assessed  under  this  section  were  not 
paid  within  the  time  required  by  law  does 
not  prevent  the  corporation  from  recovering 
the  penalty  of  one  per  cent  per  month  paid 
by  it  for  the  nonpayment  of  the  illegal  tax, 
''for,  if  the  tax  was  illegal,  it  was  never  due, 
and  therefore  the  penalty  was  as  much  un- 
authorized as  the  tax  itself."  Camp  Bird  V, 
Howbert,  (C.  C.  A.  8th  Cir.  1919)  262  Fed. 
114. 

r 

II.  Subdivision  Second  (p.  270) 

]>edtictiona  —  Interest  on  advances. — 
Where  a  corporation  at  the  time  of  making 
a  return  is  indebted  to  another  corporation 
on  accoimt  of  advances  but  has  no  paid-up 
capital  stock,  it  is  not  entitled  to  deduct  in- 
terest on  the  advances.  Associated  Pipe 
Line  Co.  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1919) 
258  Fed.  800,  170  C.  C.  A.  94. 

Taxes  paid  on  stock  of  other  corporations, 
—  A  corporation  is  not  entitled  under  this 
section  to  deduct  taxes  paid  on  its  behalf 
by  various  corporations  upon  shares  of  their 
stock  owned  by  it.  U.  S.  r.  ^tna  L.  Ins. 
Co.,  (D.  C.  Conn.  1919)  260  Fed.  333, 
wherein  it  was  said: 

**  The  deductions  allowed  a  corporation  by 
the  Act  of  AufTUSt  5,  1909,  include  'all 
sums  paid  by  it  within  the  year  for  taxes 
imposed  under  the  authority  of  the  United 
States  or  of  any  state  or  territory  thereof, 
or  imposed  by  the  government  of  any  for- 
eign country  aa  a  condition  to  carrying  on 
business  therein.'  The  taxes  in  question 
were  not  paid  by  the  defendant,  but  in  its 
behalf  by  other  corporations. 

"  While  it  is  true  that  *  a  statute  provid- 
ing for  the  imposition  of  taxes  is  to  be 
strictly  construed,  and  all  reasonable  doubts 
in  respect  thereto  resolved  against  the  gov- 
ernment and  in  favor  of  the  citizen '  (Mu- 
tual Benefit  Life  Ins.  Co.  t>.  Herold  [D.  C] 
198  Fed.  199,  and  cases  therein  cited),  no 
doubtful  meaning  is  here  involved.  The  lan- 
guage of  the  act  is  clear  and  explicit.  .  .  . 
If  it  had  been  the  intention  to  permit  such 
a  deduction  as  defendant  urges,  the  act 
would  have  provided  that  there  be  included 
'all  sums  paid  by  it  or  in  its  behalf  within 
the  year.  .  .  .' 

"  Defendant  relies  upon  a  decision  by  the 
Treasury  Department  rendered  March  24, 
1916,  reading  in  part: 

" '  Tou  are  advised  that,  when  a  corpora- 
tion pays  taxes  for  its  stockholders,  such  pay- 
ments represent  a  portion  of  the  earnings  of 
the  corporation,  which,  instead  of  being  dis- 
tributed to  the  stockholders  in  the  form  of 
diyidends,  is  used  in  payment  of  taxes  which 


the  stockholders  individually  owe.  Should 
you,  instead  of  paying  the  taxes,  pay  over 
this  sum  to  the  stockholders,  the  stockhold- 
ers would  be  required  to  return  the  amount 
an  income  received,  and  would  then  be  en- 
titled to  deduct  the  same  under  the  item  of 
taxes  paid  during  the  year.  Under  the  Ex- 
cise Tax  Law  a  stockholder  which  is  a  corpo- 
ration is  entitled  to  deduct  from  gro:?H  income 
all  dividends  received  from  another  corpora- 
tion subject  to  tax,  and  therefore  is  entitled 
to  deduct  as  a  dividend  that  portion  of  the 
earnings  of  the  corporation  in  which  it  owns 
stock,  which  is  represented  by  the  stock- 
holder's tax.  For  the  years  1909  to  1912, 
inclusive,  therefore,  the  corporation  which 
i^  a  stockholder  will  be  entitled  to  an  addi- 
tional deduction  on  account  of  the  taxes  paid 
for  it  by  the  corporation  issuing  the  stock, 
for  the  reason  that  it  produces  the  same  re- 
sult as  if  the  corporation  owning  the  stock 
was  required  to  return  as  income  for  these 
years  the  full  amount  of  the  dividend,  in- 
cluding that  portion  of  the  dividend  di- 
verted to  pay  tax,  and  then  took  credit  as  a 
deduction  for  this  entire  amount  under  the 
item  of  dividends  received  from  other  cor- 
porations, and  also  took  credit  for  the 
amount  of  taxes  paid  under  that  item.  Un- 
der the  Income  Tax  Law,  however,  a  corpo- 
ration is  not  entitled  to  deduct  from  gross  in- 
come dividends  received  from  other  corpora- 
tions. Consequently,  if  it  claims  the  benefit 
of  deducting  from  gross  income  taxes  paid 
for  it  by  another  corporation,  it  must  in- 
clude such  amount  in  inconue,  as  the  deduc- 
tion counterbalances  the  receipt.  As  you, 
the  stodkholder  in  this  case,  did  not  return 
as  income  the  amount  in  question,  you  are 
not  entitled  under  the  income  tax  law  to  de- 
duct the  same.  The  claim  on  account  of  the 
tax  assessed  for  the  year  1913  is  accordingly 
rejected,  and  you  will  find  inclosed  notice  of 
demand  for  payment  of  this  tax.  The  claim 
for  the  abatement  of  the  additional  tax 
assessed  for  1912  has  received  favorable  con- 
sideration for  the  reason  above  stated.' 

"This  decision  points  out  that  a  corpora- 
tion, making  a  claim  such  as  is  advanced  by 
defendant,  must  have  included  in  its  return 
as  income  the  taxes  which  were  paid  in  its 
behalf  by  other  corporations.  No  such  re- 
turn was  made  by  defendant  herein;  there- 
fore the  decision  is  not  in  point,  even  if  it 
were  controlling  on  the  court. 

"There  was  no  refusal  nor  neglect  to 
make  a  return  within  the  meaning  of  the 
act,  and  therefore  no  penalty  will  be  al- 
lowed." 

Depreciation  of  securities, — ^A  corporation 
is  entitled  to  deduct  the  depreciation  in 
value  of  its  securities.  New  York  L.  Ins. 
Co.  V.  Anderson,  (C.  C.  A.  2d  Cir.  1920)  263 
Fed.  627,  wherein  the  court  said: 

"  It  is  here  admitted  that,  judged  by  any 
.standard  familiar  to  business  men,  the  secu- 
rities of  plaintiff  were  worth  at  the  end  of 
1910  several  million  dollars  less  than  they 
were  at  the  beginning  of  that  year.     It  is 
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further  admitted  that,  not  only  was  it  the 
business  custom  of  plaintiiT  to  revalue  its 
securities  in  accordance  with  the  market 
annually,  but  that  such  procedure  was  and 
is  a  reasonable  business  conservatism,  and  a 
frequent,  though  not  universal,  statutory 
requirement. 

"  Under  this  taxing  act  the  question  is 
not  strictly  whether  depreciation  in  market 
value  is  a  loss,  but  whether,  when  Congress 
specifically  includes  within  *  losses  actually 
sustained  within  the  year,  ...  a  reasonable 
allowance  for  depreciation  of  property,*  de- 
preciation does  not  become  a  loss,  no  matter 
what  persons  other  than  Congress  may  think 
on  the  subject. 

"  We  have  no  doubt  that  this  loss  in  mar- 
ket value  is  depreciation.  The  word  means, 
by  derivation  and  common  usage,  a  '  fall  in 
value;  reduction  of  worth;'  and  it  seems  to 
us  to  require  mention  only  to  prove  that  the 
average  citizen,  for  whom  statutes  are  as- 
sumed to  be  made,  would  judge  depreciation 
of  his  own  bonds  by  the  opinion  of  the 
public,  however  thoroughly  convinced  of  the 
ultimate  wisdom  of  holding  on  to  what  had 
depreciated." 

But  the  term  "depreciation,"  as  used  in 
this  subdivision,  does  not  include  the  depre- 
ciation of  securities  purchased  at  market 
value  by  a  corporation  during  the  vear. 
New  York  L.  Ins.  Co.  v.  Anderson,  (S.  D. 
N.  Y.  1919)  262  Fed.  216.  Regarding  this 
question  the  court  said: 

'*  It  is  quite  apparent  that,  if  this  depre- 
ciation be  accepted  as  a  deduction,  and  no 
appreciation  be  added,  the  insurer  may 
slowly,  over  a  series  of  years,  credit  itself 
with  possibly  the  whole  value  of  its  securi- 
ties and  without  any  corresponding  offset. 
This  is  obviously  an  unreasonaj^le  result, 
which  could  not  have  been  intended.  The 
question  is  whether  the  depreciation  falls 
within  the  deductions  covered  by  paragraph 
2  of  section  38  of  the  Act  of  1909  (36  Stat. 
112,  c.  6).  Of  the  deduction  so  allowed  the 
onlv  one  appropriate  is: 

'^'All  losses  actually  sustained  within  the 
year,  and  not  compensated  by  insurance  or 
otherwise,  including  a  reasonable  allowance 
for  depreciation  of  property  if  any.' 

"This  clause  of  the  statute  undoubtedly 
goes  to  'depreciation'  which  has  not  yet 
been  realized  by  sale  of  the  depreciated  prop- 
erty; BO  much  one  must  allow.  If  the  secu- 
rities had  been  sold,  I  need  not  say  that  the 
loss  would  not  have  been  a  proper  item  of 
allowance.  The  clause  is  not  intended  to 
cover  that  situation.  The  question  is  whether 
it  should  be  limited  to  the  loss  in  actual 
use  value,  due  to  wear  and  tear,  reflected  in 
a  fall  in  money  value.  It  seems  to  me  quite 
clear  that  it  should  be  so  limited.  The  fluc- 
tuations in  the  market  value  of  a  commer- 
cial security,  as  in  the  case  of  a  stock  of 
goods,  are  constant  from  month  to  month. 
No  oo«  regards  them  as  a  final  depreciation 
ill  value  from  which  the  property  will  not 
recover.  It  may  or  may  not;  but,  if  there 
has  been  no  certain  deterioration   in  those 


elements  which  contribute  to  the  beneficial 
use  of  the  property,  and  which  present  it  from 
ever  commanding  the  same  opinion  of  its 
value  as  before,  the  loss  has  not,  I  think, 
been  *  actually  sustained.'  When  consiun- 
able  goods  are  in  part  worn  out,  they  can 
never  recover  their  earlier  condition.  It  is 
true  that  their  value  may  recover,  owing 
to  the  increased  value  of  all  their  class, 
new  and  used;  but  the  proportion  between 
the  value  of  new  and  used  goods  of  that 
kind  is  presumptively  unchanged.  The  loss 
has  then  been  '  actually  sustained,'  in  the 
sense  that  it  cannot  be  recouped.  This  is 
what  I  think  the  language  means.  It  refers 
to  such  goods  as  by  reason  of  their  physical 
deterioration  are  permanently  impaired  in 
use,  from  which  impairment  there  was  no 
chance  of  recovery. 

"  Such  an  interpretation,  moreover,  accords 
with  common  business  understanding.  A 
manufacturer  charges  his  profits  with  the 
loss  to  his  machinery  and  buildings,  due  to 
wear  and  tear,  recognizing  that  the  neces- 
sity of  the  upkeep  of  his  capital  will  in  the 
end  inevitably  require  some  such  allowance. 
A  merchant,  on  the  other  hand,  does  not 
ordinarily  include  the  variations  in  the  mar- 
ket values  of  his  stock  in  counting  his 
profits.  They  may  shortly  be  restored  to 
their  value,  and  the  time  to  charge  his  profit 
with  them  is  when  they  are  sold,  and  the 
gain  or  loss  finally  ascertained. 

**  Cases  like  Stratton's  Independence  «. 
Howbert,  231  U.  S.  399,  34-  Sup.  Ct.  136, 
58  L.  Ed.  286,  and  those  which  follow  it,  or 
Doyle  r.  Mitchell  Bros.  Co.,  247"  U.  S.  179, 
38  Sup.  Ct.  467,  62  L.  Ed.  1054,  and  those 
which  follow  it  as  well,  are  quite  different. 
The  question  was  how  the  gross  income  was 
to  be  estimated,  particularly  what  allowance 
should  be  made  for  the  original  value  of  the 
raw  material,  which  had  been  worked  up 
and  sold  as  a  finished  product.  Hays  r. 
Gauley  Mountain  Coal  Co.,  247  U.  S.  180, 
38  Sup.  Ct.  470,  62  L.  Ed.  1061,  was  a  case 
where  securities  were  actually  sold,  and 
the  question  was  also  one  of  gross  income. 
It  did  not  determine  what  was  to  be  con- 
sidered the  proper  deduction  for  depreciation 
not  realized  by  conversion  into  cash.  Kor 
do  any  of  the  cases  cited  in  the  lower  courts 
seem  to  me  to  be  in  point.  While  the  case 
appears,  therefore,  to  be  one  of  first  im- 
pression, I  do  not  hesitate  to  hold  that  the 
defendant  is  right  upon  this  item." 

Depreciation  of  equipment. —  In  Camp  Bird 
t.  Howbert,  (C.  C.  A.  8th  Cir.  1919)  262 
Fed.  114,  a  mining  corporation  was  held  to 
be  entitled  to  recover  excess  taxes  paid  by 
it  by  reason  of  the  collector's  failure  to 
allow  a  sufiScient  amount  for  depreciartion 
of  its  equipment. 

Money  set  apart  to  meet  diaoount  in  aaXe 
of  bonds, —  Money  set  apart  hj  a  corporation 
upon  its  books  each  year  until  the  maturity 
of  certain  of  its  bonds  to  meet  a  loss  caused 
by  selling  the  bonds  below  par,  is  not  a  pay- 
ment of  interest,  nor  does  it  represent  a  iobs 
actually  sustained  within  the  year^  and  may 
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not  be  deducted  under  paragraph  2  of  this 
section  in  ascertaining  the  corporation's  net 
income.  Southern  Pac.  R.  Co.  v.  Muenter, 
(C,  C.  A.  9th  Cir.  1919)  260  Fed.  837,  171 
C.  C.  A.  563. 

Vol.  IV,  p.  278,  sec.  4.     [First  ed., 

1916*  Siipp,,  p.  74.] 

Buyers'  and  atiUn'  sMpi  as  sufficieut 
memoranduma. —  Buyers'  and  aellers'  Blips 
v.hich  conform  to  the  provisions  of  this 
section  and  section  5,  are  sufficient  memo- 
randums and  evidence  of  contracts  to  com- 
ply with  the  provisions  of  this  Act,  although 
such  contracts  were  made  verbally,  under  » 
rule  of  the  cotton  exchange,  before  they  were 
reduced  to  writing.  Thorn  i?.  Browne,  (C. 
C.  A.  A.  8th  Cir.  1919)  257  Fed.  519.  168 
C.  C.  A.  469. 

Memorandum  by  whom  signed. — A  memo- 
randum in  order  to  comply  with  this  section 
need  not  be  signed  by  both  parties  to  the 
contract,  but  only  "  by  the  party  to  be 
charged  or  his  agent."  Thorn  v,  Browne, 
(C.  C.  A,  8th  Cir.  1919)  267  Fed.  519,  168 
C.  C.  A.  469,  wherein  the  court  said: 

"  It  is  a  general  rule  of  law  that  a  writ- 
ten contract  signed  by  both  parties  to  it  is 
valid,  and  that  a  written  contract  between 
two  parties  signed  by  one  of  them  is  like- 
wise valid  and  enforceable  against  him  who 
signed  it  by  the  other  party  to  it,  who  ac- 
cepts and  seeks  to  enforce  it,  although  he 
has  never  signed  it.  If  Congress  had  in- 
tended to  require  every  transaction  in  the 
sale  of  cotton  futures  to  be  evidenced  by  a 
writing  or  by  written  memoranda  signed  by 
both  parties  to  it,  it  would  naturally  have 
required  the  writing  of  which  it  treats  to 
be  signed  by  the  parties  to  it  or  their  agents 
in  their  behalf,  and  not  *  by  the  party  to 
be  charged  or  by  his  agent  in  his  behalf 
only.  This  provision  of  the  statute  states 
clearly  and  without  ambiguity  that  the  con- 
tract must  be  signed  by  the  party  to  be 
charged  or  his  agent  in  his  behalf.  The 
selection  of  one  party  is  the  exclusion  of 
the  other,  and  the  strong  legal  presumption 
ia  that  the  Congress  intended  what  it  so 
plainly  declared,  that  the  statute  ought  to 
be  held  to  mean  what  it  expresses,  and  that 
the  signature  of  no  one  but  the  party  to  be 
charged  is  requisite  to  it  to  evidence  a  valid 
contract.  .  .  . 

"  When  a  legislative  body  selects  and  uses 
in  a  statute  words  or  clauses  which  before 
the  enactment  of  the  law  had  acquired  by 
judicial  interpretation  or  common  consent 
and  use  a  well-understood  meaning  and  legal 
effect,  the  legal  presumption  is  that  it  in- 
tended that  they  should  have  that  meaning 
and  effect  in  the  statute  it  enacts.  Butler  r. 
United  States  (D.  C.)  87  Fed.  655,  661; 
United  States  v.  Trans-Missouri  Freight  As- 
sociation,. 68  Fed.  67,  7  C  C.  A.  15,  71, 
24  L.  R.  A.  73.  For  many  years  before  the 
Cotton  Futures  Act  was  passed,  the  stat- 
i-tes  of  fraud  of  England  and  of  many  of 
the  states  of  this  nation  had  provided  that 


certain  classes  of  contracts  specified  therein 
should  be  void  unless  they  were  evidenced 
by  a  writing  or  by  a  written  memorandum 
'  signed  by  the  party  to  be  charged  or  his 
agent,'  and  long  before  the  passage  of  the 
act  under  consideration  it  had  become  the 
universal  and  well-understood  judicial  con- 
struction of  these  statutes  that  the  signature 
of  the  party  to  be  charged  alone  was  suffi- 
cient to  evidence  a  valid  contract  there- 
under, and  that  the  other  party  to  the  con- 
tract, although  he  had  not  signed  it,  could 
enforce  it  in  the  courts  against  him  who 
had  signed  it.  .  .  . 

"Congress  took  this  well-adjudicated 
clause,  '  signed  by  the  party  to  be  charged 
or  by  his  agent,'  and  inserted  it  in  the 
Cotton  Futures  Act  in  the  form  'signed  by 
the  party  to  be  charged,  or  by  his  agent 
in  his  behalf,'  and  it  is  incredible  that  it 
intended  thereby  that  this  clause  should 
have  a  meaning  so  radically  different  from 
that  which  it  then  had  as  to  r6<}uire  the 
writing  or  memorandum  to  be  signed  by 
others  than  that  one  of  the  parties  so  clearly 
designated  by  the  law. 

''And  when  the  fact  is  considered  that,  if 
this  section  4  be  construed  to  mean  that 
the  writing  or  memorandum  must  be  signed 
by  both  parties  to  the  contract,  one  who 
makes  or  takes  a  contract  of  sale  of  cotton 
futures  signed  by  the  party  to  be  charged 
only  becomes  guilty  of  the  penal  offense  de- 
nounced by  section  14  of  the  Cotton  Futures 
Act,  there  remains  no  doubt  that  the  mean- 
ing of  the  clause  imder  consideration  may 
not  lawfully  be  extended  by  construction,  so 
as  to  require  every  writing  or  written  memo- 
randum of  a  contract  for  the  sale  of  cotton 
futures  to  be  signed  by  both  parties  to  it. 
For  courts  may  not  lawfully  extend  the  de- 
nimciation  of  a  penal  statute  to  a  class  of 
persons  excluded  from  its  effect  by  its  plain 
terms,  even  though  in  their  opinion  the  acts 
of  the  latter  are  as  heinous  as  those  of  the 
members  of  the  class  whose  deeds  the  statute 
penalizes." 

Vol.  IV,  p.  284,  sec.  5.     [First  ed., 
1916  Siipp.,  p.  89.] 

Constitutionality. —  The  imposition  of  a 
stamp  tax  under  this  Act  on  certificates  of 
shares  of  the  capital  stock  of  a  manufactur- 
ing company  organized  in  the  form  of  a  trust 
under  the  common  law,  is  constitutionaL 
Malley  v.  Bowditch,  (C.  C  A.  Ifet  Cir.  1919) 
259  Fed.  809,  170  C.  C.  A.  609,  7  A.  L.  R. 
608.    The  court  said: 

"  The  suggestion  of  constitutional  difficul- 
ties in  adopting  the  construction  for  which 
the  collector  contends,  and  which  we  think 
right,  does  not  seem  of  weight.  It  involves 
'  no  distinction  founded  upon  an  immaterial 
difference  between  two  kinds  of  partnerships,* 
since  the  stamp  tax  is  contingent  upon  the 
original  issue  of  "  certificates  of  stock/  just 
ae  a  stamp  tax  on  checks  is  contingent  upon 
the  issuing  of  checkp. 

"A  stamp  tax  on  documents  discriminates 
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between  those  who  do  and  those  who  do  not 
iraue  documents;  and  a  distinction  between 
unincorporated  companies  and  associations 
which  do  and  those  which  do  not  issue  cer- 
tificates of  shares  of  stock  is  not  unreason- 
able, nor  founded  upon  an  immaterial  differ- 
ence between  two  kinds  of  partnerships. 
Thomas  v.  United  States,  ld2  U.  S.  363,  371, 
24  Sup.  Ct.  306,  48  L.  Ed.  481;  Hatch  V, 
Reardon,  204  U.  S.  152,  168,  169,  27  Sup. 
Ct.  188,  51  L.  Ed.  415,  9  Ann.  Cas.  736. 

''The  Massachusetts  cases  cited  (Gleason 
/ .  McElay,  134  Mass.  419;  Minot  v,  Winthrop, 
162  Mass.  113,  38  N.  E.  612,  26  L.  R.  A. 
269;  Opinions  of  Justices,  196  Mass.  603,  85 
N.  E.  646)  in  our  opinion  do  not  give  rise  to 
any  constitutional  difficulty.  The  opinion  of 
Chief  Justice  Rugg  (196  Mass.  619,  620,  85 
X.  E.  545)  tends  to  support  the  view  that 
the  words  *  association '  and  *  company '  in- 
clude organizations  not  regulated  by  statute, 
and  that  a  statute  including  these  in  ^n  ex- 
cise tax  does  not  involve  a  discrimination 
founded  on  an  immaterial  difference. 

"Nor  do  we  regard  it  useful  to  consider 
whether  the  right  of  the  certificate  holder 
or  shareholder  is  a  chose  in  action  or  in  the 
nature  of  a  chose  in  action,  or  an  equitable 
interest  in  property. 

*'  The  certificate  is  but  a  muniment  of  title 
—  documentary  evidence  of  ownership  —  and 
not  the  share  itself. 

**  The  thing  taxed  is  not  a  chose  in  action, 
though  it  may  be  evidence  of  it.  In  a  remote 
sense  both  a  share  of  corporate  stock  and  a 
certificate  of  a  share  in  an  unincorporated 
company  may  be  said  to  represent  an  inter- 
est in  property.  It  is  equally  true  that  both 
may  represent  an  interest  in  a  share  of  a 
capital  fixed  in  amount,  whether  fixed  by 
statute  or  by  agreement. 

"In  Eliot  V.  Freeman,  220  U.  8.  178,  31 
Sup.  Ct.  360,  55  L.  Ed.  424,  construing  the 
Corporation  Tax  Law  (Act  Aug.  6,  1909,  c.  6, 
30  Stat.  11),  it  was  held  that  the  tax  was 
imposed  upon  doing  business  in  a  corporate 
or  quasi  corporate  capacity.  But  that  case 
is  clearly  distinguishable  from  the  present 
case,  since  the  present  statute  does  not  im- 
pose a  franchise  tax,  but  imposes  a  sftamp 
tax  upon  various  kinds  of  documents,  which 
may  be  issued  by  companies  neither  incorpo- 
rated nor  quasi  incorporated,  *  or  for  or  in 
respect  of  the  vellum,  parchment,  or  paper 
upon  which  such  instruments,  matters,  or 
things,  or  any  of  them  are  written  or  printed,' 
etc.    See  section  5,  38  Stat.  pt.  1,  p.  763. 

"  In  interpreting  the  statute  we  find  no 
sufficient  reason  for  limiting  the  terms  *  asso- 
ciation '  and  *  company '  to  those  which  de- 
rive their  powers  from  legislation. 

"  We  have  examined,  also,  the  opinion  of 
the  Supreme  Court  in  Crocker  et  al.  v.  Malley, 
March  17,  1919,  249  U.  S.  223,  39  Sup.  Ct. 
270,  63  L.  Ed.  — ,  reserving  the  judgment 
of  this  court.  In  that  case  the  Supreme 
Court  foimd  that: 

"  *  The  declaration  of  trust  on  its  face  is 
an  ordinary  real  estate  trust  of  the  kind  fa- 


miliar in  Massachusetts,  unless  in  the  par- 
ticular that  the  trustees'  receipt  provides 
that  the  holder  has  no  interest  in  any  specific 
property  and  that  it  purports  only  to  declare 
the  holder  entitled  to  a  certain  fraction  of 
the  net  proceeds  of  the  property  when  con- 
verted into  cash  "  and  meantime  to  income." ' 

**  It  was  stated,  however,  in  that  case : 

" '  The  function  of  the  trustees  is  not  to 
manage  the  mills,  but  simply  to  collect  the 
rents  and  income  of  such  property  as  may  be 
in  their  hands,'  etc. 

'*  Under  the  present  declaration  of  trust  it 
id  provided  that  the  name  of  the  trust  shall 
be  Pepperell  Manufacturing  Company,  and 
the  trustees  may  be  so  designated,  and  in 
that  name  the  trustees  shall,  so  far  as  prac- 
ticable, conduct  the  business  of  the  trust; 
that  the  trustees  shall  employ  and  use  the 
trust  property  and  assets  in  the  carrying 
on  of  the  business  of  manufacturing  textile 
or  other  fabrics,  etc.  This  is  essentially 
different  from  an  ordinary  real  estate  trust 
of  the  kind  familiar  in  Massachusetts.  If, 
under  the  decision  of  the  Supreme  Court, 
there  may  be  doubt  whether  the  term  *  asso- 
ciation '  IS  applicable,  there  seems  no  ground 
foi  serious  doubt  of  the  applicability  of  the 
term  '  company,'  used  in  the  statute  and 
made  a  part  of  the  name  and  description  of 
those  persons  who  are  to  conduct  the  manu- 
facturing business  of  the  organization. 

"  In  applying  this  stamp  tax  we  find  no 
substantial  reason  for  a  distinction  between 
this  textile  manufacturing  company  and  other 
textile  manufacturing  companies." 

Val.  IV,  p.  286,  sec.  6.    [First  ed., 

1916  Supp.,  p.  89.] 
Failure  to  attach  stamps  to  deed  as  invali- 
dating it  or  making  it  inadmissible  in  evi- 
dence.—  The  absence  of  the  internal  revenue 
stamps  required  on  deeds  neither  invalidated 
the  deeds  nor  made  them  inadmissible  as 
evidence.     Cole  v.  Ralph,   (1920)   252  U.  S. 

286,  40  S.  Ct.  321,  64  U.  S.    (L.  ed.)    , 

reversing  (C.  C.  A.  9th  Cir.  1918)  249  Fed. 
81,  161  C.  C.  A.  133. 

VoUV,p.296.     [Bonds,  etc.]     [First 

ed.,  1916  Supp.,  p.  95.] 
Certificates  of  shares  in  a  manufacturing 
company,  organized  in  the  form  of  a  trust 
under  the  common  law,  and  deriving  none  of 
its  rights,  qualities  or  benefits  from  any  stat 
ute,  are  subject  to  a  stamp  tax  of  five  cents 
on  each  ^100  of  face  value  or  fraction  thereof. 
^fallev  r.  Bowditch,  (C.  C.  A.  1st  Cir.  1919) 
259  Fed.  809,  170  C.  C.  A.  609,  T  A.  L.  R. 
608. 

Vol.  IV,  p.  311,  sec.  3450.    [First 

ed.,  vol.  Ill,  p.  795.1 
Innocence   of   automobile   owner. —  Where 
the  owner  of  an  automobile  puts  it  in   the 
pcjssession    of    a    prospective    purchaser    but 
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retainB  title  ae  seonrity  for  the  balance  of 
the  unpaid  purchase  money,  the  use  of  the 
autom(H>ile  by  the  purchaser  for  the  purpose 
of  removing  goods  in  violation  of  this  sec- 
tion, makes  it  subject  to  forfeiture,  although 
the  owner  has  no  knowledge  of  such  illegal 
use.  Logan  i\  U.  S.,  (G.  C.  A.  5th  Gir. 
1919)  260  Fed.  746,  171  G.  G.  A.  484.  The 
eourt  said: 

"It  is  conceded  that  the  automobile  and 
the  mule  were  used  for  the  removal  of  non- 
tax paid  spirits,  and  would  have  been  subject 
to  forfeiture  if  they  had  belonged  to  the 
user.  It  is  conceded  that  the  automobile 
was  sold  to  the  user  by  the  plaintiffs  in  error 
in  the  first  case;  they  retaining  title  to  se- 
cure the  balance  of  unpaid  purchase  money. 
It  is  conceded  that  the  claimant  in  the  sec- 
ond case  sold  the  forfeited  mule  to  the  user 
in  whose  possession  it  was  seized,  taking  a 
mortgage  back  to  secure  the  balance  of  un- 
paid purchase  money.  It  is  conceded  that 
neither  claimant  had  knowledge  of  the  illegal 
use  to  which  their  property  was  put. 

"  The  case  of  United  States  v.  Mineev,  254 
Fed.  287,  165  G.  G.  A.  575,  decided  bv  this 
court,  would  seem  to  be  controlling  of  both, 
cases.  The  plaintiffs  in  error  ask  us  to  re- 
consider the  Mincey  Gase,  and  also  to  distin- 
guish each  of  the  present  cases  from  that 


"  In  deference  to  the  earnest  argument  of 
plaintiffs  in  error,  we  have  again  considered 
iht  question  involved  in  these  appeals,  but 
without  being  convinced  that  there  is  any 
good  legal  reason  for  departing  from  our 
previous  decision.  The  cases  of  Dobbins  Dis- 
tillery r.  United  States,  96  U.  S.  395,  24 
L.  Ed.  637,  and  United  States  v,  Stowelt, 
133  U.  S.  1,  10  Sup.  Gt.  244,  33  L.  Ed.  565, 
so  far  as  they  relate  to  personal  property, 
are  not  distinguishable  from  the  cases  now 
under  consideration,  and  control  their  deci- 
sion. In  the  Dobbins  Distillery  Gase,  men- 
tion is  made,  in  the  court's  opinion,  that 
the  lessor  committed  his  property  to  the 
custody  of  the  lessee  for  a  business  neces- 
sarily under  strict  regulations,  viz.,  .\  gov- 
ernment distillery.  However,  this  was  a  law- 
ful disposition  of  his  property,  and  we  can- 
not see  how  it  could  be  said  to  charge  him 
with  knowledge  of  his  lessee's  subsequent 
infractions  of  the  internal  revenue  laws. 
The  statute  forfeiting  realty  provides  for 
proof  of  knowledge  of  the  violation  in  the 
omner,  but  no  such  requirement  rests  upon 
the  government  as  to  personalty.  In  the 
Stowell  Gase,  personal  property  of  a  third 
person,  in  custody  of  the  offender,  was  for- 
feited, though  the  owner  was  ignorant  of  the 
fact  that  a  distillery  was  being  operated  on 
the  premises  where  the  property  was  seized, 
and  in  connection  with  which  it  had  been 
used,  without  the  owner's  knowledge  or  con- 
sent. Reference  is  made  to  sections  3460  and 
3461  of  the  Revised  Statutes,  as  being  in- 
consistent with  the  construction  given  sec- 
tion 3450  in  the  Mincey  Gase,  both  because. 


of  a  supposed  lack  of  good  reason  for  pro- 
tecting an  absent  claimant,  since  it  is  con- 
tended that,  if  present,  he  is  permitted  to 
say  nothing  to  prevent  the  forfeiture,  and 
because  of  a  supposed  discrimination  against 
a  present  claimant,  because  he  eould  not  pre- 
vent a  forfeiture  by  showing  an  absence  on 
his  part  of  willful  negligence  and  an  inten- 
tion to  defraud,  though  the  absent  claimant 
is  relieved  from  the  forfeiture  by  making 
such  a  Growing  to  the  Secretary  of  the 
Treasury. 

''The  first  contention  loses  sight  of  the 
right  of  a  claimant  to  be  heard  in  denial  of 
the  guilt  of  the  property  sought  to  be  for- 
feited, as  well  as  his  possible  right  to  show 
that  the  guilty  user  of  it  acquired  possession 
of  it  without  claimant's  knowledge  or  con- 
sent. 

"  The  second  contention  ignores  the  provi- 
sions of  section  5292,  R.  S.,  which  provide 
a  remedy  by  which  any  person  whose  prop- 
erty is  forfeited  may  have  the  forfeiture  re- 
mitted, if  the  Secretary  of  the  Treasury  is 
of  the  opinion  that  it  was  incurred  without 
willful  negligence  or  any  intention  of  fraud 
ill  the  person  incurring  it.  Section  3461 
applies  to  an  application  for  relief  from  for- 
feiture, after  condemnation  and  sale,  where 
the  owner,  through  absence  or  other  cause, 
was  ignorant  of  the  seizure  until  after  the 
sale.  Section  5292  is  open  to  any  person 
who  can  make  the  requisite  showing,  whether 
absent  or  not,  and  before  condemnation  as 
well  as  after.  Under  it,  as  under  section 
3461,  the  endeavor  is  not  to  prevent  for- 
feiture, but  to  obtain  relief  from  it.  Neither 
section  offers  a  defense  to  the  judicial  decla- 
ration of  a  forfeiture,  but  only  an  appeal  to 
the  discretion  of  the  Secretary, for  a  remis- 
sion of  it.  The  fact  that  section  5292 
authorizes  the  application  to  the  Secretary, 
while  the  government's  suit  to  condemn  is 
pending,  is  persuasive  that  Gongress  recog- 
nized that  a  riiowing  of  absence  of  willful 
negligence  or  fraud  would  not  prevent  the 
judicial  declaration  of  the  forfeiture,  but 
was  only  to  be  addressed  with  effect  to  the 
clemency  of  the  Secretary.  .  .  .  We  regard  it 
as  settled  that  personal  property  voluntarily 
committed  by  the  owner  to  the  nossession  of 
a  third  person,  for  use  by  him,  becomes  sub- 
lect  to  forfeiture,  under  section  3450,  though 
the  owner  has  no  knowledge  of  the  illegal 
use  to  which  it  is  put  by  the  possessor." 

Rights  of  creditor  of  automobile  owner.— 
Where  an  automobile  is  forfeited  and  sold 
under  this  section  because  it  has  been  used 
to  transport  intoxicating  liquor  on  which 
the  tax  has  not  been  paid,  a  creditor  of  the 
automobile  owner  who  holds  a  deed  of  trust 
on  it  is  not  entitled  to  have  the  proceeds 
of  the  sale  applied  to  the  payment  of  his 
debt  but  the  whole  amount  should  be  paid 
into  the  treasury.  U.  S.  v.  One  Saxon  Auto- 
mobile. (G.  C.  A.  4th  Gir.  1919)  257  Fed. 
251,  168  G.  G.  A.  335. 
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1918  Supp.,  p.  282,  sec.  407.     [Cor- 
porations, etc] 

**  Special  excise  tax  **  as  used  in  this  sec- 
tion  is   a   condition   placed   upon   the  right 
of  a  corporation  to  do  business  of  any  kind 
and  is  not  the  tax  meant  by  a  provision  in 
a  contract  for  the  leasing  by  a  railroad  of 
terminal  facilities  that  the  lessor  would  pay 
one-third  of  all  taxes  or  assessments,  special 
or   otherwise,    and   public   charges   of   every 
kind  and   nature   that   should  or  might   be 
taxed   or   assessed   against   the    Des    Moines 
Company  or   its  property  during  the  afore- 
said term  of  years.     Des  Moines  Union  R. 
Co.  V.  Chicago  Great  Western  R.  Co.^    (la. 
1920)    177  N.  W.  90. 

1918  Suppv  p.  293,  sec.  402(g). 

General  construction. —  Under  this  section 
the  Commissioner  of  Internal  Revenue  was' 
authorized,  by  proper  rules  and  regulations, 
to  be  approved  by  the  Secretary  of  the  Treas- 
ury, to  adopt  and  prescribe  for  use  at  fruit 
distilleries  meters,  locks  and  seals,  to  be 
purchased  at  the  expense  of  the  distiller,  be- 
fore such  distiller  might  legally  engage  in 
the  business  of  manufacturing  distilled 
spirits  from  fruits.  (1917)  31  Op.  Atty.- 
Gen.  115. 

1918  Suppv  p.  296,  sec.  300. 

Import  tax. —  The  provision  of  this  sec- 
tion, levying  an  additional  tax  upon  im- 
ported distilled  liquor  and  directing  that  it 
shall  be  collected  under  existing  law,  de- 
scribes an  import  tax  and  not  an  internal 
revenue  tax.  U.  S.  v.  Shallus  &  Co.,  (1919) 
9  U.  S.  Cust.  App.  168;  U.  S.  v.  Billin  & 
Co.,  (1919)  9  U.  S.  Cust.  App.  286. 

1918  Supp.,  p.  305,  sec.  200. 

Nature  of  tax. —  The  tax  is  one  imposed 
on  the  power  to  transfer  property  upon  death. 
People  i;.  Bemis,    (Colo.  1920)    189  Pac.  32. 

The  tax  levied  by  these  provisions  differs 
in  its  character  from  the  legacy  taxes  levied 
by  the  federal  government  durine  the  Civil 
and  Spanish  wars,  and  from  uie  general 
run  of  state  inheritance  tax  laws;  although 
it  is  in  some  respects  similar  to  the  act  of 
New  York  construed  in  Matter  of  Estate  of 
Swift,  137  N.  T.  77.  It  seems  to  have  been 
modeled  as  to  its  main  intent  and  incidence 
on  the  English  finance  act  of  1894  ( 67  and  58 
Vict.  ch.  30,  Pt.  I),  though  differing  in 
material  respects  from  that  act.  (1918)  31 
Op.  Atty.-Gen.  287. 

Validity  of  act  sustained  in  New  York 
Trust  Co.  t\  Eisner,  (S.  D.  N.  Y.  1920)  263 
Fed.  620,  wherein  the  court  said: 

"Clearly  the  tax  is  not  one  on  the  prop- 
erty of  the  decedent,  but,  as  it  purports  to 
he.  on  tho  privilege  of  transfer  by  death. 
Equally  clearly  it  is  not  on  the  individual 


legacies  or   on   the   right  of  the  individual 
legatees  to   receive   them,   measured   by  the 
entire  net  estate,  but  on  the  right  of  dece- 
dent to  have  the  estate  pass  by  will  or  in- 
testacy.    Plunkett  t*.   Trust   Co.,  233  Mass. 
471,  124  N.  £.  265,  and  cases  cited.     While, 
as  pointed  out  by  White,  C.  J.  (then  Justice), 
in  Knowlton  f.  Moore,  178  U.  S.  41,  77,  20 
Sup.  Ct.  747,  762   (44  L.  Ed.  969),  there  is 
a   clear   *  distinction   between   a  tax   on   the 
interest   to  which  some   person  succeeds  on 
a  death  and   a  tax   on   the  interest  which 
ceased  by  reason  of  the  death,'  there'  is  no 
distinction  whatsoever  in  the  power  of  Con- 
gress, under  article  1,  f  8,  of  the  Constitu- 
tion,  'to  collect  taxes,  duties,  imposts  and 
excises,'  to  provide  for  either  kind  of  tax. 
The  doubt  as  to  validity  expressed,  in  that 
case,  was  limited  to  measuring  a  tax  upon 
the  succession  of  each  individual  legatee  to  a 
specific  legacy  by  the  value,  not  of  his  legacy, 
but  of  the  entire  net  estate  of  the  decedent; 
it  did  not  extend  to  the  power  of  Congress 
expressly    to    impose    an    estate   tax    rather 
than   a  legacy  tax  —  to  measure   it  by   the 
value  of  the  net  estate  and  to  cast  the  burden 
upon  the  residuary  personal  estate. 

"  Concededly,  iinder  Knowlton  t.  Moore, 
Congress  may  levy  inheritance  taxes  on  the 
privilege  of  succession  to  property  trans- 
ferred by  death  of  the  owner.  It  is  con- 
tended, however,  that  a  tax,  not  on  the  right 
of  the  beneficiary  to  receive,  but  on  the 
privilege  of  transfer  by  will  or  intestacy,  is 
unconstitutional,  as  upon  an  operation  of  the 
means  provided  by  the  state  for  the  perform- 
ance of  functions  exclusively  within  state 
control ;  that  in  some  way,  because  ordinarily 
the  rights  which  cease  at  death  do  not  pass 
immediately,  but  only  subject  to  the.  probate 
processes  prescribed  by  the  state,  such  a  tax 
becomes  a  tax  on  the  instrumentalities  of  a 
state.  As  both  the  right  to  receive  a  suc- 
cession at  or  by  death  and  the  right  to  trans- 
fer at  deaUi  are  subject  to  exclusive  state 
control,  there  is  no  basis,  in  my  judgment, 
for  any  such  distinction  between  them  in 
respect  to  the  constitutional  power  of  Con- 
gress. 

"Again,  it  is  urged  that,  until  there  oc- 
curs some  exercise  of  some  rip;ht  as  to  which 
a  private  option  of  renunciation  exists,  there 
is  nothing  to  which  the  federal  taxing  power 
can  constitutionally  be  applied.  There  is, 
however,  ordinarily  no  right  of  renunciation 
under  intestacy  laws.  Moreover,  the  option 
itself  is  derived  from  the  state  in  the  exer- 
cise of  its  exclusive  control." 

1918  Supp.,  p.  305,  sec.  201. 

Deduction  before  allotting  share  of  widow 
—  Where  a  widow  is  entitled  to  one-half  the 
personal  estate  of  the  decedent,  her  share 
is  to  be  awarded  to  her  subject  to  the  pay- 
ment of  its  proportion  of  the  tax.  The  tax 
is  not  to  be  deducted  before  estimating  her 
share.  Hampton  v.  Hampton,  (Ky.  1920  > 
^21  S.  W.  496, 
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1918  Supp.,  p.  306,  sec.  202. 

Income  earned  dnrinf  administration,  and 
appreciation  during  that  period. —  The  gov- 
emment  has  no  authority  to  require  the  in- 
clusion in  the  gross  estate,  for  the  purpose 
of  determining  the  net  estate,  of  income 
earned  during  administration  and  apprecia- 
tion during  that  period  in  the  value  of  the 
property  left  by  the  decedent.  (1916)  Zl 
Op.  Atty.-GJen.  W. 

Foreign  real  estate. —  Real  estate  as  such, 
located  outside  of  the  United  States,  belong- 
ing to  a  decedent  resident  within  the  Unit^ 
States,  should  not  be  included  in  determin- 
ing the  yalue  of  the  gross  estate  of  such 
decedent.  (1018)  31  Op.  Atty.-Gen.  2S7, 
wherein  it  was  said:  "The  generality  of 
language  in  section  201  is  clearly,  for  the 
purposes  of  the  question  propounded  by  you, 
limited  by  the  subdivisions  of  section  202. 
While  that  section  begins  by  including  in 
the  value  of  the  gross  estate  of  the  deced- 
ent 'all  property,  tangible  or  intangible, 
wherever  situated '  it  immediately  explains 
that  this  is  only  to  the  extent  of  the  *  in- 
terest '  subject  to  the  payment  of  the  charges 
against  the  estate  of  the  decedent  and  ex- 
penses of  its  administration,  and  subject  to 
distribution  as  a  part  of  it.  Without  in  any 
way  committing  myself  to  an  opinion  as  to 
the  proper  scope  of  these  words,  I  do  not 
think  it  can  be  denied  that  they  are  not 
exactly  the  words  which  Congress  would 
have  used  had  it  intended  to  include  foreign 
real  estate.  Subdivisions  (b)  and  (c)  are, 
in  their  main  provisions,  broad  enough  to 
cover-  foreign  real  estate,  but  the  last  para- 
graph of  the  section  explicitly  provides  that 
'for  the  purpose  of  this  title  .  .  .  any 
property  of  which  the  decedent  has  made  a 
transfer  or  with  respect  to  which  he  has 
created  a  trust,  witfiin  the  meaning  of  sub- 
division (b)  of  this  section,  shall  be  deemed 
to  be  situated  in  the  United  States,  if  so 
situated  either  at  the  time  of  the  transfer 
or  the  creation  of  the  trust,  or  at  the  time 
of  the  decedent's  death.' 

"  Clearly  these  words  .  are  meaningless  if 
Congress  intended  by  its  previous  provisions 
to  tax  real  estate  whether  situated  in  the 
United  States  or  not.  This  being  so,  there 
is  equally  little  reason  to  suppose  that  Con- 
gress intended  to  tax  real  estate  situated  out- 
side of  the  United  States  passing  by  testate 
or  intestate  transfer,  instead  of  by  transfer 
in  contemplation  of  death. 

"Paragraph  (1)  of  subdivision  (a)  of  sec- 
tion 203  permits  as  a  deduction  from  the 
gross  estate  charges  against  the  estate  al- 
lowed by  the  laws  of  the  jurisdiction  under 
which  the  estate  is  being  administered, 
whether  such  jurisdiction  is  national  or 
foreign.  Here  the  intent  is  clear  to  levy  a 
tax  upon  an  estate  which  may  for  some  rea- 
son be  subject  to  a  foreign  jurisdiction;  but, 
as  was  said  above  in  regard  to  subdivision 
(a)  of  section  202,  the  language  is  not  that 
which  would  naturally  have  been  used  if 
foreign  real  estate  was  meant  to  be  included, 


and  may  be  fairly  satisfied  by  an  applica- 
tion to  foreign  personalty. 

"  The  sections  in  regard  to  the  filing  of  a 
return  (205)  and  to  the  payment  of  the  tar 
(207,  200)  are  applicable  to  foreign  real 
estate,  to  the  extent  of  applying  the  rule  of 
effectiveness  (Dicey  Conflict  of  Laws,  2d  ed., 
p.  40,  General  Principle  No.  Ill;  Blackstone 
V.  MiUer,  188  U.  S.  189).  That  is  to  say, 
the  above  sections  imposed  a  personal  duty 
on  the  '  executor,'  transferee,  or  trustee 
within  the  jurisdiction  to  pay  the  tax  upon 
certain  property,  which  duty,  so  far  as  the 
language  of  the  sections  in  question  goes,  is 
broad  enough  to  extend  to  foreign  real  estate. 

"  On  the  other  hand,  by  the  same  sections 
a  lien  is  created  on  the  estate  for  the  unpaid 
taxes,  and  by  section  208  a  suit  to  subject 
the  property  of  the  decedent  to  the  payment 
of  the  taxes  is  authorized  in  the  United 
States  courts,  neither  of  which  provisions 
can,  of  course,  apply  to  foreign  real  estate." 

Trust  estate  for  benefit  of  decedent.— 
Where  a  decedent  disposes  of  a  spendthrift 
trust  estate,  created  for.  his  benefit  under 
the  will  of  his  mother  who  died  previous  to 
the  passage  of  this  Act,  by  a  power  of  ap- 
pointment under  her  vfillt  such  estate  should 
not  be  included  in  determining  the  value  of 
his  estate  under  this  section.  Pearce  f?. 
Lederer,   (E.  D.  La.  1919)   262  Fed.  993. 

1918  Supp.,  p.  307,  sec.  203. 

state  inheritance  taxes  are  not  to  be  de- 
ducted. New  York  Trust  Co.  v,  Eisner,  (S. 
D.  y.  Y.  1920)  263  Fed.  620,  wherein  the 
court  said:  "The  question  presented  is 
whether  this  clause  permits  of  the  deduction 
of  state  inheritance  taxes  paid  by  the  exec- 
utor in  a  number  of  states  and  allowed  to 
him  in  his  accounting  in  the  Surrogate's 
Court  of  decedent's  domicile.  On  November 
17,  1916,  the  Treasury  Department  ruled 
(T.  D.  2395) ,  that  as  '  state  inheritance  taxes 
are  a  primary  charge  against  an  estate  and 
allowable  as  credits  to  executors  and  ad- 
ministrators, .  .  .  they  are  clearly  deductible.' 

"  Subsequently  on  September  10,  1917,  this 
ruling  was  revoked  and  on  an  exhaustive 
studv  of  the  nature  of  state  inheritance 
taxes  they  were  declared  not  deductible. 

"While  doubts  in  a  taxing  statute  are  to 
be  resolved  in  favor  of  the  taxpayer  the 
mere  fact  that  the  Treasury  Department 
changed  its  original  interpretation  is  not 
conclusive  that  the  language  of  the  act  is 
so  doubtful  as  to  compel  the  application  of 
this  canon  of  construction. 

"If  this  were  a  tax  on  the  right  of  suc- 
cession, an  intention  to  tax  only  that  which 
eventually  passes  to  a  beneficiary  would  be 

§  resumed.  But,  as  a  tax  on  the  cessation  of 
ecedent's  interest,  such  a  presumption  would 
extend  at  best  to  the  entire  net  estate  with- 
out deduction  of  any  charges  levied,  not  on 
it,  but  on  the  right  or  on  the  shax«  of  in- 
dividual beneficiaries.  What,  then,  are  the 
'  charges  against  the  estate  as  are  allowed 
by  the  laws  of  the  jurisdiction '  included  in 
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clause?  Not  all  charges  which  under  the 
laws  an  executor  or  administrator  may  or 
even  must  pay,  whether  for  his  own  pro- 
tection or  otherwise,  but  only  such  charges, 
like  all  the  other  deductions,  which  affect 
the  estate  as  a  whole,  only  charges  against 
the  estate. 

"  Estate  taxes  or  probate  duties  levied  by 
the  state  would  fall  within  this  clause. 
Northern  Trust  Co.  i\  T.ederer  (D.  C.)  257 
Fed.  812.  But  taxes  levied  on  the  shares  to 
be  received  by  beneficiaries,  reducing,  not 
the  estate,  but  the  individual's  share,  can- 
not be  deemed  a  ehargti  upon  the  estate 
merely  because  the  duty,  with  the  corre- 
sponding liability  and  right  to  account  in 
respect  thereto  in  his  estate  accounts,  is 
imposed  upon  the  executor  or  administrator 
to  pay  the  tax  before  distributing  the  share 
itself.  The  nature  of  the  tax,  as  a  succes- 
sion, not  an  estate,  tax,  remains  unchanged, 
despite  the  additional  obligation  thus 
imposed. 

"  The  changes  made  by  the  present  law  (Act 
Feb.  24,  1010,  S  403  Tsee  1919  Supp.  p.  132]) 
afford  no  basis  f6r  interpreting  the  former 
law,  for,  while  it  excludes  state  succession 
and  legacy  taxes,  it  also  expressly  excludes 
state  estate  or  inheritance  taxes. 

''In  my  judgment,  the  later  interpretation 
of  the  act  by  the  Treasury  Department  is 
sound,  and  the  demurrer  must  be  sustained.*' 

Compare  Lederer   c.   Northern  Trust  Co., 
(C.  C.  A.  3d  Cir.  1920)   262  Fed.  62,  affirm- 
ing 257  Fed.  812,  which  was  considered  and 
reconciled  in  the  above  quoted  opinion. 

1918  Supp.,  p.  313,  sec.  2. 

stock  dividends  as  income. —  Stock  divi- 
dends are  not  "  income  "  and  therefore  are 
not  taxable  under  this  section.  Thev  are 
not  included  in  the  sixteenth  amendment  to 
the  United  States  Constitution  (see  vol.  XI, 
p.  1110)  providing  that  **  Congress  shall  have 
power  to  lay  and  collect  taxes  on  incomes, 
from  whatever  source  derived,  without  ap- 
portionment among  the  several  states  "  and 
can  only  be  taxed  under  a  statute  complying 
with  art.  1,  sec.  2,  cl.  3  (see  vol.  X,  p.  335) 
and  art.  1,  sec.  9,  cl.  4  (see  vol.  X,  p.  887)  of 
such  Constitution.  Eisner  r.  Macomber, 
(1920)  252  U.  S.  189,  40  S.  Ct.  189,  64  U.  6. 
(L.  ed.)  — . 

Improvements  as  income  —  time  of  ACcruaL 
—  Improvements  afiixed  by  a  tenant  which 
under  the  loan  become  the  property  of  the 
lessor  accrue  to  him  at  the  time  they  are 
made,  and  a  rule  of  the  Treasury  Department 
that  they  shall  be  deemed  to  accrue  as  of 
the  date  of  the  termination  of  the  lease  is 
invalid.  Cry  an  v,  Wardell,  (N.  D.  Cal.  1920) 
263  Fed.  248. 

Building  acquired  under  lease  as  income. 
— Where,  under  the  terms  of  a  lease,  a 
building  erected  by  the  lessee  on  the  leased 
premises  becomes  the  property  of  the  lessor 
mimediately  upon  its  construction,  and  some 
years  thereafter  the  lessor  acquires  posses- 
sion of  the  premises  because  of  the  lessee's 


default  in  paying  rent,  the  building  cannot 
be  regarded  as  income  accruing  to  the  lessor 
during  the  year  in  which  he  acquired  pos- 
session of  it  and  taxed  as  sudi  under  this 
section.  Miller  r.  Gearin,  (C.  C.  A.  9th  Cir. 
1919)  258  Fed.  225,  169  C.  C.  A.  293, 
wherein  it  was  said: 

"  The  lessor  acquired  nothing  in  1916  savs 
the  possession  of  that  which  for  many  years 
had  been  her  own.  The  possession  so  ac- 
quired was  not  income.  It  was  not  a  gain, 
but  was  a  loss.  Assuming  that  the  building 
was  income  derived  from  the  use  of  the  prop- 
erty, we  think  it  clear  that  the  time  when  it 
was  '  derived '  was  the  time  when  the  com- 
pleted building  was  added  to  the  real  estate 
and  enhanced  its.  value.  At  that  time  it  rep- 
resented a  prepayment  to  the  lessor  of  a  por- 
tion of  the  rental,  distributable  over  a  pe- 
riod of  23  years.  The  lease  provided  that 
the  ownership  of  all  buildings  or  improve- 
ments put  upon  the  premises  was  to  vest  in 
the  lessor  immediately  upon  the  construc- 
tion of  the  same,  subject  to  the  provisiona 
of  the  lease.  The  decision  in  Edw^ards  v. 
Keith,  231  Fed.  Ill,  145  C.  C.  A.  298,  L.  R. 
A.  19 18 A,  498,  is  not  contrary  tx>  this  view. 
In  that  case  the  court  held  that  the  com- 
missions of  an  insurance  broker,  earned  be- 
fore the  Income  Tax  Law  was  passed,  but 
received  thereafter,  constituted  income  tax- 
able in  the  year  in  which  they  were  actually 
received." 

Proceeds  of  accident  insurance  policy  as 
income. —  The  proceeds  of  an  accident  insur- 
ance policy  received  by  an  individual  on  ac- 
count of  personid  injuries  sustained  by  him 
through  accident  are  not  income  taxable  un- 
der the  provisions  of  this  section.  (1918) 
31  Op.  Atty.-Gen.  304,  wherein  it  was  said: 
**  It  18  evident  that  if  the  proceeds  of  an  ac- 
cident insurance  policy  are  to  be  brought 
within  the  provisions  of  the  Act  of  Septem- 
ber 8,  1916,  as  amended,  it  must  be  under  the 
feneral  words  of  subdivision  (a)  of  section 
,  supra:  'gains  or  profits  and  income  de- 
rived from  any  source  whatever.* 

"In  Dovle  c.  Mitchell  Brothers  Company, 
(247  U.  S.  179),  decided  by  the  Supreme 
Court  May  20  last,  the  question  of  the  cor- 
rect meaning  of  '  income '  as  used  in  the  cor- 
poration excise  tax  act  of  August  5,  1909, 
was  carefully  considered.    It  was  stated: 

*'*  "Whatever  difficulty  there  may  be  about 
a  precise  and  scientific  definition  of  "  in- 
come," it  imports,  as  used  here,  something  en- 
tirely distinct  from  principal  or  capital 
either  as  a  subject  of  taxation  or  as  a  meas- 
ure of  the  tax;  conveying  rather  the  idea  of 
gain  or  increase  arising  from  corporate  ac- 
tivities. As  was  said  in  Stratton's  Independ- 
ence V.  Howbert,  231  U.  S.  399,  415,  "In- 
come may  be  defined  as  the  gain  derived  from 
capital,  from  labor,  or  from  both  combined." 
Understanding  the  term  in  this  natural 
and  obvious  sense,  it  cannot  be  said  that  a 
conversion  of  capital  assets  invariably  pro- 
duces income.  If  sold  at  less  than  cost,  it 
produces  rather  loss  or  outgo.  Nevertheless, 
in  many  if  not  in  most  cases  there  results  a 
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gfain  thikt  may  properly  be  accounted  as  a 
part  of  the  "  gross  income  *'  received  "  from 
all  sources,"  and  by  applying  to  this  the  au- 
thorized deductions  we  arrive  at  "  net  in- 
come." In  order  to  determine  whether  there 
has  been  gain  or  loss,  and  the  amount  of  the 
gain  if  any,  we  roust  withdraw  from  the 
gloss  proceeds  an  amount  sufficient  to  re- 
store the  capital  value  that  existed  at  the 
commencement  of  the  period  under  considera- 
tion.' 

"It  is  true  that  this  decision  deals  with 
income  earned  from  the  business  activities 
of  corporations,  and  not  in  terms  with  the 
unearned  income  of  individuals  from  invest- 
ments. The  principles  laid  down,  however, 
seem  general  in  their  application.  More- 
over, the  corporation  tax  act  provided  as  a 
basis  of  the  levy  merely  'gross  income  from 
all  sources,*  whereas  the  corresponding  gen- 
eral basis  in  the  Act  of  September  8,  1916,  is 
'gains  or  profits  and  income  derived  from 
any  source  whatever*  —  language  more  apt 
for  the  exclusion  of  'capital*  receipts  than 
the  other.  .  .  .  Are  the  proceeds  of  an  acci- 
dent insurance  policy  'gains  or  profits  and 
income '  according  to  the  principles  thus  laid 
down  by  the  Supreme  Court?  The  proceeds 
of  life  insurance  policies  are  expressly  ex- 
empted from  the  act  by  section  4,  nor  does 
the  fact  that  the  section  refers  to  them  as 
'income'  seem  significant.  'The  value  of 
property  ao^tiired  by  ^ift,  bequests,  devise, 
or  descent*  is  treated  m  the  same  way,  and 
yet  the  'income'  from  such  property  is  in- 
c]uded.  This  seems  to  imply  that  the  prop- 
erty itself  is  capital.  As  to  fire,  marine,  and 
casualty  insurance,  paragraph  (a)  of  sec- 
tion five  impliedly  prohibits  the  deduction  of 
losses  when  compensated  for  by  sueh  insur- 
ance." 

1918  Supp.,  p.  320,  sec.  8(g). 

An  inventory  taken  by  a  manufacturer  of 
01  dealer  in  merchandise  at  cost  or  market 
value,  whichever  is  lower,  is  permitted  by 
subdivision  (g)  of  this  section  and  by  sub- 
division (d)  of  section  13  (see  191S  Supp. 
p.  334)  subject,  of  course,  to  regulations 
niade  in  accordance  with  said  act.  The  same 
rule  applies  to  a  dealer  -or  merchant  in  se- 
curities; and  it  is  a  matter  for  regulations 
iFsued  by  the  Treasury  Department  under 'the 
authority  of  the  aforesaid  act  to  determine 
what  constitutes  a  dealer  or  merchant  in 
wturities.  (1918)  31  Op.  Atty.-Gen.  30l, 
wherein  it  was  said: 

"In  Doyle  r.  Mitchell  Brothers  Company, 
(247  U.  S.  179),  decided  by  the  Supreme 
C^urt  on  May  20  last,  the  eeneral  meaning 
of  the  term  '  income  *  as  used  in  the  income- 
tax  acts  was  defined,  and  it  was  held,  affirm- 
ing the  opinion  of  the  Court  of  Appeals  for 
the  Sixth  Circuit  in  Doyle,  Collector,  v. 
Mitchell  Brothers  Company,  23d  Fed.  686,  as 
follows : 

" '  In  order  to  determine  whether  there  has 
been  gain  or  loss,  and  the  amount  of  the  gain, 
if  any,  we  must  withdraw  from  the  gross 


proceeds  an  amount  sufficient  to  restore  the 
capital  value  that  existed  at  the  commence- 
ment of  the  period  under  consideration.* 

"Applying  this  rule  to  the  case  before  the 
court,  it  was  stated  that  the  Mitchell  Bros. 
Co.  deducted  from  its  gross  receipts  the  in- 
ventory valuation  as  of  December  31..  1908, 
of  the  stumpage  cut  and  converted  during 
the  year  covert  by  the  tax,  and  that  'this 
was  in  accordance  with  the  true  intent  and 
meaning  of  the  act.' 

"It  follows  necessarily  from  this  opinion 
that  an  inventory  taken  by  a  manufacturer 
of  or  dealer  in  merchandise  at  cost  or  mar- 
ket value,  whichever  is  lower,  is  permitted 
by  subdivision  (g)  of  section  8  of  tiie  Act  of 
September  8,  1916,  and  by  subdivision  (d) 
of  section  13,  since  it  cannot  be  said  that 
this  method  of  computation  is  upon  a  basis 
which  does  not  clearly  refiect  income,  sub- 
ject, of  course,  to  regulations  made  in  accord- 
ance with  the  act. 

"  I  therefore  answer  your  first  question  in 
the  affirmative. 

"As  no  valid  distinction  can  be  suggested 
between  a  dealer  in  merchandise  and  a  dealer 
or  merchant  in  securities,  I  answer  your  sec- 
cud  question  likewise  in  the  affirmative. 
What  constitutes  a  dealer  or  merchant  in 
securities  is  a  matter  for  regulations  is- 
sued by  yourself  under  the  authority  of  the 
act.'* 

1918  Supp.,  p.  327,  sec.  11  (a). 

Association  of  agriculturists  acting  aa  pur- 
chasing agents  for  members.-^An  association 
known  as  "lloulton  Grange,"  composed  of 
persons  engaged  in  agriculture,  which  acts  as 
the  agent  of  its  members  for  the  purchase  of 
goods  needed  by  them,  reselling  the  goods  to 
them  at  prices  fixed  by  the  association,  is 
not  exempt  from  the  income  tax  imposed  by 
this  act,  because  it  does  not  operate  under 
the  lodge  system  or  provide  for  benefits  to 
its  members,  and  because  it  does  not  operate 
as  sales  agent  for  the  purpose  of  marketing 
the  products  of  its  members.  As  far  as  this 
tax  is  concerned  the  association  in  question 
stands  upon  the  same  footing  as  any  indi- 
vidual, partnership,  or  corporation  whose 
business  it  is  to  buy  and  sell  merchandise, 
and  the  tax  is  levied  not  upon  the  gross  in- 
come but  the  net  income.  (1919)  31  Op. 
Alty.-Gen.  403,  wherein,  conunentinff  on  sub- 
divisions "First**  and  "Eleventh,"  it  was 
said:  "The  first  exception  manifestly  was 
ir tended  to  apply  to  well-known  classes  of 
associations,  the  purpose  of  whose  organiza- 
tion 7— or,  at  least,  one  of  its  purposes  —  is 
to  provide  for  the  payment  of  life,  sick,  acci- 
dent, or  other  benefits  to  the  members. 
Laws  providing  for  the  organization  of  such 
associations  have  been  enacted  in  nearly  all 
of  the  etates.  They  are  in  substance  quasi 
insurance  companies.  The  act  in  question 
has  defined  in  very  plain  language  the  asso- 
ciations to  which  reference  is  puide.  They 
rre  to  be  fraternal  beneficiary  societies  or 
orders,  they  are  to  operate  under  the  lodge 
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system,  and  they  are  to  provide  for  the  pay- 
ment of  life,  sick,  accident,  or  other  benefits 
t)  members.  To  come  within  the  exemption 
O)  the  aet  any  association  must  possess  these 
characteristics.  In  the  present  case,  as  stated 
by  you,  the  association  does  not  operate 
under  the  lodge  system  and  it  does  not  pro- 
vide for  the  payment  of  life,  sick,  accident, 
or  other  benefits  such  as  are  usually  pro- 
vided for  in  a  quasi  insurance  company, 
which  Congress  manifestly  had  in  contempla- 
tion. Such  associations,  so  far  as  they  are 
engaged  in  business  at  all,  are  engaged  in  a 
species  of  insurance  business.  The  associa- 
tion now  under  consideration  is  actively  en- 
gaged in  the  business  of  buying  and  selling 
goods — that  is,  dealing  in  merchandise.  It 
has  a  relief  committee,  whose  members  visit 
sick  members  and  render  assistance  to  them 
when  the  association  so  directs.  This  is  an 
incident  of  the  fraternal  rather  than  the 
beneficiary  feature  of  an  association.  The 
association  in  question,  in  my  opinion,  is 
excluded  from  the  exemption  both  because 
it  does  not  operate  under  the  lodge  system 
and  because  it  does  not,  as  contemplated  by 
the  act,  provide  for  benefits  to  members. 

"The  association,  it  is  equally  plain,  is 
excludcx'l  from  the  benefits  of  the  second  para- 
graph of  the  act  quoted  above.  That  para- 
:graph  manifestly  intended  to  exempt  from 
the  tax  certain  associations  of  farmers  and 
fruit  growers.  It  did  not,  however,  exempt 
all  such  associations.  On  the  contrary,  it 
limited  the  exemption  to  such  associations 
as  should  operate  as  sales  agent  for  the  pur- 
pose of  marketing  the  products  of  its  mem- 
bers. This  association  does  not  do  this.  It 
acts  as  the  ap'ent  of  its  members  for  carrying 
on  the  business  of  purchasing  such  goods  as 
the  members  need  and  reselling  them  to  the 
members.  In  other  words,  it  is  not  a  sales 
agent,  but  a  purchasing  agent.  It,  in  fact, 
ib  a  dealer  in  merchandise." 

Credit  union  as  ''cooperative  bank.** — 
Credit  unions  organized  under  the  laws  of 
the  Commonwealth  of  Massachusetts,  being 
in  substance  and  in  fact  the  same  as  "  co- 
operative banks  .  .  .  organized  and  operated 
for  mutual  purposes  and  without  profit," 
come  within  the  provisions  of  the  fourth 
paragraph  of  this  section.  (IQ*!?)  31  Op. 
Atty.-Gen.  176,  wherein  it  was  said:  "The 
similarity  between  credit  unions  and  co- 
operative banks,  as  they  exist  in  Massa- 
(liusetts,  is  striking.  Having  in  mind  the 
lii  story  of  the  insertion  of  the  fourth  para- 
graph of  section  11  of  the  income  tax  law,  it 
must  be  conceded  that  although  credit  unions 
do  not  come  within  the  letter  of  the  para- 
paph,  such  associations  are  wholly  within 
the  intention  and  meaning  of  Congress  as 
therein  expressed.  Because  the  words  *  credit 
union '  were  not  specifically  used  is  cer- 
tainly no  reason  for  saying  that  such  organi- 
zations are  subject  to  the  tax  imposed  by 
the  act,  if  on  examination  of  the  purpose  and 
clject  of  such  associations  it  appears  that 
they  are  substantially  identical  with  domes- 


tic building  and  loan  associations  or  co- 
operative banks  'organized  and  operated  for 
mutual  purposes  and  without  profit.'  It  is 
to  be  presumed  that  Congress  intended  that 
the  general  terms  used  in  section  11  should 
be  so  construed  as  not  to  lead  to  injustice, 
oppression,  or  an  absurd  consequence.  Holy 
Trinity  Church  f.  United  States,  143  U.  S. 
457. 

"  The  history  of  credit  unions  in  the 
I  lii  ted  States  is  a  brief  one,  the  first  credit 
linion  being  organized  in  Massachusetts  in 
1910  under  the  provisions  of  chapter  419, 
b'cts  of  1909,  and  since  that  time  more  than 
5('  credit  unions  have  commenced  operations 
in  that  state.  The  legislatures  of  New  York, 
W  isconsin,  and  Texas  have  authorized  the 
establishment  of  the  system." 

Income   belonging  to   a   charity. —  Income 
received  by  a  decedent's  estate  which  is  be- 
queathed under  the  will  to  a  charity  is  not 
taxable   under    this   Act,    since   this    section 
specifically   provides  that  income  which  be- 
longs  to   a   charitable   institution  shall   not 
be  subject  to  the  tax.     Stockton  v,  Lederer, 
(E.  D.  Pa.  1919)   262  Fed.  173.     In  passing 
upon   this   question,   the   court  said :      "  The 
argument  of  counsel  for  the  United   States, 
concisely    and    perhaps    inadequately    stated, 
is  that,  the  estate  being  an  entity  or  person 
having  an  income  within  the  meaning  of  the 
tax  laws,  this  income  is  taxable  as  such  not- 
withstanding the  fact  that  it  ultimately  goes 
to  the  charity.    The  thought  upon  which  the 
argument  is  based  is  supported  by  the  state- 
ment   tliat,    notwithstanding    the    fact    that 
the  estate  is  large  and  the  income  therefrom 
many  times  the  sum   required  to  meet   the 
annuities,   there   is   no   legal   certainty   that 
anything  will  go  to  the  charity.    The  income 
as  income  belonging  to  the  estate  is  taxable 
under  the  provisions  of  the  taxing  statute,  and 
is  exempt  only  so  far  as  it  goes  to  the  charity. 
Tlierefore,  if  it  does  not  go  to  the  charity, 
there  is  no  ground  of  exemption,  and   as  it 
cannot    now   be    determined   with    legal    cer- 
tainty  that    it   will   go    to    the   charity,    it 
remains    taxable.      There   are    at    least    two 
obstacles  in  the  way  of  the  acceptance  of  this 
argument  as  sound.     One  is  that  there   are 
two  grounds  of  exemption  from  taxation.    A 
part  of  the  income  is  exempt  because  of  the 
exemption   in   favor   of  charity.     The    other 
part  is  exempt  because  it  is  below  in  amount 
the  taxable  limit.    The  two  take  in  the  whole 
income,  and  it  is  difficult  to  escape  the  con- 
clusion that  if  the  whole  income  is  exempt, 
none  of  it  is  taxable.     The  other  obstacle  is 
really    the    same    viewed    from    a    different 
standpoint.     It   is  that   this   income    is   not 
the  income  of  the  estate,  but  of  the  parties 
to  whom  it  is  given.     The  legal  representa- 
tives of  the  testator  are  nothing  more  than 
the  reservoir  and  conduit  pipe  through  ivhich 
the  income  reaches  the  beneficiaries    of  the 
testator's  bounty.    If  that  income  is  cut  off, 
so  that  it  does  not  arise  or  is  lost  in  the 
hands  of  the  trustees,  the  loss  is  the  loss  of 
the  beneficiaries.     This  is  nothing  more  than 
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the  emphatic  statement  that  the  income 
which  the  United  States  is  proposing  to  tax 
18  their  income.  Moreover,  it  may  be  stated 
in  addition  that  the  fact  theory  upon  which 
counsel  for  the  United  States  base  their 
argument  is  wholly  fanciful  and  artificial. 
Practically  speaking,  there  is  a  surplus  of  in- 
come which  goes  to  charity,  so  that  the  whole 
fabric  of  the  argument  is  based  upon  a  legal 
figment,  and  to  recur  to  the  thought  already 
expressed,  as  no  part  ot  the  income  is  tax- 
able if  it  is  the  income  of  the  beneficiaries, 
we  do  not  see  how  the  fact  that  the  chari- 
table beneficiary  may  not  receive  its  share  in 
any  way  affects  the  question. 

"We  have  dealt  with  the  case  as  to  its 
facts  on  the  basis  of  the  corpus  of  the  residu- 
ary estate,  together  with  the  accumulations 
of  income  going  under  the  will  to  the  charity. 
Of  course,  if  there  were  here  an  intestacy 
as  to  the  whole  or  any  part  of  the  estate  an 
entirely  different  question  would  arise,  be- 
cause the  income  which  is  claimed  to  be 
taxable  would  not  be  wnthin  the  exception  to 
the  act.  We  have  viewed  the  question  of 
intestacy  as  a  closed  question  for  the  reason 
that  this  will  has  been  construed  by  the 
state  courts,  and  the  finding  made  thereon 
fixes  the  status  of  all  possible  claimants.  As 
a  consequence  we  must  perforce  accept  this 
finding,  inasmuch  as  a  finding  by  this  court 
that  any  portion  of  the  estate,  either  corpus 
or  income,  passed  to  distributees  under  the 
intestate  law^s  would-be  the  finding  of  some- 
thing which  does  not  exist  and  which  legally 
cannot  possibly  come  into  existence.  As  a 
farther  conseouence  we  have  not  taken  up 
the  subject  of  intestacy,  but  accept  the  ruling 
made  that  the  decedent  did  not  die  intestate 
as  to  any  part  of  his  estate. 

''It  may  be  conceded  that  the  income 
from  this  estate  is  within  the  general  taxing 
clause  of  the  act  of  Congress  because  all 
persons  who  receive  income  which  ultimately 
goes  to  another  are  required  to  withhold  out 
of  the  income  a  sum  equivalent  to  the  normal 
income  tax  and  render  a  return  thereof,  etc. 
It  is  to  be  observed,  however,  that  the  income 
out  of  which  this  tax  sum  is  to  be  withheld 
is  the  income  of  some  one  who  is  subject  to 
the  tax,  and  subclause  (a)  of  clause  G  (38 
Stat  172)  provides  that  income  moneys 
which  go  to  charity  and  other  named  insti- 
tutions of  like  general  character  are  not 
within  the  taxing  clause  of  the  act.  This 
statement  is  made  with  respect  to  the  pro- 
visions of  the  taxing  act  of  1913  (Act  Oct. 
3,  1913,  c.  16,  38  Stat.  114)  assuming  it  to 
include  the  incomes  from  unsettled  decedents' 
estates  which  were  included  by  the  act  of 
1916  (Act  Sept.  8,  1916,  c.  463,  39  Stat. 
7661. 

"The  act  of  1917  (Act  Oct.  3,  1917,  c.  63, 
40  Stat.  329),  so  far  as  we  have  been  able 
to  discover,  does  not  change  the  situation. 
The  language  employed  in  the  act  of  1916, 
which  makes  clear  the  inclusion  of  incomes 
from  decedents'  estates  as  taxable,  is  open 
to  a  construction  which  would  include  the  in- 
come which  is  derived  from  the  assets  of  this 


estate,  but  section  11  (a)  of  the  same  act 
specifically  provides  that  income  which  be- 
long to  a  cnaritable  institution  shall  not  be 
subject  to  the  tax.  The  part  of  the  income 
which  goes  to  the  sole  remaining  annuitant 
is  not  taxable  because  of  the  provision  which 
is  in  every  one  of  the  acts  declaring  incomes 
up  to  a  certain  amount  not  to  be  taxable 
under  the  act." 

1918  Supp.,  p.  328,  sec.  11  (b). 

The  Pennsylvania  workmen's  compensation 
fund,  which  is  established  to  insure  em- 
ployers against  the  liability  imposed  by  the 
state  workmen's  compensation  act,  is  ex- 
empt from  taxation  under  this  section  and 
paragraph.     (191S)  31  Op.  Atty.-Gen.  3CS 

1918  Supp.,  p.  334,  sec.  13(c). 

Liability  of  tiustee  in  bankniptcy  to  tax. 

—  Only  net  income  earned  by  a  trustee  while 
operating  the  business  of  a  bankrupt  cor- 
poration is  taxable  under  paragraph  (c)  of 
this  section.  Accordingly,  where  a  trustee  is 
not  carrying  on  the  business  of  the  bank- 
rupt corporation,  funds,  alleged  to  constitute 
net 'income,  which  are  the  result  of  a  com- 
promise made  by  the  trustee  with  a  foreign 
corporation  of  a  claim  for  nonpayment  of 
salary  and  commissions  by  the  foreign  cor- 
poration to  the  bankrupt  corporation  as  its 
agent,  are  not  taxable  under  this  section. 
Tn  re  Heller,  (C.  C.  A.  2d  Cir.  1919)  266 
Fed.  208,  169  0.  C.  A.  276. 

1918  Supp.,  p.  334,  sec.  13(d). 

An  inventory  taken  by  a  manufacturer  of 
or  a  dealer  In  merchandise  at  cost  or  market 
vahie. —  See  annotation  under  sec.  8(g) 
supra,  p.  556. 

1918  Supp.,  p.  335,  sec.  14. 

Right  of  state  offlceri  to  access  to  retuma. 

—  The  act  of  the  state  of  New  York  (Laws 
1917,  ch.  7^) ,  which  imposes  a  franchise  tax 
on  manufacturing  and  mercantile  corpora- 
tions, does  not  impose  "  a  general  income 
tax"  within  the  meaning  of  the  proviso  of 
this  section  authorizing  proper  state  officers 
to  have  access  to  and  abstracts  of  income 
returns  of  corporations.  Therefore  the  Secre- 
tary of  the  Treasury  is  not  authorized  to 
grant  the  request  of  the  governor  of  New 
York  to  have  access  to  the  returns  of  in- 
come made  to  the  Federal  Government  or  to 
abstracts  thereof  in  so  far  as  the  request  is 
based  upon  the  aforesaid  proviso.  (1917) 
31  Op.  Atty.-Gen.  148. 

1918  Supp.,  p.  339,  sec.  600. 

Sales  in  foreign  commerce. —  The  tax 
levied  by  this  section,  and  by  the  analogous 
sections,  upon  articles  sold  by  a  manufac- 
turer, producer,  or  importer,  does  not  apply 
to  sales  in  foreign  commerce  by  a  manufac- 
turer, producer,  or  importer  located  in  one 
of  the  several   states  of  the  United   States. 
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(1918)    31    Op.    Atty.-Gen.   299,   wherein    it 
was  said: 

"  In  my  opinion  to  you  of  March  12  last 
(31  Op.  230)  I  held  that  section  500  of  the 
Act  of  October  3,  1917,  levying  a  tax  upon 
the  transportation  of  property  from  one 
point  in  the  United  States  to  another  should 
not  be  held  applicable  to  property  in  the 
course  of  transportation  to  foreign  countries, 
because  such  a  construction  would  cause 
grave  doubt  as  to  the  validity  of  that  por- 
tion of  the  act,  in  view  of  the  constitutional 
prohibition  against  a  tax  upon  articles  ex- 
ported from  any  state. 

"  Since  that  opinion  was  rendered  the  Su- 
preme Court,  in  the  case  of  Peck  v.  Lowe, 
decided  Maiy  20  last,  has  announced  at 
length  the  principles  governing  this  subject, 
8o  as  to  leave  nothing  except  their  intelligent 
application. 

*'In  the  case  referred  to  the  court,  having 
before  it  the  unlimited  power  of  Congress  to 
lay  taxes  on  the  one  hand  and  the  constitu- 
tional prohibition  that  no  tax  shall  be  laid 
on  articles  exported  from  any  state  on  the 
other,  stated  that  the  amendment  prohibiting 
a  tax  on  articles  exported  — 

"  *  Excepts  from  the  range  of  that  power 
articles  in  course  of  exportation,  .  .  .  the  act 
or  occupation  of  exporting  .  .  .  ,  bills'  of 
lading  for  articles  being  exported  .  .  .  , 
charter  parties  for  .the  carriage  of  cargoes 
from  state  to  foreign  ports  .  .  .  ,  and 
policies  of  marine  insurance  on  articles  being 
exported  ....  In  short,  the  court  has  in- 
terpreted the  clause  as  meaning  that  exporta- 
tion must  be  free  from  taxation,  and  there- 
fore, as  requiring  "not  simply  an  omission 
of  a  tax  upon  the  articles  exported,  but  also 
a  freedom  from  any  tax  which  directly  bur- 
dens the  exportation." ' 

**  The  court  then  announced  as  a  general 
principle  governing  the  validity  of  a  tax 
claimed  to  be  on  articles  exported  that  — 
*The  true  test  of  its  validity  is  whether 
it  "  so  directly  and  closely "  bears  on  the 
"  process  of  exporting  **  as  to  be  in  substance 
a  tax  on  the  exportation.' 

"Finally,  in  deciding  that  a  tax  on  the 
net  income  of  an  exporter  was  not  a  tax  on 
the  articles  exported  by  him,  the  court,  ex- 
plaining the  extent  to  which  it  was  prepared 
to  go,  stated  that  such  a  tax  upon  the  net 
income  of  the  individual  engaged  in  the  busi- 
ness of  exporting  was  not  a  tax  '  on  any- 
thing whicn  inherently  or  by  the  usages  of 
commerce  is  embraced*  in  exportation  or  any 
of  its  processes.' 

"The  inference  necessarily  and  justly  is 
that  a  tax  upon  anything  which  inherently 
or  by  the  usages  of  commerce  is  embraced  in 
exportation  or  any  of  its  processes  is  a  tax 
upon  '  articles  exported '  within  the  meaning 
of  the  Constitution. 

"The  tax  levied  by  section  600  of  the  Act 
of  October  3,  1917,  and  by  the  analogous 
sections  is  clearly  one  on  sales,  and  it  is 
measured  by  the  price  for  which  the  article 
is  sold.     If,   therefore,  this  tax  be  held  to 


apply  to  sales  in  foreign  commerce,  its  in- 
cidence will  be  directly  upon  a  process  in- 
herently embraced  in  exportation  to  as  full 
an  extent  as  a  tax  on  freights,  on  the  charter 
party,  or  on  the  policy  of  insurance. 

"  The  subject  matter  of  your  question  is 
therefore  governed  by  my  opinion  to  you  of 
March  12  last,  confirmed  by  the  principles 
stated  by  the  Supreme  Court  in  Peck  t*. 
Lowe,  247  U.  S.  165,  173,  174." 

1918  Supp.,  p.  339,  sec.  600(a). 

Sale  of  truck  in  parts. —  No  tax  is  imposed 
by  this  section  on  the  sale  by  different  per- 
sons of  parts  of  automobile  trucks  to  be 
assembled  for  the  purchaser.  Rech-Mar baker 
Co.  f.  Lederer,  (E.  D.  Pa.  1919)  263  Fed. 
503. 

1918  Supp.,  p.  351,  sec.  301. 

Who  is  "manufacturer  of  shells.*' — A 
corporation  which,  having  contracted  to 
manufacture  and  deliver  to  a  foreign  govern- 
ment high  explosive  shells,  enters  into  con- 
tracts with  others  for  the  performance  of 
the  necessary  operations  to  produce  a  com- 
l>leted  shell,  doing  none  of  the  work  itself 
except  the  manufacturing  of  steel  in  bar 
form  suitable  for  the  shells,  and  the  furnish- 
ing its  subcontractors  with  certain  other 
materials  such  as  "  transit  plugs,"  "  fixing 
screws,"  and  "  copper  tubing,^'  is  subject  to 
the  munitions  manufacturers'  tax  imposed 
upon  every  person  manufacturing  projectiles, 
shells,  or  torpedoes  of  any  kind.  Carbon 
Steel  Co.  r.  Lewellyn,  (1920)  251  U.  S.  501, 
40  S.  Ct.  283,  64  U.  S.  (L.  ed.)  ~  {affirminq 
(C.  e.  A.  3d  Cir.  1919)  25S  Fed.  533,  169 
C.  C.  A.  473),  wherein  it  was  further  held 
that  the  question  whether  the  subcontractors 
of  a  corporation  which  has  contracted  to 
manufacture  and  deliver  to  a  foreign  govern- 
ment high  explosive  shells  were  correctly 
assessed  under  the  munition^  tax  did  not 
concern  the  corporation  in  its  efforts  to  resist 
such  a  tax  on  the  profits  made  by  it. 

The  net  profits  received  by  a  corporation 
from  the  manufacture  and  sale  of  certain 
steel  forgings  to  be  used  by  the  vendee  to 
fulfill  the  latter'a  contract  to  supply  a 
foreign  government  with  high  explo«iive 
shells  are  taxable  under  this  section,  in>pos- 
ing  a  tax  on  any  person  manufacturing  shells 
or  any  part  of  them.  Forged  Steel  Wheel  Co. 
r.  T^wellvn,  (1920)  251  U.  S.  511,  40  S.  Ct. 
285,  64  tj.  S.  (L.  ed.)  1,  afflrming  (C.  C. 
A.  3d  Cir.  1919) ,258  Fed.  533,  169  C  C.  A. 
473. 

A  corporation  which,  under  inspection  in 
behalf  of  the  French  government,  made  the 
steel  for  and  did  the  forging  on  certain 
shell  bodies  under  an  order  from  another 
corporation,  to  enable  the  latter  to  carry  out 
its  contract  with  such  government  for  certain 
explosive  shells,  was  engaged  in  manufac- 
turing a  part  of  such  shells  within  the  mean- 
ing of  the  Munition  Manufacturers*  Tax  Act 
imposing  a  tax  upon  the  profits  of  every  per- 
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BOB  manufacturing  projectiles,  shells,  ur  tor- 
pedoes, or  any  part  of  any  such  articles. 
Worth  Bros.  Co.  v.  Lederer,  (1920)  261  U. 
S.  607,  40  S.  Ct.  282,  64  U.  8.  (L.  ed.)  — , 
affirming  (C.  C.  A.  3d  Cir.  1910)  268  Fed. 
533,  169  C.  C.  A.  473. 

1918  Supp.,  p.  355,  sec.  500. 

Freight  on  artidea  in  covne  of  exportation 
is  not  covered  by  this  section.  And  the  ques- 
tion whether  articles  are  in  course  of  expor- 
tation does  not  depend  upon  the  bill  of  lad- 
ing or  like  formal  matters,  but  upon  the  real 
substance  and  intent  of  the  shipment.  (1918) 
31  Op.  Atty.-Gen.  239. 

1918  Supp.,  p.  358,  sec.  504(c). 

Polidea  of  insurance  issued  by  state  under 
State  Workmen's  Compensation  Act. —  Poli- 
cies of  insurance  issued  by  the  state  of 
Pennsylvania  under  the  provisions  of  the 
State  Workmen's  Compensation  Act  are  not 
subject  to  the  special  tax  imposed  upon 
policies  of  insurance  by  this  section  and 
paragraph.     (1918)  31  C^.  Atty.-Gen.  308. 

1918  Supp.,  p.  371,  Schedule  A, 
par.  4. 

Borrowing  and  return  of  shares. —  The 
stamp  tax  imposed  by  this  section  applies 
to  the  so-called  borrowing  and  return  of 
shares  or  certificates  of  stock.  (1918)  31 
Op.  Atty.-Gen.  266,  wherein,  answering  a 
letter  of  the  Secretary  of  the  Treasury,  it 
was  said: 

"  You  inclose  a  copy  of  an  opinion  ren- 
dered you  by  the  Solicitor  of  Internal 
Kevenue  to  the  effect  that  the  transfer  of 
the  stock  from  the  lender  to  the  borrower, 
and  later  from  the  borrower  to  the  lender  in 
hxlflUment  ef  the  former's  obligation,  are 
bcQi  subject  to  the  tax.  With  this  conclu- 
sifiB  I  aeree  for  the  following  reasons : 

"  1.  The  act  by  its  express  terms,  it  wiU 
be  observed,  covers  every  transfer  of  the 
legal  title  to  shares  of  stock  with  certain 
ftpeciilc  exceptions.  There  can  certainly  be 
no  doubt  that  there  is  a  transfer  of  the  legal 
title  from  the  lender  to  the  borrower  and 
later  from  the  borrower  to  the  lender  under 
the  circumstances  stated.  Shares  of  stodc 
are  fungible  things,  and  their  loan  with  an 
agreement  to  return  things  of  the  same  class 
u  the  mutuum  of  Roman  law,  as  to  which 
no  one  can  doubt  that  title  passed  from  the 
If  nder  to  the  borrower  and  vice  versa.  .  .  . 
2  It  cannot  be  said  that  the  borrower  is  a 
mere  agent  between  the  lender  and  the  ven- 
dee, so  as  to  make  what  is  in  appearance  two 
transactions  in  reality  only  one.  There  is 
DO  privity  between  the  lender  and  the  vendee. 
The  former  looks  n^erely  to  the  borrower  and 
assumes  no  relationship  further.  There  are, 
therefore,  in  substance,  two  transactions,  a 
transfer  by  the  lender  to  tlie  borrower,  and 
a  transfer  by  the  latter  to  the  vendee,  and 
the  tax  must  be  paid  on  each.  ...  3.  As  for 


llic  provisos  in  subdivision  4,  they  should 
receive  a  fair  interpretation  in  connection 
with  the  whole,  but  there  must  be  clear  lan- 
guage before  it  can  be  assumed  that  exenn>- 
tion  from  taxation  was  intended.  .  .  .  The 
first  proviso  deals  with  deposits  of  stock  as 
collateral  security  for  a  loan,  and  the  second 
with  the  transfer  of  stock  between  a  broker 
and  his  customer.  Under  no  fair  interpre- 
tation can  either  be  held  to  cover  the  loan 
of  stock  undier  the  circumstances  now  under 
consideration. 

''A  loan  of  stock  cannot  be  called  a  pledge 
thereof  within  the  meaning  of  the  first  pro- 
viso. The  transaction  is,  in  effect,  the  re- 
verse of  that  covered  by  tiie  proviso.  In  the 
latter  case,  money  is  loaned,  and  stock  is 
deposited  as  collateral  for  its  return.  In  the 
case  now  in  question  stock  is  loaned  and 
money  is  deposited  as  collateral  for  its  re- 
turn. In  one  case  the  debt  is  money,  in  the 
other  stock.  ...  As  to  the  second  proviso, 
it  is  sufficient  to  say  that  the  relationship 
between  the  lender  and  the  borrower  in  the 
present  case  is  not,  in  any  sense,  that  of  a 
broker  buying  and  selling  stocks  for  a  cus- 
tomer." 

1918  Supp.,  p.  373,  Schedule  A, 
par.  7. 

A  sheriff's  deed  giyen  on  mortgage  fore- 
closure is  not  subject  to  the  stamp  tax  pre- 
scribed* by  this  paragraph.  Boise  Title,  etc., 
Co.  V.  Pfost,  (1920)  32  Idaho  7*43,  188  Pac. 
38. 

1918  Supp.,  p.  379,  sec.  29. 

**  Net  income "  as  used  in  this  section  does 
not  affect  the  definition  of  the  term  as  given 
el5:ewhere  in  the  act.  People  r.  Knapp, 
(1919)  227  N.  Y.  64,  124  N.  E.  107. 

1919  Supp.,  p.  97,  sec.  213. 

Constitutionality  of  proTision  affecting 
judge. —  The  provision  of  this  section  impos- 
ing an  income  tax  on  the  salaries  of  United 
States  judges  is  unconstitutional  as  in  viola- 
tion of  art.  Ill,  sec.  1  (see  vol.  XI,  p.  72), 
providing  that  all  federal  judges  shall  at 
stated  times  receive  for  their  services  a  com- 
pensation "  which  shall  not  be  diminished 
during  their  continuance  in  office.**  Evans 
r  Gore,  (1920)  263  U.  S.  245,  40  S.  Ct.  560, 
84  U.  S.  (L.  ed.)  — ,  revering  (W.  D.  Ky. 
1919)   262  Fed.  650. 

Salaries  and  wages  of  state  officials  and 
employees  are  not  subject  to  an  income  tax. 
(1919)  31  Op.  Atty.-Gen.  441,  wherein  it  was 

Baid: 

"  In  my  opinion  the  Solicitor  of  Internal 
Revenue  has  reached  the  correct  conclusion. 
This  conclusion  rests  upon  the  well-settled 
rule  that  the  governmental  agencies  of  the 
states  are  not  subject  to  taxation  by  the 
Federal  Government,  just  as  the  governmen- 
tal agencies  of  the  Federal  Government  are 
not  subject  to  taxation  by  the  states.    Col- 
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lector  V.  Day,  11  Wall.  113;  Pollock  f. 
Farmers'  Loan  &  Trust  CJompany,  167  U.  S. 
429;  MeCulloch  v.  Maryland,  4  Wheat.  316, 
427;  Dobbins  v.  Commissioners  of  Erie 
County,  16  Pet.  435. 

"  The  Act  in  question  provides  that  the 
taxable  income  shall  include,  among  other 
things,  gains,  profits,  and  income  derived 
from  salaries,  wages,  or  compensation  for 
personal  service.  It  does  not  specifically 
mention,  by  way  either  of  inclusion  or  ex- 
clusion, salaries  or  wages  of  state  officials  or 
employees.  Since,  however,  there  cannot  be 
any  doubt  that  such  wages  and  salaries  are 
beyond  the  taxing  power  of  Congress,  it 
cannot  be  assumed  that  they  were  intended 
to  be  included  under  the  general  head  of 
wages  and  salaries  mentioned  in  the  Act. 
The  Act  must  be  construed  as  applying  only 
to  such  wuges  and  salaries  as  can  be  con- 
stitutionally taxed  by  the  Federal  Govern- 
ment." 

1919  Supp.,  p.  107,  sec.  223. 

Who  may  administer  oaths  to  returns. — 
Section  406  of  the  regulations  promulgated 
under  this  Act  aiitliorizes  C(jinmi8sioner8 
of  deeds  to  take  oaths  to  individual  income 
tax  returns.  U.  S.  v.  Benowitz,  (S.  D. 
N.  Y.  1919)  262  Fed.  223,  wherein  it.  was 
said: 

**  Section  406  begins  by  the  bare  statement 
that  all  returns  must  be  verified  on  oath,  in 
that  respect  merely  repealing  the  statute. 
Yet  it  very  clearly  intended  —  though  it 
must  be  confessed  it  is  very  blindly  worded 
—  to  cover  the  whole  matter,  because  it  at 
once  proceeds  to  particulars,  providing  that 
soldiers  and  sailors  may  take  oaths  before 
any  one  generally  authorized  to  administer 
oaths  to  soldiers'  and  sailors  and  that  per- 
sons abroad  may  go  to  consular  officers. 
It  is,  of  course,  absurd  to  suppose  that  the 
section  taken  as  a  whole  meant  to  say  that 
only  such  officers  might  administer  oaths. 
If  so,  no  one  need,  or  indeed  could,  verify  his 
return  unless  it  were  soldiers  and  sailors  and 
persons  abroad.  This  would  repeal  the  stat- 
ute in  substance;  indeed,  such  a  regulation 
would  be  illegal. 

"  Finally,  the  section  concludes  with  a 
provision  for  the  certification  of  oaths  taken 
by  a  *  foreign  notary  or  other  official  having 
no  seal.'  This,  of  course,  directly  implies 
that  foreign  notaries  may  take  such  oaths, 
and  that  there  are  also  officials  so  authorized 
who  have  no  seals  other  than  they.  It  is 
perfectly  apparent  from  this  language  that 
tliose  who  drafted  the  section  must  have 
supposed  that  the  first  sentence  authorized 
some  officers  to  take  oaths,  for  the  last  sen- 
tence from  whieh  the  question  was  taken 
would  be  without  any  conceivable  meaning  if 
they  did  not,  just  as  the  second  and  third 
sentences,  while  logically  possible,  would  be 
absurd  and  indeed  invalid  in  law.  If  so, 
the  only  question  is  as  to  what  officers  the 
draftsmen  of  the  section  must  have  meant. 


*'  Much  the  most  rational,  and,  so  far  as  I 
can  see,  the  only  possilte,  Interpretation  is 
that  they  m«ant  to  include  all  such  as  were 
authorized  by  the  local  law  to  take  oaths 
in  their  several  districts.  If  I  do  not  so 
iT'terpret  the  language,  I  must  suppose  that 
the  regulation  which  was  meant  to  put  the 
statute  into  effect  illegally  defeated  it  by 
applying  it  in  a  whimsically  capricious  way. 
1  interpret  the  regulation,  therefore,  as  in- 
tended to  allow  a  commissioner  of  deeds, 
among  other  officials,  to  take  such  an  oath." 

Return  by  executor. —  If  a  person  is  de- 
ceased and  his  estate  is  subject  to  the  tax 
the  return  must  be  made  by  the  executor  of 
the  estate  if  there  is  one.  In  re  Hazard, 
(1920)   228  N.  Y.  26,  126  N.  E.  346. 

1919  Supp.,  p.  110,  sec.  234. 

Contributions  to  charities,  etc. —  Corporar 
tions  are  not  entitled  to  deduct  from  their 
gross  income  for  the  purposes  of  the  income 
tax  the  amount  of  contributions  made  to 
religious,  charitable,  scientific,  or  educa- 
tional corporations  or  associations,  even 
though  Fuch  contributions  are  made  to  the 
Red  Cross  or  other  war  activities.  (1919)  31 
Op.  Atty.-Gen.  617,  wherein  it  was  said: 

"  The  question  presented  is  not  whether 
corporations  may  lawfully  make  such  con- 
tributions or  gifts,  but  whether  they  fall 
within  one  of  the  deductions  allowed  to  be 
made  from  gross  income  in  ascertaining  the 
net  incomes  of  corporations  subject  to  the 
tax.  It  is  clear  that  there  is  no  express 
deduction  permitted  of  such  contributions  or 
gifts,  and  unless,  therefore,  they  fall  within 
the  definition  of  some  item  of  deduction  al- 
lowed to  corporations  by  section  234,  Part 
III,  Title  II,  of  said  Revenue  Act,  they 
are  not  permitted. 

"  The  only  head  within  which  it  might  be 
suggested  that  such  contributions  could  be 
included  is  that  of  expenses. 

"The  language  used  in  this  exemption  is 
very  guarded,  and  permits  the  deduction 
only  of  — 

''  'All  the  ordinary  and  necessary  expenses 
paid  or  incurred  during  the  taxable  year  in 
carrying  on  any  trade  or  business,  including 
a  reasonable  allowance  for  salaries  or  other 
compensation  for  personal  services  actually 
rendered,  and  including  rentals  or  other  pay- 
ments required  to  be  made  as  a  condition 
to  the  continued  use  or  possession  of  prop- 
erty to  which  the  corporation  has  not  taken 
or  is  not  taking  title,  or  in  which  it  has  no 
equity.'     (40  Stat.  1077.) 

"  It  will  be  observed  that  all  expenaee  are 
not  allowed,  but  only  ordinary  and  necessary 
expenses;  also,  of  ordinary  and  necessary  ex- 
penses, only  those  paid  or  incurred  in  carry- 
ing on  any  trade  or  business,  including  rea- 
sonable salaries  or  compen^tion)  rentals,  and 
payments  for  use  of  property  as  above 
defined.  Practically  these  same  deductions 
are  permitted  in  section  214  in  the  case  of 
individuals;    and   had  such  words   included 
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the  L*ontributioTis  or  gifts  mentioned  in  para- 
graph 11  of  section  214,  it  would  have  been 
unnecessary  to  put  in  such  paragraph,  as 
tliey  would  have  been  covered  by  paragraph  1 
of  said  section  It  is  also  evident  that  the 
ordinary  and  necessary  expenses  contem- 
plated by  paragraph  1  of  sections  214  and 
234,  allowing  deduction  of  ordinary  and 
necessary  expenses  paid  or  incurred  during 
the  taxable  year  in  carrying  on  any  trade 
or  business  in  the  case  of  both  individuals 
and  corporationa,  were  not  intended  to  in- 
clude all  necessary  expenses,  because  the  two 
immediately  succeeding  paragraphs  provide 
for  deducting  interest  and  taxes,  both  of 
which  will  he  recognized  as  necessary  ex- 
penses; also  the  provision  in  regard  to  allow- 
ance for  salaries,  compensation,  rentals,  etc.. 
Indicates  that  all  of  the  expenses,  which  are 
contemplated  under  the  terms  used  in  para- 
^ph  1  of  these  two  sections,  are  expenses 
incurred  directly  in  the  maintenance  and 
operation  of  the  business,  and  not  all  those 
which  may  be  beneficial  or  even  necessary  in 
the  broader  sense. 

"In  addition  to  the  above  considerations, 
and  to  the  fact  that  there  is  express  provi- 
sion for  deducting  contributions  or  gifts  in . 
the  case  of  individuals,  which  is  wanting  in 
the  section  proi'iding  for  deductions  to  be 
made  by  corporations,  the  Congressional 
Record  shows  that  when  the  reveniie  bill  was 
under  consideration  an  amendment  was 
offered  providing  that  corporations  might 
make  dedtictions  of  contributfons  or  gifts  as 
in  the  case  of  individuals.  This  amend- 
ment came  to  a  vote  and  was  defeated,  the 
principal  reason  assigned  in  the  debate  being 
that  it  would  be  dangerous  to  authorize  di- 
rectors to  be  generous  with  the  money  of 
their   stockholders    even    for    such   laudable 

!)Grpo8e8.  This  presents,  therefore,  a  legia- 
ative  history,  not  only  showing  the  imprea- 
sions  of  individual  members,  but  an  action 
by  one  of  the  Houses  of  Confess  expressly 
refusing  to  permit  the  deduction  under  con- 
sideration in  the  case  of  corporations." 

1919  Supp.,  p.  130,  sec.  401. 

Tax  aa  payable  out  of  estate  rather  than 
legadet. —  The  tax  imposed  by  this  section 
is  payable  out  of  the  estate  and  is  not  a 
tax  on  legacies  to  be  paid  bv  legatees.  Plun- 
kett  r.  Old  Colonv  Trust 'Co.,  (1919)  233 
Mass.  471,  124  N.  E.  265,  7  A.  L.  R.  696;  In 
re  Hamlin,  (1W9)  226  N.  Y.  407,  124  N.  E. 
4,  7  A.  L.  R.  701. 

1919  Supp.,  p.  140,  sec.  503(c). 

PoUdes  issiied  on  weekly  or  monthly  pay- 
ment plan. —  In  calculating  the  tax  imposed 
by  the  proviso  of  this  section,  on  casualty  in- 
surance policies,  issued  on  the  weekly  or 
monthly  payment  plan,  only  the  regular 
weekly  or  monthly  premium  can  be  included 
and  the  policy  fee  must  be  excluded.  (1919) 
31  Op.  Atty.-Gen.  398  wherein  it  was  said; 
**  In  the  case  of  casualty  insurance  generally, 
the  tax  is  a  fixed  per  cent  of  '  the  premium 


charged'  under  each  policy.     In  the  case  of 
industrial  insurance,  however,  it  is  a  fixed" 
per  cent  of  the  amount  of  the  first  weekly 
or  monthly  premium.    In  this  class  of  insur- 
ance there  is  a  fixed  sum,  the  payment  of 
which  is  to  recur  each  week  or  each  month, 
and  which  is  known  as  a  weekly  or  monthly 
premium.    In  addition,  upon  the  issuance  of 
the  policy  a  fixed  sum  is  charged  and  called 
a  policy  fee,  and  this  is  paid  to  the  agent 
for  his  services.     In  a  sense,  at  least,  this 
may  be  called  a  premium,  since  it  is  a  part  of 
the  consideration  paid  for  the  issuance  of  the 
policy.     And  in  the  case  of  marine,  inland, 
and  fire  insurance,  as  well  as  casualty  in- 
surance in  general,  where  the  tax  is  levied 
on  *  the  premium  charged,*  it  would  probably 
be  treated  aa  a  part  of  the  premium.    But  in 
the   case  under   consideration  the   language 
used  is  different.     It  is  a  fixed  per  cent  of   . 
the  amount  of  the  first  weekly  or  monthly 
premium.     A  weekly  premium  is  one  which 
must  be  paid  each  week  during  the  life  of  the 
policv.       Manifestly,     the     amoimt    of    the 
weekly  premium  is  the  amount  which  must 
be  paid  regularly  week  after  week.    The  tax 
is    not    levied    on    the    first    payment,    but 
on   the  first   weekly  or   monthly   premium. 
The  first  payment,   aa  actually  made,  con- 
sists    of     two     items:       a     fixed     sum     or 
policy  fee,   and  the  amount  which  must  be 
paid    regularly    each   week    or    each    month 
thereafter.     Congress  could,  of  course,  have 
made  the  amount  which  the  insured  is  re- 
quired  to    pay    upon    the    delivery    of   the 
policy  the  iMisis  for  the  tax.     On  the  other 
tiand,  it  could,  if  it  saw  fit,  measure  the  tax 
by  the  amount  to  be   paid   regularly   each 
week  or  month.     Every  person  taking  such 
insurance  understands  that  what  is  meant  by 
a  weekly  premium  is  the  amount  which  he 
must  pay  at  weekly  intervals.    I  think  Con- 
gress  has   manifested   a   clear   intention    to 
make  this  amount  the  basis  for  the  tax  and 
that  the  policy  fee  is  entirely  separate  and 
distinct   from   the   weekly   or   monthly   pre- 
mium.    I  am  therefore  of   opinion   that  in 
calculating  the  tax  only  the  regularly  weekly 
or  monthly  premium  can  be  included  and  that 
the  policy  fee  must  be  excluded." 

1919  Supp.,  p.  145,  sec.  608. 

Beer  removed  from  government  custody 
prior  to  passage  of  Act. —  Beer  upon  which 
the  tax  imposed  by  previously  existing  law 
had  been  paid,  and  which  had  been  removed 
from  government  custody  prior  to  the  pas- 
sage of  this  act,  was  not  siibject  to  the  addi- 
tional tax  imposed  by  the  section.  (1919) 
31  Op.  Atty.-Gen.  615. 

Beer  containing  one-half  of  one  per  centum, 
or  more,  of  alcohol  manufactured  and  sold 
after  May  1,  1919,  was  subject  to  the  tax 
imposed  by  this  section.  (1919)  31  Op. 
Atty.-Gen.  442. 

1919  Supp.,  p.  146,  sec.  611. 

Cider  is  subject  to  the  wine  tax  when  sold 
as  wine,  and  is  subject  to  the  soft  drink  tax 
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when  sold  not  a«  wine  but  in  bottles  or  other 
closed  containers,  but  it  is  not  otherwise 
subject  to  the  internal  revenue  laws.  (1919) 
31  Op.  Atty.-Gen.  491. 

.1919  Supp^  p.  160,  sec.  900. 

Sales  to  state  or  political  subdivision. — 

The  excise  tax  imposed  by  this  section  upon 
sales  by  manufacturers,  producers,  or  im- 
porters of  the  articles  enumerated  in  said 
section,  applies  to  sales  of  such  designated 
articles  to  a  state  or  a  political  subdivision 
tliereof,  except  those  articles  specified  in  sub- 
division 10  of  the  section.  (1010)  31  Op. 
Atty.-Gen.  520,  wherein  it  was  said:  "The 
United  States,  of  course,  cannot  tax  the 
property     or     the     instrumentalities    of     a 


state,  but  here   the   tax  is  not   laid  upon 

either  the  property  or  the  instrumentalitiea 
of  the  state.  If  it  reaches  the  state  at 
all  it  does  so  only  in  an  indirect  manner. 
The  tax  is  laid  upon  the  manufacturer,  and 
while  it  is  probable  that  he  will  pass  it  on 
to  the  consumer,  the  tax  itself  is  not  laid 
upon  the  consumer.  The  burden,  therefore, 
if  it  falls  upon  the  state,  does  so  indirectly. 
Such  an  incidental  and  indirect  effect  re- 
sults from  the  payment  of  all  taxes,  and 
while  this  tax  may  be  traced  more  directly 
into  the  cost  to  the  state,  yet  the  fact 
remains  that  it  is  an  incidental  and  indirect 
burden  upon  the  state  and  not  the  taxation 
of  either  its  property  or  its  inatrumental- 
ities." 
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Vol.  IV,  p.  337,  sec.  1  [A].     [First 
ed.,  vol.  Ill,  p.  809.] 

VI.  Validity  of  state  statutes. 
VIII.  Persons,  etc.,  subject  to  act. 
2.  Telegraph  companies. 
IX.  Commerce  as  interstate  or  intrastate. 

VI.    Validity  op  State  Statutes  (p.  340) 

Statute  of  limitations. —  In  the  absence  of 
a  federal  statute  or  a  rule  of  the  Interstate 
Cf)mmerce  Commission  the  state  statute  of 
limitations  governs  as  to  the  time  for  be- 
fjinning  an  action  by  a  carrier  to  recover  the 
difference  between  an  undercharge  and  the 
(established  rate.  St.  Louis  Southwestern  R. 
Co.  r.  Shields  Grain,  etc.,  Co.,  (Tex.  Civ. 
App.  1920)   220  S.  W.  183. 

VIII.    Persons,  Etc.,  Subject  to  Act 

2.  Telegraph  CompanicB  (p.  343) 

In  general. — To  the  same  effect  as  the 
original  annotation,  see  Western  Union  Tel. 
Co.  r.  Hanlin,  (Ind.  App.  1920)  126  N.  E. 
45. 

The  federal  government  has  assumed 
charge  of  the  field  of  interstate  commerce, 
and  by  the  Act  of  Congress  approved  June 
IS,  1910,  has  assumed  charge  of  interstate 
commerce  by  telegraph,  and  thereby  has 
removed  and  exempted  the.  same  from  the 
field  of  state  regulation  or  interference.  Con- 
gress has  conferred  upon  the  Interstate  Com- 
merce Commission  full  power  over  rates, 
charges,  facilities,  classifications,  and  prac- 
tices of  telegraph  companies  engaged  in  inter- 
state commerce,  and  has  given  to  the  Inter- 
state Commerce  Commission  power  to  ap- 
prove, alter,  or  acquiesce  in  existing  rates  or 
classifications.  Klotz  v.  Western  Union  Tel. 
Co.,    {la.  1920)    175  N.  W-  825. 

Restriction  on  state  authority  —  Penaliz- 
ing delay  on  delivering  message, —  Congress 
has .  BO  far  taken  possession  of  the  field  by 


enacting  the  provisions  of  the  Act  of  June 
18,  1910,  bringing  telegraph  companies  under 
the  Act  to  Regulate  Commerce,  aa  well   as 
placing  them  under  the  administrative  con- 
trol of  the  Interstate  Commerce  Commisaion, 
as  to  prevent  a  state  from  thereafter  penalis- 
ing the  negligent  failure  of  a  telegraph  com- 
pany to  deliver  promptly  an  interstate  tele*- 
gram  in  that  state.    Western  Union  Tel.  Co. 
f.  Boegli,    (1920)    251  U.  S.  315,  40  S.   Ct. : 
167,  64  U.  S.   (L.  ed.)— ,   {reversing  (1917) 
187   Ind.  238,   115  N.  E.   773)    wherein   the  . 
court  said :     "  The  Telegraph  Company  chal- ; 
lenged  the  right  to  subject  it  to  a  penalty 
fixed   by   a   law   of   Indiana   for   failure    to  • 
deliver   promptly   in   that   state   a   telegram  • 
sent  there  from  a  point  in  Illinois,  on  the  , 
ground  that  the  Act  of  Congress  of  June  18, 
1910    (36  Stat.  539,  545,  c.  309),  amending^ 
the   Act   to   Regulate  Commerce    (Act   Feb. 
4,  1887,  c.  104,  24  Stat.  379),  had  deprived  . 
the  state  of  all  power  in  the  nremises.     The 
court  conceding  that  if  the  act  of  Conffress 
dealt    with    the    subject    the    state    statute 
would  be  inoperative,  imposed  the  penalty  on 
the   ground   that   the   act   of    1910  did    not 
extend  to  that  field.    The  correctness  of  thia 
conclusion  is  the  one  controversy  with  which 
the  arguments  are  concerned. 

**The  proposition  that  the  act  of  IMO 
must  be  narrowly  construed  so  as  to  preserve 
the  reserved  power  of  the  state  over  the  sub- 
ject in  hand,  althouerh  it  is  admitted  that 
that  power  is  in  its  nature  federal  and  may 
be  exercised  by  the  state  only  because  of 
nonaction  by  Congress,  is  obviously  too  con- 
flicting and  unsound  to  require  further  no- 
tice. We  therefore  consider  the  statute  in 
the  light  of  its  text  and,  if  there.be  am- 
biguity, of  its  context,  in  order  to  give  effect 
to  the  intent  of  Congress  as  manifested  in 
its  enactment. 

"As  the  result  of  doing  so,  we  are  of 
opinion  that  the  provisions  of  the  stat- 
ute bringing  telegraph  companies  luider  the 
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Act  to  Regulate  Oommeroe,  as  well  as  plac- 
ing them  under  the  administrative  control  of 
the  Interstate  Commerce  Commission,  so 
clearly  establish  the  purpose  of  Congress  to 
subject  such  companies  to  a  uniform  national 
rule  as  to  cause  it  to  be  certain  that  there 
was  no  room  thereafter  for  the  exercise  by 
the  sereral  states  of  power  to  regulate,  by 
penalizing  the  negligent  failure  to  deliver 
promptly  an  interstate  telegram,  and  that  the 
court  below  erred,  therefore,  in  imposing  the 
penalty  fixed  by  the  state  statute. 

"We  do  not  pursue  the  subject  further,' 
since  the  effect  of  the  Act  of  1910  in  taking 
possession  of  the  field  was  recently  deter- 
mined in  exact  accordance  with  the  conclu- 
sion we  have  just  stated.  Postal  Teleg.- 
Cable  Co.  <?.  Warren-Godwin  Lumber  Co., 
251  U.  S.  27,  40  Sup.  Ct.  Rep.  69.  That 
case,  indeed,  was  concerned  only  with  the 
operation,  after  the  passage  of  the  Act  of 
1910,  of  a  state  statute  rendering  illegal  a 
clause  of  a  contract  for  sending  an  interstate 
telegram  limiting  the  amount  of  recovery 
under  the  conditions  stated  in  case  of  an 
anrepeated  message;  but  the  ruling  that  the 
effect  of  the  Act  of  1910  was  to  exclude  the 
possibility  thereafter  of  applying  the  state 
law  was  rested,  not  alone  upon  the  special 
provisions  of  the  Act  of  1910,  relating  to 
uiirepeated  messages,  but  upon  the  necessary 
effect  of  the  general  provisions  of  that  act, 
bringing  tel^aph  companies  under  the  con- 
trol of  the  Interstate  Commerce  Act.  The 
contention  as  to  the  continuance  of  state 
power  here  made  is  therefore  adversely  fore- 
closed. Indeed,  in  the  previous  case  the 
principal  authorities  here  relied  upon  to  sus- 
tain the  continued  right  to  exert  state  power 
after  the  passage  of  the  Act  of  I-OIO  were 
diRapproved,  and  various  decisions  of  state 
courts  of  last  resort  to  the  contrary,  one  or 
more  dealing  with  the  subject  now  in  hand, 
were  approvingly  cited." 

State  statutes  imposing  a  penalty  for  de- 
lay in  transmission  are  inapplicable  to  an 
interstate  message.  Foster  r.  Western  Union 
Tel.  Co.,    (Mo.  App.   1^20)    219   S.  W.   107. 

Telegram  to  point  in  same  state  relayed 
at  office  in  another  state  as  interstate  tele- 
gram.— A  message  addressed  to  a  point  within 
the  state  but  sent  to  a  point  without  and 
thence  relayed  to  destination  is  an  interstate 
message.  Keippel  v.  Western  Union  Tel.  Co., 
(Kan.  1920)    196  Pac.  993. 

It  has  been  held,  however,  that  where  a 
telegram  is  sent  from  a  point  in  a  state  to 
another  point  in  the  same  state  it  is  an 
intrastate  telegram  if  unnecessarily  relayed 
at  an  office  of  the  companv  in  another  state. 
Speight.!;.  Western  Unioii  Tel.  Co.,  (1919) 
178  N.  C.  146,  100  S.  E.  351,  which  further 
held  that  where  a  telegraph  company  has 
direct  available  facilities  for  transmitting 
an  intrastate  telegram  altogether  within  the 
state,  and  relays  it  at  offices  in  another 
state,  the  burden  of  proof  is  upon  it  to 
show  that  it  was  not  done  to  evade  the 
jurisdiction  of  the  state  court. 


Mental  anguish  is  not  an  element  of  re- 
covery for  failure  to  deliver  an  interstate 
message.  Western  Union  Tel.  Co.  v.  Kil- 
gore,   (Tex.  Civ.  App.  1920)  220  S.  W.  693. 

Punitive  damages. —  Punitive  damages 
will  not  lie  against  a  telegraph  company 
for  alleged  negligent  failure  te  properly 
transmit  and  promptly  deliver  a  message 
sent  bv  the  plaintiff  where  even  assuming 
that  the  conduct  of  the  defendants'  agent 
showed  a  reckless  disregard  of  the  rights  of 
the  plaintiff,  the  testimony  failed  to  show 
that  the  principal  either  expressly  or  im- 
pliedly participated  in  the  wrongful  act. 
Western  Uiiion  Tel.  Co.  v»  Norman,  (Miss. 
1920)  83  So.  465,  wherein  the  court  said: 
"Whether  or  not  the  plaintiff  is  entitled 
to  recover  punitive  damages  in  this  case  is 
to  be  governed  by  the  law  announced  by  the. 
United  States  Supreme  Court.  Byers'  Case, 
supra  [240  U.  S.  612,  36  Sup.  Ct.  410,  60 
L.  Ed.  825,  L.  R.  A.  1917A  197].  In  the 
case  of  Railroad  Co.  b.  Prentice,  147  U.  S. 
101,  13  Sup.  Ct.  261,  37  L.  Ed.  07,  the 
leading  case  of  that  court  upon .  the  subject 
of  the  recovery  of  punitive  damages,  it  is 
held  that  punitive  damages  are  not  recover- 
able against  the  principal,  unless  the  prin- 
cipal participated  in  the  wrongful  act  of 
the  agent,  expressly  or  impliedly,  by  his 
conduct  authorizing  it  or  approving  it, 
either  before  or  after  it  was  conunitted." 

IX.     Ck)MMEBCE     AS     INTERSTATE     OR     IJXTBlA" 

STATE    (p.  348) 

Shipment  passing  out  of  state  en  routed — 
A  shipment  from  one  point  te  another  in  the 
same  state  but  which  en  route  passes 
through  another  state  is  interstate.  St. 
Leu  is  Southwestern  R.  Co.  f.  Shields  Grain, 
etc.,  Co.,  (Tex.  Civ.  App.  1920)  220  S.  W. 
183. 

Effect  of  division  of  territory. — ^When 
after  the  passage  of  the  Interstate  Commerce 
Act  the  territory  of  Oklahoma  was  carved 
out  of  Indian  territory,  commerce  between 
Oklahoma  and  the  remaining  Indian  ter- 
ritory became  interstate  and  was  thereafter 
governed  by  the  Act.  Chicago,  etc.,  R.  Co. 
r.  Gist,   (Okla.  1920)    190  Pac.  878. 

Vol.  IV,  p.  355,  sec.  1  [C].    [First 

ed.,  1912  Supp.,  p.  113.] 

II.  "Just  and  reasonable"  charges. 

7.  Effect   of   published   schedule   rate. 

8.  Telegraph  messages. 

II.  "  Just  and  Reasonable  "  Charobs 

7.  Effect  of  Published  Schedule  Rate  (p.  358) 

Failure  to  post  in  stations. — "When  a 
freight  rate  has  been  filed  for  the  required 
length  of  time  with  the  Interstate  Commerce 
Commission,  and  bv  that  commission  au- 
thorized and  adopted,  it  then  becomes  effect- 
ive, although  not  filed  with  the  station 
agents  or  posted  in  the  different  stations." 
Bush  r.  Miller,  (Mo.  1919)  216  S.  W.  989. 
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8.  Telegraph  Messages  (p.  358) 

Addressee  of  telegram  as  bound  by  con- 
ditions between  sender  and  telegraph  com- 
pany.—  All  just  and  reasonable  conditions 
and  regulations,  prescribed  in  a  contract  be- 
tween a  tel^rapn  company  and  the  sender 
of  a  message,  are  binding  on  the  addressee, 
whether  his  action  to  recover  damages  for 
breach  of  duty  be  in  tort  or  in  assumpsit 
on  the  contract.  Durham  v.  Western  Union 
Tel.  Co.,   (W.  Va.  1920)    102  S.  E.  113. 

Rates  for  use  of  private  wires  as  dis- 
criminatory.—  In  Postal  Tel.-Cable  Co.  f. 
Associated  Press,  (1^0)  228  N.  Y.  370,  127 
N.  E.  2d6  {afiirming  (1918)  184  App.  Div. 
590,  171  N.  Y.  S.  791),  the  action  was  on 
contracts  to  recover  compensation  for  the 
use  by  the  defendant  of  private  wires  of  the 
plaintiff.  The  contracts  provided  for  a  fixed 
rate  of  compensation,  but  thereafter  and 
during  the  time  of  the  contract  the  plaintiff 
reduced  its  rates  for  like  service  to  others. 
It  was  held  that  the  recovery  should  be 
limited  to  the  then  prevailing  rates.  The 
court  said:  "In  August,  1912,  the  Postal 
Telegraph-Cable  Company  made  a  contract 
to  furnish  to  the  Associated  Press  the  use 
of  two  private  wires  between  Omaha,  Neb., 
and  San  Francisco,  Cal.,  for  five  years  from 
November  i,  1912,  one  wire  to  be  used  dav 
and  night,  except  between  the  hours  of  5 
a.  m.  and  8  a.  m.,  and  the  other  to  be 
used  at  night  from  6  p.  m.  to  11  p.  m.,  at 
the  yearly  rate  for  each  wire  of  $24  per 
mile  for  service  by  day,  and  $12  per  mile  for 
service  by  night.  On  December  29,  1912, 
there  was  a  like  contract  for  two  private 
wires  between  Chicago  and  Omaha.  On 
January  1,  1915,  there  was  a  contract  at 
the  same  rates,  but  for  the  term  of  one  year, 
for  a  private  wire  between  Lincoln  and 
Omaha,  Neb.,  and  Sioux  City,  Iowa.  On 
March  14,  1915,  there  was  a  contract  of 
indefinite  duration,  but  at  the  same  rates, 
for  a  private  wire  between  Omaha  and 
Sioux  City.  In  September,  1915,  the  tele- 
graph company  established  new  rates  for 
night  service  upon  private  wires  \ised  by 
press  associations  and  newspapers.  Rates 
for  press  associations  or  news  agencies  were 
reduced  on  September  1,  1915,  from  $12  to 
$6,  and  on  September  15,  1915,  from  $6  to 
$3.  Rate$%  for  newspapers  were  reduced 
from  $10  to  $5,  and  from  $5  to  $2.50.  The 
benefit  of  these  reductions  was  refused  by 
the  telegraph  company  to  the  news  agency 
conducted  by  the  defendant  under  the  name 
of  the  Associated  Press.  This  action  is 
brought  to  recover  compensation,  at  the 
rates  fixed  in  the  contracts,  for  the  use 
by  the  defendant  of  private  wires  in  August, 
September,  and  October,  1915.  The  judg- 
ment of  the  Trial  Term,  affirmed  by  the 
Appellate  Division,  limits  the  recovery  dur- 
ing the  months  of  September  and  October 
to  the  then  prevailing  rates.  The  plaintiff, 
complaining  of  the  limitation,  appeals  to 
this  court. 

"The   Act  of    Congress   regulatin?   inter- 


state commerce  imposes  upon  the  plaint  ifT. 
an  interstate  telegraph  bne,  the  duty  of 
fairness  and  equanty  in  the  treatment  of 
its  customers  (Interstate  Commerce  Act,  § 
1.  subd.  3,  and  sections  2  and  3).  It  must 
serve  them  at  reasonable  rates  and  without 
unjust  discrimination.  Western  Union  TeL 
Co.  V.  Call  Co.,  181  U.  S.  92,  21  Sup.  Ct. 
551,  45  L.  Ed.  765.  Discrimination  be- 
tween the  defendant  and  its  competitors 
there  has  been.  The  plaintiff  denies,  how- 
ever, that  the  discrimination  is  unjust.  The 
argiunent  is  twofold.  There  was  no  duty, 
we  are  told,  to  extend  the  new  schedule  to 
imexpired  contracts.  That  excuse,  if  valid, 
applies  to  all  the  leases.  If  it  fails,  there 
was  still  no  duty,  we  are  told,  to  extend  the 
new  schedule  to  the  contract  for  service  be- 
tween Omaha  and  San  Francisco,  because  d 
extraordinary  conditions  permitting  extraor- 
dinary charges. 

"  I  think  the  plaintiff  cannot  justify  dis- 
crimination   among    customers    by    dividing 
contracts   into   new    and    old,   and    applying 
a  different  rate  to  each.    The  law  says  that 
under    like    conditions    of    service,    charges 
shall    be    equal.      The    customer    who    cove- 
nants to  pay  in  accordance  with  a  schedule 
does  not  put  himself  outside  of  the  protec- 
tion of  the  statute,  and  give  license  to  the 
carrier   to   show   favor   to   his   rivals.      His 
covenant   is   made   in    contemplation   of   the 
carrier's  duty  so  to  operate  a  public  busi- 
ness that  discrimination  will  be  avoided  and 
equality    maintained.      I    do    not    mean,    of 
course,  that  equality  must  be  absolute.     By 
express  permission  of  the  statute,  messages 
may  be  divided  *  into  day,   night,  repeated, 
unrepeated,    letter,    commercial,    press,    gov- 
ernment, and  such  other  classes  as  may  be 
just    and    reasonable,'    and    different    rates 
may    be    charged    for    the    different    classes 
(Interstate    Commerce    Act,    i    1,    subd.    3; 
Matter     of     Private     Wire     Contracts,     50 
Interst.   Com.   Com'n   R.  731).     But   classes 
are  not  '  just  and  reasonable '  when  the  only 
principle    of    classification    is    one   of    order 
m   time,  with   a  resulting  division   between 
old  customers  and  new.     Favoritism   would 
be   unchecked   if   such   a   classification   were 
accepted.       Authority,     which     the     statute 
gives,  to  distinguish  between  press  messages 
and  others,   is  not  authority  to  distinguish 
between  the  press  of  to-day  and  the   press 
of  to-morrow,   any   more  than  between   the 
press  of  here  and  the  press  of  there.      Di- 
vision into  classes  is  not  the  same  things  as 
division  into  strata.     No  one  would   assert 
that  a  contract  for  a  term  of  years  would 
permit  a  carrier  to  discriminate  in  favor  of 
old  customers  to  the  prejudice  of  new.    Con- 
gress did  not  mean  that  it  should  be  used 
as  an  excuse  for  discriminating  in  favor  of 
new  customers  to  the  prejudice  of  old.      A 
schedule  that  cannot  be  maintained  against 
a    revision    of   rates   upwards    will    not    be 
interpreted  as  intended  to  survive  a  revision 
of  rates  downwards.     The  obligation  of '  the 
law  qualifies,  and,  in  case  of  conflict,  over- 
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rides,  the  obligation  of  the  contract.  For 
this  conclusion,  I  think,  the  authorities  are 
ample." 

Lindtation  of  liability. —  Ck>ngre88  has  so 
far  occapied  the  entire  field  of  the  inter- 
state business  of  telegraph  companies  by 
enacting  this  provision  respecting  interstate 
telegraph  rates,  as  to  exclude  state  action, 
invalidating  a  contract  limiting  the  liability 
of  a  telegraph  company  for  error  in  sending 
an  unrepeated  interstate  message  to  the 
refunding  of  the  price  paid  for  the  transmis- 
sion of  the  message.  Postal  Tel. -Cable  Co. 
r.  Warren-Godwin  Lumber  Co.,  (1919)  251 
U.  S.  27,  40  S.  Ct.  69,  64  U.  S.  (L.  ed.) 
—  {reveriting  (1917)  116  Miss.  660,  77  So. 
601),  wherein  the  court  said:  "We  come 
at  once  therefore  to  state  briefly  the  reasons 
why  we  conclude  that  the  court  below  mis- 
takenly limited  the  Act  of  Congress  of  1910 
and  why  therefore  its  judgment  was 
erroneous. 

"In  the  first  place,  as  it  is  apparent  on 
the  face  of  the  Act  of  1910,  that  it  was 
intended  to  control  tel^raph  companies  by 
the  Act  to  Regulate  Commerce,  we  think  it 
clear  that  the  Act  of  1910  was  designed  to 
and  did  subject  such  companies  as  to  their 
interstate  business  to  the  rule  of  equality 
and  uniformity  of  rates  which  it  was  nuini- 
festly  the  dominant  purpose  of  the  Act  to 
Regulate  Commerce  to  establish,  a  purpose 
which  would  be  wholly  destroyed  if,  as  held 
by  the  court  below,  the  validity  of  contracts 
made  by  telegraph  companies  as  to  their  in- 
terstate commerce  business  continued  to  be 
subjected  to  the  control  of  divergent  and  it 
may  be  conflicting  local  laws. 

"In.  the  second  place,  as  in  terms  the  Act 
empowered  telegraph  companies  to  establish 
reasonable  rates,  subject  to  the  control 
which  the  Act  to  Regulate  Commerce  ex- 
erted, it  follows  that  the  power  thus  given, 
limited  of  course  by  such  control,  carried 
with  it  the  primary  authority  to  provide  a 
rate  for  unrepeated  telegrams  and  the  right 
to  fix  a  reasonable  limitation  of  respon- 
aibilitv  where  such  rate  was  charged,  smce, 
as  pointed  out  in  the  Primrose  Case  [154 
U.  8.  11,  the  right  to  contract  on  such  sub- 
ject was  embraced  within  the  grant  of  the 
primary  rate-making  power. 

"In  the  third  place,  as  the  Act  expressly 
provided  that  the  telegraph,  telephone  or 
cable  messages  to  which  it  related  may  be 
'  classified  into  day,  ni^ht,  repeated,  unre- 
peated letter,  commercial,  press,  govern- 
ment, and  such  other  classes  as  are  just  and 
reasonable,  and  different  rates  may  be  charged 
for  the  different  classes  of  messages,'  it  would 
aeem  immistakably  to  draw  under  the  fed- 
eral control  the  very  power  which  the  con- 
struction given  below  to  the  act  necessarily 
excluded  from  such  control.  Indeed,  the 
conclusive  force  of  this  view  is  made  addi- 
tionally cogent  when  it  is  considered  that  as 
pointed  out  by  the  Interstate  Commerce 
Commissiun  (Clay  Count v  Produce  Co.  r. 
Western  Union  Telegraph   Co.,  44  I.  C.  0. 


670)  from  the  very  inception  of  the  tele- 
graph business,  or  at  least  for  a  period  of 
forty  years  before  1910,  the  unrepeated  mes- 
sage was  one  sent  under  a  limited  rate  and 
subject  to  a  limited  responsibility  of  the 
character  of  the  one  here  in  contest. 

"  But  we  need  pursue  the  subject  no  fur- 
ther, since,  if  not  technically  authoritatively 
controlled,  it  is  in  reason  persuasively  set- 
tled by  the  decision  of  the  Interstate  Com- 
merce Commission  in  dealing  in  the  case 
above  cited  with  the  very  question  here 
under  consideration  as  the  result  of  the 
power  conferred  by  the  Act  of  Congress  of 
1910;  by  the  careful  opinion  of  the  Cir- 
cuit Court  of  Appeals  of  the  Eighth  Circuit 
dealing  with  the  same  subject  (Gardiner  v. 
Western  Union  Telegraph  Company,  231 
Fed.  405,  145  C.  C.  A.  309);  and  by  the 
numerous  and  conclusive  opinions  of  state 
courts  of  last  resort  which  in  considering 
the  Act  of  1910  from  various  points  of  view 
reached  the  conclusion  that  that  Act  was 
an  exertion  by  Congress  of  its  authority  to 
bring  under  federal  control  the  interstate 
business  of  telegraph  companies  and  there- 
fore was  an  occupation  of  the  field  by  Con; 
gress  which  excluded  state  action."  See  to 
the  same  effect  Western  Union  Tel.  Co.  v. 
Hanlin,  (Ind.  App.  1920)  125  N.  E.  45; 
Western  Union  Tel.  Co.  v.  Wright,  (Fla. 
1920)  84  So.  604;  Western  Union  Tel.  Co. 
r.  McDavid,  (Tex.  Civ.  App.  1020)  219 
S.  W.  853.  See  contra  Bowman,  etc.,  Co.  f. 
Postal  Tel.-Cable  Co.,  (1919)  290  lU.  155, 
124  N.  E.  851,  decided  prior  to  the  decision 
of  the  United  States  Supreme  Court  con- 
sidered above. 

The  liability  of  a  telegraph  company  for 
a  negligent  error  in  sending  an  unrepeated 
message  may  be  limited  to  the  amount  paid 
for  the  transmission  of  .the  message  in 
accordance  with  a  stipulation  contained  on 
the  back  of  the  telegraph  blank.  Western 
Union  Tel.  Co.  f.  Norman,  ("Miss.  1920)  83 
So.  465,  wherein  the  court  said: 

*•'  The  second  plea  of  the  appellate  com- 
pany alleged,  in  substance,  that  the  message 
in  question  was  delivered  to  and  accepted 
by  the  appellant  company  subject  to  the 
terms  of  a  certain  contract  in  writing,  a  copy 
of  which  is  attached  and  made  a  part  of 
this  plea;  that  one  of  these  terms  and  con- 
ditions is  that  the  company  should  not  be 
liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery  or  for  nondelivery  of 
any  unrepeated  message  beyond  the  amount 
received  for  sending  the  same,  and  that  the 
message  in  this  case  was  an  imrepeated  mes- 
sage; that  bv  the  Act  of  Congress  approved 
June  18,  1910  (36  Stat.  530,  c.  809),  the 
Congress  of  the  United  States  assumed  charge 
of  regulating  the  field  of  interstate  com- 
munication by  telegraph,  and  conferred  upon 
the  Interstate  Commerce  Commission  full 
power  over  the  rates,  charges,  and  practices 
of  telegraph  companies  engaged  in  interstate 
commerce  with  reference  to  such  interstate 
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commerce,  and  conferred  on  the  Interstate 
Commerce  CommisBion  power  to  approve, 
alter,  or  acquiesce  in  existing  rates  and 
classifications;  that  the  Interstate  Commerce 
Commission  prior  to  the  filing  of  the  mes- 
sage in  question  had  approved  the  rates  of 
the  appellant  company,  and  for  these  reasons 
that  the  stipulations  in  the  contract,  subject 
to  which  the  message  was  accepted,  which 
limit  the  defendant's  liability  to  the  price  of 
the  message,  w^ere  reasonable,  and  valid  and 
binding.  The  record  does  not  show  that  a 
demurrer  was  filed  to  this  plea,  neither  does 
it  show  that  issue  was  taken  upon  it,  but 
from  the  entire  record  it  is  apparent  that 
the  case  was  tried  upon  the  assumption  that 
this  plea  was  insufficient  as  a  matter  of  law. 
In  fact  at  the  time  of  the  trial  of  the  case 
the  cases  of  Dickerson  v.  Western  Union  Tel. 
Co.,  114  Miss.  115,  74  So.  779,  and  Warren- 
Godwin  Lumber  Co.  v.  Postal  Tel.  A 
Cable  Co.,  116  Miss.  660,  77  So.  601,  the 
latest  announcements  of  this  court  upon 
this  question,  expressly  held  that  these 
stipulations  appearing  upon  the  back  of  the 
telegraph  blanks  were  unreasonable  and 
void,  and  the  learned  circuit  judge  followed 
.the  ruling  as  announced  in  these  two  cases 
in  so  holding  in  this  case.  The  question 
was  further  submitted  to  the  jury  as  to 
whether  or  not  punitive  damages  could  be 
recovered  by  the  plaintiff.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  in 
the  court  below  for  $450,  from  which  judg- 
ment this  appeal  is  prosecuted. 

"  This  court  held  m  the  case  of  Western 
Union  Tel.  Co.  i\  Showers,  112  Miss.  411,  7*3 
South.  276,  that  Congress  by  the  Act  of 
June  18,  1910,  had  taken  possession  of  the 
field  of  interstate  commerce  by  telegraph  to 
the  exclusion  of  the  power  of  the  state  to 
legislate  with  reference  thereto.  This  de- 
cision was  subsequently  overruled  by  the 
Dickerson  Case,  supra.  The  question,  decided 
in  the  case  of .  Warren-Godwin  Lumber  Com- 
pany, suprxt,  U  the  identical  question  now 
before  us,  namely,  whether  or  not  the 
liability  of  the  telegraph  company  for  a  neg- 
ligent error  in  sending  an  unrepeated  mes- 
sage would  be  limited  U)  the  amount  paid  for 
the  transmission  of  the  message  in  accord- 
ance with  the  stipulation  contained  on  the 
telegram.  This  court,  following  its  decision 
in  the  Dickerson  Case,  held  that  this  stipu- 
lation was  void.  This  Warren-Godwin  Lum- 
ber Co.  Case  has  been  lately  decided  by  the 
Supreme  Court  of  the  United  States,  and  the 
judgment  of  this  court  is  by  it  reversed.  25 
U.  S.  27,  40  Sup.  Ct.  69,  64  L.  Ed.  — .  In 
this  opinion  the  Supreme  Court  of  the 
United  States  holds  that  the  Act  of  1910 
*  was  intended  to  control  telegraph  com- 
panies by  the  Act  to  Regulate  Commerce,' 
and  that  this  Act  subjects  telegraph  com- 
panies '  as  to  their  interstate  business  to  the 
rule  of  equality  and  uniformity  of  rates 
which  it  was  manifestly  the  dominant  pur- 
pose of  the  Act  to   Regulate  Commerce  to 


establish,  a  purpose  which  would  be  whollj 
destroyed  if  .  .  .  the  validity  of  contracts 
made  by  telegraph  companies  as  to  their 
interstate  commerce  business  continued  to 
be  subject  to  the  control  of  divergent,  and 
it  may  be  conflicting,  local  laws.'  This 
opinion  holds  that  the  stipulation  in  the 
contract  above  referred  to  is  a  valid  and 
binding  one.  Primrose  t?.  Western  Union 
Tel.  Co.,  154  U.  S.  1,  14  Sup.  Ct.  1098,  38 
L.  Ed.  883.  ...  It  follows  that  the  special 
plea  referred  to  is  a  good  plea  as  a  matter 
of  law.  The  cases  of  Dickerson  c.  W^e.stern 
Union  Tel.  Co.,  114  Miss.  115,  74  South. 
779,  and  Warren-Godwin  Lumber  Co.  f.  Pos- 
tal Tel.  &  Cable  Co.,  116  Miss.  660,  77 
South.  601,  or  such  parts  of  them  as  are  in 
conflict  with  this  opinion,  are  hereby  ex- 
pressly overruled.** 

In  Klotz  r.  Western  Union  Tel.  Co.,  (la. 
1920)  175  N.  W.  825,  which  was  an  action 
by  the  sendee  of  a  telegram  against  the 
telegraph  company  sending  it  for  failure  to 
deliver  it  within  a  reasonable  time  after  it 
was  received  by  the  *iompany,  a  written  con- 
tract on  the  back  of  the  telegram  was  held 
valid  which  limited  the  company's  liability 
to  fifty  dollars  and  contained  statements 
that  it  had  filed  its  tariff  rates  with  the  In- 
terstate Commerce  Commission,  and  these 
rates  had  been  approved;  that  its  messages 
were  classified  therein  as  messages  valued  at 
fifty  dollars  and  messages  valued  in  excess 
of  fifty  dollars;  that  its  tariff  rates  were 
based  upon  the  value  of  the  message  so  fixed; 
that  when  the  value  was  more  than  fifty 
dollars  an  additional  charge  was  made.  The 
court  said:  "That  the  regulation  of  inter- 
state commerce  by  telegraph  has  been 
taken  over  and  is  exclusively  within  the 
jurisdiction  of  the  federal  law  has  been 
settled  bv  the  Supreme  Court  of  the  United 
States.  It  has  been  settled  by  that  tribunal 
that  a  sender  of  a  telegram  is  bound  by 
tlie  conditions  and  limitations  in  the  telegram 
as  to  the  amount  for  which  the  company 
shall  be  liable  in  case  of  a  failure  to  exercise 
reasonable  care  in  delivering  the  telegram. 
Primrose  v.  Western  Union  Tel.  Co.,  154  U. 
S.  1,  14  Sup.  a.  1098,  38  L.  Ed.  883,  in 
Mhich  it  was  held  that  such  a  contract  was 
not  one  exempting  the  company  from 
liability  for  its  negligence,  but  merely  a 
reasonable  condition,  approximately  adjust- 
ing the  charge,  for  services  rendered,  to  the 
duty  and  responsibility  exacted  for  its  per- 
formance. The  doctrine  of  the  Primrose 
Case,  so  far  as  it  affects  the  question  under 
consideration,  has  been  recently  reafltoned 
in  Postal  Telegraph-Cable  Co.  v.  Warren- 
Godwin  Lumber  Co.,  decided  at  the  October 
term,  1919,  of  that  court,'  26  U.  S.  27,  40 
Sup.  Ct.  69,  64  L.  Ed.  — .  The  opinion  waa 
written  by  Chief  Justice  White.  .  .  . 

"  It  was  there  held  that  the  Act  of  Con- 
gress was  an  exertion  by  Congress  of  its 
authority  to  brin^  under  federal  control 
the    interstate   busmeas    of    telegraph    com- 
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panies,  and  therefore  was  an  occupation  of 
the  field  by  Congress  which  excluded  state 
action. 

"  Without  repeating  the  reason  upon  which 
these  decisions  rest,  we  are  bound  by  them." 

This  section  warrants  a  telegraph  company 
in  inserting,  as  a  condition  of  its  contract 
with  the  sender  of  a  message,  that  in  no 
event  shall  it  be  liable  for  damages  "  for 
any  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  the  nondelivery,  of  this 
telegram,  whether  caused  by  the  negligence 
of  its  servants  or  otherwise,  beyond  the  sum 
of  fifty  doUara,  at  which  amount  this  tele- 
gram is  herebv  valued,  unless  a  greater 
value  is  stated  m  writing  hereon  at  the  time 
the  telegram  is  ofi'ered  to  the  company  for 
tranamisaion,  and  an  additional  sum  paid  or 
agreed  to  be  paid  based  on  such  value 
equal  to  one-tenth  of  one  per  cent  thereof." 
Such  a  condition  is  a  reasonable  regula- 
tion within  the  purview  of  the  federal  stat- 
ute. Dunham  v.  Western  Union  Tel.  Co., 
(W.  Va.  1920)  102  S.  E.  113,  which  further 
held  that  a  condition  in  a  contract  for  the 
transmission  of  a  telegram,  prescribing  free 
delivery  limits  to  the  radius  of  one  mile 
in  cities  of  five  thousand  population  or  more, 
and  to  one-half  mile  in  smaller  towns,  is  a 
reasonable  regulatibn,  and  that  a  condition 
in  such  contract,  relieving  a  telegraph  com- 
pany from  liability  for  damages  unless  the 
claim  therefor  is  presented  in  writing  within 
sixty  days,  is  also  a  reasonable  and  valid 
legnlation. 

"By  the  Act  of  Congress  approved  June 
18,  1910,  telegraph  companies,  as  to  their 
interstate  and  foreign  business,  have  been 
placed  under  the  supervision  of  the  Inter- 
state Commerce  Commission,  and  .  .  .  the 
Act  has  occupied  the  entire  field  and  taken 
complete  control  of  the  regulation  of  tele- 
graph companies  to  the  exclusion  of  state 
laws."  Rasher-Kingman-Herrin  Co.  c.  Pos- 
tal Tel.-Cable  Co.,  (1919)  108  Wash.  543, 
186  Pac.  947,  1119,  holding  to  be  valid  a 
limitation  of  liability  for  error  in  an  unre- 
peated  message. 

Vol.  IV,  p.  359,  sec.  1  [D].     [First 

ed.,  1912  Supp.,  p.  113.] 

Suit  to  enjoin  change  in  clasaification.— 
The  issuance  of  a  supplement  to  the  general 
classification  whereby  certain  commodities 
are  excluded  from  shipment,  may  be  enjoined 
without  resort  to  the  Interstate  Commerce 
Commission.  Viscose  Co.  r.  Hines,  (E.  D. 
Pa.  1920)  263  Fed.  726,  wherein  the  court 
said: 

"If  the  commission  has  power  to  pass 
upon  the  question,  that  power  must  appear 
somewhere  in  the  acts  of  Congress.  There 
ia  no  question  here  of  reasonableness  of 
rates,  nor  of  classification  affecting  rates, 
nor  of  discrimination,  nor  of  undue  prefer- 
ence or  advantage,  nor  of  the  construction 


uf  tariffs.  All  of  such  questions  are  com- 
mitted to  the  commission  under  the  policy 
requiring  uniformity  of  decision  upon  these 
matters.  What  the  defendant  ha^  (^one  is 
the  same  thing  that  is  denominated  in  Louis- 
ville &  Nashville  Railroad  Co.  i*.  Cook  Brew- 
ing Co.,  223  U.  S.  70,  32  Sup.  Ct.  189,  66 
L.  Ed.  355,  as  the  announced  purpose  of  the 
railroad  company  to  abjure  ite  function  and 
auty  as  a  common  carrier  in  respect  of  in- 
terstate shipments,  which  threatened  th>> 
rvin  of  complainant's  business,  and  relief  b^ 
injunction  against  such  a  continued  course 
of  conduct  was  held  to  be  one  which  in  such 
circumstances  might  be  granted.  If  a  carrier 
may,  through  the  filing  of  notice,  or  through 
cancellation  of  a  classification,  or  througli 
Inclusion  of  one  commodity  among  articles 
not  accepted  for  transportation,  exclude 
that  commodity  from  transportation,  it  may 
by  like  means  exclude  from  transportation 
any  other  commodity  which  has  become  an 
established  subject  of  interstate  commerce,  to 
the  ruin  and  destruction  of  the  established 
business  of  any  shipper.  And  if  the  railroad 
company  may  not  justify  its  exclusion 
through  obedience  to  a  state  law,  as  in 
Louisville  &  Nashville  Railroad  Co.  v.  Cook 
Brewing  Co.,  supra,  how  can  it  justify  it  by 
its  own  voluntary  act? 

'^As  the  question  in  this  case  only  involves 
the  right  of  ^  the  railroad  to  exclude  from 
transportation  a  commodity  which  has  for 
years  been  accepted  and  recognized  by  the 
(ief  end  ants  as  proper  for  transportation,  and 
is  not  includecl  within  the  powers  conferred 
upon  the  Interstate  Commerce  Commission 
to  hear  and  determine  in  the  first  instance, 
it  is  held  that  the  court  has  jurisdiction,  and 
primary  resort  to  the  Interatate  Commerce 
Commission  is  not  necessary." 

Vol.  IV,  p.  359,  sec.  1  [E].    [First 

ed.,  1912  Supp.,  p.  114.] 

IV.   Injuries   Received   While   Ridiito  on 

Free  Pass 

2.  Limitation  of  Liahility   (p.  362) 

Facts  when  insufficient  to  show  one  an 
interstate  passenger. —  The  mental  purpose 
of  a  railway  employee  traveling  on  an 
annual  pass,  good  only  over  a  line  wholly 
within  the  state,  to  continue  his  journey 
into  another  state,  using  another  carrier  to 
a  point  still  within  the  state,  where  he  ex- 
pected to  find  awaiting  him  another  pass 
from  the  first  carrier  which  would  he  good 
for  the  interstate  part  of  his  journey,  does 
not  make  him  an  interstate  passenger  while 
tiaveling  on  the  first  pass,  so  as  to  validate, 
contrary  to  local  public  policy,  a  stipulation 
in  such  pass  releasing  the  carrier  from 
liabilitv  for  negligence.  New  York  Cent.  R. 
Co.  f. 'iSlohney,  (1920)  252  U.  S.  162,  40 
S.  Ct.  287,  64  U.  S.  (L.  ed,)  — . 
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Exemption  from  ordinary  negligence  in  a 
pass  permitted  by  this  section  is  valid.  Mie- 
souri,  etc.,  K.  Go.  i*.  Zuber,  (1919)  7*6  Okla. 
146,  184  Pac.  452,  7  A.  L.  R.  840. 

Vol.  IV,  p.  363,  sec.  1  [F].    [First 

ed.,  1912  Supp.,  p.  115.] 

VI.  OwmBBSHIF    BT    RaILBOAD    OF    StOOK    UT 

Mining  Company    (p.   366) 

The  combination  in  a  single  corporation 
of  the  ownership  of  all  of  the  stodc  of  a 
carrier  and  of  all  of  the  stock  of  a  coal 
company  violates  this  section,  making  it 
unlawful  for  any  railway  company  to  trans- 
port in  interstate  commerce  any  article 
mined  or  produced  by  it  or  under  its  au- 
thority, or  which  it  may  own,  or  in  which 
il  may  have  any  interest,  direct  or  indirect, 
where  all  three  companies  have  the  same 
officers  and  directors,  and  it  is  under  their 
authority  that  the  coal  mines  are  worked  and 
the  railway  operated,  and  they  exercise  that 
authority  in  the  one  case  in  precisely  the 
same  character  as  in  the  other;  viz.,  as 
officials  of  the  holding  company,  the  manner 
in  which  the  stock  of  the  three  is  held 
resulting,  as  intended,  in  the  abdication  of 
all  independent  corporate  action  by  both  the 
railway  company  and  the  coal  company,  in- 
volving, as  it  does,  the  surrender  to  the 
holding  company  of  the  entire  conduct  of 
their  affairs.  U.  S.  v.  Reading  Co.,  (1920) 
263  U.  S.  26,  40  S.  Ct.  426,  64  U.  S.  (L. 
ed.)  — ,  afp/rming  in  part  and  reversing  in 
part  (E.  D.  Pa.  1915)  226  Fed.  229. 

While  the  ownership  by  a  railway  com- 
pany of  shares  of  the  capital,  stock  of  a 
mining  company  does  not  necessarily  create 
ari  identity  of  corporate  interest  between  the 
two  such  as  to  render  it  unlawful,  under 
this  section,  for  the  railway  company  to 
tiansport  in  interstate  commerce  the  prod- 
ucts of  such  mining  company,  yet,  where 
such  ownership  of  stock  is  resorted  to,  not 
for  the  purpose  of  participating  in  the  affairs 
of  the  corporation  in  which  it  is  held  in  a 
manner  normal  and  usual  with  stockholders, 
but  for  the  purpose  of  making  it  a  mere 
agent,  or  instrumentality,  or  department  of 
another  company,  the  courts  will  look 
through  the  forms  to  the  realities  of  the 
relation  between  the  companies  as  if  the 
corporate  agency  did  not  exist,  and  will  deal 
with  them  as  the  justice  of  the  case  may 
require.  U.  S.  v.  Reading  Co.,  (1920)  262 
U.  S.  26,  40  S.  Ct.  425,  64  U.  S.  (L.  ed.) 
— ,  affirming  in  part  and  reversing  in  part 
(E.  D.  Pa.  1915)  226  Fed.  229. 
'  A  combination  of  competing  interstate 
railway  carriers  and  competing  coal  com- 
panies, found  to  violate  both  the  Sherman 
Anti-trust  Act  (see  vol.  IX,  p.  644)  and 
this  section,  must  be  so  dissolved  as  to  give 
each  of  such  companies  its  entire  inde- 
pendence, free  from  stock  or  other  control. 
U.  S.  V,  Reading  Co.,   (1920)    262  U.  S.  26, 


40  S.  CX  425,  64  U.  S.  (L.  ed.)  —,  aflrmmg 
in  part  and  reversing  in  part  (£.  D.  Pa. 
1915)   226  Fed.  229. 

Vol.  IV,  p.  371,  sec.  2.     [First  ed., 
vol.  ni,  p.  813.] 

III.  Unjust  Biscbimination 

2.  What  Constitutes   (p.  373) 

An  absolute  and  unconditional  contract  to 
furnish  cars  is  invalid  as  an  agreement  for 
a  special  and  discriminatory  service.  Un- 
derwood i\  Hines,  (Mo.  App.  1920)  222 
S.  W.  J037. 

Special  agreement  to  heat  car  for  a  ship- 
ment of  potatoes  is  discriminatory  and  void. 
Clemens  Produce  Co.  v.  Denver,  etc.,  R.  Co., 
(Mo.  App.  1920)  219  S.  W.  660. 

Vol.  IV,  p.  379,  sec.  3.     [First  ed., 
vol.  Ill,  p.  816.] 

III.  Undue    or   unreasonable   preference   or 
advantage. 
3.  Allotment  of  cars. 
9.  Miscellaneous. 

III.  Undue  ob  Unbeiasonable  Pbefibkncb  ob 

Advantage 

3.  Allotment  of  Cars  (p.  384) 

Jurisdiction  in  claims  for  damages. —  The 
cases  clearly  and  unmistakably  lay  down 
the  rule  that,  when  the  action  is  for  dam- 
ages due  to  the  carrier's  failure  to  furnish 
cars  when  reasonably  demanded,  the  shipper 
may  proceed  in  the  state  court;  that,  when 
the  action  is  for  damages  occasioned  by  dis- 
crimination practiced  by  the  carrier  in  the 
distribution  of  cars  during  a  period  of  car 
shortage,  and  such  distribution  has  been 
made  pursuant  to  a  rule  of  the  carrier  and 
in  conformity  with  it,  the  shipper  must  first 
proceed  before  the  Interstate  Commerce  Com- 
mission to  establish  the  discriminatory  char- 
acter of  the  rule;  but  that  where  the  dis- 
crimination is  caused  by  a  breach  of  the 
rule,  and  the  discrimination  results  from  its 
nonobservance,  then  the  state  courts  have 
jurisdiction  in  an  action  brought  by  the  ship- 
per to  recover  damages  occasioned  by  sucn 
discrimination.  Anderson  v.  Chicago,  etc,  R. 
Co.,   (Mich.  191»)    176  N.  W.  246. 

Evidence  held  to  show  discrimination. —  In 
Weber  r.  Pennsylvania  R.  Co.,  (E.  D.  Pa. 
1920)  263  Fed.  946,  the  evidence  was  held 
to  sustain  a  finding  of  discrimination  in  the 
allotment  of  coal  cars. 

9.  Miscella'neous   (p.  392) 

Agreement  to  transport  cattle  with  rea- 
sonable despatdi  coupled  with  request  that 
time  of  confinement  of  cattle  without  being 
unloaded  be  extended  for  thirty-six  hours, 
which  request  was  acceded  to  by  carrier,  has 
been  held  to  be  not  a  preferential  contract. 
Baltimore,  etc.,  R.  Co.  v.  Bower,  (Ind.  App. 
1920)   127  N.  E.  458. 
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Vol  IV,  p.  406,  sec.  6  [A].    [First 

ed.,  1909  Supp.,  p.  260.] 

II.  State  statutes. 

III.  Shipments  and  rates  affected. 

IV.  Contents,  construction  and  sufficiency  of 

schedules. 
4.  Demurrage. 

V.  Publication  of  schedules. 

1.  Necessity. 
VI.  Effect  of  published  rates. 
1.  In  general. 
3.  Contracts  of  transportation. 

II.  State  Statutes  (p.  407) 

VaHdity  of  sUte  statute  of  limitations.— 
A  state  statute  limiting  the  time  within 
which  an  action  for  an  undercharge  may  be 
brought  is  not  invalidated  by  the  federal 
legislation  prohibiting  deviation  from  the 
published  rates.  Chicago,  etc.,  R.  Co.  v, 
Frye,   (Wash.  1919)    186  Pac.  668. 

III.  Shipments  and  Rates  Affected 

(p.  407) 
Foreign  shipments. —  "  Beyond  controversy, 
transportation  by  ocean  carriers  between  the 
United  States  and  nonadjacent  foreign  coun- 
tries is  not  included  in  or  affected  by  the 
Act  to  Regulate  Commerce,  and  the  juris- 
diction of  the  Interstate  Commerce  Com- 
mission, or  the  classification  and  schedule 
of  rates  and  charges,  pursuant  to  the  act, 
cannot  extend  to  carriers  engaged  in  that 
tiansportation.  Cosmopolitan  Shipping  Co. 
t.  Hamburg-American  Packet  Co.,  13  Interst. 
Com.  Com'n  R.  266;  Chamber  of  Commerce 
of  If.  Y.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  24 
Interst.  Com.  Com'n  R.  55.  Interstate  rates 
and  charges  to  and  from  ports  of  entry  must 
be  published  and  filed  as  independent  from 
the  ocean  transportation.  Ocean  transporta- 
tion may  be  conducted  under  through  bills 
of  lading,  issued  at  a  foreign  port,  but  the 
classifications  and  schedules  of  rates  and 
('barges  of  the  inland  carrier  or  carriers 
must  be  limited  to  inland  transportation 
and  services,  and  cannot  relate  to  liability, 
service,  or  obligation  of  the  ocean  carrier." 
Burke  v.  Union  Plac.  R.  Co.,  (1919)  226  N.  Y. 
034,  124  X.  E.   119. 

IV.  Contents,  Construction  and  Suffi- 
ciency OF  Schedules 

4.  Demurrage    (p.   410) 

No  departure  from  the  established  policy 
manifested  in  the  Uniform  Demurrage  Code 
to  treat  the  single  car  as  the  unit  in  applying 
the  allowance  of  free  time  and  the  charges 
for  demurrage,  just  as  in  the  making  of  car- 
load freight  rates,  can  be  inferred  from  the 
declaration  in  such  Code  that  no  demurrage 
charges  shall  be  collected  when  shipments 
are  frozen  while  in  transit  so  as  to  prevent 
imloading  during  the  prescribed   free  time, 

{>rovided  a  diligent  effort  to  unload  is  made, 
f  each  car  containing  frozen  shipments  could 


have  been  unloaded,  considered  separately, 
within  the  free  time,  any  relief  from  the 
hardship  resulting  from  excessive  receipts 
of  such  cars  on  the  same  day  must  be  found, 
either  under  the  so-called  bunching  rule,  un- 
der which  the  shipper  is  relieved  from  de- 
murrage charges  if,  by  reason  of  the  carrier's 
fault,  the  goods  are  accumulated  and  deten- 
tion results,  or  under  the  average-agreement 
rule,  under  which  a  monthly  debit  and  credit 
account  is  kept  of  detention,  and  the  shipper 
is  relieved  of  charges  for  detaining  cars 
more  than  forty- eight  hours  by  credit  for 
other  cars  released  within  twenty-four  hours. 
Pennsylvania  R.  Co.  c.  Kittaning  Iron,  etc., 
Mfg.  Co.,  (1920)  253  U.  S.  319,  40  S.  Ct. 
532.  64  U.  S.  (L.  ed.)  — ,  reversing  (1919) 
263  Pa.  St.  205,  106  Atl.  207,  wherein  the 
court  said :  "  The  purpose  of  demurrage 
charges  is  to  promote  car  efficiency  by  penal- 
izing undue  detention  of  cars.  The  duty  of 
loading  and  of  unloading  carload  shipments 
rests  upon  the  shipper  or  consignee.  To  this 
end  he  is  entitled  to  detain  the  car  9.  reason- 
able time  without  any  payment  in  addition 
to  the  published  freight  rate.  The  aim  of 
the  Code  was  to  prescribe  rules,  to  be  applied 
uniformly  throughout  the  country,  by  which 
it  might  be  determined  what  detention  is  to 
be  deemed  reasonable.  In  fixing  the  free 
time  the  fraraers  of  the  Code  adopted  an  ex- 
ternal standard;  that  is,  they  refused  to 
allow  the  circumstances  of  the  particular 
shipper  to  be  considered." 

V.   PXTBLICATION    OF    SCHEDULES 

1.  NecesHty  (p.  413) 

Place  of  filing  and  publishing  schedule. — 
Under  the  interstate  commerce  rule  a  carrier 
is  required  to  file  with  the  commission  its 
schedule  of  rates  and  tariffs,  and  to  promul- 
gate and  distribute  the  same  so  that  ship- 
pers may  have  access  thereto  and  ascertain 
its  terms.  And  to  establish  and  render  opera- 
tive a  $5  rental  for  a  refrigerator  car  in 
which  potatoes  are  sliipped  from  points  in 
Minnesota  to  points  in  Oklahoma,  over  con- 
necting lines,  the  tariff  schedule  must  be 
filed  and  published  at  the  point  of  origin. 
Schaff  r.  J.  C.  Famechon  Co.,  (Minn.  1920) 
176  N.  W.  197. 

VI.  Effect    of    Published    Rates 

1.  In  General  (p.  415) 

Relief  from  unreasonable  freight  charge. — 
After  the  passage,  of  the  Interstate  Com- 
merce Act,  a  shipper  could  not  maintain  an 
action  against  a  common  carrier  to  obtain 
relief  from  an  alleged  unreasonable  freight 
charge  exacted  from  him  for  an  interstate 
shipment  or  shipment  from  one  territory  to 
a  point  of  destination  in  another  territory, 
without  reference  to  any  previous  action  by 
the  Interstate  Commerce  Commission,  where 
such  rate  had  been  filed  with  that  commis- 
sion and  promulgated  as  provided  by  the 
Commerce  Act  as  the  rate  which  it  was 
the  duty  of   the  carrier  under  that  Act  to 
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enforce  against  the  shipper  until  changed 
in  accordance  with  the  provisions  of  tnat 
statute.  Chicago,  etc.,  R.  Co.  v.  Gist,  (Okla. 
1920)    190  Pac.  878. 

A  subsequent  reduction  by  the  commis- 
sion does  not  establish  the  unreasonableness 
of  a  rate  so  as  to  warrant  an  action  by  a 
shipper  for  the  overcharge.  Morgan  Co.  9. 
Great  Northern  R.  Co.,  (N.  D.  111.  1919) 
263  Fed.  611. 

3.  Oantrttcts  of  TrwMpwriaiion  (p.  416) 

Generally. —  To  sauM  effect  as  first  para- 
graph   of    original    annotation,    see    Mobile, 
etc.,  R.  Co.  17.  Laclede  Lumber  Co.,   (1919) 
202  Mo.  App.  ©30,  216  S.  W.  798. 

Tariff  rate  for  special  service  as  consti- 
tuting contract  rate. —  The  publication  by 
a  railroad  of  a  net  tariff  rate  for  an  expe- 
dited or  special  service  covering  camp  equi- 
Sage  and  impedimenta,  without  further  de- 
uction  for  land  grant  roads,  constitutes  a 
contract  rate  binding  on  the  government 
when  it  orders  and  secures  the  services 
specified  by  the  tariff  without  stipulating 
for  a  different  rate  or  objecting  to  the  pub- 
lished rate  as  unreasonable  and  unjust. 
Yazoo,  etc..  Valley  R.  Co.  v.  U.  S.,  (1919) 
M  Ct.  CI.  16d. 

Vol.  IV,  p.  421,  sec.  6  [G].    [First 

ed.,  1909  Supp.,  p.  261.] 

I.  In  generaL 
m.  Greater  or  less  or  different  compensa- 
tion. 
1.  In  general. 

I.  In  General  (p.  421) 
Necessity  of  filing  schedule  for  switching 
services. — ^A  carrier  can  neither  recover 
freight  charges,  nor  pay  the  owner  any  al- 
lowance for  services  in  connection  with  such 
transportation,  except  as  provided  in  sched- 
ules previously  filed.  Pittsburgh,  etc.,  R. 
Co.  17.  South  Shore  R.  Co.,  (1919)  264  Pa. 
St.  162,  107  Atl.  680,  wherein  it  was  held 
that  until  schedules  were  filed,  switching 
services  could  not  lawful!  v  be  dp  id  for. 

Necessity  of  filing  stipulations  limiting 
time  for  suit  in  consideration  of  lower  rate. 
—  Stipulations  limiting  the  time  for  suit 
on  a  contract  of  carria|;e  in  consideration  of 
a  lower  rate  must  be  filed.  Shroyer  r.  Chi- 
cago, etc.,  R.  Co.,  (Tex.  1920)  222  S.  W. 
1095,  wherein  the  court  said:  "The  Su- 
preme Court  has  indicated  to  us  that  the 
stipulation  in  the  bill  fixing  the  short  pe- 
riod of  six  months  for  the  institution  of 
the  suit  was  clearly  a  determinative  ele- 
ment of  the  rate  charged  the  shipper;  in- 
deed, was  in  a  chief  measure  the  considera- 
tion, the  justification  for  the  rate;  that  the 
statute  declares  that  any  regulation  which 
in  anv  wise  affects  or  determines  the  rate 
shall  be  filed  with  the  Interstate  Commerce 
Commission  as  a  part  of  the  carrier's  sched- 
;ile   of    rates.      The    purpose    of    this   must 


have  been  to  acquaint  the  shipper  with  an^ 
rule  or  regulation  having  the  character  of 
a  determinative  factor  in  the  making  of  the 
rate,  and  by  which,  because  of  this,  the 
shipper  would  be  bound  if  he  accepted  the 
rate.  In  fairness,  he  would  be  entitled  to 
that  knowledge  so  as  to  enable  him  to 
choose  properly  between  the  higher  and  the 
lower  rate,  and  it  should  therefore  be  as- 
sumed that  the  intention  of  the  statute  wss 
to  afford  it  to  him." 

in.  Obbateb  OB  Lbss  OB  Diffebent 

Compensation 

I.  In  General   (p.  422) 

Payment  of  less  compensation  than  that 
fixed  by  tariff  rates. —  Only  upon  payment 
of  the  applicable  published  rate  is  the  con- 
signee of  an  interstate  shipment  entitled, 
under  the  equal  rates  requirement  of  the 
Interstate  Commerce  Act,  to  receive  the 
shipment,  and  he  is  liable  to  the  carrier 
for  -  the  difference  between  the  freight 
charges  erroneously  specified  in  the  waybill 
and  paid  by  him  upon  receipt  of  the  goods 
and  the  larger  amount  due  under  the  appli- 
cable published  rates,  although  by  vutue 
of  his  agreement  with  the  consignor  he  did 
not  become  the  owner  of  the  goods  until 
after  delivery.  The  principle  of  estoppel 
cannot  be  invoked  by  the  consignee  in  such 
a  case.  Pittsburgh,  etc.,  R.  Co.  i'.  Fink, 
(1919)  250  U.  S.  577,  40  S.  Ct.  27,  64  U.  S. 
(L.  ed.)  — ,  reversing  19  Ohio  Cir.  Ct.  (U. 
S.)    103. 

Contract  for  less  rate  than  prescribed  by 
law  as  unenforceable. —  The  intent  and  pur- 
pose of  this  section  is  to  prevent  any  dis- 
crimination as  to  interstate  freight  rates 
for  the  trnsportation  of  commodities  of  the 
same  classification  among  shippers  and  an 
agreement  for  the  carrier  to  receive  or  the 
shipper  to  pay  a  rate  of  freight  different 
from  or  less  than  that  determined  on  by  the 
Interstate  Commerce  Commission,  directly  or 
indirectly,  whether  existing  with  or  without 
the  knowledge  of  either  or  both  of  the  con- 
tracting parties  at  the  time,  and  irrespec- 
tive of  any  representations  made,  is  unen- 
forceable and  void;  and  where  the  shipper 
has  contracted  in  his  bill  of  lading  to  pay 
a  less  rate  than  that  prescribed  by  the  law, 
and,  relyinff  upon  the  assurance  of  the  car- 
rier to  endeavor  to  obtain  a  refund,  pays 
the  difference  between  that  and  the  lawful 
rate,  he  may  not  recover  this  difference  in 
the  courts  of  our  state,  the  contract  sued 
en  being  an  illegal  one  as  encouraging  re- 
bates and  unlawful  discrimination  and  not 
recognizable  therein.  Eden  ton  Cotton  Mills 
r.  Norfolk  Southern  R.  Co.,  (1919)  178  N. 
C.  212,  100  S.  E.  341,  which  further  held 
that  where  the  carrier  in  interstate  com- 
merce has  failed  in  its  promise  to  present 
duly  and  in  proper  form  the  shipper's 
claim  for  an  alleged  overcharge  of  freight 
rate  which  the  latter  had  paid  to  the  car- 
rier, and  thus  prevents  the  shipper  from  pre- 


INTERSTATE  COMMERCE 


571 


senting  his  own  claim  within  the  tiixLe*  al- 
lowed b]^  the  statute,  and  consequently  said 
commission,  having  then  no  authority,  re- 
fnaes  to  pass  upon  the  matter  at  all,  our 
roorts  may  not  adjudicate  the  question,  the 
same  being  for  the  determination  of  said 
commission  upon  whatever  evidence  may 
have  been  introduced  before  it,  and  as  its 
determination  thereon,  favorable  or  unfa- 
vorable, cannot  be  anticipated  or  foreseen, 
any  assessment  of  damages  based  upon  it 
would  be  purely  speculative  and  not  allow- 
able. 

Vol.  IV,  p.  448,  sec.  12.     [First  ed., 
vol.  Ill,  p.  838.] 

n.  POWEBS  AND  DxrHES  OF  GOMMTSSIOir 

(p.  4«1) 

Power  to  prescribe  terms  of  billa  of  lad- 
iag. —  This  Act  does  not  confer  upon  the 
Commission  the  right  to  prescribe  the  terms 
of  the  carriers'  bills  of  lading.  Alaska 
Steamship  Co.  v,  U.  S.,  (S.  D.  N.  Y.  1919) 
259  Fed.  713,  wherein  it  was  said:  ''That 
the  Commission  has  power  imder  secftion  12 
of  the  Act  to  investigate  as  to  the  fairness 
of  the  carriers'  bills  of  lading  we  have  no 
doubt,  but  we  discover  nowhere  any  au- 
thori^  conferred  upon  it  to  draw  the  car- 
riers' bills  of  lading  either  in  whole  or  in 
part.  If  they  are  in  any  respect  unjust  or 
unreasonable  or  unlawful,  the  courts  are 
open  to  the  parties  injured;  if  they  contain 
any  limitation  of  liability  for  loss  or  dam- 
age which  Congress  has  declared  to  be  void, 
t&  courts  will  say  so.  Missouri,  Kansas  & 
Tesas  Ry.  v.  Harriman,  227  U.  S.  668,  33 
Sup.  Ct.  397,  57  L.  Ed.  690. 

"The  question  is  one  of  power  to  make 
the  order,  and  not  one  of  its  expediency. 
Therefore  we  shall  not  inquire  whether  the 
alterations  the  Commission  has  prescribed 
In  the  bills  of  lading  are  reasonable  or  not, 
because  we  think  it  has  no  power  to  make 
tbem.  In  any  event,  there  was  no  power  to 
prescribe  an  inland  bill  of  lading  in  form 
or  substance  depriving  the  carriers  of  the 
benefits  of  the  statutes  limiting  the  liabil- 
ity of  vessel  owners  and  of  Harter  Act  Feb. 
13,  18&3,  c.  105,  27  Stat.  445.  These  stat- 
utes still  survive,  unless  repealed  by  impli- 
cation, and  this  result  we  are  of  opinion 
was  neither  intended  nor  accompli  sheet. 

"  Indeed, .  section    15   prescribes : 

"'.  .  .  Nor  shall  the  Commission  have  the 
right  to  establish  any  route,  classification, 
rate,  fare,  or  charge  when  the  transporta- 
tion is  wholly  by  water,  and  any  transpor- 
tation by  water  affected  by  this  act  shall  be 
subject  to  the  laws  and  regulations  appli- 
cable to   transportation   bv   water.' " 

Contesting  of  order  ox  Commission  by 
common  carriers  under  federal  control. — 
The  fact  that  conmion  carriers  are  under 
federal  control  does  not  prevent  them  from 
contesting  the  validity  of  an  order  of  the 
Commission  on  the  ground  that  it  is  with- 
out authority   to   issue   the  order.     Alaska 


Steamship  Co.  v.  U.  S.,  (S.  D.  N.  Y.  1919) 
269  Fed.  713.     The  court  said: 

"It  is  said  that  the  petitioners,  except 
the  five  water  carriers  above  mentioned, 
are  unaffected  by  the  order,  because  now 
in  the  actual  control  of  the  Director  Gen- 
eral of  Railways.  This  control  is  expected 
to  cease  within  the  current  year,  and  they 
will  be  subject  to  the  order  the  moment 
their  properties  are  returned  to  them, 
whether  the  Director  General  comjplies  with 
the  order  or  not.  If  it  was  right  to  sub- 
ject them  presently  to  the  order,  it  is  right 
that  they  should  be  allowed  presently  to 
dispute  it,  and  we  think  there  can  be  no 
doubt  that  the  water  carriers,  who  can  only 
escape  from  the  order  by  withdrawing  from 
joint  arrangements  with  the  land  carriers 
and  making  entirely  new  dispositions,  and 
all  the  carriers  who  will  be  bound  bv  it 
when  their  properties  are  returned  to  them, 
will  be  subjected  to  damage  irreparable 
within  the  meaning  of  the  law.  It  would 
be  impossible  for  the  carriers  in  many  cases 
to  collect  what  they  have  paid  out  or  lost, 
if  the  Supreme  Court  were  to  hold  that 
the  order  was  not  within  the  power  of  the 
Commission." 

Vol.  IV,  p.  458,  sec.  15  [A].    [First 

ed.,  1912  Supp.,  p.  119.] 

II.  Keoulation  of  Bates 

2.  Power  of  Courts  (p.  462) 

State  courts. —  State  courts  have  juris- 
diction in  an  action  against  a  common  car- 
rier to  recover  the  difference  between  ille- 
gal and  excessive  freight  charges  and  the 
established  rate  prescribed  by  law,  the  issue 
involved  being  one  of  fact,  though  in  pass- 
ing on  the  facts  it  may  be  necessary  for  the 
court  to  construe  the  rate  established  by 
law.  Chicago,  etc.,  R.  Co.  v.  Gist,  (Okla. 
1020)    190  Pac.  878. 

Vol.  IV,  p.  476,  sec.  16  [B].    [First 

ed.,  1912  Supp.,  p.  123.] 

II.  Enforcement  of  orders. 

1.  Jurisdiction. 
V.  Venue. 
VII.  Petition,    complaint    or    declaration. 
VIIT.  Hearing. 

4.  Evidence. 
XI.  Appeals  and  supersedeas. 

II.  Enforcement  of  Obdebs 

1.   Jurisdiction    (p.   478) 

Action  by  assignee  of  reparation  claim. 
— An  assignee  of  the  legal  title  to  repara- 
tion claims  may  claim  an  award  of  repara- 
tion by  the  Interstate  Conunerce  Commis- 
sion, and  recover  the  amounts  awarded  by 
an  action  at  law,  brought  in  his  own  name, 
but  for  the  benefit  of  the  equitable  holders 
of  the  claim  —  especially  where  such  is  the 
real  purpose  of  the  assignments.     Spiller  v. 


572 


FED.  STAT.  ANN.— 1920  SUPP. 


Atchison,  etc.,  R.  Co.,  (1^20)  263  U."  8.  117, 
40  S.  Ct.  4«6,  64  U.  S.  (L.  ed.)  —  {re- 
versing (C.  C.  A.  8th  Crr.  1»17)  246  Fed.  1, 
158  C.  C.  A.  227;  (C.  C.  A.  8th  Cir.  1W8) 
249  Fed.  677,  161  C.  C.  A.  587)  wherein  it 
was  also  held  that  there  is  nothing  in  the 
letter  or  spirit  of  the  Interstate  Commerce 
Acts  inconsistent  with  the  view  that  claims 
for  reparation  because  of  the  exaction  of 
unreasonable  freight  charges  are  assignable. 

V.  Ventjb    (p.  480) 

Contract  with  another  railroad  for  um 
of  tracka  as  affecting  venue. —  Where  a 
railroad  company,  in  order  to  conduct  its 
business  as  a  carrier  of  passengers,  makes 
use  of  instrumentalities  other  than  rail- 
road track,  and  owned  by  others  than  itself, 
but  which  it  has  the  contractual  right  to 
use  in  its  business,  and  which  are  located 
in  a.  certain  district,  this  is  enough  to  show 
venue  in  the  District  Court  of  that  district 
in  a  suit  under  this  section.  Thus,  where  a 
railroad's  line  ends  in  one  district  at  a 
river,  but  it  contracts  with  a  ferry  boat 
corporation  to  ferry  its  cars  across  a  river 
and  with  another  railroad  for  the  handling 
of  its  trains  by  the  engines  and  engine 
crews  of  the  latter,  and  for  a  joint  use  with 
it  of  a  terminal  in  a  city,  located  in  an- 
other district,  it  may  be  sued  under  this 
section  in  the  latter  district.  Vicksburg, 
etc.,  R.  Co.  i'.  Anderson-TuUy  Co.,  (C.  C.  A. 
5th  Cir.   1920)    261   Fed.  741. 

VIT.  Petition,  Complaint  or  Declaration 

(p.   480) 

Sufficiency  of  complaint. — A  complaint 
under  this  section  which  sets  out  the  fiud- 
ings  of  the  commission  and  its  order,  and 
claims  damages  due  the  plaintiff  under  it, 
is  sufficient  to 'Withstand  objection  made  for 
the  first  time  after  judgment  that  it  shows 
no  cause  of  action.  Vicksburg,  etc.,  R.  Co. 
r.  Anderson-Tully  Co.,  (C.  C.  A.  6th  Cir. 
1920)    261   Fed.   741,   wherein  it  was   said: 

"  The  finding  of  the  commission  that  the 
rate  was  unreasonable  was  made  prima 
facie  evidence  of  that  fact.  The  plaintiff, 
to  sustain  his  complaint,  was  required  to 
offer  no  evidence,  except  the  award  and 
order  of  the  commission.  His  averment  was 
as  broad  as  his  proof  was  required  to  be. 
The  action  was  a  statutory  one,  to  enforce 
the  award  of  the  commission,  and  by  the 
statute  proof  of  the  award  of  the  commis- 
sion was  prima  facie  sufficient  to  sustain 
the  plaintiff's  case.  The  statute  requires 
the  petition  merely  to  set  out  the  causes 
for  which  the  plaintiff  claims  damages  and 
the  order  of  the  commission  in  the  prem- 
ises. The  defendants  had  full  information 
from  the  complaint  as  to  the  cause  of  ac- 
tion they  were  required  to  meet.  Technical 
rules  of  common-law  pleading  are  inappli- 
cable to  the  statutory  form  of  action  cre- 
ated by  the  Act  to  "Regulate  Commerce  for 
the  enforcement  of  order  of  the  commission." 


VIII.  Hearino 

4.  Evidence  (p.  482) 

Findings  and  order  in  reparation  proceed- 
ing.—  The  Interstate  Commerce  Commission 
is  given  a  general  degree  of  latitude  in  the 
investigation  of  reparation  claims,  and  the 
resulting  findings  and  order  of  the  com- 
mission may  not  be  rejected  as  evidence 
in  a  suit  to  recover  the  amounts  of  the  repa- 
ration awards  mereby  because  of  errors  in 
its  procedure  not  amounting  to  a  denial  of 
the  right  to'  a  fair  hearing,  so  long  as  the 
essential  facts  found  are  based  upon  sub- 
stantial evidence.  Spiller  t*.  Atchison,  etc., 
R.    Co.,    (1920)    253   U.   S.    117,    40   S.   Ct 

466,  64  U.  S.   (L.  ed.)  ,  reversing  (C.  C. 

A.  8th  Cir.  1917)  246  Fed.  1,  168  C.  C.  A. 
227;  (C.  C.  A.  8th  Cir.  1918)  249  Fed. 
677,  161  C.  C.  A.  587. 

In  an  action  under  this  section  to  enforce 
an  award  of  reparation  against  a  railroad 
company,  the  evidence  is  sufficient  to  sus- 
tain a  judgment  against  the  defendant  where 
it  appears  that  the  plaintiff  offered  the 
award  and  order  of  the  oommission  in  evi- 
dence, and  that  the  defendants  introduced 
no  evidence,  since  this  Act  g^ves  to  the 
award  and  order  of  the  commission  prima 
facie  effect,  regardless  of  the  correctness  or 
incorrectness  of  the  findings  of  the  commis- 
sion. Vicksburg,  etc.,  R.  Co.  r.  Anderson- 
Tnlley  Co.,  (C.  C.  A.  5th  Cir.  1920)  261 
Fed.  T41. 

Proof  of  handwriting  of  assignors  of  repa- 
ration claims. —  Formal  proof  of  the  hand- 
writing of  the  assignors  of  reparation  claims 
by  subscribing  witnesses  or  otherwise  was 
not  necessary  in  a  hearing  before  the  Inter- 
state Commerce  Commission  in  the  absence 
of  objection  or  contradiction.  Spiller  o. 
Atchison,    etc.,    R.    Co.,    (1920)    263    U.    S. 

117,  40  S.  Ct.  466,  64  U.  S.    (L.  ed.)  , 

reversing  (C.  C.  A.  8th  Cir.  1917)  246 
Fed.  1,  168  C.  C.  A.  227;  (C.  C.  A.  8th 
Cir.  1918)  249  Fed.  677,  161  C.  C.  A.  587. 

Expert  testimony  in  reparation  proceeding. 
—  Whether  a  witness  called  before  the  In- 
terstate Commerce  Commission  had  shown 
such  special  knowledge  as  to  qualify  him 
to  tesify  as  an  ex^rt  was  for  the  com- 
misBion  to  determme,  and  its  decision 
thereon  is  not  to  be  set  aside  by  the  courts 
unless  clearly  shown  to  have  been  unfounded. 
Spiller  V.  Atchison,  etc.,  R.  Co.,  (1920)  253 
U.  S.  117,  40  S.  Ct.  466,  64  U.  S.   (L.  ed.) 

,  reversing  (C.  C.  A.  8th  Cir.  1917)    246 

Fed.  1,  158  C.  C.  A.  227;  (C  C  A.  8th  Cir. 
1918)   249  Fed,  677,  161  C.  C  A.  587. 

Hearsay  in  reparation  proceeding. — Aseer- 
tions  by  counsel  during  a  hearing  before  the 
Interstate  Commerce  Commission  in  a  repa- 
ration proceeding  that  there  was  a  failure 
of  proof,  and  suggestions  that  the  proceeding 
ought  to  be  dismissed,  come  too  late  and  are 
too  general  in  character  to  be  equivalent  to 
an  objection  to  the  reception  of  certain  evi- 
dence as  hearsay.  Spiller  r.  Atchison,  etc., 
R.  Co.,  (1920)   253  U.  S.  117',  40  S.  Ct.  466, 
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-,  reversing   (C.  C.  A. 


64  U.  S.    (L.  ed.)   - 

6th  Cir.  1917)  246  Fed.  1,  158  C  C.  A.  227; 
(C.  C.  A.  8th  Cir.  1918)  249  Fed.  677,  161 
C.  C.  A.  687. 

The  Interstate  Conunerce  Commission  is 
not  to  be  regarded  as  having  acted  arbi- 
tr^ily  in  making  a  reparation  order,  nor 
may  its  findings  and  order  be  rejected  as 
wanting  in  support,  simply  because  hearsay 
evidence  introduced  without  objection  and 
substantially  corroborated  by  original  evi- 
dence clearly  admissible  against  the  parties 
to  be  affected  was  considered  with  the  rest. 
Spiller  V.  Atchison,  etc.,  R.  Co.,  (1920)  253 
U.  S.  117,  40  S.  Ct.  466,  64  U.  S.   (L.  ed.) 

,  reversing  (C.  C.  A.  8th  Cir.  1917)  246 

Fed.  1,  158  C.  C.  A.  227;  (C,  C.  A.  8th  Cir. 
1918)   249  Fed.  677,  161  C.  C.  A.  687. 

XI.  Appeals  and  Supersedeas  (p.  486) 

finling  of  trial  court  on  validity  of  award. 
—  The  refusal  of  the  trial  court  in  a  suit  for 
the  recovery  of  amounts  awarded  in  a  repa- 
ration order  made  by  the  Interstate  Com- 
merce Commission  to  treat  the  award  as 
void  in  toto  is  not  erroneous  if,  to  any 
uibfltantial  extent^  the  award  was  legally 
valid.  Spiller  v.  Atchison,  etc.,  R.  Co., 
(1920)    263   U.   S.    117,   40  S.   Ct.    466,   64 

U.   S.    (L.   ed.)    ,   reversing    (C.    C.   A. 

8th  Cir.  1917)  246  Fed.  1,  158  C.  C.  A.  227; 
(C.  0.  A.  8th  Cir.  1918)  249  Fed.  677,  161 
0.  C.  A.  587. 

Vol.  IV/p.  485,  sec.  19a  [A].   [First 

ed.,  1914  Supp.,  p.  204.] 
Nonaction  of  Commission  in  matter  purely 
ministerial. —  The  refusal  of  the  Interstate 
Commerce  Commission,  when  making  the 
physical  valuation  of  railway  properties  or- 
dered by  this  section,  to  obey  the  command 
of  that  statute  to  Investigate  and  find  the 
present  cost  of  condemnation  and  damages 
or  of  purchase  in  excess  of  original  cost  or 
present  value  of  the  railway  company's  lands, 
cannot  be  justified  on  the  theory  that  such 
command  involves  a  consideration  by  th» 
Commission  of  matters  ''beyond  the  possi- 
bility of  rational  determination/'  and  calls 
for  "  inadmissible  assumptions,"  and  the 
indulging  in  "  impossible  hypotheses  "  as  to 
siibjects  "incapable  of  rational  ascertain- 
ment," even  if  it  be  conceded  that  the  sub- 
ject-matter of  the  valuations  in  question, 
which  the  statute  expressly  directed  to  be 
made,  necessarily  opened  a  wide  range  of 
proof,  and  called  for  the  exercise  of  close 
scrutiny -and  of  scrupulous  analysis  and  ap- 
plication. Kansas  City  Southern  R.  Co.  r. 
I-'isterstate  Commerce  Commission,  (1920) 
252  U.  S.  178,  40  S.  Ct.  187,  64  U.  S.  (L.  ed.) 

,  wherein  the  court  said: 

"  It  is  obvious  from  the  statement  we  have 
made,  as  well  as  from  the  character  of  the 
remedy  invoked,  mandamus,  that  we  are  re- 
qiiired  to  decide,  not  a  controversy  growing 
out  of  duty  performed  under  the  statute,  but 
one   solely   involving   an    alleged   refusal   to 


discharge  duties  which  the  statute  exacts. 
Admonishing,  as  this  does,  that  the  issue  be- 
fore us  is  confined  to  a  consideration  of  the 
face  of  the  statute  and  the  nonaction  of 
the  Commission  in  a  matter  purely  minis- 
terial, it  serves  also  to  furnish  a  ready  solu- 
tion of  the  question  to  be  decided,  since  it 
brings  out  in  bold  contrast  the  direct  and  ex- 
press command  of  the  statute  to  the  Com- 
mission to  act  concerning  the  subject  in 
hand,  and  the  Commission's  unequivocal  re- 
fusal to  obey  such  command. 

**  It  is  true  that  the  Commission  held  that 
its  nonaction  was  caused  by  the  fact  that 
the  command  of  the  statute  involved  a  con- 
sideration by  it  of  matters  '  beyond  the  pos- 
sibility of  rational  determination,'  and 
called  for  *  inadmissible  assumptions,'  and 
the  indulging  in  *  impossible  hypotheses '  as 
to  subjects  '  incapable  of  rational  ascertain- 
ment,' and  that  such  conclusions  were  the 
necessary  consequence  of  the  Minnesota  Rate 
Cases,  230  U.  S.  352,  33  Sup.  Ct.  729,  57 
L.  Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151,  Ann. 
Cas.  1916A,  18. 

"  We  are  of  opinion,  however,  that,  con- 
sidering the  face  of  the  statute  and  the  rea- 
soning of  the  Commission,  it  results  that  the 
conclusion  of  the  Commission  was  erroneous, 
an  error  which  was  exclusively  caused  by  a 
mistaken  conception  by  the  Commission  of 
its  relation  to  the  subject,  resulting  in  an 
unconscious  disregard  on  its  part  of  the 
power  of  Congress  and  an  unwilling  assump- 
tion by  the  Commission  of  authority  whidti 
it  did  not  possess.  And  the  significance 
which  the  Commission  attributed  to  the  rul- 
ing in  the  Minnesota  Rate  Cases,  even  uj^on 
the  assumption  that  its  view  of  the  ruhng 
in  those  ca^cs  was  not  a  mistaken  one,  but 
illustrates  in  a  different  form  the  disregard 
of  the  power  of  Congress  which  we  have 
just  pointed  out,  since,  as  Congress  indis- 
putably had  the  authority  to  impose  upon 
tlie  Commission  the  duty  in  question,  it  is 
impossible  to  conceive  how  the  Minnesota 
Rate  ruling  could  furnish  ground  for  refus- 
ing to  carry  out  the  commands  of  Congress, 
the  cogency  of  which  consideration  is  none 
the  less  manifest,  though  it  be  borne  in 
mind  that  the  Minnesota  Rate  Cases  were 
decided  after  the  passage  of  the  act  in  ques- 
tion. 

"  Finally,  even  if  it  be  further  conceded 
that  the  subject-matter  of  the  valuations  in 
Question  which  the  act  of  Congress  expressly 
airected  to  be  made  necessarily  opened  a 
wide  range  of  proof  and  called  for  the  exer- 
cise of  close  scrutiny  and  of  scrupulous  anal- 
ysis in  its  consideration  and  application, 
such  assumption,  we  are  of  opinion,  aflFords 
no  basis  for  refusing  to  enforce  the  act  of 
Congress,  or  what  is  equivalent  thereto,  of 
exerting  the  general  power  which  the  act 
of  Congress  gave,  and  at  the  same  time  dis- 
legarding  the  essential  conditions  imposed 
by  Congress  upon  its  exercise. 

"The  judgment  of  the  Court  of  Appeals 
[of  the  District  of  Columbia]    is  therefore 
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reversed,  with  directions  to  reverse  that  of 
the  Supreme  Court,  and  direct  the  Supreme 
Court  to  grant  a  writ  of  mandamus  in  con- 
formity with  this  opinion." 

Vol.  IV,  p.  506,  sec.  20  [K].    [First 

ed.,  1916  Siipp.,  p.  124.] 

IV.  Definition  and  construction,  574. 
V.  Effect  aa  state  laws,  574. 
VI.  Shipmoats  affected,  574. 
VII.  Receipt  or  hill  of  lading,  674. 
VIII.  Who  IS  initial  carrier,  674. 
IX.  Liability  of  initial  carrier,  676. 

3.  Period  of  liability,  .576. 

4.  Nature  of  liability,  676. 

6.  Liability  for  delay,  576. 

7.  Wrongful  delivery   or   diversion, 

675. 
X.  Liability  of  connecting  carrier,  676. 
XII.  Limitation  of  liability,  676. 
1.  In  general,  676. 

3.  Agreed  valuation,  677. 

4.  Notice  of  claim,  67^. 

6.  Time  for  bringing  suit,  679. 
XV.  Parties,  679. 
XVI.  Pleading,  679. 
XVn.  Trial,  680. 

1.  Burden  of  proof,  680. 

IV.  Definition  and  Construction  (p.  510) 

Interpretation  by  federal  courts. —  The 
controlling  interpretation  of  this  amendment 
re^ts  with  the  federal  courts.  Winget  i^. 
Grand  Trunk  Western  R.  Co.,  (Mich.  1920) 
177  N.  W.  273. 

V.  EnrscT  on  State  Laws   (p.  611) 

In  general. —  To  the  same  effect  as  the 
original  annotation,  see  Fay  i\  Chicago,  etc, 
R.  Co.,  (la.  1919)  173  N.  W.  69;  demons 
Produce  Co.  t?.  Denver,  etc.,  IL  Co.,  (Mo. 
App.  1920)  219  S.  W.  660;  Singer  v,  Ameri- 
can Express  Co.,  (Mo.  App.  1920)  219  S.  W. 
662;  Cleburne  Peanut,  etc.,  Co.  v.  Missouri, 
etc.,  R.  Co.,  (Tex.  1920)  221  S.  W.  270; 
Shroyer  p.  Chicago,  etc.,  R.  Co.,  (Tex.  1920) 
222  S.  W.  1095. 

VI.  Shipicents  Affected   (p.  613) 

Shipments  entirely  by  water  are  not  af- 
fected by  the  Carmack  Amendment,  which 
is  confined  to  shipments  by  rail,  or  partly 
by  rail  and  partly  by  water.  Florida  Cotton 
Oil  Co.  t\  Clyde  Steamship  Co.,  (Mass.  1920) 
125  N.  £.  855. 

Foreign  ^ipments  are  not  within  the  Act, 
and  state  laws  govern  as  to  the  limitation 
of  liability  on  such  a  shipment.  Brass  v. 
Texarkana,  etc.,  R.  Co.,  (Tex.  1920)  218 
S.  W.  1040. 

VII.  RscxBCPT  OB  Bill  of  Lading   (p.  614) 

In  genaraL — To  the  same  efi'ect  .^s  the 
original  annotation,  see  Mason  t*.  Maine  Cent. 
R.  Co.,  (Me.  1920)   110  Atl.  425. 

A  parol  agreement  for  shipment  is  "  ille- 
gal.''    Thee  v,   Wabash   R.   Co.,    (Mo.   App. 


1920)  217  S.  W.  666.  In  that  case,  however, 
it  appeared  that  a  written  bill  of  lading 
was  given,  and,  while  the  foregoing  state- 
ment was  made  by  the  court,  the  case  ap- 
pears to  be  authority  only  for  the  rule  that 
the  written  bill  governs  to  the  exclusion  of 
any  parol  agreement. 

An  oral  agreement  to  furnish  cars  for 
use  in  inter.state  commerce  is  ineffective. 
Underwood  r.  Hines,  (Mo.  App.  1920)  222 
S.  W.  1037,  wherein  it  was  said:  "  However, 
if  it  can  be  said  that  the  contract  in  ques- 
tion was  separate  from  and  merely  prelimi- 
nary to  a  contract  for  an  interstate  ship- 
ment which,  when  entered  into,  would  be  in 
writing,  and  that  the  breach  relied  on  is 
not  a  breach  of  that  contract,  there  is  this 
fnrther  to  be  said:  The  sole  purpose  of  the 
contract  was,  and  la  alleged  to  be,  to  enable 
a  shipment  in  interstate  commerce  to  be 
made.  Again,  a  contract,  absolute  and  un- 
conditional, to  have  cars  ready  for  plaintiffs' 
use  at  a  certain  place  and  date,  irrespective 
of  the  government's  needs  or  of  the  general 
service  to  the  public,  is  one  the  station 
agent  had  no  authority  to  make,  and  his 
lack  of  such  authority  was  knoi^-n  to  plain- 
tiffs. Such  a  contract  is  special,  and,  if 
upheld,  would  give  the  shipper  to  whom  it 
is  made  an  unusual  service  different  from 
that  accorded  to  others.  When  such  is  the 
case,  it  is  discriminatory,  and  violates  the 
provisions  of  the  Comnaeroe  Act." 

VIII.  Welo  is  Initial  Cabbikk  ({>.  616) 

In  general — The  initial  carrier  is  the  one 
who  first  contracts  to  transport  an  interstate 
shipment,  and  the  fact  that  the  car  waa 
loaded  on  the  tracks  of  another  company  and 
by  it  switched  t6  the  tracks  of  the  company 
agreeing  to  transport  it,' does  not  convert  the 
iHtter  company  into  an  intermediate  carrier, 
Houston,  East,  etc.,  R.  Co.  i*.  Houston  Pack- 
ing Co.,  (Tex.  Civ.  App.  1920)  221  S.  W. 
316. 

Steamboat  company. —  There  was  evidence 
that  an  interstate  carrier  by  water  trans- 
ported several  carload  shipments  of  potatoes 
to  a  point  within  the  state,  where  the  ship- 
per had  them  assorted,  and  then  they  were 
taken  in  several  carload  lots  to  a  point  in 
another  state,  and  thence,  upon  telegraphed 
instructions,  one  of  them  was  reconsigned 
to  a  still  further  point,  the  transportation 
by  rail  being  over  connecting  carriers.  On 
one  of  these  shipments  originating  by  boat, 
which  went  to  a  place  in  the  state  and  was 
reshipped  from  there  under  a  new  bill  of 
lading  by  defendant,  the  destination*  was  left 
blank  in  the  bill  of  lading  issued  by  the 
carrier  by  water.  On  these  facts  it  was 
held  that  the  steamboat  company  could  not 
be  held  as  the  initial  carrier,  as  a  matter 
of  law,  and  that  it  was  properly  left  to  the 
jury,  under  the  conflicting  evidence,  to  de- 
termine whether  it  or  the  first  carrier  by 
rail  was  the  initial  one,  and  therein  the  bills 
of   lading   were   competent  .evidence   of    the 
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Intent  of  the  contracting  parties  and  of  the 
true  contract  pf  shipment.  Produce  Trading 
Co.  V,  Norfolk  Southern  R.  Co.,  (1919)  17? 
K.  C.  176,  100  S.  W.  316. 

DC.  Liability  of  Initial  Cajbbier 

3.  Period  of  LiahiUty   (p.  518) 

Tenninal  carrier  acting  as  warehouseman. 
—An  initial  carrier  is  liable  for  the  negli- 
gence of  a  terminal  carrier  even  though  his 
responsibility  as  carrier  for  the  transported 
goc^ds  has  ceased  and  he  is  holding  them 
ag  warehouseman.  In  such  a  case  it  is  a 
question  of  law  for  the  court  whether  the 
scgligence  complained  of  was  that  of  a  com* 
nion  carrier  or  a  warehouseman.  Winget  v. 
Grand  Trunk  Western  R.  Co.,  (Mich.  1920) 
177  X.  W.  273,  wherein  the  court  said: 
•*The  statute  cast  upon  defendant  as  initial 
carrier  responsibility  for  the  completed  trans- 
f.ortation  according  to  the  original  contract 
of  shipment  evidenced  by  the  bill  of  lading, 
which  included  delivery.  The  negligence  in 
this  case  was  that  of  the  terminal  carrier. 
Whether  the  terminal  carrier  by  reason  of 
the  consignee's  delay  in  removing  could  be 
regarded  as  holding  the  consignment  in  the 
capacity  of  a  warehouseman  in  other  particu- 
lars is  immaterial  here,  for  it  was  not  re- 
leased from  its  delivery  as  a  duty  of  trans- 
portation according  to  the  terms  of  the  ship- 
ping bill  by  which  it  received  the  goods  and 
carried  them  to  the  terminal  point.^' 

4.  Naiwre  of   lAdbility    (p.   519) 

InjnriM  to  HTe  stock. —  The  Carmack 
Amendment  did  not  enlarge  or  change  the 
eommon-law  liability  of  carriers  for  injuries 
to  live  stock  in  interstate  shipments.  Starr 
«.  Chicago,  etc,  R.  Co.,  (1919)  103  Neb.  646, 
173  N.  W.  682. 

6.   LiahiUty  for  Delay    (p.   619) 

Delay  in  delivery ->  Failure  to  produce 
hill  of  lading. —  The  delivering  carrier  of  a 
ihipment  by  interstate  carriage  refused  de- 
livery to  the  person  designated  on  account 
of  his  failure  to  produce  the  bill  of  lading, 
which   had   been    mislaid   or   lost,   and    the 

Soods  were  thereby  damaged.  There  was  evi- 
ence  tending  to  show  that  the  consignor  ar- 
ranged with  the  initial  carrier  for  delivery 
without  requiring  the  production  of  the  biu 
of  lading,  which  promptly  informed  the  de- 
livering carrier  by  telegram  before  the  dam- 
•ges  complained  of  had  occurred.  It  was 
beld  that  the  delivering  carrier  was  not  ex- 
onerated by  the  mere  failure  of  the  con- 
signee to  produce  the  bill  of  lading  under 
the  evidence  if  found  as  facts  by  the  jury, 
and  that  a  motion  as  of  nonsuit  against  the 
hjitial  carrier  was  properly  denied,  such  ear- 
ner being  responsible  for  the  acts  of  the  de- 
livering carrier  under  the  Carmack  and  like 
amendments  to  the  Interstate  Commerce 
Act.  McCotter  r.  Norfolk  Southern  R.  Co., 
(1919)   178  N.  C.  159.  100  S.  E.  326. 


7.  Wrongful  Delivery  or  Diversion  (p.  621) 
Delivery  without  requiring  production  of 
bill  of  lading. — ^An  initial  carrier  is  liable 
to  the  lawful  holder  of  a  bill  of  lading  for 
the  negligence  of  the  terminal  carrier  in 
delivering  the  goods  to  somebody  else  who 
claimed  to  be  entitled  to  receive  them.  Win- 
get  i>.  Grand  Trunk  Western  R.  Co.,  (Mich. 
1920)  177  N.  W.  273,  wherein  the  court 
said:  ''Certainly  no  liability  could  attach 
to  the  carrier  in  this  case  for  refusal  to  de- 
liver without  surrender  of  the  original  bill 
of  lading,  and  we  think,  seldom,  if  ever, 
would  liability  arise  in  any  case  for  such  re- 
fusal, without  reasonable  identification  and 
indenmity  if  demanded,  under  the  present 
state  of  the  law  recognizing  an  order  bill 
of  lading,  as  in  effect  quasi  negotiable  paper 
representing  the  value  of  the  shipment  in  the 
hands  of  the  lawful  holder.  The.  latter 
proposition  appears  to  be  questioned  by  de- 
fendant, and  m  support  of  a  doubt  that  the 
courts  would  protect  the  refusing  carrier 
against  demand  of  the  consignor  or  owner 
cite  McCotter  t?.  Norfolk  South.  R.  Co.  (N. 
C.)  100  S.  E.  326,  where  the  owner  shipped 
a  carload  of  potatoes  consigned  to  his  own 
order,  and  recovered  a  judgment  against  the 
initial  carrier  for  damage  to  the  goods  re- 
sulting from  delay  in  transportation  and  re- 
fusal of  the  terminal  carrier  to  deliver  the 
same  without  production  of  the  (M-iginal  bill 
of  lading,  which  had  become  lost  or  delayed 
in  transmission.  Issues  of  fact  were  involved 
under  both  claimed  causes  of  delay.  The 
owner  applied  to  the  initial  carrier  for  di- 
rection to  its  terminal  carrier  to  deliver  the 
consignment,  with  tender  of  a  bond  of  in- 
demnity, and  such  instructions  were  sent. 
Failure  of  the  terminal  carrier  to  deliver 
after  receipt  of  such  instructions  was 
claimed.  The  terminal  carrier  was  under  the 
law  but  ajzent  of  the  initial  carrier  and  the 
Supreme  Court  of  North  Carolina  held  that 
on  the  facts  presented  'a  failure  to  deliver 
the  potatoes  to  the  owner  or  his  agent  on  a 
telegraphic  message  from  the  initial  carrier 
that  this  be  done  without  presentation  of  the 
bill  of  lading,  made  at  tne  request  of  the 
owner  and  consignor  .  .  .  would  be  sufficient 
to  sustain  the  verdict  on  the  issue.'  We  find 
no  suggestion  in  this  ruling  that  the  ter- 
minal carriet's  refusal  would  have  been  held 
culpable  had  no  satisfactory  protection  by 
bond  of  indenmity  been  tendercnl,  and  no  in- 
struction to  deliver  received  from  the  initial 
carrier.  So  far  as  any  inference  arises  it  is 
to  the  contrary. 

"It  is  earnestly  contended  for  defendant 
that  Nelson  Grain  Co.  v.  Ann  Arbor  Ry.  Co., 
174  Mich.  80,  140  N.  W.  486,  quadrates  with 
the  instant  case  and  is  controlling.  Since 
that  case  was  handed  down  by  a  divided 
court,  the  federal  appellate  courts,  whose 
decisions  are  controlhng  in  the  final  analy- 
sis, have  in  several  decisions  emphasized  the 
important  function  of  an  order  bill  of  lad- 
ing in  transportation  and  its  significance  as 
a  test  in  these  controveraies,  over  wrongful 
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or  non -delivery.  In  the  recent  case  of  King 
r.  Barbarin,  249  Fed.  303,  161  C.  C.  A.  311, 
in  which  it  is  said  the  facts  are  practically 
the  same  as  in  the  Nelson  Grain  Co.  Case, 
cited  by  defendants,  there,  as  here,  as  di- 
rectly sustaining  their  contentions,  the  court 
did  not  find  the  Nelson  Grain  Case  persua- 
sive, and  arrived  at  a  contrary  conclusion." 

X.   Liability   of   Connsctino   Cabreeb 

(p.  522) 

Rule  stated. —  "It  is  perfectly  well  set- 
tled that  a  connecting  or  delivering  carrier 
may  be  sued  for  its  own  defaults."  South- 
ern R.  Co.  V.  Finlev,  (Va.  1920)  102  S.  E. 
669. 

But  a  connecting  carrier  is  not  primarily 
liable  unless  the  loss,  damage  or  destruction 
occurs  on  its  line.  Baltimore,  etc.,  R.  Co. 
V.  Maurer,   (Ind.  App.  1920)    127  N.  E.  294. 

In  Faulk  v.  Seaboard  Air  Line  R.  Co., 
(8.  C.  1919)  101  S.  E.  641,  it  was  held  that 
an  action  against  an  interstate  railroad  for 
injuries  to  horses  while  being  transported 
over  several  roads  was  properly  brought 
ngainst  the  terminal  instead  of  the  initial 
carrier,  it  being  susceptible  of  a  reasonable 
inference  that  the  injuries  occurred  on  the 
defendant's  road  although  there  was  no  di- 
rect and  positive  evidence  to  that  effect. 

"  The  Carmack  Amendment  did  not  de- 
prive the  shipper  of  any  remedy  he  had  un- 
der the  common  law  against  a  connecting  or 
terminal  carrier."  Barrv  v.  IjOS  Angeles, 
etc.,  R.  Co.,  (Utah  1920) '  189  Pac.  70. 

Presumption  of  receipt  of  goods  from  ini- 
tial carrier  in  good  condition. —  In  a  suit 
against  a  connecting  carrier  in  interstate 
commerce  to  recover  for  damage  to  goods  re- 
ceived by  it  from  a  preceding  carrier  and 
delivered  by  the  connecting  carrier  at  the 
point  of  destination  in  a  damaged  condition, 
proof  that  the  goods  were  delivered  in  a 
good  condition  to  the  initial  carrier  raises  a 
presumption  that  they  were  received  in  a 
good  condition  by  the  connecting  carrier. 
There  is  nothing  in  the  acts  of  Congress,  in- 
cluding the  Carmack  Amendment,  fixing  the 
liability  for  interstate  carriers  for  goods 
damaged  in  transit,  which  relieves  a  con- 
necting carrier  of  this  presumption.  Central 
of  Georgia  R.  Co.  v.  Scrivens,  (Ga.  App. 
1919)   100  S.  E.  233. 

XII.  Limitation  of  Liabilitt 

1.  In  €^€neral  (p.  624) 

Effect  of  Cummins  amendment  —  In  gen- 
eraU —  See  generally  on  this  subject  anno- 
tations in  1919  Supp.  p.  681.  And  as  to  the 
effect  of  the  Cummins  Amendment  as  quali- 
fied by  the  later  amending  act  of  Aug.  9, 
1916,  see  infra  this  volume  and  title,  p.  586. 

Applicability  to  telegraphic  and  tele- 
phonic (X)mimtnication8. —  "The  Cummins 
Act  was  not  intended  to  apply  to  telegraphic 
and  telephonic  communications  and  the 
question  whether  or  not  a  telegraph  company 
may  by  contract  limit  its  liability  with  ref- 


erence to  messages  is  not  affected  by  it. 
Klotz  r.  Western  Union  Tel.  Co.,  (la.  1920) 
175  N.  W.   825,  wherein   the  court  said: 

"  Even  under  the  Cunmiins  Act  the  right 
lA  given  to  contract  as  to  the  value  of  the 
thing  about  to  be  shipped,  and  thereby  limit 
the  liability,  when  the  value  of  the  tning  is 
not  ascertainable  because  of  concealment  at 
the  time  of  its  sending.  A  telegraph  com- 
pany has  no  way  of  knowing  the  value  of  a 
message,  and  has  no  way  of  knowing  the 
extent  of  liability  that  may  attach  to  a  fail- 
ure to  transmit  it  at  once.  The  sender  is  in 
a  better  position  to  know  approximately  the 
value  of  the  thing  sent  and  the  damages  that 
may  flow  from  a  failure  to  send  it  correctly. 
An  agreement  between  the  sender  and  the 
company  as  to  the  value  of  the  message  sent 
is  tolerable  when  it  serves  as  a  basis  both 
for  charge  and  for  liability.  The  charges 
are  supposed  to  be  commensurate  with  the 
risk  assumed.  So  we  say  the  Cummins  Act, 
which  it  is  claimed  was  in  force  at  the  time 
this  message  was  sent,  does  not  change  the 
rule  in  regard  to  telegraphic  and  telephonic 
communications,  but  is  limited,  in  so  far  as 
it  affects  agreements  between  the  shipper  and 
the  company,  to  those  things  which  have  an 
ascertainable  value  at  the  time  they  are  re- 
ceived for  shipment,  and  not  to.  those  things 
the  value  of  wliich  cannot  be  ascertained  bv 
the  company,  even  by  the  exercise  of  reason- 
able care,  at  the  time  the  contract  for  trans- 
portation is  made." 

No  new  liability  created. —  "The  amend- 
ment did  not  affect  the  causes  which  would 
put  liability  for  loss  on  the  carrier;  it  cmly 
prevented  a  contract  reducing  totally  or  par- 
tially the  amount  of  a  loss  for  which  the  car- 
rier was  liable  under  the  ordinary  rulea  of 
law."  demons  Produce  Co.  r.  Denver,  etc., 
R.  Co.,  (Mo.  App.  1920)  219  S.  W.  660. 
See  to  the  same  effect  Singer  v.  American 
fCxpress  Co.,  (Mo.  App.  1920)  219  S.  W.  662. 

Limitation  after  arrival  at  de8tinati<m, — 
A  clause  in  a  bill  of  lading  that  goods  shall 
be  at  owner's  risk  after  Uiey  are  unloaded 
from  the  cars  or  delivered  on  a  private  sid- 
ing, does  not  conflict  with  the  Cummins  Act. 
Chickasaw  Cooperage  Co.  r.  Yazoo,  etc.,  R. 
Co.,  (Ark.  1919)  215  S.  W.  897.  wherein  the 
court  said: 

"The  only  effect  of  the  Cummins  Act  waa 
to  prevent  common  carriers  from  limiting 
their  liability  as  to  the  amount  to  be  recov- 
ered when  goods  are  lost  or  destroyed  in 
transportation,  except  in  certain  instancea 
where  goods  are  hidden  from  view;  and.  the 
amendment  also  makes  it  unlawful  for  any 
such  common  carrier  to  provide  by  contract 
for  a  shorter  period  of  time  for  giving  notice 
of  claims  than  90  days,  and  for  the  filing  of 
claims  for  a  shorter  period  than  four  montha, 
and  for  the  institution  of  suits  than  two 
^ears.  This  is  shown  by  the  express  lan- 
guage of  the  amendment,  and  we  do  not 
deem  it  necessary  to  set  out  the  language  of 
the  Cummins  Amendment,  for  the  language 
rflied  upon  by  counsel  for  the  plaintiff   to 
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sostain  their  present  contention  is  con- 
tained in  the  Interstate  Commerce  Act  as  it 
existed  before  the  Cummins  Amendment  was 
adopted.  The  clause  of  the  bill  of  lading  re- 
lied upon  by  the  railroad  company  to  exempt 
it  from  liability  in  the  case  at  bar  is  that 
property,  when  received  on  a  private  sid- 
ing for  shipment,  shall  be  at  the  owner's 
rifiic  until  the  car  or  cars  containing  it  are 
attached  to  a  train.  This  contract  does  not 
undertake  to  limit  the  railroad  company's 
liability  as  a  comntion  carrier;  it  merely  de- 
fines the  circumstances  under  which  deliv- 
ery for  shipment  and  acceptance  by  the  rail- 
road company  shall  be  understood  as  hay- 
ing taken  place  between  the  parties.  The 
liability  of  the  railroad  company,  under  the 
Interstate  Commerce  Act,  attaches  as  soon 
as  the  goods  are  delivered  to  the  carrier  for 
immediate  shipment  and  are  accepted  by  it. 
By  the  clause  in  question  the  parties  under- 
took to  agree  when  the  delivery  and  accept- 
ance were  complete,  and  the  meaning  and 
intent  of  the  clause  in  question  was  that  the 
delivery  for  shipment  and  acceptance  should 
be  complete  when  the  car  was  removed  from 
the  sidmg  and  attached  to  a  train." 

Validity  at  to  connecting  carrier. —  If  a 
limitation  is  invalid  as  to  the  initial  car- 
rier it  is  likewise  invalid  as  to  a  connecting 
carrier.  Wabash  R.  Co.  f.  Holt,  (C.  C.  A. 
2d  Cir.  1920)  263  Fed.  72,  wherein  the 
court  said: 

"The  test  of  validity  is  to  ascertain  what 
the  statute  permitted  the  initial  carrier  to 
do  in  respect  of  making  the  bill  of  lading 
contract.  That  carrier  cannot,  by  such  a 
dauae  as  was  first  above  quoted,  limit  its 
own.  liability.  Therefore  such  clause  was 
inyalid  in  toto;  it  never  existed  in  legal  ef- 
fect. 

"  Thus,  and  thus  only,  can  uniformity  of 
bill  of  lading  operation  over  a  long  line  of 
carriers  be  secured,  and  we  thmk  this 
metliod  has  been  insisted  on  in  the  ruling 
cases  oited.  Every  bill,  the  moment  it  is 
signed,  stands  purged  of  all  matters  forbid- 
den by  statute,  including  language  obnoxious 
to  tbo  Cummins  Amendment.  If  such  clause 
does  not  in  legal  effect  exist  when  the  bill  is 
signed,  it  does  not  exist  at  all,  aJid  the  bill 
ia  to  be  read  without  it." 

8.  Agreed  Valuation  (p.  526) 

In  geseraL — "The  permissibility  of  lim- 
iting the  recovery,  in  case  of  liability,  to  a 
valuation  of  the  freight  agreed  upon  or  de- 
clared by  the  shipper  is  conclusively  estab- 
lished. .  .  .  The  permissibility  must,  how- 
ever, be  shown  or  declared  by  the  estaljlished 
and  filed  classifications  and  schedule  of  rates 
snd  charges,  and  in  accordance  with  them 
invoked  and  executed.''  Burke  v.  Union  Pac. 
R.  Co.,   (1919)  226  N.  Y.  534,  124  N.  E.  119. 

Estoppel  as  ground  for  giving  effect  to 
stipulations  for  agreed  value. — ''  Stipula- 
tions for  an  agreed  value,  when  made  the 
basis  for  the  rate,  are  not  agreements  for 
iptions   from  negligence,   and  are  given 
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effect  upon  the  ground  of  estoppel."  Burke 
*.  Union  Pac.  R.  Co.,  (1919)  2245  N.  Y.  534, 
124  N.  E.  119. 

Computation  of  loss  based  on  value  of 
property  at  place  and  time  of  shipment,  in- 
cluding freight  charges.— The  stipulation  in 
the  uniform  bill  of  lading  that  the  amount 
of  any  loss  or  damage  for  which  any  carrier 
ig  liable  shall  be  computed  dti  the  basis  of 
the  value  of  the  property  at  the  place  and 
time  of  shipment,  including  freight  charges, 
if  paid,  which  is  sanctioned  by  the  Inter- 
state Commerce  Commission  as  in  no  way 
limiting  the  carrier's  liability  to  less  than 
the  value  of  the  goods,  but  as  merely  offering 
the  most  oonvenient  way  of  finding  the  value, 
but  which  does  in  fact  prevent  a  recovery 
of  the  full  actual  loss,  where  the  shipment 
would  have  been  worth  more  at  destination 
than  at  origin,  is  inconsistent  with  and  in- 
validated by  the  provision  of  the  Cmnmins 
Amendment  of  March  4,  1915,  that  carriers 
pliall  be  liable  to  the  holder  of  the  bill  of 
luding  for  the  full  actual  loss,  damage,  or 
injury,  notwithstanding  any  limitation  of 
liability  or  limitation  of  the  amount  of 
recovery,  or  representation  or  agreement  as 
tvi  value.  Chicago,  etc.,  R.  Co.  t*.  McCauU- 
Dinsmore  Co.,  (1920)  253  U.  S.  97,  40  S.  Ct. 

504,  64  U.  S.  (L.  ed.)  ,  affimUng  (0.  C. 

A.  8th  Cir.  1919)  260  Fed.  835,  171  C.  C.  A. 
661. 

The  provision  in  the  uniform  bill  of  lad- 
ing, in  respect  to  an  interstate  shipment, 
that  the  amount  of  loss  or  damage  for  which 
the  carrier  shall  be  liable  in  case  of  loss 
shall  be  computed  as  of  the  value  represented 
by  the  bona  fide  invoice  price,  if  any,  at  the 
place  and  time  of  shipment,  including  the 
freight  charges,  if  prepaid,  is  not  a  limita- 
tion of  Uie  carrier's  liability  for  negligence. 
Bcwman-Kranz  Lumber  Co.  v.  Bush,  (Neb. 
1920)  176  N.  W.  91,  wherein  the  court  said: 
"  Plaintiff  argues  that  the  provision  in  ques- 
tion is  an  attempt  to  limit  the  liability  of 
the  carrier  for  negligence,  and  that  it  is 
therefore  void  under  the  Cummins  Amend- 
ment. The  recent  decisions  seem  to  hold 
otherwise.  This  provision  has  been  construed 
and  held  by  the  Interstate  Conunerce  Com- 
mission and  by  the  federal  and  state  courts 
to  be  a  reasonable  rule  by  which  to  deter* 
mine  the  value  of  a  shipment  in  case  of  loss, 
and  that  it  is  not  a  limitation  of  the  car- 
rier's liability  for  negligence.  Shaffer  &.  Co. 
t?.  Chicago,  K.  I.  &  P.  R.  Co.,  21  Inter st. 
Com.  Com'n  R.  8;  Springfield  Light,  Heat 
&  Power  Co.  v.  Norfolk  &  W.  R.  Co.  (D.  C.) 
260  Fed.  254;  Wallingford  v,  Atchison,  T.  & 
S  F.  R.  Co.,  101  Kan.  544,  167  Pac.  1136, 
L.  R.  A,  1918B,  716.  Under  the  Cummins 
amendment  it  has  been  upheld.  In  re  Cum- 
mins Amendment,  33  Interst.  Com.  Com'n  R. 
682,  at  page  693.  Some  of  the  authorities 
point  out  that  the  rule  is  salutary,  in  that 
the  invoice  value  of  the  shipment,  with 
fieight  added  where  it  has  been  prepaid-,  can 
be  readily  ascertained,  and  that  prompt  set- 
tlement can  be  made  by  the  parties  without 
resort  to  tedious  and  expensive  litigation." 
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Relation  of  agreed  value  *to  actual  value 
as  lest  of  validity  of  contract. —  "  The  valid- 
ity of  a  contract  limiting  the  carrier's  lia- 
bility to  an  agreed  valuation  does  not  depend 
upon  the  relation  of  that  value  to  the  actual 
value."  Burke  v.  Union  Pac.  R.  Oo.,  (1919) 
226  N.  Y.  634,  124  N.  E.  119. 

A  choice  of  rates  must  be  given  the  ship- 
per before  a  carrier  can  successfully  claim 
the  benefit  of  an  agreed  valuation.  Burke 
V,  Union  Pac.  R.  Co.,  (1919)  226  N.  Y.  534, 
124  N.  E.  119,  wherein  the  court  said: 
"  There  was  neither  two  or  more  rates  based 
upon  valuation,  nor  the  opportunity  for  a 
valuation  by  the  shipper  for  the  purpose 
of  the  rate  and  the  liability.  In  this  it 
differs  from  the  case  of  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Ry.  v.  Dettlebach, 
239  U.  S.  588,  36  Sup.  Ct.  177,  60  L.  Ed. 
453,  in  which  the  trial  court  found  as  a  fact 
that  the  shipper,  by  consenting  to  the  lim- 
ited valuation,  received  a  consideration  in 
the  shape  of  a  substantial  reduction  in  the 
freight  rate." 

Admittion  in  bill  of  lading  as  to  alternate 
rates. — ^Where  a  bill  of  lading,  duly  delivered 
and  accepted,  declares  that  lawful  alternate 
rates  based  on  specified  values  were  offered, 
such  declaration  constitutes  an  admission  by 
the  shipper  and  sufficient  prima  facie  evi- 
dence of  choice.  Burke  v.  Union  Pac.  R. 
Co.,  (1919)  226  N.  Y.  634,  124  N.  E.  119. 

4.  Notice  of  Claim  (p.  629) 

In  general. —  To  the  same  effect  as  the 
original  annotation  see  Mason  v,  Maine  Cent. 
R.  Co.,  (Me.  1920)  110  Atl.  425,  wherein 
the  court  said: 

"  One  of  the  chief  features  of  the  Carmack 
Amendment  was  the  requirement  that  the 
carrier  must  issue  to  the  shipper  a  bill  of 
lading  in  form  approved  by  the  Interstate 
Commerce  Commission;  and  this  bill  of  lad- 
ing constitutes  the  contract  between  the  par- 
ties and  regulates  and  defines  their  respective 
rights  and  liabilities. 

"The  right  of  a  carrier  to  reasonably 
limit,  by  express  agreement  with  the  ship- 
per, its  liability,  so  far  merely  as  the  time 
within  which  notice  of  loss  should  be  given 
or  suit  brought,  has  always  been  recognized. 
Express  Co.  r.  Caldwell,  21  Wall.  264,  22 
L.  Ed.  656. 

"This  right  of  snecial  agreement  was 
neither  created  nor  destroyed  by  the  Car- 
mack  Amendment,  but  was  reco^ized  as 
valid  within  certain  specified  limits,  viz.: 
Notijce  of  claims  not  to  be  fixed  by  contract 
at  less  than  ninety  days,  filing  of  claims  to 
be  fixed  by  contract  at  not  less  than  four 
months,  and  institution  of  suits  at  not  less 
than  two  years.  But  this  limit  must  be  by 
stipulation. 

"Acting  within  statutory  authority,  the 
bill  of  lading  in  this  case  was  prepared  in 
standard  form,  and  was  approved  by  the 
Interstate  Commerce  Commission  by  order 
of  June  27,  1908.     Section  3  of  the  condi- 


tions printed  on  the  back  provided,  among 
other  things,  as  follows: 

"'Claims' for  loss,  damage,  or  delay  must 
be  made  in  writing  to  the  carrier  at  the  point 
of  delivery  or  at  the  point  of  origin,  within 
four  months  after  delivery  of  the  property, 
or,  in  case  of  failure  to  make  deliveiv,  then 
within  four  months  after  a  reasonable  time 
for  delivery.  Unless  claims  are  so  made  the 
carrier  shall  not  be  liable.' 

"  Under  the  federal  statutes  this  condition 
was  a  reasonable  one,  and,  when  assented  to 
by  the  shipper,  it  became  a  valid  stipulation 
or  contract  between  the  parties,  and  the  ship- 
per was  bound  by  it.  As  it  was  fully  printed 
and  clearly  expressed  on  the  back  of  tne  bill, 
and  as  the  shipper  signed  and  accepted  the 
bill  of  lading  with  this  printed  condition 
upon  it,  his  assent  is  presumed,  and  the 
special  contract  was  completed. 

"If  the  shipper  in  this  case  had  not  given 
notice  or  filed  his  claim  within  the  time 
specified  in  his  contract,  he  would  undoubt- 
edly be  precluded  from  recovery." 

Application  of  last  proviso. —  The  proviso 
that  notice  of  claim  may  not  be  required 
where  the  damage  occurred  in  loading  or 
unloading  or  by  reason  of  carelessness  or 
negligence  in  transit,  does  not  apply  where 
the  liability  is  predicated  solely  on  a  failure 
to  transport  cattle  safely,  no  negligence  being 
averred.  Cunningham  v,  Missouri  Pac.  R. 
Co.,  (Mo.  App.  1920)  219  S.  W.  1003. 

Waiver  of  limitation. —  The  carrier  cannot 
waive  or  estop  itself  to  urge  a  valid  limita- 
tion. Shroyer  r.  Chicago,  etc.,  R.  Co.,  (Tex. 
1920)  222  S.  W.  1095. 

In  Fay  v.  Chicago,  etc.,  R.  Co.,  (la.  1919) 
17'3  N.  W.  69,  it  was  held  that  a  provision  in 
a  bill  of  lading  "that  claims  for  loss,  dam- 
age, or  delay  must  be  made  in  writing  to 
the  carrier  at  the  point  of  deliverv  or  at 
the  point  of  origin  within  four  months  after 
delivery  of  the  property,  or,  in  case  of  fail- 
ure to  make  delivery,  then  within  four 
months  after  reasonable  time  for  delivery 
has  dapsed,"  could  not  be  waived.  The  court 
said: 

"The  design  of  that  [Carmadc]  amend- 
ment was  to  avoid  all  possibility  of  discrimi- 
nation by  the  carrier  in  dealing  with  shiih 
pers.  That  to  permit  waiver  would  open  the 
aoor  to  preference  seems  self-evident.  In 
Phillips  V,  Grand  Trunk  Co.,  236  U.  S.  662, 
35  Sup.  Ct.  444,  59  L.  Ed.  774,  the  point 
considered  was  whether  a  carrier  might 
waive  a  statute  of  limitations  relative  to 
the  filing  of  claims  with  the  Interstate  Com- 
merce Commission,  and  with  reference  thereto 
the  court  said:  'The  obligation  of  the  car- 
rier to  adhere  to  the  legal  rate,  to  refund 
only  what  is  permitted  by  law,  and  to  treat 
all  shippers  alike  would  have  made  it  illegal 
for  the  carriers,  either  by  silence  or  by  ex- 
press waiver,  to  preserve  to  the  Phillips  Co., 
a  right  of  action  which  the  statute  required' 
should  be  asserted  within  a  fixed  period. 
To  have  one  period  of  limitation  where  the 
complaint  is  nled  before  the  commission  and 
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the  varying  periods  of  limitation  of  the 
different  states,  where  a  suit  was  brought 
in  a  court  of  competent  jurisdiction,  or  to 
permit  a  railroad  company  to  plead  the 
itstute  of  limitations  as  against  some  and 
to  waive  it  aa  against  others,  would  be  to 
prefer  some  and  discriminate  against  others 
ID  violation  of  the  terms  of  the  Commerce 
Act,  which  forbids  all  devices  by  which  such 
results  may  be  accomplished.  Tlie  prohibi- 
tions of  the  statute  against  unjust  discrimi- 
nation relate,  not  only  to  inequality  of 
charges  and  inequality  of  facilities,  but  also 
to  the  giving  of  preferences  by  means  of 
consent  judgments  or  the  waiver  of  defenses 
open  to  the  carrier.  The  railroad  company 
therefore  was  bound  to  claim  the  benefit  of 
the  statute  here,'  etc. 

"There  a  statutory  limitation  was  in- 
volved, while  here  it  is  one  by  contract, 
but  neither  may  be  avoided  under  the  Inter- 
state Commerce  Act  by  the  *  giving  of '  pref- 
erences by  means  of  consent  judgments  or 
the  waiver  of  defenses  open  to  the  carriers. 
The  precise  point  was  covered  in  Georgia, 
P.  A  A.  R.  Co.  i\  Blish  Milling  Co.,  241 
U.  S.  190,  36  Sup.  Ct.  641,  60  L..Ed.  048, 
nhere  the  claim  was  based  on  the  mis- 
delivery of  and  injury  to  flour  shipped, 
and  the  contention  was  that  the  limitation 
clause  was  inapplicable,  and  that  the  car- 
rier, in  making  misdelivery,  converted  the 
flour,  and  thus  abandoned  the  contract  The 
court,  after  deciding  that  this  clause  might 
not  be  obviated  bjr  the  mere  form  of  the 
action,  observed  with  reference  to  abandon- 
ing the  contract  that  — 

'' '  The  parties  could  not  waive  the  terms 
of  the  contract  under  which  the  shipment 
was  made  pursuant  to  the  federal  act;  nor 
eould  the  carrier  by  its  conduct  give  the  ship- 
per the  right  to  ignore  these  terms  which 
were  applicable  to  that  conduct,  and  hold 
the  carrier  to  a  different  responsibility  from 
tliat  fixed  by  the  agreement  made  under 
tlie  published  tariffs  and  regulations.  A  dif- 
ferent view  would  antagonize  the  plain  policy 
of  the  act  and  open  Sie  door  to  the  very 
abuses  at  which  the  act  was  aimed.' 

*'  See,  also,  Chicago  &  A.  R.  Co.  i?.  Kirby, 
225  U.  S.  155,  32  Sup.  Ct.  648,  56  L.  Ed. 
1033,  Ann«  Cas.  1914A,  501;  Olivit  Bros.  v. 
Penn.  R.  Co.,  88  N.  J.  Law,  241,  96  Atl.  682; 
Banaka  v.  Mo.  Pac.  R.  Co.,  193  Mo.  App. 
345,  186  S.  W.  7. 

**  Under  the  rule  of  equality  as  sought  to 
be  established  by  the  Carmack  Amendment, 
the  carrier  may  not  say  to  one  shipper,  I  will 
insist  on  the  strict  observance  of  the  clause 
requiring  you  to  file  your  claim  within  four 
months,  and  to  another,  I  will  release:  you 
entirely  from  that  requirement.  Surely  this 
would  be  waiving  a  defense  open  to  the  car- 
rier and  a  discrimination  as  between  ship- 
pers. Whether  the  carrier  might  estop  itself 
from  raising  the  defense  by  misleading  the 
shipper  prior  to  the  expiration  of  the  time 
limit  within  which  notice  must  be  given  we 
have  no  occasion  to  decide,  as  the  point  is 
W^t  zaiaed  by  pleading  or  in  brief." 


5.  Time  ftr  Bringing  Suit  (p.  632) 

Insufficient  stipulation  as  to  time  for  bring- 
ing suit,  see  Mason  t\  Maine  Cent.  R.  Co.^ 
(Me.   1920)    110  Atl.  425. 

XV.  Pasties    (p.  635) 

Consignor  as  party  aggrieved  and  entitled 
to  sue. —  The  rule  that  where  a  shipment  of 
goods  is  delivered  to  the  carrier  addressed 
to  the  consignee,  the  latter  is  the  party 
aggrieved  and  the  only  one  entitled  to  main- 
tain his  action  against  the  carrier  for  loss 
cr  damage  resulting  to  the  shipment  through 
the  carrier's  negligence,  does  not  apply  when 
it  appears  that  the  consignor  and  consignee 
have  by  their  agreement  or  contract  changed 
this  ordinary  rule,  as  where  the  consignee^ 
with  the  consent  of  the  consignor,  has  de- 
ducted the  amount  of  such  damage  from  the 
purchase  price  and  the  consignor  had  ac- 
cordingly accepted  the  settlement,  for  Buch 
1$,  in  effect,  equitable  assignment  by  the 
consignor  of  his  right  to  recover  of  the  car- 
rier, and  the  consignor  may  maintain  his 
action  therefor.  Produce  Trading  Co.  r. 
Norfolk  Southern  R.  Co.,  (1919)  178  N.  C. 
175,  100  S.  £.  316,  which  further  held  that 
a  consignee  of  goods  shipped  to  him  has  a 
reasonable  right  of  inspection  before  accept- 
ing them  from  the  carrier,  and  to  reject 
them  if  damaged  by  the  carrier's  negligence; 
and  that  where  the  consignee  has  accepted 
such  damaged  shipment  under  an  agreement 
with  the  consignor  that  such  damages  be 
deducted  from  the  purchase  price,  the  con- 
signor may  recover  them  from  the  carrier, 
as  the  party  aggrieved. 

Bill  of  lading  held  as  security. —  A  ''law- 
ful holder  "  of  a  bill  of  lading  is  entitled  to 
maintain  an  action  for  loss  of  the  property 
represented  by  the  bill,  although  he  held 
the  bill  as  security  merely,  not  being  the 
consignor  or  consignee.  Winget  v.  Grand 
Trunk  Western  R.  Co.,  (Mich.  1920)  177 
N.  W.  273. 

XVI.  PLEAumo   (p.   636) 

Election  of  remedies. — Although  a  shipper 
of  horses  damaged  in  transportation  brings 
an  action  against  the  initial  carrier  at  com- 
mon law,  sounding  in  tort,  and  claiming 
damages  for  the  negligent  manner  in  which 
the  defendant  performed  its  duties  as  a  com- 
mon carrier,  it  may  take  a  nonsuit  and 
proceed  again  under  the  provision  »t  the 
Carmack  Amendment,  in  an  action  sounding 
in  contract.  Hayden  v.  Maine  Cent.  R.  Co., 
(1920)  118  Me.  442,  108  Atl.  681,  wherein 
the  court  said: 

**  In  the  case  at  bar  the  plaintiff  first  in- 
voked an  action  which,  as  the  facts  proved, 
was  inefiicient  to  enforce  liability  on  con- 
necting railways,  and  hence  was  a  mistaken 
selection  of  action;  and  he  was  not,  by  tliis 
selection,  prevented  from  invoking  the  second 
and  appropriate  action.  Upon  this  branch 
of  the  case  the  exceptions  must  also  be 
overruled." 
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XVII.  Trial 

1.  Burden  of  Proof   (p.  536) 

Damage  from  inherent  defect  of  goods. — 
"  The  rule  followed  by  the  Supreme  Court  of 
the  United  States  is  that  when  it  has  been 
shown  that  damage  results  from  inherent  in- 
firmity of  the  goods  transported  under  cir- 
cumstances not  showing  negligence,  the  bur- 
den of  pfoving  negligence  devolves  upon  the 
plaintiff.  Hutchison  on  Carriers,  vol.  3, 
sec.  1365;  Southern  Ry.  Co.  v.  Prescott,  240 
U.  S.  632,  36  S.  a.  469,  60  U.  S.  (L.  ed.) 
836.  In  view  of  the  fact  that  liability  in  this 
case  is  predicated  upon  damage  to  an  inter- 
state shipment,  and  in  recognition  of  the  con- 
trolling force  of  the  decisions  of  the  United 
States  Supreme  Court  in  such  caaes,  we  are 
constrained  in  this  instance  to  follow  the 
national  court  rule,  notwithstanding  we 
think  the  established  rule  of  this  state  the 
sounder  and  more  just  rule."  Cleburne  Pea- 
nut, etc.,  Co.  p.  Missouri,  etc,  R.  Co.,  (Tex. 
1920)    221    S.   W.   270. 

Vol.  IV,  p.  549,  sec.  1  [A].    [First 

ed.,  vol.  X,  p.  170,] 

n.  Nature  and  purpose. 
VI.  Wilfulness    and   knowledge. 
Vni.  Rebates, 
IX.  Concession  or  discrimination. 
XI.  Indictment. 

II.  Nature  and  Purpose   (p.  550) 

Pnipoae  of  Act. —  The  purpose  of  Con- 
gress in  passing  this  Act  "was  to  cut  up  by 
the  roots  every  form  of  discrimination,  fa- 
voritism, and  inequality."  Dye  P,  U.  S., 
(C.  C.  A.  4th  Cir.  1919)  262  Fed.  6. 

VI.  Wilfulness  and  Knowledge   (p.  553) 

Knowledge. — A  coal  company  which,  under 
the  obligation  or  supposed  obligation  of  a 
covenant  in  a  lease  of  its  own  railroad  to  a 
connecting  carrier,  has  been  receiving ^  a 
"  lateral  allowance  '*  from  such  carrier  wnich 
was  referred  to  in  the  latter's  published  tar- 
IfT,  but  not  specified  in  figures  therein,  may, 
when  criminally  prosecuted  for  knowingly  ac- 
cepting, by  any  device  whatever,  transporta- 
tion at  less  than  the  published  rates,  offer 
evidence  that  such  allowance  had  been  ac- 
cepted in  good  faith,  in  the  honest  belief 
that  the  payment  was  justified  by  the  lease, 
and  in  the  honest  belief,  supported  by  an 
assurance  that  the  payments  had  the  sanc- 
tion of  the  Interstate  Commerce  Commission, 
that  the  allowance  was  properly  and  legally 
noted  and  provided  for  in  the  published  tar- 
iffs. Lehigh  Coal,  etc.,  Nav.  Co.  t*.  U.  S., 
(Idl9)  250  U.  S.  556,  40  S.  Ct.  24,  64  U.  S. 
(L.  ed.)   — ,  wherein  the  court  said: 

"  The  way  to  a  correct  construction  of  the 
act  was  to  an  extent  cleared  by  the  case  of 
Armour  Packing  Co.  v.  United  States,  209 
U.  S.  56,  62  L.  ed.  081,  28  Sup.  Ct.  Rq).  428. 
Its  evolution  was  there  detailed.  It  was 
said  that  carrier  and  i^hipper  are  charged 
\vith   an    equal    responsibility    and   liability. 


and  Uiat  the  act  'proceeded  upon  broad 
lines  to  accomplish '  this  equality,  and  '  that 
the  only  rate  charged  to  a  shipper  for  the 
same  service  under  the  same  conditions 
should  be  the  one  established,  published,  and 
posted  as  required  by  law.'  And  this  was 
declared  in  various  ways  to  be  the  test  of 
obligation  and  liability,  and  the  '  form  by 
which  or  the  motive  for  which  *  its  evasion 
or  disregard  is  accomplished  is  not  of  modi- 
fying or  determining  consideration.  It  was 
in  effect  decided  that  the  purpose  of  the  stat- 
ute took  emphasis  and  meaning  from  the  use 
of  the  word  *  device,'  and  *  device  *  was  de- 
fined to  be  '  anything  which  is  a  plan  or  con- 
trivance,' and  IS  '  disassociated  '  from  quali- 
fication, and  *  need  not  be  necessarily  fraud- 
ulent,' and  by  it  the  act  *  sought  to  reach  all 
means  and  methods  by  which  the  unlawful 
preference  of  rebate,  or  concession  or  dis- 
crimination is  offered,  granted,  given,  or 
received.' 

"  It  is  in  effect  the  contention  of  the  gov- 
ernment that  the  language  of  the  case  ex- 
hausts definition  and  excludes  the  supposi- 
tion of  the  questions  of  the  circuit  court  of 
appeals.  We  are  unable  to  concur.  The  lan- 
guage of  the  case  is  easily  explained  by  the 
question  that  was  presented  for  decision. 
The  Armour  Packing  Company  contended 
that  the  act  was  directed  only  at  fraudulent 
conduct,  the  obtaining  of  a  rebate  by  some 
dishonest  or  underhand  method,  concession, 
or  discrimination.  The  language  of  the  court 
was  addressed  to  this  contention,  and  its  se- 
lection and  adequacy  are  manifest. 

"  No  such  contention  is  made  in  the  case 
at  bar,  and  there  are  other  distinguishing 
elements.  It  will  be  observed  that  by  the 
statute  and  the  decision  the  teist  of  equality 
is  the  tariff  rate.  It  was  said  in  the  opin- 
ion that  it  is  '  the  purpose  of  the  act  to  pun- 
ish those  who  give  or  receive  transportation, 
in  the  sense  of  actual  carriage,  at  a  conces- 
sion from  the  published  rates '  (New  York 
C.  &  H.  R.  R.  Co.  f.  United  States,  212  U.  S. 
600,  506,  53  L.  ed.  684,  627,  29  Sup.  Ct.  Rep. 
.309).  And  such  was  the  offense  of  the  Ar- 
mour Packing  Company.  There  was  no  eva- 
sion of  the  tariff  rate  in  the  case  at  bar.  The 
filed  tariff  indicated  the  existence  and  -obli- 
gation of  the  10th  covenant  of  the  lease  from 
the  company  to  the  railroad;  that  is,  the 
fact  of  the  allowance  was  declared,  thou^^h 
it  did  not  have  specification  in  figures.  The 
tariff,  of  course,  would  have  been  more  defi- 
nite and  complete  with  such  specifications, 
but  its  sufficiency  was  certainly  believed  in, 
for  between  1906  and  the  date  of  the  indict- 
ment it  had  262  repetitions.  The  company 
was  given  besides  the  assurance  that  it  had 
the  sanction  of  the  Interstate  Commerce 
Commission. 

"  There  was  no  attempt  at  deception.  The 
Commission  knew  by  examination  of  the 
company's  books  of  the  allowance  and  the 
amount  of  the  allowance.  Such,  then,  ia 
the  situation,  and  distinguishes  the  case  from 
the  Armour  Packing  Co.  Case.  There  there 
was  an  omission  to  comply  with  the  statute. 
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and  the  omission  was  attempted  to  be  jus- 
tified by  honesty  of  motive  and  purpose; 
here  there  was  compliance  or  attempted  com- 
pliance with  the  statute  —  a  tariff  filed  — 
and  if  a  (question  could  be  raised  upon  its 
legal  snfllciency  the  belief  of  the  company 
in  its  leffality  was  supported  by  high  au- 
thority, and  those  circumstances  can  bring 
into  action  and  exculpating  effect  the  pro- 
vision of  the  statute  which  requires  the 
arreptance  of  a  rebate  to  be  *  knowingly ' 
done  to  incur  the  guilt  of  a  misdemeanor. 
This  conclusion  gives  no  detrimental  exam- 
ple against  the  efficacy  of  the  law. 

**We  think  this  comment  and  conclusion 
enough  to  dispose  of  the  questions  asked,  and 
that  there  is  no  necessity  to  review  the  cases 
cited  by  the  company  or  the  government." 

VIII.  Kebates  (p.  554) 
Refund  of  difference  between  local  and 
throngh  rates. —  In  Pennsylvania  Co.  v.  U. 
S.,  (C.  C.  A.  7th  Cir.  1&19)  257  Fed.  261, 
168  C.  C.  A.  345,  it  was  held  that  refunds 
on  cars  of  grain,  allowed  under  a  traffic  ar- 
rangement whereby  cars  '  of  grain  coming 
into  Chicago  might  be  switched  and  unloaded 
into  a  local  elevator  and  upon  reloading  the 
same  or  similar  tonnage  of  like  grain,  for 
shipment  to  an  eastern  point,  the  shipper 
might,  on  surrendering  his  freight  bill  for 
the  inbound  shipment,  secure  a  lower 
through  rate  from  the  western  point  of 
origin  to  the  point  of  destination  of  the  out- 
bound shipment,  violated  the  provisions  of 
this  section  where  nothing  in  the  tariff  pro- 
visions of  the  railroad,  at  the  time  the  ship- 
ments were  made,  justified  the  refunds.  To 
sam*  effect,  see  Pittsburgh,  etc.,  R.  Co.  v, 
U.  S.,  (C.  C.  A.  7th  Cir.  1919)  267  Fed.  266, 
168  C.  C.  A.  349. 

IX.  Concession  or  Discrimination  (p.  565) 
Actual  discrimination.— Actual  discrimi- 
nation between  shippers  is  not  a  necessary 
element  of  a  violation  of  this  Act.  Pennsvl- 
vania  Co.  v.  U.  S.,  (C.  C.  A.  7th  Cir.  1919) 
257  Fed.  261,  168  C.  C.  A.  345;  Pittsburgh, 
et^*.,  R.  Co.  r.  U.  S.,  (C.  C.  A.  7th  Cir.  1919) 
257  Fed.  266,  168  C.  C.  A.  349. 

XI.  Indictment  (p.  557) 
Discriminating  by  device.— An  indictment 
charging  that  the  defendant  violated  this 
.section  by  discriminating  by  a  device  in  the 
allotment  of  freight  cars  to  various  mines, 
need  not  describe  the  device  by  which  the  dis- 
crimination was  effected!  Dye  v.  U.  S.,  (C. 
C.  A.  4th  Cir.  1919)  262  Fed.  6.  In  passing 
upon  this  question,  the  court  said: 

"  In  denouncing  discrimination  *  by  any 
device '  the  statute  does  not  mean  that  a  de- 
vice is  necessary  to  the  offense,  but  that  if 
any  device  i^  used  the  rourts  are  to  look 
through  it  to  the  real  nature  of  the  transac- 
tion. Armour  Packing  Co.  r.  United  States, 
209  U.  8.  66,  »5,  28  Sup.  Ct.  428,  52  L.  Ed. 
681.  For  the  same  reason  there  was  no 
abuse  of  discretion  in  refusing  the  motion 
for  a  bill  of  particulars  as  to  the  nature  of 


the  device.  Besides,  the  letters  of  the  de- 
fendant and  other  evidence  show  that  the 
defendant  could  not  have  failed  to  know  the 
transactions  to  which  the  indictment  re- 
lated." 

Vol.  IV,  p.  573,  sec.  1.     [First  ed., 
1914  Siipp.,  p.  203.1 

Goods  moving  between  points  in  same 
state  through  another  state. —  This  section 
applies  to  goods  moving  between  terminal 
points  in  a  single  state  but  by  routings 
through  other  states.  U.  S.  v.  Movnihan, 
(C.  C.  A.  3d  Cir.  1919)  258  Fed.  529,  169 
r.  C.  A.  469.  In  passing  upon  the  scope  of 
this  section,  the  court  said: 

"  The  first  substantial  question  here  in- 
volved is  whether,  under  the  facts  proven 
and  the  inferences  and  findings  the  jury 
drew  therefrom,  Moynihan  was  guilty  of 
violating  the  statute  in  question. 

"  The  determination  of  that  question  de- 
pends on  whether  the  bale  of  silk  which 
Moynihan.  and  those  confederating  with  him, 
were  endeavoring  to  steal,  was  included  un- 
der the  broad  term,  *  any  goods  or  chattels 
moving  as,  or  which  are  a  part  of,  or  which 
constitute  an  interstate  .  .  .  shipment  of 
.  .  .  express.'  That  the  bale  of  silk  consti- 
tuted *  goods  and  chattels*  is  a  fact;  that 
they  were  moving  as  and  constituted  a  ship- 
ment of  express  is  equally  undeniable;  and 
that  the  express  company  could  only  carry 
them  to  destination  by  taking  the  bale  from 
jts  own  dock  in  New  Vork  state  and  deliver- 
ing it  to  a  railroad's  o\^ti  cars  at  its  termi- 
nus in  New  Jersey  is  also  certain.  Such 
being  the  imquestioned  facts,  it  follows  that 
the  bale  of  silk  was  actually  moving  as  an 
interstate  shipment,  and  was  the  class  of 
commerce  Congress  had  power  to  protect 
from  depredation  in  transit.  It  follows, 
therefore,  that  Moynihan 's  crime  was  pun- 
ishable under  the  statute,  unless  we  are  to 
hold  that,  notwithstanding  the  facts  found, 
this  court  shall  hold  that  because  the  bale 
of  silk  started  from,  and  was  to  be  delivered 
to,  points  in  New  York  state,  the  bale  was 
therebv  so  theoretically  fixed  as  an  intra- 
state  shipment  that  its  compulsory  inter- 
state routings  between  those  intrastate 
points  did  not  confer  an  interstate  character 
as  it  moved  over  this  compulsory  intcrstuto 
route.  To  give  this  act,  in  its  application 
to  the  particular  case  before  us,  the  narrow 
construction  here  contended  for,  would  re- 
sult in  such  disastrous  consequences  to  the 
safety  of  goods  moving  on  many  interstate 
routes  over  the  country  between  shipping  and 
delivery  points  situate  in  the  same  state  as 
mav  well  cause  us  to  hesitate.  Taks,  for 
example,  a  single  instance  in  this  circuit; 
the  great  traffic,  by  freight  and  express,  car- 
ried over  the  Baltimore  &  Ohio  Svstem  be- 
tween  Philadelphia  and  Pittslmrgh.  Both 
termini  are  in  the  state  of  Pennsvlvania.  but 
the  routing  is  through  Delaware,  Maryland, 
and  West  Virginia.     In  such  interstate  tran- 
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sit,  shipinents  between  these  two  Pennsyl- 
lania  terminals,  during  their  movement 
through  these  other  states,  remain  in  ter- 
minal yards,  may  be  transhipped,  are 
handled  by  many  employes,  and  are,  by 
means  of  moving  through  such  other  states, 
in  need  of  that  protection  which  the  fed- 
eral government  can  alone  afford  to  ship- 
ments passing  outside  the  borders  of  a 
state.  Although  the  shipment  and  delivery 
points  of  this  particular  traffic  are  both  in 
Pennsylvania,  yet,  by  reason  of  its  neces- 
sarily interstate  movement  between  those 
intrastate  points,  Pennsylvania  is  unable  to 
protect  such  commerce,  and  for  such  inter- 
state protection  the  interstate  powers  of  the 
federal  government  are  absolutely  necessary. 

"  Now,  over  Moynihan's  crime,  comimitted, 
as  it  was,  wholly  in  New  Jersey,  New  York 
could  have  no  jurisdiction.  And  in  the 
country  at  large  there  must  be  a  great  many 
like  instances  of  necessarily  like  interstate 
routings  between  intrastate  points,  in  the 
minds  of  Congress  when  this  statute  was 
passed.  That  Congress  meant,  in  the  broad 
terms  it  used,  'goods  or  chattels  moving  as, 
or  which  are  a  part  of,  or  which  constitute 
an  interstate  .  .  .  shipment  of  freight  or 
express,'  to  exclude  from  federal  jurisdiction 
and  federal  interstate  protection  the  vast 
volume  of  freight  and  express  thus  moving 
between  terminal  points  m  a  single  state, 
but  by  routings  through  other  states,  is 
simply  unbelievable." 

Constructive  possession. —  To  same  effect 
as  1919  Supplement  annotation,  see  Le  Fanti 
V.  U.  S.,  (C.  C.  A  3d  Cir.  1919)  259  Fed. 
460,  170  C.  C.  A.  436,  affirming  (D.  C.  N.  J. 
1919)   255  Fed.  210. 

Place  from  which  goods  are  stolen. —  The 
provisions  of  this  section  regarding  the  lar- 
ceny^ of  eoods  constituting  an  interstate  or 
foreign  shipment  of  freight  or  express,  are 
limiW  to  thefts  from  certain  designated 
places.  Accordingly,  where  the  proofs  in  a 
prosecution  under  this  section  are  insufficient 
to  warrant  the  jury  in  finding  that  an  alle- 
gation in  the  indictment  that  the  goods  in 
question  were  stolen  from  a  depot  of  an 
express  company,  has  been  sustained,  the 
conviction  of  the  defendant  must  be  reversed. 
U.  S.  t?.  Moynihan,  (C.  C.  A.  3d  Cir.  1919) 
258  Fed.  529,  169  C.  C.  A.  469. 

Indictment  —  Knowledge. —  To  same  effect 
as  original  annotation,  see  Grand!  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1920)   262  Fed.   123. 

Surplusage, —  In  an  indictment  for  know- 
ingly receiving  goods  stolen  while  in  inter- 
state transit,  an  averment  of  intent  of  the 
accused  to  convert  the  same  to  his  own  use 
is  surplusage  and  may  be  disregarded.  Nicha- 
min  1?.  U.  S.,  (C.  C.  A.  6th  Cir.  1920)  263 
Fed.  880. 

Evidence  —  AdmusibiUty. —  To  same  effect 
86  1919  Supplement  annotation,  see  Le  Fanti 
r.  U.  S.,  (C.  C.  A.  3d  Cir.  1919)  259  Fed. 
460,  170  C.  C.  A.  436,  affirming  (D.  C.  N.  J. 
1019)    255  Fed.  210. 


CircwmgtaMial  evidence. —  Conviction  of 
the  offense  of  having  in  possession  goods 
and  chattels,  knowing  them  to  have  been 
stolen  while  in  course  of  interstate  com- 
merce, may  be  established  upon  circumstan- 
tial evidence.  Chass  i?.  U.  S.,  (C.  C.  A.  3d 
Cir.  1919)  258  Fed.  911,  169  C.  C.  A.  631, 
wherein  it  was  held  that  the  evidence  was 
sufficient  to  sustaii)  a  conviction. 

8uffi>Gienoy. —  In  Le  Fanti  v.  U.  S.,  (C.  C. 
A.  3d  Cir.  1919)  259  Fed.  460,  170  C.  C.  A. 
436,  affirming  (D.  C.  N.  J.  1919)  255  Fed. 
210,  it  was  contended » that  the  evidence  was 
insufficient  to  show  guilty  knowledge  on  the 
part  of  the  accused  in  receiving  stolen  goods 
in  violation  of  this  section.  Answering  this 
contention,  the  court  said: 

"The  statute  (Act  Feb.  13,  1913,  c.  50, 
37  Stat.  670)  which  makes  the  act  charged 
a  crime  was  passed  to  promote  a  policy  of 
the  law.  The  policy  is  to  discourage  thefts  by 
making  it  difficult  for  the  thief  to  dispose 
of  stolen  property.  One  dealing  with  prop- 
erty in  the  possession  of  another  may  deal 
with  any  one  of  several  beliefs  in  mind. 
He  may  think  the  vendor  to  be  the  lawful 
owner  of  the  property,  or  have  other  lawful 
right  to  sell.  If  such  be  his  belief,  he  is 
not  guilty  of  the  crime  of  receiving,  although 
the  property  be  in  fact  stolen  property.  He 
may  believe  (and  this  is  knowledge)  that 
the  one  offering  him  the  property  is  selling 
that  of  which  he  is  not  the  owner,  and  of 
which  he  has  no  lawful  right  to  dispose.  He 
may  not  know  from  whom  the  property  was 
stolen,  or  when  it  was  stolen,  or  who'  stole 
it,  or  the  circumstances  under  which  it  was 
stolen;  but  if  with  the  guilty  knowledge 
in  his  mind  that  the  real  owner  has  been 
deprived  of  his  property,  it  is  bought  or 
otherwise  received,  and  the  fact  is  that  the 
property  was  stolen,  the  receiver  may  be 
found  guilty  of  the  crime  defined  in  the 
statute  under  which  the  defendants  were 
indicted  in  this  case.  Such  a  receiver  can- 
noft  exculpate  himself,  (because  he  might 
hove  thought  that  the  property  had  been 
embezzled.  If  the  property  was  in  fact 
stolen,  and  there  is  that  guilty  knowledge  in 
the  mind  of  the  receiver  which  negatives  the 
thought  that  he  bought  innocently  what 
he  thought  he  had  the  right  to  buy,  the  fact 
of  actual  theft,  coupled  with  the  fact  of 
such  guilty  knowledge,  supports  a  finding 
that  he  received"  the  property  knowing  it  to 
have  been  stolen.  Inasmuch  as  the  statute 
defines  the  crime  as  one  including  both  the 
fact  of  theft  and  ihe  fact  of  knowledge  of 
the  theft,  it  follows  that,  if  there  was  no 
theft,  the  buying  of  the  property  is  not  crimi- 
nal, even  if  the  buyer  believe  the  property  to 
have  been  stolen. 

"  Here  there  was  abundant  evidence  to 
find  both  the  fact  of  theft  and  .the  knowledge 
of  the  receiver  that  the  property  had  been 
stolen.  The  theoretical  possibility  (for  this 
is  all  which  is  urged)  that  the  information 
which  brought  home  to  him  (as  the  jury 
lias  found)  knowledge  that  the  property  wa:* 
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liolen,  might  hare  induced  him  to  believe 
that  the  property  had  been  embezzled^  does 
not  disturb  either  the  fact  finding  that  it 
was  stolen  or  the  fact  finding  that  the  re- 
ceiver knew  it.  The  trial  judge,  in  the 
opinion  filed  in  this  case,  has  made  the 
soundness  of  this  ruling  so  clear  that  further 
comment  or  citation  of  other  authorities 
than  those  cited  by  him  is  unnecessary." 

Vol.  IV,  p.  575,  sec.  1.     [First  ed., 
1916  Supp.,  p.  112.] 

Purpose  of  Act. —  It  was  the  intent  of 
Congress,  by  the  passage  of  this  Act,  to 
exercise  some  of  the  powers  vested  in  it  by 
the  Constitution  to  regulate  interstate  and 
foreign  conunerce.  U.  S.  v,  Basic  Products 
Co.,   (W.  D.  Pa.  1919)   260  Fed.  472. 

Vol.  IV,  p.  577,  sec.  5  [A].    [First 

ed.,  1916  Supp.,  p.  114.] 
Purpose  and  scope  of  section. —  Unfair 
methods  of  competition  between  individuals 
are  not  contemplated  by  this  section.  The 
intent  of  this  section  is  to  provide  a  method 
of  preventing  practices  unfair  to  the  general 
public  and  very  particularly  such  as  if  not 
prevented  will  grow  so  large  afr  to  lessen 
competition  and  create  monopolies  in  viola- 
tion of  the  Anti-Trust  Acts.  Thus,  where 
firms  selling  steel  ties  used  for  binding  bales 
of  cotton,  refuse  to  sell  ties  unless  the  pur- 
chaser also  buys  from  them  bagging  to  be 
used  with  the  ties,  the  commission  may  not 
prohibit  such  practice  on  the  ground  that  it 
ifi  unfair  competition.  Federal  Trade  Com- 
mission V,  Gratz,  (C.  C.  A.  2d  Cir.  1919)  268 
Fed.  314,  169  C.  C.  A.  330. 

Constitutionality. —  This  section  is  not  un- 
constitutional as  being  an  unlawful  delega- 
tion of  legislative  and  judicial  power  to  Uie 
commission.  Sears  v.  Federal  Trade  Com- 
mission, (C.  C.  A.  7th  Cir.  1919)  258  Fed. 
307,  160  C.  C.  A.  323,  6  A.  L.  R.  358.  In 
passing  upon  the  constitutionality  of  this 
section,  the  court  said: 

"  With  the  increasing  complexity  of  human 
activities  many  situations  arise  where  gov- 
ernmental control  can  be  secured  only  by  the 
*  board '  or  '  commission  '  form  of  legislation. 
In  such  instances  Congress  declares  the  pub- 
lic policy,  fixes  the  general  principles  that 
sre  to  control,  and  charges  an  administra- 
tive body  with  the  duty  of  ascertaining 
within  particular  fields  from  time  to  time  the 
facts  which  bring  into  play  the  principles 
established  by  Congress.  Though  tne  action 
of  the  conunission  in  finding  the  facts  and 
declaring  them  to  be  specific  offenses  of  the 
character  embraced  within  the  general  defini- 
tion by  Congress  may  be  deem^  to  be  quasi 
legislative,  it  is  so  only  in  the  sense  that 
it  converts  the  actual  legislation  from  a 
static  into  a  dynamic  condition.  But  the 
converter  is  not  the  electricity.  And  though 
the  action  of  the  commission  in  ordering 
desistance  may  be  counted  quasi  judicial  on 


account  of  its  form,  with  respect  to  power 
it  is  not  judicial,  because  a  judicial  deter- 
mination is  only  that  which  is  embodied  in 
a  judgment  or  decree  of  a  court  and  enforce- 
able by  execution  or  other  writ  of  the  court." 

**  Unfair  methods  of  competition."— This 
section  is  not  void  for  indefiniteness  because 
it  fails  to  define  what  constitutes  **  unfair 
methods  of  competition."  Sears  V.  Federal 
Trade  Commission,  (C.  C.  A.  7th  Cir.  1919) 
258  Fed.  207,  169  C.  C.  A.  323,  6  A.  L.  R. 
358,  wherein  the  court  said:  "Petitioner 
urges  that  the  declaration  of  section  5 
must  be  held  void  for  indefiniteness  unless 
the  words  '  imfair  methods  of  competition  * 
be  construed  to  embrace  no  more  tnan  acts 
which  on  September  26,  1914,  when  Con- 
gress spoke,  were  identifiable  as  acts  of 
unfair  trade  then  condemned  by  the  com- 
mon law  as  expressed  in  prior  cases.  .  .  . 
On  the  face  of  this  statute  the  legislative 
intent  is  apparent.  The  commissioners  are 
not  required  to  aver  and  prove  that  any 
competitor  has  been  damaged  or  that  any 
purchaser  has  been  deceived.  The  commis- 
sioners, representing  the  government  as 
parens  patris,  are  to  exercise  their  common 
sense,  as  informed  by  their  knowledge  of  the 
general  idea  of  unfair  trade  at  common 
law,  and  stop  all  those  trade  practices  that 
have  a  capacity  or  tendency  to  injure  com- 
petitors directly  or  through  deception  of  pur- 
chasers, quite  irrespective  of  whether  the 
specific  practices  in  question  have  yet  been 
denounced  in  common-law  cases.  But  the 
restraining  order  of  the  commissioners  is 
merely  provisional.  The  trader  is  entitled  to 
his  day  in  court,  and  there  the  same  prin- 
ciples and  tests  that  have  been  applied  under 
the  common  law  or  under  statutes  of  the 
kinds  hereinbefore  recited  are  expected  by 
Congress  to  control.  This  prima  facie  read- 
ing of  legislative  intent  is  ctmflrmed  by 
reference  to  committee  reports  and  debates 
ih  Congress,  wherein  is  disclosed  a  refusal 
to  limit  the  commission  and  the  court  to  a 
prescribed  list  of  specific  acts.  Cong.  Rec. 
63d  Cong.  2d  Session,  pp.  13,  18,  533,  12246. 
And  this  interpretation  is  not  affected  by  the 
subsequent  adoption  of  the  Clayton  Act, 
October  15,  1914  (38  SUt.  731,  c  323),  con- 
demning certain  specific  acts." 

Scope  of  commission's  power. —  While  the 
ccmmission  has  no  power  under  this  section 
to  restrain  an  owner  of  property  from  selling 
it  at  any  price  that  is  acceptable  to  him  or 
from  giving  it  away,  it  may  prohibit  him  in 
making  such  a  sale  or  gift  from  putting  for- 
ward representations  and  committing  acts 
which  amount  to  unfair  competition.  Sears 
V.  Federal  Trade  Commission,  (C.  C.  A.  7th 
Cir.  1919)  258  Fed.  307,  169  C.  C.  A.  323, 
6  A.  L.  R.  358. 

Discontinuance  of  unfair  methods  as  affect' 
ing  issuance  of  order. —  Under  this  section 
the  Federal  Trade  Commission  may  issue  an 
order  prohibiting  a  company  from  practicing 
cf^rtain  unfair  methods  of  comoetition, 
despite  the  fact  that  the  company  has  die- 
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continued  the  methods  in  question  at  the 
time  of  the  issuance  of  the  order,  where  it 
appears  that  the  company  contends  that  the 
act  is  unconstitutional,  that  it  is  void  for 
indefiniteness,  and  tliat,  if  valid,  it  was 
not  infringed  by  the  company's  practices. 
Sears  v.  Federal  Trade  Commission,  (C.  C.  A. 
7th  Cir.  1919)  258  Fed.  307,"  169  C.  C.  A. 
323,  6  A.  L.  R.  358. 

Vol.  IV,  p.  578,  sec.  5  [B].    [First 

cd.,  1916  Supp.,  p.  114.) 

Sufficiency  of  complaint. — A  complaint  is- 
sued by  the  Federal  Trade  Commission  under 
this  section,  is  wholly  insufficient  to  charge 
respondents  with  practicing  **  unfair  methods 
of  competition  in  commerce"  within  the 
meaning  of  that  section,  and  hence  affords 
no  foundation  for  an  order  of  the  commis- 
sion directing  them  to  desist  from  using 
such  prohibited  method  of  competition,  where 
it  alleges  that  respondents,  engaged  in  selling 
cotton  ties  and  bagging,  refused  to  sell  any 
ties  unless  the  purchaser  would  buy  from 
them  a  corresponding  amount  of  bagging, 
but  contains  no  intimation  that  they  did 
not  properly  obtain  their  ties  and  bagging 
as  merchants  usually  do,  does  not  state  the 
amount  controlled  by  them,  or  allege  that 
they  held  a  monopoly  of  either  ties  or  bag- 
ging, or  had  the  ability,  purpose,  or  intent  to 
acquire  one,  averring  notliing  whichi  would 
justify  the  conclusion  that  the  public  suf- 
fered injury,  or  that  competitors  had  reason- 
able ground  for  complaint.  Federal  Trade 
Commission  r.  Gratz,  (1920)  253  U.  S.  421, 
40  S.  Ct.  572,  64  U.  S.  ( L.  ed.)  —  {affirming 
(C.  C.  A.  2d  Cir.  1919)  258  Fed.  314,  169 
C.  C.  A.  330),  wherein  the  court  said: 

"  When  proceeding  under  S  ^>  it  is  essen- 
tial, first,  that,  having  reason  to  believe  a 
person,  partnership,  or  corporation  has  used 
an  unfair  method  of  competition  in  com- 
merce, the  Commission  shall  conclude  a  pro- 
ceeding *  in  respect  thereof  would  be  to  the 
interest  of  the  public;'  next,  that  it  formu- 
late and  serve  a  complaint  stating  the 
charges  '  in  that  respect,'  and  give  oppor- 
tunity to  the  accused  to  show  why  an  order 
should  not  issue  directing  him  to  '  cease  and 
desist  from  the  violation  of  the  law  so 
charged  in  said  complaint.'  If,  after  a  hear- 
ing, the  Commission  shall  deem  '  the  method 
of  competition  in  ouestion  h  prohibited  by 
this  act/  it  shall  issue  an  order  requiring 
the  accused  '  to.  cease  and  desist  from  using 
such  method  of  competition.' 

"  If,  when  liberally  construed,  the  com- 
plaint is  plainly  insufficient  to  show  unfair 
competition  within  the  proper  meaning  of 
these  words,  there  is  no  foundation  for  an 
order  to  desist, —  the  thing  which  may  be 
prohibited  is  the  method  of  competition 
specified  in  the  complaint.  Such  an  ord-er 
should  follow  the  complaint;  otherwise  it  is 
improvident,  and,  when  challenged,  will  be 
annulled  by  the  court. 

"  The  words  *  unfair  method  of  competi- 
tion '   are   not  defined   by   the   statute,   and 


their  exact  meaning  is  in  dispute.  It  is  for 
the  courts,  not  the  Commission,  ultimately 
to  determine,  as  matter  of  law,  what  they 
include.  They  are  clearly  inapplicable  to 
practices  never  heretofore  regarded  as  op- 
posed to  good  morals  because  characterized 
by  deception,  bad  faith,  fraud,  or  oppression, 
or  as  against  public  policy  because  of  their 
dangerous  tendency  undulv  to  hinder  com- 
petition or  create  monopoly.  The  act  was 
certainly  not  intended  to  fetter  free  and 
fair  competition  as  commonly  underatood 
and  practiced  by  honorable  opponents  in 
trade." 

Vol.  IV,  p.  578,  sec.  5  [C].    IFirst 

ed.,  1916  Supp.,  p.  114.] 
Review  on,  certiorari  of  an  order  of  the 
Circuit  Court  of  Appeals  annulling  an  order 
of  the  Federal  Trade  Commission,  was  had 
in  Federal  Trade.  Commission  r.  Grata. 
( 1920)  253  U.  S.  421,  40  &  Ct.  572,  64  U.  S. 
(L.  ed.)   — . 

Vol.  IV,  p.  579,  sec.  5  [D].    [First 

ed.,  1916  Supp.,  p.  114.] 
Printing  the  tranacript. —  In  National 
Harness  Manufacturers'  Assoc,  v.  Federal 
Trade  Commission,  (C.  C.  A.  6th  Cir.  1919) 
261  Fed.  170,  the  court  denied  a  motion  of 
the  association  to  dispense  with  printing  the 
record;  and  the  record  not  having  been 
printed,  the  commission  moved  to  dismias 
the  petition  for  review.  It  was  held  that 
rule  19  (202  Fed.  xiii,  118  C.  C.  A.  xiii), 
which  provides  for  the  printing  of  all 
records,  contemplates  only  records  in  those 
proceedings  to  which  the  body  of  the  rules 
18  applicdl>le,  viz.,  records  on  writs  of  error 
oi  appeal  or  on  some  specified  petitions,  and 
that  in  the  instant  case  there  should  be  a 
revision  and  condensation  of  the  transcript 
before  it  is  printed,  and  thai  a  satisfactory 
practice  will  be  obtained  by  following  the 
analogy  of  general  equity  rule  75  (19S  Fed. 
xl,  115  C.  C.     A.  xl).    The  court  said: 

"  The  order,  therefore,  will  be  that  the 
former  order  refusing  to  dispense  with  print- 
ing be  vacated;  that  the  petitioner,  within 
thirty  days,  prepare  and  serve  upon  the  com- 
mission a  statement  of  such  parts  of  the 
record  as  the  petitioner  thinks  should  be 
printed,  including  a  condensed  narrative  of 
BO  much  of  the  testimony  as  is  material  to 
the  points  to  be  raised;  that  within  thirty 
days  thereafter  the  commission  propose  such 
amendments  to  such  statement  and  narrative 
as  it  thinks  proper;  and  that,  if  the  parties 
do  not  thereupon  promptly  reach  an  agree- 
ment as  to  the  record  necessary  to  be  printed, 
the  matter  be  brought  to  the  further  atten- 
tion of  the  court." 

Vol.  IV,  p.  580,  sec.  6  (a).    [First 

ed.,  1916  Supp.,  p.  115.1 
Scope  of  investigations  by  commission. — 
This  section  does  not  authorize  the  Federal 
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Trade  Conuniasion  to  investigate  the  coat  of 
producing  a  patented  product  and  perhaps 
the  amount  of  compensation  which  should 
be  paid  by  the  United  States  in  order  that 
the  navy  might  acquire  the  same.  U.  S. 
V.  Basic  Producto  Co.,  (W.  D.  Pa.  1919) 
260  Fed.  472.  Regarding  the  scope  of  the 
commission's  powers,  the  court  saia: 

*'  The  commission  relies  upon  subdivision 
(a)  of  section  6  of  the  act.  Section  6  con- 
tains a  further  statement  of  particular 
powers  vested  in  the  oommission,  and  ap- 
pears to  authorize  proceedings  in  which  no 
complaints  against  any  ^rson,  par tnet ship, 
or  corporation  are  required  to  be  served. 
The  opening  of  that  section,  including  sub- 
division (a),  is  as  follows: 

'' '  That  the  commission  shall  also  have 
power  — 

"'  (a)  To  gather  and  compile  information 
concerning,  and  to  investigate  from  time  to 
time  the  organization,  business,  conduct^ 
practices,  and  management  of  any  corpora- 
tion engaged  in  commerce,  excepting  banks 
and  common  carriers  subject  to  the  act  to 
regulate  commerce,  and  its  relation  to  other 
corporations  and  to  individuals,  associa- 
tions, and  partnerships.'  ...  It  is  plain  that 
Congress  intended  to  give  the  commission  a 
power  unprecedented  in  its  scope.  In  the 
argument  on  behalf  of  the  plaintiff,  it  was 
insisted  that  under  the  act,  the  commission 
was  given  the  right  to  investigate  any  ques- 
tion having  to  do  with  any  business  of  any 
corporation,  except  banks  and  common  car- 
riers subject  to  the  control  of  the  Interstate 
Conuneree  Commission,  to  conduct  a  hearing 
at  any  point  in  the  United  States,  and  com- 
pel there  the  attendance  of  any  witnesses 
and  the  production  of  any  records  from  any 
other  point  in  the  United  States.  There  was 
no  suggestion  of  the  limitations  to  be  found 
in  the  acts  themselves,  other  than  the  limita- 
tion just  mentioned.  In  other  words,  it  was 
probably  assumed  that  every  corporation, 
^ith  respect  to  which  the  conunission  in- 
tended to  conduct  an  investigation,  was  en- 
gaged in  interstate  commerce  within  the 
meaning  of  the  act.  In  the  argument,  as 
well  as  in  the  petition,  there  was  lacking  the 
SEsertion  of  lacts  which  would  bring  the 
defendant  within  the  terms  of  the  act  of 
Congress.  Nowhere  has  it  been  made  to  ap- 
pear that  the  defendant  is  engaged  in  inter- 
state commerce  in  any  other  way  than  any 
other  corporation  or  any  citizen  may  be  so 
engaged,  by  making  one  or  more  shipments 
of  manufactured  goods  from  one  state  into 
another. 

"  The  following  quotation  from  the  opinion 
of  Judge  Jackson,  in  Re  Greene,  (C.  C.)  52 
Fed.  104-113,  contains  not  only  a  definition, 
but  an  elaboration  thereof,  which  suggests 
not  only  the  limitations  upon  the  power 
of  Congress,  but  also  possibilities  of  the 
existence  of  activities  by  entities  corporate 
or  otherwise,  which  might  be  brought  within 
the  jurisdiction  conferred  by  the  act  upon 
the  Federal  Trade  Commission: 


ft  ( 


Commerce  among  the  states,  within  tho 
exclusive     regulating     power     of     Congress, 
"  consists  of  intercourse  and  traffic  between 
their   citizens,   and  includes  the  transporta- 
tion of  persons  and  property,  as  well  as  the 
purchase,    sale,    and    exchange    of    commodi- 
ties."    County  of  Mobile  v.  Kimball,  102  U. 
S.  691-702  [26  L.  ed.  238] ;  Gloucester  Ferry 
Co.  V.  Pennsylvania,   114  U.  S.  203,  5  Sup. 
Ct.  826  [29  L.  ed.  158].     In  the  application 
ox  this  comprehensive  definition,  it  is  settled 
by    the    decisions    of    the    Supreme    Court: 
Ijiat  such  commerce  includes,  not  only  the 
a<!tual    transportation    of    commodities    and 
persons    between    the    states,    but    also    the 
instriunen  tali  ties  and  processes  of  such  trans- 
portation.    That  it  includes  all  the  negotia- 
tions   and    contracts   which    have    for    their 
object,  or  involve  as  an  element  thereof,  such 
transmission   or   passage   from   one   state  to 
another.     That  such  commerce   begins,  and 
the   regulating  power  of  Congress   attaches, 
v.hen  the  commodity  or  thing  traded  in  com- 
mences its  transportation  from  the  state  of 
its  production  or  situs  to  some  other  state 
or  foreign  country,  and  terminates  when  the 
transportation    is   completed,   and   the   prop- 
erty has  become  a  part  of  the  general  mass 
of  the  property  in  the  state  of  its  destina- 
tion.    When   the  commerce   begins   is   deter- 
mined,  not   by    the    character    of    the    com- 
modity, nor  by  the   intention   of  the  owner 
to  transfer  it  to  another  state  for  sale,  nor 
by  his  preparation  of  it  for  transportation, 
but  by  its  actual  delivery  to  a  common  car- 
rier for  transportation,  or  the  actual  com- 
mencement of  its  transfer  to  another  state. 
At  that  time  the  power  and  regulating  au- 
thority  of   the    states    ceases,    and    that    of 
Congress  attaches  and  continues,  until  it  has 
reached  another  state,  and  becomes  mingled 
with   the   general   mass   of  property   in   the 
latter  state.     That  neither  the  production  or 
manufacture     of     articles     or     commodities 
which  constitute  subjects   of  commerce,  and 
which  are  intended  for  trade  and  traffic  with 
citizens  of  other  states,  nor  the  preparation 
for  their  transportation  from  the  state  where 
produced  or  manufactured,  prior  to  the  com- 
mencement of  the  actual  transfer,  or  trans^ 
mission  thereof  to  another  state,  constitutes 
that  interstate  commerce  which  comes  within 
the     regulating     power     of     Congress,     and, 
further,   that   after   the   termination   of   the 
transportation  of  commodities  or  articles  of 
traffic  from  one  state  to  another,  and  the 
mingling  or  merging  thereof  in  the  general 
mass  of  property  in  the  state  of  destination, 
the     sale,     distribution,     and     consumption 
thereof  in  the  latter  state  forms  no  part  of 
interstate  commerce.     Pensacola  Tel.  Co.   v. 
Western  Union  Tel.  Co.,  96  U.  S.  1    [24  L; 
Ed.  708] ;  Brown  v.  Houston,  114  U.  S.  622,  5 
Sup.  Ct.  1091  [29  L.  Ed.  257];  Coe  t?.  Errol, 
116   U.  S.   517-520,   6  Sup.   Ct.  475   [29  L. 
Ed.  715]  J  Robbins  v.  Taxing  Dist.,  120  U.  S. 
497,   r  Sup.   Ct.   692    [30  L.  Ed.   694];    and 
Kidd  V.  Pearson,   128  U.  S.   1,  9  Sup.  Ct.  6 
[32   L.    Ed.    346].      In    the   latter   case    thH 
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Supreme  Court  pointed  out  the  distinction 
between  commerce  and  the  subjects  thereof, 
and  held  that  the  manufacture  of  distilled 
spirits,  even  though  they  were  intended  for 
export  to  other  states,  was  not  commerce, 
falling  within  the  regulating  powers  of  Con- 
gress/ 

''  Imagination,  if  not  experience,  can  sug- 
gest that  persons,  partnerships,  and  corpo- 
rations may  be  engaged  in  interstate  com- 
merce by  the  transportation  of  merchandise 
sdely  by  water;  that  their  activities  may 
give  them  their  income  from  lighterage;  or 
they  may  be  engaged  in  the  sole  business  of 
forwarding  goods,  with  no  interest  in  the 
vessels  or  wagons  on  which  they  are  trans- 
ported. The  foregoing  are  merely  illustra- 
tions of  activities  which  may  perhaps  be 
within  the  scope  of  the  powers  granted  to 
the  commission  by  the  act  as  found  in  the 
fifth  section  thereof. 

"  Imagination,  however,  cannot  suggest 
such  an  extension  of  constitutional  limita- 
tion as  may  justify  the  investigation  under- 
taken by  the  commission  in  this  case.  In- 
deed, so  far  as  the  matter  has  been  brought 
to  the  attention  of  the  court,  no  such  asser- 
tion of  power  has  ever  been  made  to  the 
courts.  Investigation  under  subdivision  (a), 
section  6,  is  limited  to  corporations  engaged 
in  interstate  commerce.  The  defendant  ia 
engaged  in  manufacture." 

1918  Supp.,  p.  387.      [Initial  car- 
rier of  goods,  etc] 

This  amendment  conditionally  qualifiea  the 
Cummins  Amendment  set  out  in  4  Fed.  Stat. 
Ann.  (2d  ed.)  506,  and  under  it  a  common 
carrier  is  required  to  obtain,  by  order  of 
the  Interstate  Commerce  Commission,  the 
right  to  adopt  alternative  rates  based  on 
declared  values  of  the  shipment.  If  this  is 
not  done  the  shipper  is  not  restricted,  in  an 
action  to  recover  for  loss  of  the  shipment, 
to  such  declared  value.  Western  Assur.  Co. 
t?.  Wells,  (1919)  143  Minn.  60,  173  N.  W. 
402,  wherein  the  court,  after  setting  out  the 
Cunmiins  Amendment,  said: 

"  It  is  obvious  from  a  reading  of  the  fore- 
going amendment  that  it  was  thf"  purpose  of 
Congress  to  abolish  the  rule  established  by 
the  courts  restricting  liabilities  to  the  valu- 
ation upon  which  the  rate  paid  was  based. 
McCaulI-Dinsmore  Co.  v.  Railway  Co.  (D.  C.) 
252  Fed.  664;  In  re  The  Cummins  Amend- 
ment, 33  Inter  St.  Com.  Comm.  R.  682.  Under 
that  amendment  the  contract  upon  which 
the  defendant  claims  the  plaintiff's  damages 
were  limited  in  this  case  was  void  and  of  no 
effect.  The  Cummins  Amendment  was  con- 
ditionally qualified  by  a  subsequent  act  of 


Congress  passed  August  9,  1916.  [See  1918 
Supp.  Fed.  Stat.  Ann.  387.]'  As  bearing  upon 
this  amendment  the  holding  of  the  Interstate 
Commerce  Commission  in  Williams  Co.  v. 
Hartford  &  New  York  Transportation  Co., 
48  Interst.  Com.  Comm.  R.  269,  decided  Janu- 
ary 7,  1918,  seems  to  be  decisive  of  the  case 
at  bar.    It  is  there  stated  that  — 

"  *  By  the  amendment  of  August  9,  1916, 
the  proviso  last  referred  to  was  amended  so 
as  to  provide  that  the  provisions  respecting 
liability  for  full  actual  loss,  damage,  or  in- 
jury and  declaring  any  limitation  thereof  to 
be  unlawful  and  void  shall  not  apply  to  bag- 
gage or  to  property,  except  ordinary  live 
stock,  on  which  the  carrier  has  been  or  shall 
thereafter  be  authorized  or  required  by  order 
of  the  commission  to  establish  and  maintain 
rates  dependent  upon  the  value  declared  in 
writing  by  the  shipper  or  agreed  upon  in 
writing  as  the  released  value  of  the  property, 
in  which  case  such  declaration  or  agreement 
shall  have  no  other  effect  than  to  limit  lia- 
bility and  recovery  to  an  amount  not  exceed- 
ing the  value  so  declared  or  released,  and 
shall  not,  so  far  as  relates  to  values,  be  held 
to  be  a  violation  of  section  10  of  the  act.  The 
rates  assailed  were  in  effect  on  August  9, 
1916.  No  authority  has  ever  been  granted 
by  UB  for  their  publication  in  terms  of 
value.' 

"  Under  this  nde  the  plaintiff  in  this  action 
is  entitled  to  reoover  the  full  value  of  the 
lost  package  regardless  of  the  contract  limi- 
tation relied  upon  by  the  d^endant,  unless 
it  appears  that  the  Interstate  Commerce 
Conunission,  prior  to  the  shipment,  had  made 
an  order  authorizing  the  carrier  to  enter  into 
a  contract  limiting  its  liability  in  this  par- 
ticular class  of  cases.  It  follows  that,  the 
defendant  being  required  to  obtain,  by  order 
of  the  Interstate  Commerce  Commission,  the 
right  to  adopt  alternative  rates  based  on 
declared  or  stated  values  of  the  shipment, 
and  it  not  appearing  to  have  done  so,  the 
decision  that  the  plaintiff  is  restricted  in  its 
recovery  to  such  stated  value  of  tiie  shipment 
is  not  warranted  by  the  facts  in  the  case, 
and  a  new  trial  must  be  granted." 

Prospective  operation. —  The  provision  of 
this  amendment  to  the  Cummins  Amendment 
that  the  declared  liability  of  a  carrier  for  the 
actual  loss  shall  not  apply  to  contracts  of 
limitation  authorized  by  order  of  the  Inter- 
state Commerce  Commission  is  given  a  pro- 
spective operation  and  does  not  apply  to 
orders  made  by  the  Commission  prior  to 
March  4,  1915,  the  date  of  the  passage  of 
the  Cummins  Amendment.  Western  Assur. 
Co.  17.  WeUs,  (1919)  143  Minn.  60,  ITS 
N.  W.  402. 
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Vol.  IV,  p.  593.  [Shipment  of 
liquors,  etc.]  [First  ed.,  1914 
Supp.,  p.  208.] 

y.  state  law8. 

1.  In  general. 
VL  Duties  and  liabilities  of  common  carriers. 

V.  State  Laws 

1.  In  General   (p.  600) 

Liquor  in  transit  through  state.— A  state 
has  no  jurisdiction  to  punish  the  bringing 
into  the  state  from  another  state  of  liquor  in 
transit  to  a  third  state  unless  the  sale  thereof 
in  the  state  of  its  destination  would  be 
illegal.  Haumschilt  r.  State,  (Tenn.  192l0) 
221  S.  W.  106. 

VL    Duties    and   Liabilities   of   Common 
Carbiebs  'p.  601) 

Liquor  transported  in  bond  as  subject  to 
■eisure  by  state  officials. —  In  State  v.  In- 
toxicating Liquors,  {Me.  1920)  109  Atl.  267, 
liquor  exported  from  Scotland  had  been 
withdrawn  from  a  bonded  warehouse  at  the 
port  of  Chicago  for  transportation  to  a 
bonded  warehouse  at  the  port  of  Bangor, 
Maine,  where  it  was  seized  by  a  state  sheriff 
at  the  inward  freight  shed  of  the  trans- 
porting railroad  at  Bangor.  Neither  pay- 
ment nor  tender  of  the  unpaid  customs  duties 
thereon  was  made  by  such  sheriff.  The  liquor 
was  duly  libeled  and  claim  was  thereupon 
filed  by  the  freight  agent  of  the  transporting 
railroad  on  behalf  of  the  Director  General 
of  Railroads  then  operating  such  road.  On 
appeal  from  a  municipal  court  declaring  the 
liquor  forfeited  it  was  held  that  the  seizure 
was  illegal  and  the  liquor  was  ordered  re- 
turned to  the  claimant.    The  court  said: 

"At  the  time  this  liquor  was  imported  into 
the  United  States,  .which  was  before  the 
adoption  of  the  Eighteenth  or  Prohibitory 
Federal  Amendment  and  the  passage  of  laws 
thereunder,  it  was  a  legitimate  and  dutiable 
article  of  merchandise  which  the  laws  of  the 
United  States  permitted  to  be  entered  at 
designated  ports  of  entry.  This  was  entered 
at  the  custom  house  and  warehouse  in  Chi- 
cago. Under  the  then  existing  laws  it  could 
be  legally  rewarehoused  in  any  other  district 
in  the  United  States,  and  that  re  warehousing 
was  as  legal  and  valid  as  the  original  ware- 
housing. The  right  to  rewarehouse  did  not 
depend  upon  whether  the  new  district  was 
or  was  not  within  a  prohibitory  state.  To 
hold  that  is  to  amend  and  partially  nullify 
sections  6685,  6686,  and  all  the  other  sections 
regulating  rewarehousing.  There  is  no  such 
limitation.  For  illustration,  suppose  Bangor 
had  been  the  port  of  original  entry,  would 
it  be  contended  thnt  in  1918  this  whisky, 
arriving  on   board  a  vessel   from   Scotland, 


and  coming  up  the  Penobscot  river,  could 
not  have  been  entered  in  the  custom  house 
in  that  city  and  placed  in  a  warehouse  under 
bond,  by  complying  with  the  customs  laws 
and  regulations?  Would  it  not  have  been 
absolutely  free  from  state  interference  until 
it  had  reached  its  final  destination?  If  it 
could  have  been  so  entered  at  Bangor  di- 
rectly and  originally,  then  it  could  first  have 
been  entered  at  Chicago  and  rewarehoused  in 
Bangor,  because  the  one  is  as  fully  pro- 
tected from  state  interference  as  the  other. 
The  adoption  of  the  Eighteenth  Amendment 
and  the  enactment  of  legislation  thereunder 
have  changed  the  situation,  because  no  duties 
can  legally  accrue  upon  the  importation  of 
goods  prohibited  by  the  federal  government. 
They  are  not  entitled  to  be  entered  at  the 
custom  house  nor  to  be  bonded..  McLane  f?. 
U.  S..  6  Pet.  404,  8  L.  Ed.  443.  But  prior  to 
that  adoption  and  legislation,  intoxicating 
liquors,  so  far  as  import  duties  were  con- 
cerned, stood  on  a  plane  with  all  other  kinds 
of  merchandise  in  the  contemplation  of  the 
federal  laws." 

1918  Supp.,  p.  394,  sec.  5. 

Scope  of  section. —  This  section  merely  pro- 
vides that  liquor  shall  not  be  transported  in 
interstate  commerce  into  any  state  contrary 
to  the  laws  of  such  state.  It  does  not  pur- 
port to  make  unlawful  the  distillation  of 
spirituous  liquor.  Pinasco  v.  U.  S.,  (CCA. 
9th  Cir.  1920)  262  Fed.  400. 

Necessity  of  state-wide  prohibition.— ;•  To 
same  effect  as  1919  Supplement  annotation, 
see  Laughter  v.  U.  S.,  (C.  C  A.  6th  -Cir. 
1919)  259  Fed.  94,  170  C  C  A.  162. 
•  Purchase  with  intent  to  transport — The 
lawful  purchase  of  liquor  in  a  state  does  not 
violate  the  act  be<*ause  of  an  undisclosed  in- 
tent of  the  purcliaser  to  transport  it  to 
another  state.  Collins  v.  V.  S.,  (C.  C  A. 
5th  Cir.  1920)  263  Fed.  657,  wherein  it  was 
said: 

"Neither  the  intent  of  the  purchaser,  nor 
any  preparatory  steps  taken  to  transport  the 
liquor  to  Texas,  before  its  journey  thence 
began,  availed  to  take  away  the  domestic 
character  of  the  transaction.  The  subse- 
quent movement  of  liquor  from  Monroe  to 
Shreveport  by  the  defendant  could  only  serve 
to  illustrate  his  undisclosed  intent  when  he 
bought  the  liquor,  and  this  intent  was  insuffi- 
cient to  make  the  order  or  purchase  an 
interstate  transaction.  As  there  was  no  evi- 
dence that  the  intent  of  the  defendant  to 
take  the  liquor  to  Texas  was  in  any  way 
made  known  to  or  acquiesced  in  by  the 
seller,  we  are  not  called  upon  to  determine 
whether  or  not  a  purchase  under  such  cir- 
cumstances would  be  an  interstate  trans- 
action. The  order  and  purchase  not  being 
within  the  competency  of  Congress  to  punish, 
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and  the  defendant  having  been  charged  in 
the  indictment  with  ordering  and  purchasing, 
and  not  with  having  caused  to  be  transported 
in  interstate  commerce  and  into  a  state  which 

Srohibited    the    manufacture   of   liquor,   the 
quor  described  in  the  indictment,  a  verdict 
of  acquittal  should  have  been  directed." 

Transportation  "into"  state. —  To  same 
effect  as  first  paragraph  of  1919  Supplement 
annotation,  see  Preyer  i;.  U.  S.,  (C.  C.  A. 
4th  Cir.  1919)  260  Fed.  167,  171  C.  C.  A. 
193;  Bishop  f.  U.  S.,  (C.  C.  A.  6th  Cir. 
1919)    259  Fed.  195,  170  C.  C.  A.  283. 

Transportation  of  liquors  through  a  state 
as  a  mere  incident  to  the  transportation  into 
another  state,  whether  such  transportation 
was  by  personal  carriage  or  by  common  car- 
rier was  not  affected  by  the  Reed  Amendment. 
Martin  r.  Com.,  (Va.  1919)  100  S.  E.  836. 

Carrying  liquor  through  the  District  of 
Columbia  from  Maryland  for  personal  use  in 
Virginia  has  been  thought  not  to  be  a  viola- 
tion of  this  section.  Whiting  v.  U.  8.,  (App. 
Cas.  D.  C.  1920)  263  Fed.  477.  The  court 
said: 

"  Whiting  testified  that  he  was  engaged  in 
the  express  and  hauling  business  in  Wash- 
ington, and  had  been  so  engaged  for  the  past 
15  years;  that  he  lived  in  Virginia,  near 
Falls  Church,  and  at  the  time  of  his  arrest 
was  taking  the  whisky  from  Baltimore, 
through  the  District,  to  his  home,  for  his 
personal  use.  He  was  corroborated  by  two 
witnesses.  If  he  told  the  truth,  he  had  not 
violated  the  law  under  which  he  was  being 
prosecuted.  United  States  v.  Oudger,  249 
U.  S.  373,  39  Sup.  Ct.  323,  63  L.  Ed.  653. 
The  only  thing  relied  upon  by  the  govern- 
ment to  overcome  the  testimony  in  his  behalf 
was  the  fact  that  he  at  the  time  of  his  arrest 
was  in  the  express  business  in  Washington, 
and  had  in  his  possession  a  business  card 
and  a  motor  operator's  permit,  which  recited 
that  his  residence  was  in  Washington.  When 
the  card  was  printed  or  the  permit  issued 
does  not  appear.  Is  this  evidence  enough  to 
support  a  verdict  that  the  destination  of  the 
liquor  was  not  Virginia,  but  some  point  in 
the  District  of  Columbia?  While  not  decid- 
ing the  matter,  we  think  it  proper  to  indicate 
our  dqubt  concerning  it." 

Transportatian  of  intoxicating  liquors  by 
automobile.— In  U.  S.  f.  Simpson,  (D.  C. 
Colo.  1919)  267  Fed.  860,  it  was  contended 
that  transportation  of  intoxicating  liquors 
across  a  state  by  means  of  an  automobile 
was  a  violation  of  this  section.  Answering 
this  contention,  the  court  said: 

"  It  is  said  that  the  second  count  is  bad 
because  transportation  by  automobile  is  not 
a  violation  of  the  Act.  An  automobile  may 
be  used  so  as  to  become  a  common  carrier  in 
interstate  commerce. 

"  The  District  Attorney  stated  in  argument 
that  the  details  of  the  transaction  were  set 
out  in  tlic  third  count  for  the  purpose  of  test- 
ing, in  the  shortest  and  most  inexpensive 
way,  whether  the  bringing  in  of  liquor  in  the 


manner  stated  in  that  count  is  a  violation. 
It  is  difficult  to  believe  that  the  innumerable 
daily  transactions,  non-commercial  in  char- 
acter and  privately  carried  on  across  state 
lines,  come  within  the  reach  of  national  regu- 
latory power  given  by  the  Constitution;  and 
yet  I  confess  the  broad  language  in  some 
of  the  cases  does  not  leave  me  entirely  free 
from  doubt.  After  all^  my  conclusion  is 
reached  from  what  is  said  about  the  Uncle 
Sam  Oil  Co.  in  the  Pipe  Line  Cases,  234 
U.  S.  548,  561,  562,  34  Sup.  Gt  956,  959 
(58  L.  Ed.  1459).  The  facts  Uiere  consid- 
ered are  apt.  Justice  Holmes  for  the  ma- 
jority said: 

"  *  There  remains  to  be  considered  only  the 
Uncle  Sam  Oil  Company.  This  company  has 
a  refinery  in  Kansas  and  oil  wells  in  Okla- 
homa, with  a  pipe  line  connecting  the  two, 
which  it  has  used  for  the  sole  purpose  of 
conducting  oil  from  its  own  wells  to  its  own 
refinery.  It  would  be  a  perversion  of  lan- 
guage, considering  the  sense  in  which  it  is 
used  in  the  statute,  to  say  that  a  man  was 
engaged  in  the  traa^iportation  of  water  when- 
ever he  pumped  a  pail  of  water  from  his  well 
to  his  house.  So  as  to  oil.  When,  as  in 
this  case,  a  company  is  merely  drawing  oil 
from  its  own  wells  across  a  state  line  to 
its  own  refinery  for  its  own  use,  and  that 
is  all,  we  do  not  regard  it  as  falling 
within  the  description  of  the  Act,  the  trans- 
portation being  merely  an  incident  to  use 
at  the  end.' 

"Of  course  the  prime  inquiry  there  was 
whether  the  Uncle  Sam  Oil  Company  was  a 
common  carrier;  but  to  be  a  common  carrier 
within  the  Act  it  was  necessary  that  it  be 
found  to  be  engaged  in  transportation  in  in- 
terstate commerce,  and  the  transportation  in 
interstate  commerce  was  the  part  of  the 
inquiry  to  which  Justice  Holmes  addressed 
himself.  That  this  is  so  is  demonstrated  by 
the  Chief  Justice: 

"*The  view  which  leads  the  court  to  ex- 
clude it  [from  the  operation  of  the  Act]  is 
that  the  company  was  not  engaged  in  trans- 
portation under  the  statute,  a  conclusion  to 
which  I  do  not  assent.  The  facts  are  these: 
That  company  owns  wells  in  one  state  from 
which  it  has  pipe  lines  to  its  refinery  in 
another  state,  and  pumps  its  own  oil  through 
said  pipe  lines  to  its  refinery,  and  the 
product,  of  course  J  when  reduced  at  the 
refinery f  passes  into  the  markets  of  consump- 
tion  [italics  mine].  It  seems  to  me  that  the 
business  thus  carried  on  is  transportation  in 
interstate  commerce  within  the  statute.* 

"I  take  it  that  the  fact  stated  by  the 
Chief  Justice  (in  italics)  was  a  necessary 
element  to  the  conclusion  he  reached.  That 
is'  to  say,  he  did  not  agree  with  the  majority 
that  the  transportation  was  '  merely  an  inci- 
dent to  use  at  the  end,*  but  that  the  trans- 
portation from  Oklahoma  to  Kansas,  the 
refining  of  the  oil  in  Kansas,  and  the  pass- 
ing of  the  refined  oils  into  the  markets  of 
consumption  should  be  viewed  as  one  trans- 
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action,  and  that  the  three  separate  acts  deal- 
ing with  the  subject  constituted  transporta- 
tion in  interstate  conunerce.  Kelly  v.  Rhoads, 
188  U.  S.  1,  23  Sup.  Ct.  259,  47  L.  Ed.  359. 

"Dan  Hiirs  Case,  248  U.  S.  420,  39  Sup. 
Ct  143,  63  L.  Ed.  — ,  recently  decided  by 
the  Supreme  Court,  is  not  in  point,  as  I 
view  it.  That  also  was  a  prosecution  for  vio- 
lation of  the  Reed  Amendment;  but  the  in- 
dictm^it  charged  that  Hill,  while  in  Ken- 
tucky, boarded'  a  trolley  car  being  operated 
by  a  common  carrier  corporation  engaged  in 
interstate  commerce,  and  by  means  thereof 
did  cause  himself  and  the  said  intoxicating 
liquor,  then  upon  his  person,  to  be  carried 
and  transported  in  interstate  commerce  into 
the  state  of  West  Virginia.  The  charge  was 
exactly  within  the  statute  — '  cause  intoxi- 
cating liquors  to  be  transported  in  inter- 
state commerce.^  Hill  caused  the  liquor  to 
be  transported  in  interstate  commerce,  in  the 
manner  charged  in  the  indictment,  as  much 
80  as  if  he  had  separately  intrusted  the  liquor 
to  the  common  carrier  for  transportation.'' 

Transportation  for  peraonaZ  use. —  The 
transportation  bv  the  owner  in  his  own  auto- 
mobile of  intoxicating  liquors  for  his  per- 
sonal use  is  comprehended  by  the  prohibition 
of  the  Reed  Amendment.  U.  S.  v.  Simpson, 
(laeO)  252  U.  S.  406,  40  S.  a.  364,  64 
U.  8.    (L.  ed.)    — ,  reversing    (D.  C.  Colo. 

1919)  267  Fed.  860. 

Knowledge  of  interstate  eharaoter  of  ship- 
ment.— ^A  person  who  carries  liquor  in  an 
automobile  between  two  points  in  the  same 
state  cannot  be  convicted  under  this  section 
unless  it  is  shown  that  he  knew  that 
^he  carriage  waii  a  link  in  an  interstate 
transportation  of  the  liquor.  Ousler  v.  U.  8., 
(G.  C.  A.  6th  Cir.  1920)  203  Fed.  968. 

Forfeiture  of  liquor. —  Liquor  brought  into 
the  District  of  Columbia  in  violation  of  i^is 
section  but  not  in  violation  of  the  local  act 
known  as  the  Sheppard  Law  cannot  be  for- 
feited under  the  latter  act.  District  of 
Columbia   v.    Gladding,    (App.    Cas.    D.    G. 

1920)  263  Fed.  628. 

Conspiracy  to  violate  section. —  Persons 
may  be  indicted  under  section  37  of  the 
Penal  Laws  (7  Fed.  Stat.  Ann.  (2d  ed.) 
594)  for  a  conspiracy  to  violate  this  section. 
Laughter  r.  U.  8.,  (C.  C.  A.  6th  Cir.  1919) 
259  Fed.  94,  170  C.  C.  A.  162. 

Indictment  —  Sufficiency. —  In  a  prosecu- 
tion for  a  violation  of  this  section  the  per- 
missible purposes  for  which  liquor  may  be 
transported  need  not  be  negatived  in  the 
indicnnent,  since  they  are  matters  of  defense. 
U.  8.  V.  8impsan,  (D.  C.  Colo.  1919)  257  Fed. 
860. 

Evidence. —  In  the  following  cases  it  was 
held  that  there  was  sufficient  evidence  to 
sustain  a  conviction  for  a  violation  of  this 
section:  Jones  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1919)  269  Fed.  104,  170  C.  C.  A.  172; 
Bishop  V.  U.  8.,  (C.  C.  A.  6th  Cir.  1919)  259 
Fed.  195,  170  C.  C.  A.  263;  Berryman  v. 
V.  a,  (C.  C.  A.  6th  Cir.  1919)  259  Fed.  208, 
170  a  C.  A.  276. 


1919  Supp.,  p.  199,  sec.  1. 

Constitutionality.-^  This  act  is  a  valid 
exercise  of  the  war  power  of  Congress.  It  is 
not  rendered  invalid  by  the  fact  that  its 
duration  extends  through  a  period  of  purely 
technical  war  when  the  reasons  giving 
rise  to  it  have  ceased  to  exist.  Maryland 
Distilling  Co.  v.  Miles,  (D.  C.  Md.  1910)  263 
Fed.  597.  See  to  the  same  effect  Hannah  v. 
Clyne,  (N.  D.  111.  1919)  263  Fed.  599. 

Act  as  affecting  state  statutes. — This  stat- 
ute was  not  intended  to  suspend  the  opera- 
tion of  state  statutes  regulating  the  sale  of 
intoxicating    liquors.      Ew   p.    Guerra,    (Vt. 
1920)   110  Atl.  224,  wherein  the  court  said: 
"  In   some  of  the  war-time  legislation   Con- 
gress  has   expressly   reserved   to   the   states 
the  exercise  of  police  powers,  and  it  is  ar- 
gued therefrom  that  the  absence  of  such  res- 
ervations in  the  War  Prohibition  Act  indi- 
cates  the   intention   of   the   federal  govern- 
ment to  occupy   the   whole   field   and  thus 
suspend  the  operation  of  state  legislation  on 
the   subject.     But   there   was   no   need    for 
Congress  to  authorize  the  continued  exercise 
by  the  states  of  a  power  that  had  not  been 
surrendered,    and    of    which,    as    we    have 
seen,  they  could  by  no  means  be  deprived. 
South     Carolina     v.     United     States,     199 
U.    S.    437,    26    Sup.    Ct.    110,    50    L.    Ed. 
261,    4    Ann.    Cas.    737;    Keller    v.    United 
States,    213    U.    S.    138,    29    Sup.    Ct.    470, 
53  L.  Ed.  737,  16  Ann.  Cas.  1066.    The  cases 
cited  support  the  following  conclusions:     In 
enacting  war  prohibition  Congress  was  with- 
out auuiority  to  exercise  and  did  not  assume 
to  exercise  the  police  power.    The  right  and 
duty  to  legislate  in  this  field  for  the  general 
welfare  remained  in  the  states  unimpaired. 
Congress  was  at  liberty  to  employ  as  a  war 
measure  the  same  means  to  accomplish  its 
object  as  the  state  was  using  to  accomplish 
an  independent  object.     The  mere  fact  that 
the  federal  act  is  similar  to  the  state  law  in 
some  of  its  provisions  does  not  invalidate  the 
latter.     To  have  this  effect,  the  state  law 
must   in    operation    interfere   with    the   en- 
forcement of  the  federal  act.    Though  a  state 
police  regulation  must  yield  to  a  valid  act  of 
Congress,  it  yields  only  when  and  to  the  ex- 
tent that  its  enforcement  conflicts  therewith, 
or  with  the  exercise  of  rights  conferred,  or 
the  discharge  of  duties  enjoined,  bv  the  para- 
mount act.    To  the  extent  that  tne  two  are 
in  harmony  the  acts  are  concurrent,  the  one 
supplementing   the  other.     It  follows  that, 
as  the  enforcement  of  the  prohibitory  fea- 
tures of  the  state  law  does  not  obstruct  or 
embarrass  the  execution  of  the  act  of  Con- 
gress, there  is  no  invalidating  conflict. 

"  It  is  no  objection  to  the  concurrent  va- 
lidity of  the  two  statutes  that  both  penalise 
the  same  act,  for  it  has  been  repeatedly  held 
that  the  same  act  may  constitute  a  criminal 
ofiense  equally  against  the  United  States  and 
the  state,  subjecting  the  guilty  party  to  pun- 
ishment under  the  laws  of  each,  provided  the 
act  is  one  over  which  both  sovereignties  have 
jurisdiction.     Cross  v.  North  Carolina,   132 
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U.  S.  131,  10  Sup.  Ct.  47,  33  L.  Ed.  287,  290; 
CroBBley  v.  California,  108  U.  S.  040,  18 
Sup.  Ot.  242,  42  L.  Ed.  010;  Southern  R.  Co. 
V,  Railroad  Comm'rs,  230  U.  S.  439,  35  Sup. 
Ct.  304,  59  L.  Ed.  001.  It  is  unnecessary  for 
present  purposes  to  decide  whether  the  ac- 
quittal or  conviction  of  a  violation  of  the 
federal  statute  would  har  a  prosecution 
under  the  statute  of  the  state,  or  vice  versa. 
The  authorities  are  not  in  harmony  upon  this 
question.  This  court  said  in  State  v.  Ran- 
dall, 2  Aiken  89,  100,  that  such  would  be 
the  result ;  but  the  question  was  not  involved 
in  the  decision.  It  was  recently  held  in 
United  States  v.  Porria  (D.  C.)  265  Fed. 
172,  that  a  conviction  in  a  state  court  for 
receiving  stolen  property  is  a  bar  to  a 
prosecution  under  a  federal  statute  for  tak- 
ing in  possession  such  property,  a  foreign 
shipment,  the  same  having  been  stolen,  as 
the  character  and  degree  of  proof  was  the 
same.  On  the  other  hand,  it  was  held  in 
United  States  v.  Casey  (D.  C.)  247  Fed. 
302,  that  a  conviction  under  a  state  statute 
for  maintaining  a  brothel  located  so  near  a 
Inilitary  post  as  to  fall  within  the  prohibited 
zone  prescribed  by  the  Secretary  of  War 
under  the  Selective  Service  Act  did  not  pre- 
vent a  conviction  under  such  act.  We  have  not 
overlooked  the  fact  that  the  offense  for  which 
the  relator  was  convicted,  viz.,  keeping  in- 
toxicating liquors  with  intent  to  sell,  is  dis- 
tinct from  the  offense  of  selling  prohibited 
by  the  act  of  Congress.  This  would  furnish 
an  additional  and  perhaps  sufficient  reason 
for  upholding  the  conviction.  However,  we 
have  thought  best  to  dispose  of  the  question 
on  the  grounds  argued." 

The  federal  War-Time  Prohibition  Act, 
while  it  forbade  the  sale  of  liquors  for  bever- 
age purposes  during  its  continuance,  did  not 
suspend  the  New  Jersey  statute  authorizing 
the  issuance  of  licenses  to  sell  liquors,  nor 
did  the  provision  of  the  Constitution  of  the 
United  States  which  forbids  such  sale  after 
January  10,  1920,  operate  to  avoid  a  license 
which  was  issued  previous  to  the  constitu- 
tional amendment  taking  effect;  for,  as  the 
ban  of  federal  statutory  prohibition  might 
have  been  removed  pending  the  running  of 
the  license  by  the  termination  of  the  war 
and  the  proclamation  of  the  President,  the 
licensee  in  that  event  could  have  lawfully 
sold  liquors  under  his  license,  issued  pur- 
suant to  our  statute,  until  the  amendment 
of  the  Federal  Constitution  went  into  effect. 
Wilson  V,  Jersey  City,  (N.  J.  1920)  109  Atl. 
304. 

State  laws  and  regulations,  however,  were 
80  affected  by  this  section  that  nmnicipalities 
oould  not  license  the  sale  of  spirituous, 
vinous,  malt,  and  brewed  liquors.  Wilson 
V.  Jersey  City,    (N.  J.  1919)    107  Atl.  797. 

Cider. —  The  provision  of  this  act  which 
prohibited  the  importation  of  all  alcoholic 
liquors  included  cider  if  it  contained  enough 
alcohol  to  render  it  intoxicating.  But  cider 
was  not  a  vinous  liquor  within  the  meaning 
of  the  act,  and,  regardless  of  its  alcoholic 
content,    the    manufacture    or    sale    thereof 


was  not  prohibited.  (14^19)  31  Op.  Atty.* 
Gen.  491. 

Halt  liquor  containing  less  than  one-half 
ol  one  per  cent  of  alcohol  was  not  included 
in  this  section.  (1919)  31  Op.  Atty.-Gen. 
498. 

Information  as-  requiring  allegation  that 
beer  was  intoxicating. —  An  information 
charging  the  defendant  with  using  cereals  in 
the  manufacture  of  beer  contrary  to  the 
provisions  of  this  section,  need  not  allege 
that  the  beer  was  intoxicating.  U.  S.  o. 
Bergner,  etc..  Brewing  Co.,  (1919)  E.  D.  Pa. 
200  Fed.  704.  But  see  the  original  annota- 
tion wherein  it  appears  that  such  contention 
has  been  overruled  by  the  Supreme  C)ourt  in 
U.  S.  V,  Standard  Brewery,  (1919)  251  U.  S. 
210,  40  S.  Ct.  139. 

1919  Supp.,  p.  202,  sec.  1. 

Injunction  to  restrain  enforcement. —  In 
Griesedieck  Bros.  Brewery  Co.  v.  Moore,  (E. 
D.  Mo.  1919)  262  Fed.  592,  an  injunction 
pf^ndente  lite  was  granted  to  restrain  the 
collector  of  internal  revenue  and  U.  S. 
attornev  for  a  certain  district,  from  enforc- 
ing  the  provisions  of  this  act  pending  a 
decision  regarding  its  constitutionality. 

1919  Supp.,  p.  206,  sec.  3. 

Constitutionality  of  provision  as  to  alco- 
holic content  of  liquors. —  Congress  did  not 
exceed  its  powers,  under  U.  S.  Const.,  18th 
Amend,  (see  1919  Supp.  839)  to  enforce  the 
prohibition  therein  declared  against  the 
manufacture,  sale,  or  transportation  of  in- 
toxicating liquors  for  beverage  purposes,  by 
enacting  the  provisions  of  the  Volstead  Act, 
wherein  liquors  containing  as  much  as  one- 
half  of  one  per  cent  of  alcohol  by  volume,  and 
fit  for  use  for  beverage  purposes,  are  treated 
as  within  that  power.  National  Prohibition 
Cases.  (1920)  253  U.  S.  350.  40  S.  Ct.  486, 
04  U.  S.  (L.  ed.)  — ,  affirming  Feigenspaa 
V.  Bodine,   (D.  C.  N.  J.  1920)   204  Fed.  186. 

See  generally  on  the  subject  of  the  Eigh- 
teenth Amendment  annotations  set  out  post, 
under  notes  on  Constitution. 

"Possess" — ^"Deliver." — A  warehouse  cor- 
poration which  has  leased  a  room  in  its 
warehouse  for  the  storage  of  intoxicating 
liquors  that  are  in  the  lessee's  exclusive 
possession  and  control  does  not  "  possess " 
such  liquors  within  the  meaning  of  the  pro- 
vision of  this  section  that  ''no  person  shall 
on  or  after  the  date  when  the  18th  Amend- 
ment to  the  Constitution  of  the  United 
States  goes  into  effect,  manufacture,  sell, 
barter,  transport,  import,  export,  deliver, 
furnish,  or  possess  any  intoxicating  liquor 
except  as  authorized  in  this  act,  and  all  the 
provisions  of  this  act  shall  be  liberally  con- 
strued to  the  end  that  the  use  of  intoxi- 
cating liquor  as  a  beverage  may  be  pre- 
vented." Nor  does  the  corporation,  by  per- 
mitting the  owner  of  such  liquors  to  have 
access  to  them  for  the  purpose  of  taking 
them  to  his  dwelling  for  lawful  use,  "de- 
liver"   them   within    the   meaning   of    such 
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prorision.  Street  v.  Lincoln  Safe  Deposit 
Ck>.,  (1920)  254  U.  S.  88,  41  S,  Ct.  31»  65 
U.  6.  (L.  ed.)  — .    The  court  said: 

''Section  3,  which  is  the  omnibus  section 
of  the  act,  prorides  that: 

"'No  persons  shall  on  or  after  the  date 
when  the  Isth  Amendment  to  the  Constitu- 
tion of  the  United  States  goes  into  effect, 
manufacture,  sell,  barter,  transport,  import, 
export,  deliver,  furnish  or  possess  any  in- 
toxicating liquor  except  as  authorized  in  this 
act,  and  all  provisions  of  this  act  shall  be 
liberally  construed  to  the  end  that  the  use  of 
intoxicating  liquor  as  a  beverage  may  be 
prevented.' 

"  It  is  argued  that  the  declaration  here- 
in that  no  person  shall  '  possess,'  '  transport/ 
or  'deliver'  intoxicating  liquors  is  applicable 
to  this  case,  because  the  warehouse  company 
is  not  '  authorized '  by  the  act  to  '  possess ' 
them,  and  because  they  cannot  be  used,  even 
lawfully,  by  the  plaintiff,  imless  delivered 
and  taken  away  from  the  warehouse. 

"  By  the  admissions  the  appellant  is  lessee 
of  the  room  in  which  the  liquors  are  stored, 
and  he  'is  in  the  exclusive  possession  and 
control  of  them.'  Thereby  the  relation  of  the 
warehouse  company  to  the  liquors  is  re- 
stricted to  the  public  function  of  furnishing 
such  police,  fire,  and  other  protection  to  its 
buildings  and  their  contents  as  the  law  or 
its  lease  requires  on  the  part  of  such  com- 
pany, and  to  allowing  the  plaintiff  to  have 
access  to  his  property  in  order  that  he  may 
remove  it  for  an  admittedly  lawful  purpose. 
The  company  could  not  sell,  give  away,  or 
otherwise  transfer  the  liquors  *  to  anyone 
other  than,  in  this  limited  way,  to  the  plain- 
tiff owner. 

"  The  purpose  of  the  18th  Amendment  and 
of  this  act  considered,  we  cannot  bring  our- 
eelves  to  the  conclusion  that  such  a  relation 
to  the  liquors  on  the  part  of  the  storage 
company  as  is  here  disclosed  constitutes  a 
poesession  of  them  within  the  meaning  of 
this  section  of  the  act. 

"It  is  equally  clear  that  to  permit  the 
owner  to  have  access  to  the  liquors  to  take 
them  to  his  dwelling  for  lawful  use  is  not  a 
delivery  of  them  within  the  meaning  of  this 
3d  section. 

"That  transportation  of  the  liquors  to 
the  home  of  appellant,  under  the  admitted 
circumstances,  is  not  such  as  is  prohibited 
by  the  section,  is  too  apparent  to  justify 
detailed  consideration  of  the  many  provisions 
of  the  act  inconsistent  with  a  construction 
which  would  render  such  removal  unlawful, 
and  that  the  act  is  understood  by  the  officers 
charged  with  its  execution  as  permitting 
such  transportation  is  shown  by  the  pro- 
vision of  the  r^pilations  of  the  Bureau  of 
Internal  Revenue,  authorizing  permits  for 
the  transportation  of  liquors  from  one  per- 
manent residence  of  an  owner  to  another  in 
case  of  his  removal,  although  no  such  trans- 
fer is  in  terms  provided  for  by  the  act. 

"Clearly  there  is  like  administrative 
|:ower    under    the    act   to    so    regulate    the 


transfer  of  such  stored  liquors  from  a  ware- 
house to  the  dwelling  of  the  owner  as  to 
prevent  their  being  used  to  evade  the  pro- 
hibitions of  the  act,  or  to  substantially  in- 
terfere with  its  effective  enforcement." 

1919  Supp.,  p.  212,  sec.  21. 

"  Kept." —  Kept  for  sale  or  barter  or  other 
commercial  purpose  is  what  is  meant  by  the 
word  "kept,"  as  used  in  this  section,  which 
declares  that  any  room,  house,'  building,  or 
place  where  intoxicating  liquor  is  manu- 
factured,'sold,  kept,  or  bartered,  in  violation 
of  the  act,  and  all  intoxicating  liquor  and 
property  kept  and  used  in  mamtaining  the 
same,  are  a  common  nuisance,  and  provides 
penalties  for  the  maintaining  of  such  a  place. 
Street  v.  Lincoln  Safe  Deposit  Co.,  (1920) 
254  U.  S.  88,  41  St.  Ct.  31,  65  U.  S.  (L.  ed;) 
— .  In  defining  the  word  **  kept  **  as  used  in 
this  section,  the  court  said: 

"Section  21  declares  that  'any  room, 
house,  buildinff  ...  or  place  where  intoxi- 
cating liquor  is  manufactured,  sold,  kept  or 
bartered  in  violation  of  this  title,  and  all 
intoxicating  liquor  and  property  kept  and 
used  in  maintaining  the  same,  is  hereby 
declared  to  be  a  common  nuisance.'  And  for 
the  maintaining  of  such  a  place  penalties 
are  provided. 

"The  word  'kept'  in  this  section  is  the 
only  one  of  possible  application  to  the  case 
at  bar,  and  the  words  with  which  it  is  im- 
mediatelv  associated  are  such  that,  as  here 
used,  it  plainly  means  kept  for  sale  or  barter, 
or  other  commercial  purpose.  Its  inappli- 
cability to  this  case  is  apparent.  Noscitur  a 
sociis.  United  States  v.  Louisville  &  N.  R. 
Co.  236  U.  S.  318,  334,  59  L.  ed.  598,  606, 
P.  U.  R,  1915B,  247,  35  Sup.  Ct.  Rep.  363." 

1919  Supp.,  p.  213,  sec.  25. 

Amplication  of  section. —  The  declaration 
in  this  section  that  it  shall  be  unlawful  to 
have  or  possess  any  liquor  intended  for  use  in 
violating  such  act,  obviously  does  not  apply 
where  the  uses  to  which  it  is  admitted  that 
the  owner  intends  to  devote  his  liquor  are 
those  which  §  33  of  the  act  declares  not  to 
be  unlawful.  Street  v,  Lincoln  Safe  Deposit 
Co.,  (1920)  254  U.  S.  88,  41  S.  Ct.  31,  65 
U.  S.   (L.  ed.)  — ,  wherein  it  was  said: 

"Section  25  declares  that:  'It  shall  be 
unlawful  to  have  or  possess  any  licpor  .  .  . 
intended  for  use  in  violating  this  title  .  .  .' 

"  But  since  S  33  declares  that  the  uses  to 
which  it  is  admitted  the  plaintiff  intends 
to  devote  his  liquors  are  not  unlawful,  ob- 
viously this  section  does  not  apply  to  the 
case,  for  the  unlawfulness  declared  b^  it  is 
conditioned  upon  the  intende<l  use  m  vio- 
lating the  act. 

1919  Supp.,  p.  216,  sec.  33. 

storage  in  warehouse  of  liquors  for  private 
use. — There  is  nothing  in  this  act  which 
makes  it  unlawful  for  a  warehouse  corpora- 
tion to  permit  the  storage  in  its  warehouse 
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after  the  effective  date  of  such  act  of  liquors 
theretofore  lawfully  acquired,  which  are  bo 
stored  solely  and  in  good  faith  for  the  pur- 
pose of  preserving  and  protecting  tnam  until 
they  shall  be  consumed  by  the  owner  and  his 
family  or  bona  fide  guests, —  uses  declared 
by  this  section  not  to  be  unlawful. 

Moreover,  the  implication  is  plain  from 
the  provision  in  this  section,  making  the 
possession  of  liquors  by  any  person  "  not 
legally  permitted  "  under  the  act  to  possess 
liquor  prima  facie  evidence  that  such  liquor 
is  kept  for  the  purpose  of  being  bold,  bar- 
tered, exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  in  violation  of  the  pro- 
visions of  the  act,  that,  if  such  presumption 
is  rebutted  by  appropriate  testimony,  the 
possession*  shall  be  considered  not  unlawful, 
even  though  it  be  by  a  person  not  holding  a 
technical  permit  to  possess  it,  such  as  is  pro- 
vided for  in  the  act.  Street  v,  Lincoln  Safe 
Deposit  Co.,  (1920)  254  U.  S.  88,  41  S.  Ct. 
31,  65  U.  S.   (L.  ed.)  —.    The  court  said: 

"  May  a  warehousing  corporation  lawfully 
permit  to  be  stored  in  its  warehouse,  after 
the  effective  date  of  the  Volstea4  Act,  liquors 
admitted  to  have  been  lawfully  acquired  be- 
fore that  date,  and  which  are  so  stored, 
solely  and  in  good  faith,  for  the  purpose  of 
preserving  and  protecting  them  until  they 
shall  be  consumed  by  the  owner  and  his 
fttmily,  or  bona  fide  guests? 

"  Since  the  Volstead  Act  has  been  held  by 
this  court  to  be  a  valid  law,  the  answer  to 
this  question  must  be  found  in  its  provisions, 
and  the  sections  of  it  which  it  is  argued 
sustain  the  negative  answer  to  the  question 
given  by  the  court  below  are  3,  21,  and  25 
of  title  II. 

**  Since  here,  as  always,  the  purpose  of 
Congress  in  enacting  a  law  is  of  importance 
in  determining  the  meaning  of  it,  it  is  note- 
worthy that  title  II  of  the  Volstead  Act  was 
passed  under  the  grant  of  power  to  enforce 
the  1st  section  of  the  ISth  Amendment  to 
the  Constitution  of  the  United  States,  which 
prohibits  the  manufacture,  sale,  and  trans- 
portation of  intoxicating  liquors  for  bever- 
age purposes,  but  does  not  indicate  any 
purpose  to  confiscate  liquors  lawfully  owned 
at  the  time  the  amendment  should*  become 
effective,  and  which  the  owner  intended  to 
use  in  a  lawful  manner. 

*'  Section  33  of  the  act  is  the  only  one 
which  deals  specifically  with  liquors  law- 
fully acquired  before  it  should  take  effect, 
and  it  is  therefore  of  first  importance  in 
the  consideration  of  the  case  before  us.  That 
section  declares: 

"'It  shall  not  be  unlawful  to  poesees 
liquors  in  one's  private  dwelling  while  the 
same  is  occupied  and  used  by  him  as  his 
dwelling  only,  and  such  liquor  need  not  be 
reported,  provided  such  liquors  are  for  use 
only  for  the  personal  consumption  of  the 
owner  thereof  and  his  family  residing  in  audi 


dwelling  and  of  his  bona  fide  guesta  when 
entertained  by  him  therein.' 

"The  admissions  of  fact  under  which  this 
case  is  considered  bring  the  liquors  here  in- 
volved precisely  within  those  immunity  pro- 
visions of  §  33,  except  that  they  are  stored 
in  a  public  warehouse  instead  of  in  a  private 
dwelling.  .  . 

"  The  implication  from  another  provision 
of  I  33  than  the  one  quoted  above  confirms 
this  conclusion.     It  reads: 

"'After  February  1,  1920,  the  possession 
of  liquors  by  any  person  not  legally  per- 
mitted under  this  title  to  possess  liquor  shall 
be  prima  facie  evidence  that  such  liquor  is 
kept  for  the  purpose  of  being  sold,  bartered. 


exchanged,  given  away,  furnished,  or  other- 
wised  disposed  of  in  violation   of  th 
visions  of  this  title.' 


the  pro- 


"Assuming  that  the  unexplained  presence 
of  the  liquors  in  the  company's  warehouse 
would  give  rise  to  the  nrescribed  presump- 
tion, yet,  if  that  presumption  should  he  re- 
butted by  appropriate  testimony  (as  it  is  in 
this  case  by  admissions)  that  the  liquor  to 
which  it  is  applied  is  not  being  kept  for 
the  purpose  of  sale,  barter,  exchange,  fur- 
nishing, or  otherwise  disposing  of  it  in  vio- 
lation of  the  provisions  of  the  title,  the 
implication  is  plain  that  the  possession 
should  be  considered  not  unlawful,  even 
though  it  be  by  a  person  'not  legally  per- 
mitted,'—  that  is,  by  a  person  not  holding 
a  technical  permit  to  possess  it,  such  as  is 
provided  for  in  the  act. 

"Without  saying  that  there  may  not  be 
other  cases,  the  one  at  bar  seems  to  be  fairly 
within  the  scope  of  this  obvious  implication 
of  §  33. 

"  It  may  be  that  the  custody  of  liquors  by 
a  warehouee  company  was  thus  not  declared 
to  be  unlawful  because  the  writers  of  the 
act  did  not  have  such  a  case  in  mind;  but 
it  was  more  probably  because  Congress 
would  not  consent  to  allow  lawful  possession 
and  use  of  liquors  in  dwellings  having  stor- 
age facilities  for  them,  while  denying  the 
only  possible  means  of  preserving  and  pro- 
tecting such  liquors  to  persons  with  less 
commodious  homes.  The  Congress  was  con- 
cerned with  the  great  problem  of  prevent- 
ing liquors  for  beverage  purposes  in  the 
future,  and  it  seems  to  have  given  but  slight 
attention  to  the  consumption  of  such  rela- 
tively small  amounts  of  such  liquors  as 
might  be  in  existence  in  private  ownership, 
and  intended  for  consumption  by  the  owner, 
his  family  or  his  guests,  when  the  amend- 
ment and  the  act  should  take  effect. 

"An  intention  to  confiscate  private  prop- 
erty, even  in  intoxicatinff  liquors,  will  not 
be  raised  by  inference  and  construction  from 
provisions  of  law  which  have  ample  field  for 
their  operation  in  effecting  a  purpose  elearly 
indicated  and  declared." 
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JUDGMENTS 


Vol.  IV,  p.  606,  sec.  967.     [First 

ed.,  vol.  Ill,  p.  4.] 
Necessity   of  recording. —  Under   this  sec- 
tion  a   federal   judgment  in   Louisiana  be- 


comes a  lien  only  when  recorded  as  required 
by  the  statutes  of  that  state.  U.  S.  i>. 
Kendall,  (E.  D.  La.  1920)  263  Fed.  126. 


JUDICIAL  OFFICERS 


Vol.  IV,  p.  620,  sec.  363.     [First  ed., 

vol.  IV,  p.  70.] 

Verification  of  information. — ^An  assistant 
district  attorney  has  authority  under  this 
section  to  verify  an  information  for  a  viola- 
tion of  the  Selective  Service  Act  (9  Fed.  Stat. 
Ann.  (2d  ed.)  1136).  Brown  v.  U.  S.,  (C.  C. 
A.  9th  Cir.  1919)  257  Fed.  703,  168  C.  C.  A. 
653. 

Vol.  IV,  p.  657,  sec.  828.     [First  ed., 

vol.  IV,  p.  95.] 

XIV.  Bxaarma,  Sjebpinq  and  PATiifo  Out 
MoNirr    (p.  67'6) 

Honey  held  as  security  against  liability 
on  ball  bond. —  The  clerk  may  properly  de- 
duct his  poundage  of  one  per  cent,  under 
tills  section,  from  the  amount  allowed  to  the 
surety  on  a  forfeited  bail  bond  out  of  the 
impounded  funds  of  the  principal  in  such 
clerk's  hands,  which  are  finally  adjudged 
to  have  been  held  in  trust  primarily  as 
security  against  liability  on  such  bond. 
Leary  v,  XL  8.,  (1920)  253  U.  S.  94,  40  S. 
Ct.  446,  64  U.  S.  (L.  ed.)  — ,  affirming  (C. 
C  A.  4th  Cir.  1919)  257  Fed.  246,  168 
C.  C.  A.  a30. 

Vol.  IV,  p.  699,  sec.  833.     [First  ed., 

vol.  IV,  p.  120.] 

Clerks. —  Fees  and  emoluments  collected  by 
a  clerk  of  a  district  court,  and  deposited 
b}r  him  in  a  bank  at  interest,  were  not  pub- 
lic moneys  of  the  United  States,  so  as  to 
entitle  the  United  States  to  the  interest  as 
an  increment  of  its  ownership,  even  where 
9uch  clerk  waS;  by  exceptional  legislation,  an 


officer  whose  salary  was  specifically  appro- 
priated, it  not  being  disputed  that  he  >vas 
under  obligation  to  meet  the  expenses  of  his 
office  from  the  fees  and  emoluments  thereof, 
and  to  pay  over  to  the  United  States  only  the 
resulting  surplus.  U.  S.  v.  MacMillan, 
(1920)  253  U.  8.  196,  40  S.  Ct.  540,  64  U.  S. 
(L.  ed.)  — ,  affirming  (C.  C.  A.  7th  Cir. 
1917)   261  Fed.  55,  163  C.  C.  A.  305. 

Interest  on  the  sum  of  the  fees  and  emolu- 
ments deposited  by  the  clerk  of  a  district 
court  in  a  bank  is  not,  in  and  of  itself,  an 
emolument  for  which  he  is  liable  to  account 
tn  the  United  States.  U.  S.  v.  MacMillan. 
(1920)  253  U.  S.  195,  40  S.  Ct.  540,  64 
U.  S.  (L.  ed.)  — ,  affirming  (C.  C.  A.  7th 
Cir.  1917)   261  Fed.  65,  168  C.  C.  A.  305. 

Vol.  IV,  p.  763,  sec.  798.    [First  ed., 

vol.  IV,  p.  158.] 

.  '*  Vouchers  thereof  shall  be  file^." — Fees 
and  emoluments  coming  into  the  hands  of  the 
clerk  of  the  Circuit  Court  of  Appeals  are  not 
'*  public  money  "  or  the  **  money  or  property 
of  the  United  States,"  but  are  received  pri-" 
marily  to  pay  compensation  of  the  clerk  and 
expenses  of  his  office,  and  for  any  balance  he 
is  not  a  trustee,  but  a  debtor  to  the  U.  S. 
He  is  entitled  to  receive  and  should  care- 
fully preserve  all  paid  and  canceled  checks 
drawn  upon  his  account  in  a  bank  as  clerk 
of  the  court,  he  having  deposited  in  such 
bank  fees  and  emoluments  received,  such 
canceled  checks  being  included  in  the  term 
'*  vouchers  "  as  employed  in  this  section.  The 
Treasury  Department  has  no  right  to  order 
the  bank  to  retain  such  checks.  Petition  of 
Clerk  for  Instructions,  etc.,  (C.  C.  A.  7th 
ar.  1919)   261  Fed.  164. 
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Vol.  IV,  p.  825,  Jud.  Code,  sec.  12. 

[First  ed.,  1912  Supp.,  p.  135.] 

Order  of  adjournment  to  whom  directed. — 
A  written  order  by  a  district  judge  adjourn- 
inpr  a  regular  term  of  the  District  Court  is 
not  invalid  because  not  in  terms  directed  to 
either  the  marshal  or  the  clerk,  sitice  they 
are  required  to  take  cognizance  of  it  and 
will  be  presumed  to  have  performed  their 
dutv  until  the  contrary  appears.  Weichen 
V.  U.  S.,  (C.  C.  A.  7th  Cir.  1920)  262  Fed. 
941. 

Vol.  IV,  p.  832,  Jud.  Code,  sec.  21. 

[First  ed.,  1912  Supp.,  p.  137.] 

Sufficiency  of  affidavit  —  A  negations  of 
facts  shounng  prejudice. — An  affidavit  under 
this  section  is  insufficient  where  it  merely 
states  that  the  judge  is  prejudiced  in  favor 
of  the  opposite  party  without  setting  forth 
any  facts  in  support  of  such  allegation.  U. 
S.  f.  Fricke,  (S.  D.  N.  Y.  1919)  261  Fed. 
641. 

Judges  who  may  be  appointed. —  Where  a 
district  judge  is  disqualified  to  sit,  the  cir- 
cuit judge  need  not  appoint  another  district 
judge  from  the  same  district  but  may  appoint 
one  from  another  district.  In  re  De  Ran, 
(C.  C.  A.  6th  Cir.  1919)  260  Fed.  732,  171 
C.  C.  A.  470,  wherein  it  was  said: 

"  We  cannot  accede  to  the  proposition  that 
Judge  Tuttle  was  without  jurisdiction  to 
hear  the  instant  proceedings  from  the  fact 
that  there  are  two  district  judges  for  the 
northern  district  of  Ohio,  and  that  Judge 
Westenhaver,  the  other  district  judge,  is  not 
shown  to  have  been  disqualified.  We  set  to 
one  side,  as  without  the  record,  the  assertion 
in  petitioner's  brief  that  Judge  Westenhaver 
was  in  fact  not  disqualified,  as  well  as  re* 
spondent's  assertion  that  Judge  Tuttle  was 
already  under  general  designation  to  sit  in 
the  northern  district  of  Ohio.  As  the  record 
stands,  we  think  there  was  no  lack  of  juris- 
diction in  Judge  Tuttle.  The  authority  to 
designate  another  judge  upon  Judge  Killits' 
certificate  of  disqualification  is  expressly  con- 
ferred by  section  21  of  the  Judicial  Code, 
under  the  practice  specified  in  sections  20 
and  14.  Assuming  that  Judge  Westenhaver 
was  not  disqualified,  the  circuit  judge  was 
not  boimd  to  designate  him ;  the  statute  gave 
the  circuit  judge  the  choice  of  methods.  It 
will  be  presumed  that  the  designation  was 
made  for  reasons  deemed  sufficient.  We  find 
nothing  in  the  statutes  which  limits  the 
power  of  designation  to  a  case  where  all  the 
judges  of  the  district  are  disqualified;  and 
we  cannot  read  such  limitation  into  the 
statute." 


Vol.  IV,  p.  842,  Jud.  Code,  sec.  24, 

par.    first.      [First    ed.,    1W2 
Supp.,  p.  139.] 

I.  Jurisdiction  in  general,  595. 

3.  Limited    jurisdiction    of    courts, 

595. 
8.  Effect  of  state  legislation,  695. 
II.  Suits  of  civil  nature  at  common  law 
or  equity,  595. 

4.  At  law  and  equity,  595. 

c.  "  In  equity,"  695. 
6.  Administration  or  probate,  595. 
VII.  Amount  in  controversy,  595. 

3.  Cases      requiring      jurisdictional 

amount,  595. 
b.  Diverse  citizenship,  695. 

4.  Necessity    of   matter    in    dispute 

having     pecuniary     value, 
596. 

b.  Deprivation  of  political  and 

social  rights,  596. 

e.  Miscellaneous,  596. 

5.  Ascertainment  of  value  of  matter 

in  dispute,  596. 

6.  Aggregate  of  claims  and  joinder, 

597. 
8.  Pleading  amount  by  plaintiff,  597. 
a.  Necessity  and  sumciency,  697. 
VIII.  Suits      arising      under      constitution, 
laws  or  treaties,  597. 

1.  In  general,  597. 

c.  General  definition  of  federal 

questicm,  597. 

f.  Citizenship  immaterial,  597. 

2.  Pleading  federal  question,  697.       I 

a.  Plaintiff    required   to    show, 
597. 
5.  Allegations  held  insufficient,  598. 
a..  In  general,  598. 
IX.  Suits  arising  under  constitution,  698. 

1.  In  general,  598. 

2.  Municipal  ordinances,  598. 

c.  Violation     of     due     proceaa 
clause,  598. 

3.  Impairment   of    contract   obliga- 

tion, 598. 
5.  Violation  of  due  process  olaase» 

698. 
11.  Suit  relating  to  federal  election, 
598. 
X.  Suits    arising   under  laws   of  United 
States,  599. 
1.  General  rules,  599. 

c.  Federal   law   collaterally   in- 
volved, 599. 
28.  Laws  relating  to  commerce,  599. 
XII.  Diverse  citizenship,  599. 

4.  Citizenship  of  corporation,  509.   | 

10.  Nature  of  suit,  599. 

11.  Several    parties    plaintiff   or   de- 

fendant, 599. 

12.  Arrangement    of    parties    aa    to 

adverse  interest^  699. 


Jad.  Code,  §  94,  par,  i. 


JUDICIARY 


595 


15.  Indispensable  parties,  600. 

17.  Representative  parties,  600. 

18.  Interveners  and  substituted  par- 

ties, 600. 
20.  Pleading  citizenship,  600. 
XVI.  Suits  by  assignees,  600. 

2.  Construction,  600. 

4.  "  Chose  in  action,"  600. 
XVII.  Service  of  process,  600. 
XVIII.  Ancillary  proceedings,  601. 

3.  Particular  proceedings  and  mat- 

ters, 601. 
g.  Judgments     and     decrees, 

601. 
j.  Receivers,  602. 

I.  JuBiBDicnoK   iir   Genbbal 

3.  Limited  Jurisdiction  of  Courts    (p.  847) 

•  "The  United  States  District  Court,  being 
a  court  of  limited  jurisdiction,  it  is  the  duty 
of  the  court  to  search  the  record  in  each  case 
to  ascertain  whether  the  Jurisdictional  facts 
exist."  Cleveland  Cliffs  Iron  Co.  v,  Kinney, 
(D.  C.  iMinn.  1919)   262  Fed.  980. 

8.  Effect  of  State  Legislation    (p.  848) 

Secoveiy  of  taxes  paid  to  state  under 
dureaa. —  An  action  for  money  had  and  re- 
ceived will  lie  by  a  foreign  corporation 
against  the  treasurer  of  a  state  to  recover 
taxes  paid  by  the  plaintiff  to  the  defendant 
under  protest  and  alleged  implied  duress, 
pursuant  to  the  provisions  of  state  statutes 
held  by  the  United  States  Supreme  Court  to 
be  unconstitutional.  Such  an  action  may  be 
maintained  notwithstanding  that  it  is  not 
permitted  by  the  statutes  of  the  state.  Inter- 
national Paper  Co.  17.  Burrill,  (D.  C.  Mass. 
1919)   260  Fed.  664.    The  court  said: 

'*  Citizens  of  other  states  cannot  be  de- 
prived by  enactments  of  the  commonwealth 
of  Massachusetts  of  their  right  through  the 
federal  courts  to  enforce  common-law  reme- 
dies." 

XL  Suits  of  Civil  Natube  at  Common  Law 

OB  Equity. 

4.  At  Law  and  Equity 

c.  "In  Equity"    (p.   863) 

State  legislation.—  To  same  effect  as  origi- 
nal annotation,  see  Kessler  v.  Necker,  (D.  C. 
N.  J.  1919)  258  Fed.  664,  wherein  it  was 
■aid: 

"The  one  inhibition  against  the  enforce- 
ment in  a  federal  court  of  new  equitable 
rights,  created  by  state  statute,  is  that  such 
enforcement  does  not  impair  any  right  con- 
ferred, or  convict  with  any  inhibition  im- 
posed, by  the  Constitution  of  the  United 
States.  When  the  necessary  elements  giving 
federal  courts  jurisdiction  are  present,  the 
following  rules  are  deducible  from  the  cases 
relative  to  the  jurisdiction  and  power  of 
federal  courts  to  enforce  rights  created  and 
to  administer  remedies  provided  for  enforce- 
ment and  administration  in  state  courts: 

"  1.  Rights,  created  or  provided  by  the  stat- 
utes of  the  states  to  be  pursued  in  the  state 


courts,  may  be  enforced  and  administered  in 
the  federal  courts,  either  at  law  or  in  equity, 
or  in  admiralty,  as  the  nature  of  the  new 
rights  may  require. 

"  2.  An  enlargement  of  equitable  rights  by 
the  statutes  of  the  states  may  be  adminis- 
tered by  the  federal  courts,  as  well  as  by  the 
courts  of  the  states.  ' 

*'  3.  A  partv  by  going  into  a  federal  court 
does  not  lose  "^ any  right  or  appropriate  rem- 
edy of  which  he  might  have  availed  himself 
in  the  state  courts  of  the  same  locality." 

Adequate  remedy  at  law.— Where  by  rea- 
son of  diverse  citizenship  plaintiffs  are  en- 
titled to  sue  in  the  federal  court,  the  remedy 
at  law  to  negative  equitable  jurisdiction  must 
be  a  remedy  at  law  in  the  federal  court.  If 
such  remedy  is  doubtful  merely,  equitable 
jurisdiction  is  properly  exercised.  Cleveland 
Cliffs  Iron  Co.  r.  Kinney,  (D.  C.  Minn.  1W9) 
262  Fed.  980. 

Suit  to  quiet  title.— A  federal  court  has 
jurisdiction  of  a  suit  in  equity  to  quiet  the 
title  to  land  of  which  the  plamtiff  is  in 
peaceable  possession,  where  it  appears  that 
no  suit  is  pending  at  law  wherein  the  valid- 
ity of  his  title  and  the  claim  of  the  defendant 
can  be  tested,  and  that  he  has  no  adequate 
remedy  at  law.  Kirdlinger  r.  Stevens,  (D.  C. 
X.  J.  1919)   26a  Fed.  591. 

Appointment  of  receiver. — A  suit  against  a 
corporation  for  the  appointment  of  a  re- 
ceiver, brought  in  the  state  in  which  it  was 
incorporated  by  a  stockholder  residing  m 
another  state,  is  within  the  jurisdiction  of  a 
federal  court  in  the  former  state.  Adler  1?. 
Campeche  Laguna  Corp.,  (D.  C.  Del.  1919) 
257  Fed.  799. 

6.  Administration  or  Probate  (p.  866) 
Construction  of  will.— Where  there  is  no 
law  in  the  state  in  which  a  will  has  been 
probated  authorizing  anyone,  by  suit  inter 
partes,  to  assail  probate  oroceedmgs,  a  fed- 
eral court  has  no  jurisdiction  of  such  a  suit 
for  a  construction  of  the  will.  Lee  v.  Minor, 
(C.  C.  A.  9th  Cir.  1919)   260  Fed.  700,  171 

CCA    4d8. 

Setting  aside  wilL— In  Creighton  r. 
Creighton,  (C.  C.  A.  8th  Cir.  1919)  261 
Fed.  333,  a  suit  in  equity  was  brought  m  the 
federal  District  Court  in  Kansas  to  set  aside 
the  will  of  a  Kansas  testator  on  the  ground 
of  mental  incapacity  and  undue  influence.  A 
decree  for  the  complainant  was  reversed  on 
the  merits,  the  evidence  being  held  in- 
sufficient to  sustain  the  decree,  but  the  juris- 
diction to  entertain  the  suit  was  not  ques- 
tioned nor  even  mentioned. 

VII.    Amount  m  Controvbesy 
3.  Cases  Requiring  Jurisdictional  Amount 
b.  Diverse  Citizenship   (p.  864) 
Conveyance  to  give  jurisdictional  amount. 
—The  fact  that  real  property  has  been  con- 
veyed to  the  plaintiff  in  order  to  bring  the 
amount   in    controversy   up  to   the   sum  re- 
quired by  this  secticm,  docs  not  affect  the 
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jurisdiction  of  the  court  provided  the  con- 
veyance is  a  r-eal  transaction  without  any 
reservation  in  the  grantor  for  a  reconvey- 
ance of  the  property  to  him.  Livingston  v. 
Monidah  Trust,  (C.  C.  A.  9th  Cir.  1919) 
261  Fed.  966. 

4.   Necessity  of  Matter   in  Dispute  Having 

Pecuniary  Value 
b.  Deprivation  of  Political  and  Social  Rights 

(p.  865) 
Bill  to  restrain  governor  from  submitting 
proposed  Eis^teenth  Amendment  to  state 
legislature.— In  Ohio  f.  Cox,  (S.  D.  Ohio 
1919)  257  Fed.  334,  an  injunction  wsa 
sought  to  restrain  the  governor  of  Ohio  from 
submitting  the  Eighteenth  Amendment  (1919 
Supp.  Fed.  Stat.  Ann.  839)  to  the  state 
legislature  for  ratification.  Regarding  the 
amount  in  controversy,  it  was  said: 

*'  The  jurisdiction  of  this  court  is  limited 
to  actions  involving  $3,000,  not  including 
interest  and  costs.  The  bill  alleges  that  the 
jurisdictional  amount  is  involved.  Looking 
at  the  plaintiff,  or  those  he  represents,  a& 
taxpayers,  there  is  no  allegation  that  any 
particular  sura  to  him,  or  to  any  one  of 
them^  is  involved;  and  considering  the 
plaintiff,  and  those  he  claims  to  represent, 
as  citizens  of  the  United  States  seeking  to 
remedy  a  political  wrong,  there  is  no  amount 
of  money  involved. 

•'  It  is  alleged  that  the  result  of  the  Pro- 
hibition Amendment  would  be  a  loss  to  the 
government  of  many  millions  of  dollars, 
which  would  have  to  be  made  up  otherwise. 
That  may  be  true  teraporurily,  but  it  may 
also  be  that  the  results  of  prohibition  will 
be  such  as  to  make  a  wealthier  people,  a 
people  better  able  to  bear  the  financial 
burdens  of  government,  and  that  a  tempo- 
rary loss  of  revenue  from  this  particular 
source  would  be  more  than  counterbalanced 
by  increased  capacity  to  carry  those  burdens. 
It  was  said  by  Mr.  Justice  Grier  in  the 
License  Cases,  5  How.  504,  631  (12  L.  Ed. 
266): 

"  *  If  a  loss  of  revenue  should  accrue  to  the 
United  States  from  a  diminished  consump- 
tion of  ardent  spirits,  she  would  be  the 
gainer  a  thousand  fold  in  the  health,  wealth, 
and  happiness  of  the  people.' 

"In  any  event,  it  is  manifest  that  the  in- 
creased burden  would  come  through  indirect 
taxation,  impossible  of  ascertainment,  highly 
vague  and  conjectural,  and  not  of  the  kind 
measurable  by  the  law.  Moreover,  if  it  were 
ascertainable,  it  would  have  to  be  shown  that 
the  loss  to  at  least  one  citizen  would  amount 
to  the  jurisdictional  amount,  because  individ- 
ual claims  of  unjust  taxation  cannot  be  ag- 
gravated for  the  purpose  of  making  a  sum 
within  the  iurisdiction  01  this  court. 

"  Counsel  for  plaintiff  expressly  disclaim 
appearing  for  any  one  interested  in  the  liquor 
traffic.  Indeed,  they  say  they  have  declmed 
retainers  from  some  so  interested.  They  and 
their  client  take  the  high  ground  that  their 
interest  lies  deeper  than  questions  of  prop- 
erty rights,  and  grows  out  of  their  love  of 


country  and  their  desire  to  protect  it,  by  in- 
sisting that  all  the  safeguards  of  the  Con- 
stitution be  maintained  inviolate.  The  court 
believes  them. 

"  But,  if  they  did  represent  such  interests. 
It  was  settled  by  the  Supreme  Court  long 
ago  that  no  one  has  an  inherent  riglit  to  con- 
duct that  traflic,  and  if  any  one  makes  an 
investment  in  it,  however  large,  he  eloes  it 
with  the  knowledge  that  such  property  rights 
as  he  would  otherwise  have  in  the  business 
he  has  built  up  are  necessarily  overborne  by 
the  greater  right  of  the  public,  through  the 
exercise  of  police  power,  to  enhance  the 
public  health,  morals,  and  welfare.  So  no 
right  of  pecuniary  value,  or  any  value,  is 
involved  in  this  behalf." 

e.  Miscellaneous  (p.  865) 
Suit  for  damages  for  wrongfal  death.— 
In  Novitsky  v.  Rozner,  (W.  D.  Pa,  1915) 
259  Fed.  913,  it  was  held  that  a  suit  by  a 
father  to  recover  damages  for  the  death  of 
his  minor  child,  three  and  one-half  years  of 
age,  did  "  not  really  and  substantially  in- 
volve a  dispute  or  controversy  of  three  thou- 
sand dollars." 

5.  Ascertainment  of  Value  of  Matter  in  Dis- 
pute  (p.  865) 

Injunction  —  Generally, — "  In  a  suit  for  an 
injunction  the  value  of  the  matter  in  di«- 
pute  is  not  tested  by  the  mere  immediate 
pecimiary  damage  resulting  from  the  acts 
complained  of,  but  by  the  value  to  the  com- 
plainant of  the  business  or  property  right  for 
which  protection  is  sought."  Prest-G-Lite 
Co.  i;.  Bournonville,  (D.  C.  N.  J.  1914)  260 
Fed.  440. 

Interference  with  pipe  line. —  In  a  suit  to 
enjoin  the  interference  with  a  pipe  line  used 
by  a  common  carrier  in  the  transportation 
of  oil,  the  value  of  the  entire  system  and  the 
amount  which  the  plaintiff  would  be  com- 
pelled to  expend  if  a  portion  of  its  line  were 
removed,  should  be  considered  in  determin- 
ing the  amount  in  controversy.  Lowe  r. 
Pure  Oil  Co..  (C.  C.  A.  4th  Cir.  1919)  260 
Fed.  704,  171  C.  C.  A.  442.  Regarding  thia 
question,  the  court  said: 

''  It  is  insisted  by  defendant  that  the  court 
below  was  without  jurisdiction,  inasmuch  as 
the  amount  involved  in  the  controversy  was 
not  $3,000  in  excess  of  cost  and  interest. 
This  is  based  upon  the  theory  that  the 
amount  involved  should  represent  only  the 
actual  cost  of  removing  this  line  from  the 
south  side  of  the  creek  to  the  north  side  of 
the  creek. 

"As  we  have  stated,  it  is  alleged  in  the 
bill  that  the  value  ot  the  entire  sysitem  of 
gravitv  oil  lines  exceeds  the  sum  of  $3,000, 
and  that,  owing  to  the  occupancy  of  the 
south  side  of  the  creek  by  the  railroad  in 
constructing  its  line,  it  is  .in  such  condition 
that  it  would  be  impracticable  to  locate  the 
pipe  line  on  that  side,  and  that  it  was  for 
this  reason  plaintiff  was  compelled  to  change 
its  line  so  as  to  operate  it  for  the  purpose 
for  which  it  was  intended. 
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"It  is  insisted  by  plaintiff  that  the  re- 
moral  of  a  pai't  of  this  line  would  destroy 
the  entire  gravity  system  in  the  creek  beds, 
among  other  things  necessitating  its  re- 
moval from  tanks  at  Pine  Grove  to  Jackson- 
burs,  the  main  connecting  lines  above  Jack- 
sonburg,  also  necessitating  an  alteration  in 
a  multitude  of  smaller  lines  connecting  each 
well  with  the  main  line,  at  a  great  loss  and 
expense,  and  thus  either  destroy  the  business 
or  necessitate  the  construction  of  a  pressure 
system  on  other  lands,  involving  the  pur- 
chase of  new  rights  of  way,  for  a  distance 
of  more  than  one  mile,  over  a  hill.  It  is 
ccntended  that  the  construction  of  such  lino 
would  cost  $2,500  for  labor  done,  $3,000  for 
pump  station,  and  $3,000  for  additional  pipe, 
costing  in  the  aggregate  from  $8,000  to 
$10,000.  This,  we  think,  should  be  con- 
sidered in  estimating  the  amount  involved  in 
this  controvercy. 

"  In  additicm  to  this  phase  of  the  question, 
it  is  insisted  by  counsel  for  plaintiff  that 
'where  a  particular  matter  of  itself  less  than 
jurisdictional  amount  or  value  involves  a 
right  or  estate  as  the  subject  of  dispute, 
which  right  or  estate  depends  upon  the 
determination  of  the  controversy,  tne  value 
of  the  right  or  estate  will  fix  the  jurisdic- 
tion." 

Illegal  issuance  of  bonds. —  In  a  suit  by 
taxpayers  to  restrain  public  officers  from  an 
alleged  unconstitutional  use  of  public  fimds 
and  issuance  of  bonds,  the  injury  to  the  plain- 
tiffs rather  than  the  amount  of  the  funds 
or  the  bonds  is  the  measure  of  the  "  amount " 
in  controversy.  Scott  v,  Frazier,  (D.  C.  N.  D. 
1919)    258  Fed.  669. 

Suit  on  judgment — In  a  suit  on  a  judg- 
ment the  amount  in  controversy  is  the 
amount  of  the  judgment  rather  than  the 
amount  of  the  original  debt  as  it  stood  prior 
to  its  being  merged  in  the  judgment.  Pres- 
ton r.  Durham,  (N.  D.  6a.  1920)  262  Fed. 
843. 

6.  Aggregate  of  Claims  and  Joinder  (p.  872) 

In  general. —  To  same  effect  as  fifth  para- 
graph  of  original  annotation,  see  Smith- 
Webster  Co.  V,  John,  (C.  C.  A.  3d  Cir.  1919) 
259  Fed.  549,  170  C.  C.  A.  511. 

Taxpayers'  suits. — The  amount  in  contro- 
versy in  a  suit  in  a  federal  District  Court 
by  taxpayers  to  enjoin,,  on  constitutional 
grounds,  the  payment  of  public  funds  out 
of  the  state  treasury,  and  the  issuing  of 
state  bonds,  must  equal  the  jurisdictional 
amount  as  to  each  complainant.  Scott  r. 
Frazier,  (1920)  253  U.  S.  243,  40  S.  Ct.  503, 
64  U.  8.  (L.  ed.)  —  {reversing  (D.  C.  N.  D. 
1919)  258  Fed.  669),  wherein  the  court 
aaid :  **  The  jurisdiction  was  invoked  be- 
cause of  alleged  violation  of  rights  under 
the  Fourteenth  Amendment.  The  complain- 
ants were  taxpayers  of  North  Dakota,  who 
alleged  that  suit  was  brought  on  behalf  of 
themselves  and  all  other  taxpayers  of  the 
state.  There  was  no  diversity  of  citizenship 
and  jurisdiction  was  rested  solely  upon  the 


alleged  violation  of  constitutional  rights. 
The  District  Court  rendered  a  decree  dis- 
missing the  bill  on  the  merits;  the  judge 
stating  that  he  was  of  opinion  that  there 
was  no  jurisdiction,  and  directing  the  dis- 
missal on  the  merits  to  prevent  delay,  and 
to  permit  the  suit  being  brought  here  by  a 
single  appeal. 

"  There  is  no  allegation  that  the  loss  or 
injury  to  any  complainant  amounts  to  the 
sum  of  $3,000.  It  is  well  settled  that  in 
such  cases  as  this  the  amount  in  controversy- 
must  equal  the  jurisdictional  sum  as  to  each 
complainant.  Wheless  v»  St.  Louis,  180  U. 
S.  379,  21  Sup.  Ct.  402,  45  L.  Ed.  583; 
Rogers  i;.  Hennepin  County,  239  U.  S.  621, 
36  Sup.  a.  217,  60  L.  Ed.  469. 

"The  District  Court  was  right  in  its  con* 
elusion  that  there  was  no  jurisdiction.  The 
decree  is  reversed,  and  the  cause  remanded 
to  the  District  Court,  with  directions  to  dis- 
miss the  bill  for  want  of  jurisdiction." 

Item,  not  proved  in  former  trial. —  That 
one  item  of  a  claim  made  up  of  several  items 
was  not  proved  in  a  former  trial  and  the 
residue  do  not  aggregate  the  jurisdictional 
amount  is  not  ground  for  an  objection  to  the 
jurisdiction  made  prior  to  a  retrial.  Eg- 
gers  17.  Sim  Sales  Corp.,  (C.  C.  A.  2d  Cir. 
19^0)   263  Fed.  373. 

8.  Pleading  Amount  by  Plaintiff 

a. 'Necessity  and  Sufficiency  (p.  877) 

In  i^eneral. —  To  same  effect  as  original  an- 
notation, see  Cleveland  Cliffs  Iron  Co.  v, 
Kinney,   (D.  C.  Minn.  1919)  262  Fed.  980. 

Vni.  Suits  Abisino  Undeb  CoirsTiTUTioir, 
Laws  ob  Tbeaties 

1.   In  General 

c.    (General   Definition    of   Federal    Question 

(p.  883) 

Tests  variously  stated. —  To  same  effect  as 
third  paragraph  of  original  annotation,  see 
Ohio  1?.  Cox,  (S.  D.  Ohio  1919)  257  Fed. 
334. 

f.  Citizenship.  Immaterial   (p.  885) 

Averments  of  a  bill  setting  up  alleged  ob- 
ligations of  a  contract  between  a  claimant 
and  the  state,  and  the  contention  that  they 
were  impaired  by  subsequent  legislation, 
presented  a  controversy  under  the  Federal 
Constitution  and  conferred  jurisdiction  (a 
sufficient  amount  being  involved)  upon  a 
federal  District  Court  irrespective  of  the 
citi2;enship  of  the  parties.  Hays  v,  Seattle, 
(1920)  251  U.  S.  233,  40  S.  Ct.  125,  64  U.  S. 
(L.  ed.)  —,  affirm^g  (W.  D.  Wash.  1915) 
226  Fed.  287. 

2.  Pleading  Federal  Question 

a.  Plaintiff  Required  to  Show   (p.  888) 

In  general — In  an^'  ease  alleged  to  come 
within  the  federal  jurisdiction,  it  is  not 
enough  to  allege  that  questions  of  a  federal 
character  arise  in  the  case,  but  it  must 
plainly  appear  that  the  averments  attempt- 
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ing  to  bring  the  case  within  such  jurisdic- 
tion are  real  and  substantial.  Blumenstock 
Bros.  Advertising  Agency  1?.  Curtis  Pub.  Co., 
(1920)  262  U.  S.  436,  40  S.  Ct.  385,  64 
U.  S.   (L.  ed.)  — . 

6.  Allegations  Held  Insufficient 
a.  In  General  (p.  890) 

Impairment  of  contract  obligation. — The 
contention  that  a  hydro-electric  company,  in- 
corporated under  the  general  laws  of  a  state, 

•  which  has  adopted  a  resolution  designating 
certain  parcels  of  land  as  appropriated  and 
necessary  to  carry  out  the  corporate  purpose, 
had  acquired  rights  before  appropriation  was 
completed,  as  provided  by  the  suite  condem- 
nation laws,  of  which  it  was  unconstitution- 
ally deprived  by  the  use  of  the  designated 
parcels  by  other  public  utility  companies, — 
IS  too  unsubstantial  to  serve  as  the  basis  of 
federal  jurisdiction  where,  independently  of 
the  incorporation  and  resolution,  the  com- 
pany had  no  rights  or  property  to  be  taken, 
and  there  was  no  state  legislative  or  other 
action  against  any  charter  rights  which  such 

'  corporation  possessed.  Whatever  controver- 
sies or  causes  of  action  the  corporation  had 
were  against  other  companies  as  rivals  in 
eminent  domain,  or  as  owners  of  the  land, 
over  which  a  federal  court  has  no  juris- 
diction, diversity  of  citizenship  not  existing. 
Cuyahoga  River  Power  Co.  v.  Northern  Ohio 
Traction,  etc.,  Co.,  (1920)  262  U.  S.  388, 
40  S.  Ct.  404,  64  U.  S.   (L.  ed.)  — . 

IX.  Suits  Arising  ttitdeb  CoNSTiTUTnoir 
1.  In  General  (p.  905) 

Constitutionality  of  federal  statute. —  The 
District  Court  has  jurisdiction  to  'letermine 
whether  a  federal  statute  is  constitutional. 
Griesedieck  Bros.  Brewing  Co.  i\  Moore,  (B. 
D.  Mo.  1919)  202  Fed.  682,  wherein  the 
court  .said: 

"It  18  perfectly  obvious  this  court  has 
jurisdiction  to  hear  and  determine  the  ques- 
tion raised  as  to  the  constitutional  validity 
of  the  provisions  of  the  act  of  Congress 
challenged,  for  such  issue 'is  a  judicial,  and 
not  a  legislative,  question,  and  on  the  de- 
cision of  this  one  issue  depend  all  others  in 
this  case;  for  if  the  act  in  so  far  as  chal- 
lenged be  within  the  constitutional  power 
of  the  Congress  to  enact  into  law,  the  com- 
plainants, and  all  others,  including  the  de- 
fendants, must  obey  and  enforce  its  terms. 
On  the  contrary,  if  the  provisions  of  the  act 
challenged  by  complainants  are  found  and 
decreed  as  a  matter  of  law  to  lie  without  and 
beyond  the  constitutional  power  of  the  Con- 
gress to  enact  into  law,  then  the  act  is  not  a 
law.  It  has  no  office  to  perform,  has  no 
binding  force  or  effect  upon  any  citizen  of 
the  republic,  and  defendants  in  enforcing  it, 
or  in  attempting  or  threatening  to  enforoa 
its  provision  against  complainants  or  their 
property  and  property  rights,  to  their  ir- 
reparable loss,  injury  and  damage,  are  not 
officers  of  the  law  a'cting  within  the  scope 
9f  their  lawful  authority,  but  are,  when  bo 


engaged,  mere  private  individuals,  volun- 
teers, and  intermeddlers,  whose  injurious  acts 
ought  to  and  in  justice  should  be  restrained." 

2.  Municipal  Ordinances 

c.  Violaticm  of  Due  Process  Clause  (p.  914) 
A  suit  to  enjoin  the  enforcement  of  an 
ordinance  requiring  a  coal  company  to  ob- 
tain the  consent  of  adjacent  property  owners 
to  the  erection  of  a  coal  yard  within  the 
city  limits,  and  imposing  fines  for  violation 
of  the  ordinance,  is  within  the  jurisdiction 
of  a  federal  court,  where  the  ordinance  is 
alleged  to  be  invalid  because  in  contravention 
of  the  Fourteenth  Amendment  to  the  Con- 
stitution. Hammond  t*.  Calumet  Coal,  etc., 
Co.,   (C.  C.  A.  7th  Cir.  1920)   262  Fed.  9ad. 

3.    Impairment   of   Contract    Obligation 

(p.  916) 

In  general. — A  suit  by  a  gas  company  to 
restrain  a  city  from  enforcing  the  rates  for 
gas  prescribed  in  a  franchise  from  the  city 
to  the  company  on  the  ground  that  they  are 
unreasonable  and  confiscatory,  and  operate 
to  impair  the  obligation  of  the  contract  be- 
tween the  company  and  city,  is  one  arising 
under  the  laws  of  the  United  States  and 
properly  cognizable  by  a  federal  court.  Hills- 
dale Gaslight  Co.  v,  Hillsdale,  (£.  B.  Mich. 
1919)   268  Fed.  486. 

6.  Violation  of  Due  Process  Clause  (p.  &18) 

Confiscatory  railroad  rates. —  To  same  ef- 
fect as  original  annotation,  see  Toledo  v, 
Toledo  Rys.,  etc.,  Co.,  (C.  C.  A.  6th  Cir. 
1919)  259  Fed.  450,  170  C.  C.  A.  426;  Michi- 
gan R.  Co.  V.  Lansing,  (£.  D.  Mich.  1919) 
260  Fed.  322. 

Doing  complete  justice  in  injunction  pro- 
ceedings.—  Jurisdiction  of  a  district  court 
of  a  suit  to  enjoin,  on  constitutional  grounds, 
the  enforcement  of  rate-fixing  orders  made 
by  a  state  commission,  should  be  retained 
for  the  purpose  of  making  the  equitable  re- 
lief as  full  and  complete  as  the  circumstances 
of  the  case  and  the  nature  of  the  proofs  may 
require,  although,  since  the  suit  was  com- 
menced, the  state  legislature  has  provided 
a  direct  judicial  review  of  such  orders  there- 
tofore only  possible  in  contempt  proceedings, 
and  then  only  at  the  risk  of  severe  penalties 
if  unsuccessful,  and  such  suits  should  there- 
fore proceed  for  the  purpose  of  determining 
whether  the  maximum  rates  fixed  by  the 
commission  are,  under  the  present  conditions, 
confiscatory,  and  if  found  to  be  so,  injunc- 
tion should  issue  to  restrain  their  enforce- 
ment; if  found  not  to  be  confiscatory,  in- 
junction should  issue  to  restrain  the  en- 
forcement of  penalties  accrued  pendente  lite, 
provided  that  it  also  be  found  that  plaintiff 
had  reasonable  ground  to  contest  the  rates 
as  being  confiscatory.  Oklahoma  Operating 
Co.  V.  Love,  (1920)  252  U.  8.  331,  40  S.  Ct. 
338,  64  XT.  S.  (L.  ed.)  — . 

11.  Suit  Relating  to  Federal  Eleetion  (p.  922) 

An  action  to  recover  damages  from  state 
election  officers. —  To  same  effect  as  original 
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annotation.  Bee  Wayne  v.  Venable,  (C.  C.  A. 
8th  Cir.  1919)  260  Fed.  64,  171  C.  C.  A.  100, 
wherein  it  was  said:  '*The  right  of  quali- 
fied electors  to  vote  for  a  member  of  Con- 
gress at  a  general  state  election,  which  is 
also  an  election  at  which  a  congressman  is 
to  be  lawfully  voted  for  and  elected,  ia  a 
right  'fundamentally  based  upon  the  Consti- 
tution [of  the  United  States],  which  created 
the  office  of  member  of  Congress,  and  de- 
clared it  should  be  elective,  and  pointed  to 
the  means  of  ascertaining  who  should  be 
electors.'  Bw  parte  Yarbrough,  110  U.  S. 
665,  664,  665,  4  Sup.  Ct.  168,  28  L.  Ed.  274. 

"An  action  for  damages  in  the  proper  fed- 
eral court  lies  by  a  qualified  elector  for  his 
wrongful  deprivation  of  this  riffht  by  a  de- 
fendant or  by  an  effective  conspiracy  of  sev- 
eral defendants  who  deprive  him  thereof. 
WUey  t?.  Binkler  179  U.  S.  58,  62,  63,  64,  21 
Sup.  Ct.  17,  46  L.  Ed.  84;  Swafford  r.  Tem- 
pleton,  186  U.  S.  4«7,  491,  492,  22  Sup.  Ct 
783,  46  L.  Ed.  1006. 

"  In  the  ^es  of  the  law  this  right  is  so 
valuable  that  damages  are  presumed  from 
the  wrongful  deprivation  of  it  without  evi- 
dence of  actual  loss  of  money,  property,  or 
any  other  valuable  thing,  and  the  amount 
01  the  damages  is  a  question  peculiarly  ap- 
propriate for  the  determination  of  the  jury, 
because  each  member  of  the  jury  has  per- 
gonal knowledge  of  the  value  of  the  riglit. 
Scott  V.  Donald,  165  U.  S.  89,  17  Sup.  Ct. 
265,  41  L.  Ed.  632;  Wiley  1;.  Sinkler,  179 
U.  8.  68,  66,  21  Sup.  Ct.  17,  45  L.  Ed.  84." 

X  Suits  Abisino  Under  Laws  of  United 

States 

1.  General  Rules 

c  Federal  Law  Collaterally  Involved  (p.  923) 

To  same  effect  as  original  annotation,  see 
Rensselaer,  etc.,  R.  Co.  v,  Delaware,  etc.,  Co., 
(C.  C.  A.  2d  Cir.  1919)  267  Fed.  666,  168 
C.  C.  A.  639. 

28.  Laws  Relating  to  Commerce   (p.  939) 

Failure  to  comply  with  Interstate  Com- 
merce Commission's  regulations. —  In  an  ac- 
tion against  a  railroad  company  to  recover 
damages  for  loss  of  goods  by  fire  alleged  to 
have  been  occasioned  by  the  negligence  of 
the  defendant,  the  fact  that  the  charge  of 
negligence  embraces,  inter  alia,  a  failure  to 
comply  with  some  of  the  Interstate  Com- 
merce Commission's  regulations  prescribed 
for  the  handling  and  storing  of  such  gotyjf-, 
does  not  make  the  controversy  one  arising 
under  the  laws  of  the  United  States,  so  as 
to  give  a  federal  court  exclusive  jurisdicUon 
thereof.  Isaac  Kubie  Co.  f.  Lehigh  Valley 
R.  Co.,  (D.  C.  N.  J.  1919)  261  Fed.  806. 

XII.  Diverse  Citizenship 
4.  Citisienship  of  Corporation    (p.  945) 

Doing  business,  etc.,  in  another  state. — 
To  same  effect  as  last  paragraph  of  original 
annotation,  see  Empire  Fuel   Co.  v,  Lyons, 


(C.  C.  A.  6th  Cir.  1919)  257  Fed.  890,  169 
C.  C.  A.  40,  wherein  it  was  held  that  under 
the  evidence  the  defendant,  a  foreign  cor- 
poration, was  doing  business  in  the  state 
where  the  suit  was  Drought. 

10.  Nature  of  Suit   (p.  961) 

Construction  of  Porto  Rican  statute  in  in- 
junction suit — In  Camimas  v.  New  York, 
etc..  Steamship  Co.,  (C.  C.  A.  1st  Cir.  1919) 
260  Fed.  40,  171  C.  C.  A.  76,  the  treasurer 
of  Porto  Rico  appealed  from  a  final  decree 
permanently  enjoining  him  from  compelling 
a  steamship  company  to  contribute  to  the 
workmen's  compensation  fund  of  Porto  Rico. 
The  court  held  that  while  it  was  manifestly 
undesirable  that  a  Porto  Rican  statute  should 
receive  its  first  judicial  construction  in  a 
federal  court,  yet  it  would  not,  on  that 
ground  alone,  refuse  the  plaintiff  relief,  if 
otherwise  clearly  entitled  thereto,  and  that 
where  the  requisite  diversity  of  citizenship 
appeared  so  as  to  give  the  federal  court 
jurisdiction,  it  would  construe  the  statute 
and  determine  the  rights  of  the  parties 
thereunder. 

11.  Several  Parties  Plaintiff  or   Defendant 

(p.  962) 
In   generaL — To   same   effect   as   original 
annotation,    see   Compania   Minera   Y   Com- 
prador a,  etc.  V.  American  Metal  Co.,   (W.  D. 
Tex.  1920)   262  Fed.  183. 

12.  Arrangement  of  Parties  as   to  Adverse 

Interest   (p.  954) 

In  general. —  To  same  effect  as  original 
annotation,  see  Iron  Holders'  Union  v.  Niles- 
Bement-Pond  Co.,  (C.  C.  A.  6th  Cir.  1918) 
258  Fed.  408,  169  C.  C.  A.  424. 

Suit  by  stockholder.— A  suit  by  a  stock- 
holder against  a  corporation  and  certain  of 
its  officers  and  directors  to  enjoin  the  pay- 
ment of  an  alleged  illegal  commission  to 
the  president  of  the  corporation  and  for  an 
accounting  by  the  individual  defendants  to 
the  corporation,  is  in  reality  a  right  of  ac- 
tion of  the  corporation.  Accordingly,  since 
the  real  dispute  is  between  the  corporation 
and  the  individual  defendants,  a  federal  court 
has  no  jurisdiction  where  they  are  all  citi- 
zens of  the  same  state.  Laughner  v,  Schell, 
(C.  C.  A.  3d  Cir.  1919)  260  Fed.  396,  171 
C.  C.  A.  262,  wherein  it  was  said: 

"  Indeed,  when  the  gist  of  the  bill  is  sensed, 
it  will  be  seen  that  the  real  cause  of  action, 
if  it  exists,  is  a  right  of  action  of  the  Minne- 
tonka  Oil  Company,  and  the  bill  is  a  stock- 
holders' bill  to  enforce  such  corporate  right. 
Such  being  the  case,  the  real  dispute  is  one 
between  the  Oil  Company,  on  the  one  side, 
and  the  individual  defendants  on  the  other; 
in  other  words,  it  ia  a  question  between 
citizens  of  Pennsylvania,  and  as  between 
citizens  of  Pennsylvania  the  District  Court 
for  the  Western  District  of  Pennsylvania 
had  no  jurisdiction.  Such  being  the  fact, 
the  real  parties  to  the  dispute  being  citizens 
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of  PennBylvania,  it  is  sought  to  base  juris- 
diction on  the  citizenship  of  the  plaintiff, 
who  is  a  citizen  of  California.  But,  as  we 
have  seen,  the  plaintiff  neither  had  nor  does 
he  state  any  individual  cause  of  action.  On 
the  contrary,  the  basis  of  his  bill  is  'the 
rights  of  your  orator  and  of  the  other  stock- 
holders of  the  Minnetonka  Oil  Company,' 
and  it  prays  the  defendants  'be  directed  to 
account  to  the  Minnetonka  Oil  Company.' " 
But  see  authorities  cited  in  original  anno- 
tation. 

16.  Indispensable  Parties   (p.  900) 

In  generaL —  To  same  effect  as  second  para- 
graph of  original  annotation,  see  Iron  Hold- 
ers' Union  v.  Niles-Bement-Pond  Co.,  (C.  C. 
A.  6th  Cir.  1918)  258  Fed.  408,  169  C.  C.  A. 
424. 

A  suit  for  the  appointment  of  a  receiver 
may  not  be  maintained  ^n  a  federal  court 
where  the  indispensable  parties  thereto  are 
all  citizens  and  residents  of  the  same  state. 
Fryer  f?.  Weakley,  (C.  C.  A.  8th  Cir.  19«19) 
261  Fed.  509. 

17.  Representative  Parties  (p.  962) 

Rule  stated. —  To  same  effect  as  original 
annotation,  see  Simson  v.  Klipstein,  (D,  C. 
N.  J.  1920)  262  Fed.  823,  wherein  the  court 
said: 

"  To  put  it  in  another  way,  representa- 
tives may  stand  upon  their  own  citizenship 
in  federal  courts,  irrespective  of  the  citizen- 
ship of  the  persons  whom  they  represent  — 
such  as  executors,  administrators,  guardians, 
trustees,  receivers,  etc.  The  evil  which  the 
law,  prohibiting  the  creation  of  federal  juris- 
diction by  assignments,  intended  to  obviate, 
was  the  voluntary  creation  of  federal  juris- 
diction by  simulated  assignments  made  for 
that  sole  purpose.  But  assignments  or  con- 
veyances by  operation  of  law  creating  legal 
representatives  are  neither  within  the  mis- 
chief nor  reason  of  the  law.  New  Orler.^  v. 
Gaines,  Administrator,  138  U.  S.  595,  606, 
11  Sup.  Ct.  428,  34  L.  Ed.  1102;  Mexican 
Central  R.  R.  Co.  v.  Eckman,  187  U.  S.  429, 
434,  23  Sup.  Ct.  211,  47  L.  Ed.  245.  The 
plaintiffs  are  '  managing  agents,'  having  the 
legal  and  equitable  title  to  the  property  in 
question,  and  are  proper  parties  to  the  rec- 
ord, and  so  come  within  the  above  eocception.' 
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18.    Interveners    and    Substituted    Parties 

(p.  963) 

If  jurisdiction  has  attached  on  account  of 
diversity  of  citizenship  when  the  action  was 
brought  no  subsequent  change  of  parties  can 
affect  that  jurisdiction.  Sternberger  v.  Con- 
tinental (Mines,  etc.,  Co.,  (D.  C.  Colo.  1919) 
269  Fed.  293,  wherein  it  was  held  that  a 
sale  by  the  plaintiff  of  his  interest  in  the 
subject  matter  of  the  8uit  to  one  who  was 
a  citizen  of  the  same  sittate  as  the  defend- 
ants, did  not  oust  the  jurisdiction  of  the 
courU 


20.  Pleading  Citizenship    (p.   964) 

Directors  of  corporation. —  Where  a  bill  al- 
leges the  citizenship  of  a  corporate  defend- 
ant, this  allegation  carries  the  citizenship 
of  its  directors  where  they  appear  in  the 
suit  only  as  representatives  of  the  corpora- 
tion. Gas  Securities  Co.  v.  Antero,  etc.  Res- 
ervoir Co.,  (C.  C.  A.  8th  Cir.  1919)  269 
Fed.  423,  170  C.  C.  A.  399. 

XVI.   SXTTTS   BT   AfiSIQNEBB 

2.  Construction    (p.  974) 

Effect  of  amendment  by  Judicial  Code. — 
The  change  in  the  language  of  this  para- 
graph on  the  enactment  of  the  Judicial  Code 
from  a  suit  "  to  recover  the  contents  of  any 
promissory  note,**  etc.,  to  a  suit  "  upon  any 
promissory  note,"  etc,  did  not  chanj^e  the 
law.  The  old  construction  is  still  appli- 
cable. Harlan  v.  Houston,  (CCA.  8th  Cir. 
1919)   258  Fed.  611,  170  C  C  A.  66. 

4.  "Chose  in  otion"  (p.  976) 
Construction  of  term  —  Suit  upon  promi>< 
sory  note, — A  suit  against  an  executor  of  the 
assignee  of  a  note  and  mortgage  for  an  ac- 
counting by  him  as  a  mortgagee  in  posses- 
sion of  a  tract  of  land  and  for  the  enforce- 
ment of  a  right  of  redemption,  is  not  a  suit 
upon  the  note  and  mortgs^e  within  the 
meaning  of  this  section.  Harlan  v.  Houston, 
(C  C  A.  8th  Cir.  1919)  258  Fed.  611,  170 
C.  C  A.  65.  In  passing  upon  this  question, 
the  court  said :  "  The  answer  must  be  found 
in  the  nature  of  the  suit  and  the  relief 
sought  by  the  plaintiff.  The  plaintiff  is  not 
here  seeking  to  enforce  the  stipulations  of 
the  note  and  mortgage,  but  on  the  contrary 
is  assailing  their  continued  effectiveness. 
His  main  object  is  the  clearance  of  his  title 
to  the  land  by  annulling  the  foreclosure  sale 
and  sheriff's  deed  to  defendant  and  accom- 
plishing his.  right  of  redemption  from  de- 
fendant's mortgage  lien.  The  suit  is  more 
like  the  common  one  to  quiet  title  upon  the 
doing  of  equity  than  one  for  the  enforce- 
ment of  a  right  of  action  founded  on  a  con- 
tract containing  within  itself  the  contractual 
promise  or  obligation  that  is  broken.  A  suit 
to  redeem  from  a  mortgage  in  the  nature  of 
a  suit  to  quiet  title  has  been  held  not  within 
the  statute.  Power  &  Irrigation  Co.  t*.  Ditch 
Co.,  141  C  C  A.  390,  226  Fed.  634.  There 
is  also  an  analogy  to  a  suit  to  recover  pos- 
session of  a  specific  thing  mortgaged,  like- 
wise held  not  within  the  limitation." 

XVIT.   Sekvice   of   Prote.s.s    (p.   988) 

In  general. —  To  same  effect  as  original  an- 
notation, see  Pine  Hill  Coal  Co.  v.  Gusicki, 
(C  C.  A.  2d  Cir.  1919)   261  Fed.  974. 

Service  on  foreign  corporation. —  The  un- 
revoked designation  by  a  foreign  corpora- 
tion, conformably  to  the  New  York  statute, 
of  an  agent  upon  whom  service  may  be  made, 
does  not  give  the  corporation  a  constructive 
presence   in    the    state,    so  as   to   render   it 
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amenable  to  service  of  process  there  after  it 
han  ceased  to  do  business  within  the  state, 
in  an  action  based  upon  contracts  made  and 
to  be  performed  outside  the  state,  there 
being  no  allegation  of  performance  within 
the  state,  nor  that  the  causes  of  action  arose 
out  of  acts  or  transactions  within  the  state, 
although  it  is  asserted  that  at  all  of  the 
times  of  the  duration  of  the  contracts  sued 
on  and  their  breaches  the  corporation  was 
doing  business  in  the  state,  and  at  any  time 
had  the  right  to  transact  business  therein, 
and  that  the  contracts  contemplated  that 
they  might  be  performed  within  the  state. 
Caiipman  r.  Thomas  B.  Jeflfery  Co.,  (1920) 
251  U.  S.  373,  40  S.  Ot.  172,  64  U.  S.  (L. 
»d.)  —  {affirming  (S.  D.  N.  Y.  1919)  260 
Fed.  856),  wherein  the  court  said:    **Bagdon 

S\  J^i**^®^P^**  *  Reading  Coal  A  Iron  Co., 
217  N.  Y.  482,  111  N.  E.  1076,  L.  R.  a! 
1916F,  407,  Ann.  Cas.  1918A,  389,  pa-ssed 
upon  the  effect  of  a  fcause  of  action  arising 
out  of  the  state,  the  corporation,  however, 
doing  business  within  the  state,  and  having 
complied  with  the  statute  in  regard  to  its 
place  of  business. and  the  designation  of  an 
agent  upon  whom  process  could  be  served. 
But  the  court  throughout  the  opinion,  with 
conscious  solicitude  of  the  necessity  of  mak- 
ing the  ground  of  its  decision  the  fact  that 
the  corporation  was  doing  business  in  the 
state,  dwelt  upon  the  fact  and  distinguished 
thereby  Old  Wayne  Mut.  Life  Ass'n  v. 
McDonough,  204  U.  S.  8,  27  Sup.  Ct.  236, 
61  L.  Ed.  345,  and  Simon  t?.  Southern  Ry. 
Co.,  236  U.  S.  116,  36  Sup.  Ct.  255,  69 
L.  Ed.  492,  in  both  of  which  the  causes  of 
action  were  based  on  transactions  done  out- 
side of  the  states  in  which  the  suits  were 
brought. 

**  Tauza  v.  Susquehanna  Coal  Co.,  220  N.  Y. 
269,  115  N.  E.  915,  is  nearer  in  principle 
of  decision  than  the  case  just  commented 
upon.  The  question  of  the  doing  of  business 
within  the  state  by  the  coal  company  was 
in    the    case    and   was    discussed.      But   the 

Question  was  unconnected  with  a  statutory 
esignation  of  a  place  of  business  or  of  an 
agent  to  receive  service  of  process.  How- 
ever, there  was  an  implication  of  agency  in 
the  coal  company's  sales  agent  under  other 
provisions  of  the  Code  of  Civil  Procedure 
of  the  state  and  it  was  considered  that  the 
principle  of  Bagdon  r.  Phila.  &  Read.  C.  &  I. 
Ck>.,  supra,  applied.  But  the  court  went 
further  and  left  no  doubt  of  the  ground  of 
its  decision.  It  said :  '  Unless  a  foreign 
corporation  is  engaged  in  business  within 
the  stat«,  it  is  not  brought  within  the  state 
by  the  presence  of  its  agents ' —  citing  and 
deferring  to  St.  Louis  S.  W.  Ry.  Co.  of 
Texas  p.  Alexander,  227  U.  S.  218,  33  Sup. 
Ct,  245,  57  L.  Ed.  486,  Ann.  Cas.  1915B  77. 
And  further  said:  'The  essential  thing  is 
that  the  corporation  shall  have  come  into 
the  state.' 

"  If  prior  cases  hare  a  different  bent,  they 


must  be  considered  as  overruled,  as  was 
recognized  in  Dollar  Co.  v.  Canadian  C.  &.  F. 
Co.,  220  N.  Y.  270,  277,  115  N.  E.  711. 

"  In  resting  the  case  on  New  York  de- 
cisions, we  do  not  wish  to  be  understood  that 
the  validity  of  such  service  as  here  involved 
would  not  be  of  federal  cognizance,  what- 
ever the  decision  of  a  state  court,  and  refer 
to  Pennoyer  v,  Neff,  95  U.  S.  714,  24  L.  Ed. 
565;  St.  Louis  Southwestern  Ry.  Co.  v.  Alex- 
ander, supra;  Philadelphia  &  Reading  Ry. 
Co.  V.  McKibben,  243  U.  S.  264,  37  Sup.  Ct. 
280,  61  L.  Ed.  710;  Meisukas  v.  Greenough 
Red  Ash  Coal  Co.,  244  U.  S.  54,  37  Sup.  Ct. 
693,  61  L.  Ed.  987;  People  Tobacco  Co.  v. 
American  Tobacco  Co.,  246  U.  S.  79,  38  Sup. 
Ct.  233,  62  L.  Ed.  687,  Ann.  Cas.  1918C,  537." 

Service  on  foreign  corporation. — A  foreign 
corporation  must  be  regarded  as  doing  busi- 
ness in  a  district  so  as  to  subject  itself  to 
service  of  process  where  its  only  business 
consists  of  buying  and  selling  goods  between 
certain  foreign  countries  and  the  United 
States  and  it  maintains  a  duly  authorized 
agent  in  the  district  who  has  power  to  buy 
them  there.  Hunau  v.  Northern  Region  Sup- 
ply Corp.,   (S.  D.  N.  Y.  1920)   262  Fed.  181. 

XVni.  Anchxabt  Pbockedings 

3.  Particular   Proceedings   and  Matters 

g.  Judgments  and  Decrees    (p.   994) 

Enforcement  of  judgments. —  A  federal 
court  has  no  ancillary  jurisdiction  of  an 
action  at  law  to  enforce  a  judgment  ren- 
dered in  a  federal  court  of  another  dis- 
trict in  favor  of  a  materialman  against 
the  surety  on  the  bond  of  a  public  contractor, 
given  pursuant  to  the  provisions  of  the  Act 
of  Feb.  24,  1905,  eh.  778  (8  Fed.  Stat.  Ann. 
(2d  ed.)  375  note).  U.  S.  f.  Pedarre,  (E.  D. 
La.  1920)  262  Fed.  839.    The  court  said: 

"  I  do  not  think  it  was  the  intention  of 
Congress  to  require  the  laborer  or  material- 
man, obtaining  a  judgment  against  the 
surety  on  a  bond  given  under  the  act  of  1905, 
to  go  elsewhere  to  enforce  the  judgment. 
There  are  cases  holding  that  courts  of  the 
United  States  have  ancillary  jurisdiction  in 
equity  and  bankruptcy  in  aid  of  another 
federal  court;  but  the  instant  suit  is  at  law, 
find  ha§  all  the  elements  of  an  original  pro- 
ceeding. If  it  is  necessary  to  sue  iipon  the 
judgment  obtained  imder  the  provisions  of 
the  act  of  1905  at  the  domicile  of  the 
sureties,  it  seeme  to  me  that  jurisdiction 
would  be  governed  by  the  statute  limiting 
the  general  jurisdiction  of  the  District 
Courts." 

Enjoining  judgment. —  It  was  held  that 
where  a  money  judgment  was  entered  in  the 
District  Court,  such  court  had  ancillary 
jurisdiction  in  equity  to  restrain  further 
action  by  the  marshal  under  the  writ  of 
execution  that  had  been  levied  upon  real 
estate.  Benedict  r.  Setters,  (C.  C.  A.  8th 
Cir.   1919)    261   Fed.   492.     Commenting  on 
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the   ancillary  jurisdiction   of  federal   courts 
generally,  the  court  said: 

''The  ancillary  jurisdiction  of  the  court 
can  be  maintained  where  the  parties  to  a 
former  suit  are  before  the  court,  or  the  fatsts 
are  such  as  to  make  the  case  a  continuation 
of  the  former  suit,  or  where  the  court  is 
called  upon  to  enforce  or  vacate  its  judg- 
ment or  decree  or  set  aside  its  process,  or 
give  relief  with  reference  to  property  in  its 
possession  or  under  its  control,  or  to  bring 
in  outside  parties  having  an  interest  in  the 
litigation,  or  where  the  property  involved  is 
in  tiie  custody  of  the  court  or  its  officers  and 
the  rights  of  parties  thereto  could  not  be 
determined  in  any  other  court  without  a 
conflict  of  jurisdiction  between  the  courts. 
Clearly,  the  form  of  proceeding  must  in 
every  case  be  determined  by  the  particular 
facts  alleged  in  the  bill,  and  we  are  of  the 
opinion  that  in  this  case  this  proceeding  is 
supplementary  and  ancillary,  and  under  no 
rational  construction  can  be  considered  a 
new  and  original  proceeding,  in  the  sense  in 
which  federal  courts  have  sanctioned  with 
reference  to  the  line  which  divides  the 
jurisdiction  of  federal  courts  from  that  of 
state  courts." 

j.  Receivers  (p.  997) 
Waiver  of  objections  to  jurisdictioiu— 
Where  in  a  suit  against  a  corporation  for 
the  appointment  of  a  receiver,  the  corpora- 
tion files  an  answer  wherein  it  admits  the 
allegations  in  the  bill  and  joins  in  the  prayer 
thereof  in  asking  the  court  to  take  juris- 
diction and  appoint  a  receiver,  it  thereby 
waives  any  objections  to  the  court's  juris- 
diction and  the  receiver  cannot  thereafter 
raise  them.  Kessler  P.  Necker,  (D.  C.  N.  J. 
1919)  2^  Fed.  664. 

Vol.  IV,  p.  1005,  Jud.  Code,  sec.  24, 

par.    third.      [First    ed.,    1912 
Supp.,  p.  139.] 

IV.  Saving  of  common-law  remedy. 
VIII.  Contracts    within   admiralty    jurisdic- 
tion. 
9.  Accounting. 

13.  Affreightment  and  charter-parties. 
XX.  Torts. 

6.  Injuries  to  persons  or  structures 

on  land. 
6.  Right  of  action  for  death. 

IV.   Saving  op  Common-Law  Bjbhbdt 

(p.  1008) 

State  workmen's  compensation  law. —  By 
amendment  to  this  paragraph  in  the  Act  of 
Oct.  6,  1917,  ch.  &7,  40  Stat.  L.  395  (see 
1918  Supp.  p.  414)  "rights  and  remedies 
under  the  workmen's  compensation  law  of 
any  state''  are  saved  to  claimants.  This 
amendment  has  been  held  to  be  imconstitu- 
tional.  Knickerbocker  Ice  Co.  v,  Stewart. 
(1920)  253  U.  S.  149,  40  S.  Ct.  438,  64  U.  S. 


(L.  ed.)  — ,  reversing  (1'919)  226  N.  Y.  302, 
123  N.  E.  362. 

Vni.  CowTRACTs  Within  Admiralty  Jitbis- 

Dicnow 

9.  AccoiMiting  (p.  1016) 

To  same  effect  as  original  annotation,  see 
Metropolitan  Steamship  Co.  1^.  Pacifle- 
Alaska  Nav.  Co.,  (D.  C.  Me.  1919)  260 
Fed.  973. 

13.   Affreightment   and  Charter-partiet 

(p.    1017) 

Where  the  substance  of  an  agreement  has 
reference  to  a  specific,  determined,  maritime 
service  of  two  ships  hired  for  the  carriage  of 
persons  and  property  upon  navigable  waters, 
it  is  a  charter-party  and  within  the  ad- 
miralty jurisdiction  of  the  District  Courts. 
Metropolitan  Steamship  Co.  t.  Pacific- 
Alaska  Nav.  Go.  (D.  C.  Me.  1^19)  260  Fed. 
973. 

XX.  TOBTS 

5.  Injuries  to  Persons  or  Structures  on  Land 

(p.  1029) 

To  same  effect  as  original  annotation,  see 
Smalls  1^.  Atlantic  Coast  Shipping  Co., 
(E.  D.  Va.  1919)   261  Fed.  928. 

6.  Right  of  Action  for  Death  (p.  1031) 
State  statute. —  The  state  statute  and  the 
decision  of  its  highest  court  thereunder  as 
to  the  measure  of  recovery  for  death  of  an 
infant  child  were  followed  in  Maryland  t. 
Atlantic  Transport  Co.,  (D.  C.  Md.  1919) 
261  Fed.  416. 

Vol.  iV,  p.  1037,  Jud.  Code,  sec.  24^ 
par.  seventh.     [First  ed.,  1912 

Supp.,  p.  139.] 

I.  Suits  Arising  Undib  Patent  Laws 

(p.  1037) 

Contract  relating  to  patent. — ^A  salt  for 
the  breach  of  contract  for  the  allotment  of 
territory  for  the  use  of  a  patented  system 
is  within  the  jurisdiction  01  a  state  court. 
Southland  Sweet  Potato  Curing,  etc.,  Aju'n 
V,  Beck,  (Tex.  Civ.  App.  1920)  221  S.  W. 
656. 

Vol.  IV,  p.  1047,  Jud.  Code,  sec.  24^ 
par.  eighth.  [First  ed.,  1912 
Supp.,  p.  139.] 

Suits  for  unfair  competition. —  In  order  to 
give  a  federal  court  jurisdiction  of  a  suit 
for  unfair  competition  by  imitating  the 
plaintiff's  trademark,  the  plaintiff  must 
allege  or  prove  not  only  that  there  is  a 
diversity  of  citizenship  between  the  parties 
to  the  action,  but  also  that  the  amount  lA 
controversy  exceeds  $3,000.  Esta  Go.  P, 
Burke,  (E.  D.  Pa.  1919)  257  Fed.  743. 
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Vol.  IV,  p.  1054,  Jud.  Code,  seo.  24, 
par.  sixteenth.    [First  ed.,  1912 

Supp.,  p.  140.] 

Injiuction  suit  agaiiut  Comptroller  of 
Carrency. — ^A  suit  by  a  national  bank  to 
enjoin  th»  Comptroller  of  the  Currency  from 
doing  certain  things  under  color  of  his  office, 
declared  lo  be  threatened,  unlawful,  arbi- 
trary, and  oppressive,  is  one  brought  under 
the  National  Banking  Law,  within  the  true 
intendment  of  this  section  and  clause  and 
aection  49  (see  vol.  5,  p.  482)  which  restrict 
salts,  brought  by  national  banking  asso- 
ciations to  enjoin  the  Comptroller  under 
such  law,  to  the  district  in  which  the  bank  is 
located,  and  such  restriction  operates  pro 
tanto  to  displace  the  general  provisions  of 
flection  51  (see  vol.  5,  p.  486),  respecting  the 
proi>er  district  for  suits,  and  authorizes 
service  of  process  upon  the  Comptroller 
wherever  found.  Canton  First  Nat.  Bank  v, 
Williams,  (1920)  252  U.  S.  504,  40  S.  Ct. 
372,  64  U.  S.  (L.  ed.)  —  {reversing  (M.  D. 
Pa.  IWO)  260  Fed.  674),  wherein  the  court 
said: 

^'Appellant,  whose  place  of  business  is 
within  the  Middle  district  of  Pennsylvania, 
brought  this  suit  in  the  United  States  Dis- 
trict Court  for  that  disti^ict,  seeking  an  in- 
junction to  prevent  John  Skelton  Williams, 
CoDLpitrolIer  of  the  Currency,  from  doingr  cer- 
tain things  under  color  of  his  office  declared 
to  b^  threatened,  unhsiwful,  arbitrary,  and 
oppressive. 

"  The  bill  alleges  that,  in  order  to  injure 
complainant's  president^  towards  whom  he 
entertained  pernonal  ill  will,  the  Comptroller 
dotermined  to  destroy  its  business,  and  to 
that  end  he  had  maliciously  persecuted  and 
oppressed  it  for  three  years,  in  tlie  following 
ways,  among  others:  by  often  demanding 
special  reports  and  information  beyond  the 
powers  conferred  upon  him  by  law;  by  dis- 
closing confidential  and  official  information 
concerning  it  to  banks,  members  of  Congress, 
representatives  of  the  press,  and  the  public 
generally;  by  inciting  litigation  against  it 
and  its  officers;  by  publishing  and  dissemi- 
nating false  statements,  charging  it  with  un- 
lawful acts  and  improper  conduct  and  re- 
flecting upon  its  solvency;  and  by  distribut- 
ing to  depositors,  stockholders  and  others 
alarming  statemients  intended  to  affect  its 
credit,  etc.,  etc.;  and  further,  that,  unless 
refirtrained,  he  would  continue  these  and 
similar  malicious  and  oppressive  practices. 
•*  Williams  is  a  citizen  of  Virginia,  offi- 
cially stationed  at  Washington.  He  was  not 
summoned  while  in  the  Middle  district  of 
Pennsylvania,  but  a  subpoena  was  served 
upon  him  in  Washington  by  the  United 
States  marshal.  Having  specially  appeared, 
he  successfully  challenged  the  jurisdiction  of 
the  court;  and  the  cause  is  here  upon  cer- 
tificate to  that  effect. 

"Generally,  a  District  Court  cannot  ac- 
quire jurisdiction  over  an  individual  with- 
oot  aervioe  of  process  upon  him  while  in  the 


district  for  which  it  la  held.  But  here  a 
national  bank  seeka  to  enjoin  the  Comp- 
troller, and  the  claim  is  that  by  statutory 
direction  the  proceeding  must  be  had  in  the 
district  where  the  association  is  located,  and 
not  elsewhere.  The  court  below  took  the 
contrary  view.     (260  Fed.  674.) 

"Determination  of  the  matter  requires 
consideration  of  three  sections  of  the  Ju- 
dicial Code.  .  .  . 

"If  sections  24  and  49  properly  con- 
strued restrict  this  proceeding  to  the  district 
where  the  bank  is  located,  they  displace 
section  51  pro  tanto  and  authorize  service 
of  process  upon  defendant  wherever  found. 
United  States  v.  dTbngress  Construction  Co., 
222  U.  S.  199,  203,  32  Sup.  Ct.  44,  5^  L.  Ed. 
163. 

"  It  is  said  for  appellee  that  both  sections 
24  and  49  relate  to  injunction  proceedings 
brought  under  the  National  Banking  Law, 
—  such  proceedings  as  are  thereby  expressly 
authorized,  and  no  others.  And  further,  that 
such  law  only  authorizes  suit  by  a  bank  to 
enjoin  the  Comptroller  when  he  undertakes 
to  act  because  of  its  alleged  refusal  to  re- 
deem circulating  notes.  Kev.  Stat.  {  5237 
[6  Fed.  Stat.  Ann.   (2d  ed.)   8721. 

"The  Act  of  February  25,  1863,  estab- 
lishing national  banks,  chap.  58,  12  Stat, 
at  L.  6>65,  681: 

"'Sec.  59.  And  be  it  further  enacted. 
That  suits,  actions,  and  proceedings  by 
and  against  any  association  under  this  act 
may  be  had  in  any  circuit,  district,  or  ter- 
ritorial court  of  the  United  States  held 
within  the  district  in  which  auch  association 
may  be  established.' 

"An  'Act  to  Provide  a  National  Cur- 
rency, Secured  by  a  Pledge  of  United  States 
Bonds,'  approved  June  3,  1864,  chap.  106, 
13  Stat,  at  L.  99,  116: 

"'Sec.  57.  And  be  it  further  enacted, 
That  suits,  actions  and  proceedings,  against 
any  association  under  this  act,  may  be  had 
in  any  circuit,  district,  or  territorial  court 
of  the  United  States  held  within  the  district 
in  which  such  association  may  be  estab- 
lished; or  in  any  state,  county,  or  munic- 
ipal court  in  the  county  or  city  in  which  said 
association  is  located,  having  jurisdiction  in 
similar  cases:  Provided,  however,  That  all 
proceedings  to  enjoin  the  Comptroller  under 
this  act  shall  be  had  in  a  circuit,  district,  or 
territorial  court  of  the  United  States,  held 
in  the  district  in  which  the  association  is 
located ' 

"In  Kennedy  v.  Gibson  (1869)  8  Wall. 
498,  506,  19  L.  ed.  476,  479,  this  court  ruled 
that  i  57  i^ould  be  construed  as  if  it  read: 
'And  be  it  further  enacted.  That  suits, 
actions  and  proceedings  hy  and  against,'  etc., 
the  words  *  by  and  *  having  been  accidentally 
omitted.  'It  is  not  to  be  supposed  that 
Congress  intended  to  exclude  associations 
from  suing  in  the  courts  where  they  can  be 
sued.'  *  Such  suits  may  still  be  brought  by 
the  associations  in  the  courts  of  the  United 
States.'    And  it  further  held  *  that  receivers 
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aUo  may  be  sued  in  the  courts  of  the  United 
States  by  virtue  of  the  act,  without  reference 
to  the  locality  of  their  personal  citizenship.' 

"The  Revised  Statutes: 

" '  Sec.  929.  The  circuit  courts  shall  have 
original  jurisdiction  as  follows:  .  .  . 

" '  Tenth.  Of  all  suits  by  or  against  any 
banking  association  established  in  the  dis^ 
trict  for  which  the  court  is  held,  under  any 
law  providing  for  national  banking  asso- 
ciations. 

"'Eleventh.  Of  all  suits  brought  by  [or 
a()ain8t]  any  banking*  association  estab- 
lished in  the  district  for  which  the  court  is 
held,  under  the  provisions  of  title,  **  The 
National  Banks/*  to  enjoin  the  Comptroller 
of  the  Currency,  or  any  receiver  acting  under 
his    direction,    as    provided    by    said    title.* 

" '  Sec.  736.  All  proceedings  by  any  na- 
tional banking  association  to  enjoin  the 
Comptroller  of  the  Currency,  under  the  pro- 
visions of  any  law  relating  to  national 
banking  aseociations,  shall  be  had  in  the 
district   where   such   association   is   located.' 

"  Parts  of  the  foregoing  subsections  10 
and  11  were  joined  in  subsection  16,  §  24, 
and  I  736  became  §  49,  Judicial  Code. 

"What  constitutes  a  cause  arising  'un- 
der '  the  laws  of  the  United  States  has  been 
often  pointed  out  by  this  court.  One  does 
so  arise  where  an  appropriate  statement  by 
the  plaintiff,  unaided  by  any  anticipation  or 
avoidance  of  defenses,  discloses  that  it  really 
and  substantially  involves  a  dispute  or  con- 
troversy respecting  the  validity,  construction, 
or  effect  of  an  act  of  Congress.  If  the  plain- 
tiff thus  asserts  a  right  which  will  be  sus- 
tained by  one  construction  of  the  law,  or 
defeated  by  another,  the  case  is  one  arising 
under  that  law.  Tennessee  9.  Union  £ 
Planters'  Bank,  152  U.  S.  454,  38  L.  ed.  511, 
14  Sup.  Ct.  Rep.  654;  Boston  &  M.  Consol. 
Copper  &  S.  Mm.  Co.  v,  Montana  Ore  Pur- 
chasing Co.,  188  U.  S.  632,  47  L.  ed.  626,  23 
Sup.   Ct.  Rep.  434;   Devine  V.  Los  Angeles, 

202  U.  S.  313,  60  L.  ed.  1046,  26  Sup.  Ct. 
Rep.  652;  Taylor  v.  Anderson,  234  U.  S. 
74,  58  L.  ed.  1218,  34  Sup.  Ct.  Rep.  724; 
Hopkins  v.  Walker,  244  U.  S.  486,  489,  61 
L.  ed.  127i0,  1274,  37  Sup.  Ct.  Rep.  711. 
Clearly  the  plaintiff's  bill  discloses  a  case 
wherein  his  right  to  recover  turns  on  the 
construction  and  application  of  the  National 
Banking  Law;  and  we  think  the  proceeding 
is  one  to  enjoin  the  Comptroller  under  pro- 
visions of  that  law,  within  the  true  intend- 
ment of  the  Judicial  Code." 

Vol.  IV,  p.  1059,  Jud.  Code,  sec.  24, 
par.  twentieth.  [First  ed.,  1912 

Supp.,  p.  140.] 

An  action  against  the  Director  General  of 
Railroads  is  not  within  this  section  and  the 
District  Court  has  jurisdiction  though  the 
I'laim  exceeds  ten  thousand  dollars.  Wcst- 
Nrnok  V.  Director  General  of  Railroads, 
(N.  D.  Ga.  1920)   263  Fed.  211. 


Vol.  V,  p.  16,  Jud.  Code,  sec.  28. 

[First  ed.,  1912  Supp.,  p.  144.] 

III.  Right  of  removal,  in  general,  d05. 

1.  Entirely  statutory,  605. 

IV.  Removable  **  suits,"  605. 

1.  In  general,  605. 

2.  "  Suit,"  606. 

5.  Condemnation  proceedings,  605. 

8.  Settlement  decedents'  estates,   605. 
10.  Within    original    "jurisdiction    by 
this  title,'*  606. 
a.  In  general,  606. 
g.  Suit     not     maintainable      in 

equity,  006. 
j.  As  to  district  of  residence  of 
parties,  606. 
V.  Removal  from  and  to  what  court,  606. 
2.  To  what  court,  606. 
VII.  Suits     under     constitution,     laws,     or 
treaties,  609. 
4.  Questions  involved  already  settled, 
609. 

6.  Mere  questions  of  fact,  609. 

10.  Federal   question   must   appear  in 

plaintiff's  pleading,  609. 

11.  Removable  cases,  609. 

j.  Miscellaneous  cases,  609. 

12.  Nonremovable  cases,  609. 

a.  Action  federal  judgment,  609. 
c.  Suit  for  royalties  on   patent, 

609. 
f.  Miscellaneous  cases,  610. 
X.  Diverse  citizenship,  alienage,  or  foreign 
state  as  ground  for  removal,  610. 

1.  Same  as  for  original  jurisdiction, 

610. 

4.  Fraudulent  joinder  of  defendants, 

610. 

b.  Motive  for  legal  joinder   im- 

material, 610. 

c.  Joinder   of  master   and   aerr- 

ant,  610. 

7.  Suite  by  and  against  aliens,  611. 
XI.  Separable    controversy    as    ground    of 

removal,  611. 

2.  Citizenship  and  diversity   of    citi- 

zenship essential,  61 L 
b.  Alienage  of  party,  611. 

3.  Tests  of  separability,  611. 

a.  In  general,  611. 

5.  Proper   or   indispensable  oodefend- 

ant.  611. 

6.  Plaintiff's    motive    in    joining    de- 

fendants, 611. 

13.  Separrtte  causes  of  action,  611- 

14.  Several  plaintiffs,  611. 

16.  Separable  controversy,  how  ahown, 
611. 

34.  Miscellaneous  equity  suits,  612. 

35.  Actions  for  tort,  in  general,  613. 

36.  Action  of  tort  against  master  and 

servant,  613. 
XII.  Removal  for  prejudice  or  local  influence, 
615. 

8.  Requisites   of   application,   in 

eral,  615. 
13.  Order  of  removal,  615. 

a.  Necessity  of  order,  615. 
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III.  Right  of  Removal,  in  General. 

1.  Entirely  Statutory   (p.  31) 

Dependent  on  Act  of  Congress. —  To  same 
effect  as  original  annotation,  see  Compania 
Minera  Y  Compradora,  etc.  v,  American  Metal 
Co.,  (W.  D.  Tex.  192Q)  262  Fed.  183;  Isaac 
Kubie  Co.  v.  Lehigh  Valley  R.  Co.,  (D.  C. 
X.  J.  1919)  261  Fed.  806;  Fairview  Fluor- 
spar, etc.,  Co.  V.  Bethlehem  Steel  Co.,  (£.  D. 
P&.  1919)   258  Fed.  681. 

IV.  Removable  "  Suits  " 

1.  In  General    (p.  43) 

The  mere  convenience  of  parties  and  the 
avoidance  of  exjMnse  and  litigation  are  not 
grounds  for  removal  of  a  suit  from  a  state 
to  a  federal  court.  In  re  Vadner,  (D.  C. 
Nev.  1918)  259  Fed.  614. 

2.  "Suit"    (p.  43) 

An  assessment  for  a  road  district  improve- 
ment is  not  a  "suit''  which  may  be  re- 
moved. Missouri  Pac.  R.  Co.  v,  Isard  County 
Highway  Imp.  Dist.  No.  1,  (Ark.  1920) 
220  S.  W.  452. 

5.  Condemnation  Proeeedinga  (p.  46) 

Time  for  removal,  see  notes  to  Judicial 
Code,  I  29,  n,  2,  infra,  p.  615. 

8.  Settlement  of  Decedents'  Estates   (p.  49) 

Bill  for  directions  in  disposition  of  prop- 
erty.— A  bill  filed  pursuant  to  a  state  statute 
by  the  administrators  of  the  estate  of  a 
decedent  for  directions  in  the  disposition  of 
the  properties  that  have  come  into  their 
hands,  is  not  a  removable  suit.  Shehane  v. 
Smith,  (N.  D.  Ga.  1919)  257  Fed.  823.  In 
passing  upon  this  question,  the  court  said: 

"  Whatever  may  oe  true  as  to  the  cases 
previously  decided,  a  recent  decision  by  the 
Supreme  Court,  which  has  come  to  my  atten- 
tion since  I  have  had  this  case  under  inves- 
tigation (Sutton  17.  English,  246  U.  S.  199, 
38  Sup.  Ct.  254,  62  L.  Ed.  664),  is,  I  think, 
determinative  of  the  matter.  In  the  opinion 
in  this  case,  by  Mr.  Justice  Pitney,  the  fol- 
lowing occurs: 

" '  By  a  series  of  decisions  in  this  court  it 
has  been  established  that  since  it  does  not 
pertain  to  the  general  jurisdiction  of  a  court 
of  equity  to  set  aside  a  will  or  the  probate 
thereof,  or  to  administer  upon  the  estates  of 
decedents  in  rem,  matters  of  this  character 
are  not  within  the  ordinary  equity  jurifldic- 
tion  of  the  federal  courts ;  that  as  the  author- 
ity to  make  wills  is  derived  from  the  states, 
and  the  requirement  of  probate  is  but  a  r^u- 
iation  to  make  a  will  effective,  matters  of 
strict  probate  are  not  within  the  jurisdiction 
of  courts  of  the  United  States;  that  where  a 
state,  by  statute  or  custom,  givcH  to  parties 
interested  the  right  to  bring  an  action  or 
suit  inter  partes,  either  at  law  or  in  equity, 
to  annul  a  will  or  to  set  aside  the  probate, 
the  courts  of  the  United  States,  where  diver- 
sity of  citizenship  and  a  sufficient  amount  in 


controversy  appear,  can  enforce  the  same 
remedy,  but  that  this  relates  only  to  inde- 
pendent suits,  and  not  to  procedure  merely 
incidental  or  ancillary  to  the  probate;  and, 
further,  that  questions  relating  to  the  inter- 
ests of  heirs,  devisees,  or  legatees,  or  trusts 
affecting  such  interests,  which  may  be  deter- 
mined without  interfering  with  probate  or 
assuming  general  administration,  are  within 
the  jurisdiction  of  the  federal  courts  where 
diversity  of  citizenship  exists  and  the  requi- 
site amount  is  in  controversy.  Broderick's 
Will,  21  Wall.  [U.  S.]  503,  509,  512 
[22  L.  Ed.  599];  Ellis  v.  Davis,  109  U.  S. 
485,  494,  et  seq.  [3  Sup.  a.  327,  27  L.  Ed. 
1006];  Farrell  r.  O'Brien,  199  U.  S.  89,  110 
[25  Sup.  Ct.  727,  50  L.  Ed.  101] ;  Waterman 
V.  Canal-Louisiana  Bank  Co.,  215  U.  S.  33, 
43  [30  Sup.  Ct.  10,  54  L.  Ed.  80].' 

"The  proceeding  in  the  state  court  which 
is  sought  to  be  removed  here  certainly  must 
be  considered  a  suit  supplemental  or  an- 
cillary to  the  probate  proceeding,  and  if  it 
be  such  this  authority  is  controlling  on  the 
question,  without  considering  former  de- 
cisions of  the  Supreme  Court." 

Suit  to  remove  administrator. —  A  suit  in 
a  state  court  to  reniove  an  administrator, 
is  not  removable  to  a  federal  court.  White 
p.  Keown,  (D.  C.  Mass.  1919)  261  Fed.  814. 
Regarding  the  removability  of  such  a  suit, 
the  court  said: 

"  Such  a  proceeding  is  plainly  local,  in  the 
sense  that  it  is  one  for  tne  state  court^ 

"According  to  Byers  r.  McAuley,  149  U.  6. 
608,  13  Sup.  Ct.  906,  37  L.  Ed.  867,  an  ad- 
ministrator appointed  by  a  state  court  is  an 
officer  of  that  court,  and  as  such  cannot  be 
disturbed  by  process  issued  from  a  sub- 
ordinate federal  court,  and  reasoning  upon 
the  well-understood  theory  that  the  jurisoic- 
tion  of  federal  courts  of  first  instance  is  a 
limited  jurisdiction,  depending  upon  the  ^- 
istence  of  federal  questions  and  statutes  in 
respect  to  diverse  citizenship,  it  is  there 
said  that,  where  these  elements  of  jurisdic- 
tion are  wanting,  the  federal  courts  cannot 
proceed,  even  with  the  consent  of  the  parties. 

"In  Ew  parte  Wisner,  203  U.  S.  499,  27 
Sup.  Ct.  150,  51  L.  Ed.  264,  after  explaining 
that  the  jurisdiction  of  the  Circuit  Court, 
which  is  now  the  District  Court,  depends 
upon  acts  of  Congress,  and  cannot  be  ex- 
tended beyond  what  is  conferred,  and  that 
the  Supreme  Court  of  the  United  States 
alone  possesses  the  broader  jurisdiction  de- 
rived immediately  from  the  Constitution,  it 
is  said,  in  effect,  that  the  test  as  to  the 
jurisdiction  of  the  subordinate  federal  courts 
under  the  removal  provisions  of  the  statutes 
is  whether  suit  could  have  been  originally 
brought  therein,  and,  if  not,  that  the  case 
cannot  be  removed  from  the  state  court. 
Apply  such  test  to  the  present  situa- 
tion, and  assuming  that  diverse  citizenship 
exists,  it  is  not  a  removable  case  on  the 
ground  of  diverse  citizenship,  because  the 
subject-matter  involved  in  the  proceeding  in 
the  state  court,  to  reawve  the  administrator. 
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is  not  siibject-matter  over  which  there  is 
jurisdiction  in  the  subordinate  federal 
courts.  The  exceptional  instances,  in  di- 
verse citizenship  situations,  where  suits  have 
been  «ustained  in  federal  courts  of  first  in- 
stance against  local  administrators  to  com- 
pel the  payment  of  debts,  suits  to  establish 
lost  wills,  suits  to  recover  a  particular 
legacy,  bills  in  equity  to  annul  wills  as 
muniments  of  title,  suits  to  establish  debts 
against  estates,  proceedings  in  equity  to 
establish  liens  upon  undivided  shares  of  heirs 
at  law  (the  Ingersoll  Case  [C.  C]  127  Fed. 
418;  Id.  [C.  C]  132  Fed.  168;  Id.,  133  Fed. 
226,  66  C.  C.  A.  280;  Id.  [€.  C]  136  Fed. 
689;  Id.,  148  Fed.  169,  178,  78  C.  C.  A.  303; 
Id.,  211  U.  S.  336,  29  Sup.  Ct.  92,  53  L.  Ed. 
208;  Id.  [€.  C]  174  Fed.  666;  Id.,  IT6  Fed. 
194,  99  C.  C.  A.  548),  and  the  like,  have  no 
pertinent  application  to  a  proceeding  in  a 
state  probate  court  to  remove  an  adminis- 
trator, a  proceeding  which,  in  a  broad  and 
peculiar  sense,  relates  to  original  and  ex- 
clusive jurisdiction  of  probate  courts  in  re- 
spect to  the  administration  and  settlement  of 
estates  in  which  many  and  diversified  in- 
terests are  necessarily  involved." 

10.    Within   OHginal  "Jurisdiction   hy   this 

TitU  " 

a.  In  General  (p.  52) 

To  same  effect  as  original  annotation,  see 
Isaac  Kubie  Co.  t?.  Lehigh  Valley  R.  Co., 
(D.  C.  N.  J.  1919)  261  Fed.  906;  In  n 
Vadner,  (D.  C.  Nev.  1918)  259  Feo.  614. 

g    Suit  Not  Maintainable  in  Equity   (p.  54) 

In  MiUer  v,  Williams,  (C.  C.  A.  4th  Cir. 
1919)  258  Fed.  216,  169  C.  C.  A.  284,  a 
suit  in  equity  was  brought  in  a  state  court 
to  subject  certain  real  estate  of  the  defend- 
ant to  the  payment  of  a  judgment  recovered 
against  him  in  a  federal  court  and  to  cancel 
a  release  of  that  judgment  on  the  ground 
that  it  had  been  procured  by  fraud.  The  real 
estate  in  question  was  attached  under  the 
provisions  of  the  state  law  at  the  time  the 
suit  was  commenced.  The  defendant,  because 
at  non residence,  removed  the  suit  to  a  federal 
court,  and  moved  to  dismiss  the  suit  for 
want  of  equity  because  the  federal  court  had 
no  jurisdiction  to  set  aside  the  release  and 
discharge  entered  of  record  in  the  state  court. 
The  motion  waa  denied  and  the  Circuit  Court 
of  Appeals,  in  affirming  the  judgment,  said: 

"It  is  also  argued  that  the  release  could 
be  canceled  only  by  the  court  which  ren- 
dered the  judgment,  and  therefore  the  court 
below  was  without  authority  to  decree  its 
cancellation.  The  argument  is  not  convinc- 
ing. As  above  stated,  the  plaintiff  filed  a 
bill  in  equity  in  the  state  court  and  attached 
the  real  estate  of  the  nonresident  defendant, 
which  was  within  the  jurisdiction  of  that 
court,  under  the  provisions  of  section  2994 
of  the  Code  of  Virginia,  which  reads  as 
follows : 

" '  When   a  persim  has  a  claim,  legal  or 


equitable,  to  any  specific  viersonal  property, 
or  a  like  claim  to  any  debt,  whetner  such 
debt  be  payable  or  not,  .  .  .  if  such  claim 
exceed  the  sum  of  twenty  dollars,  exclusive 
of  interest,  he  may,  on  a  bill  in  equity  filed 
for  the  purpose,  have  an  attaoiment  to 
secure  and  enforce  the  claim,'  etc. 

''Even  on  defendant's  theory  that  there 
was  no  judgment  against  him  when  the  suit 
was  commenced,  because  plaintiff  had  re- 
leased it,  manifestly  she  had  a  claim  against 
him  for  the  amount  of  the  judgment,  and  the 
Virginia  statute  in  express  terms  gave  her  a 
right  of  action  in  equity  to  enforce  that 
claim.  The  property  of  defendant  was  seized 
by  attachment  as  the  statute  provides,  and 
he  was  personally  served  with  process  in 
that  state.  It  follows  that  the  state  court, 
sitting  as  a  court  of  equity,  had  full  juris- 
diction to  grant  the  relief  sought  by  plain- 
tiff, if  the  proofs  sustained  her  contention, 
and  to  that  end  could  set  aside  the  release 
and  order  a  sale  of  the  attached  real  estate 
to  satisfy  the  judgment.  This  was  the  right 
of  plaintiff  in  the  court  in  which  her  suit 
was  brought,  and  the  defendant  should  not 
be  permitted  to  take  away  that  rifrht  by  re- 
moving the  case  to  a  federal  court  and  there 
setting  up  the  plea  that  the  cause  of  action 
stated  in  the  bill  was  not  cognizable  by  a 
federal  court  of  eauity.  It  seems  but  rea- 
sonable to  hold  tnat  on  this  ground  the 
motion  to  dismiss  was  properlv  denied." 

j.  As  to  District  of  Residence  of  Parties 

(p.  67) 

In  general. —  To  same  effect  as  original 
annotation,  see  Sanders  r.  Western  Union 
TeL  Co.,    (N.  D.  Ga.  1919)   261  Fed.  697. 

V.  Bemoval  ntOM  and  to  What  Cottbt 

2.  To  What  Court   (p.  61) 

"Proper  district." — In  Lockport  Glass  Co. 
V.  H.  L.  Dixon  Co.,  (W.  D.  Pa.  1919)  262 
Fed.  97'6,  the  court  said: 

"  The  words  *  proper  district '  have  given 
rise  to  a  diversity  of  opinion.  Some  cases 
have  held  that  they  mean  any  district  of 
the  United  States  in  which  the  action  could 
have  been  brought  originally,  and  that  there- 
fore a  removal  from  a  state  court  to  a 
District  Court  situate  in  another  state  can 
bo  had,  because  the  suit  could  have  been 
brought  in  the  latter.  The  unreasonable- 
ness of  such  a  construction  must  appear  in 
the  light  of  the  application  of  such  construc- 
tion to  extreme  cases.  Suppose  a  citizen  of 
New  Jersey  has  been  aggrieved  by  a  citizen 
of  California,  and  immediately  thereafter 
brings  his  action  of  tort  in  the  state  court 
of  New  York,  where  the  offense  was  com- 
mitted, and  parties  and  witnesses  are  there 
to  be  conveniently  found.  The  defendant, 
under  such  a  construction  of  the  words 
'proper  district,'  would  be  entitled  to  have 
the  cause  removed  to  the  District  Court  of 
the  United  States  for  the  Southern  District 
of  California,  if  he  were  a  citizen  of  Lot 


Jnd.  Code,  §  a8. 


JUDICIARY 


607 


Angeles.  Again,  if  proceedings  were  in- 
stituted by  a  citizen  of  New  Jersey  in  a  state 
court  of  Pennsylvania,  and  immediately  there 
was  an  attachment  of  personal  property,  the 
defendant  and  owner  of  the  property,  if  he 
were  a  citizen  of  the  Southern  district  of 
California,  nught  remove  the  action  to  that 
district.  Such  cases,  however,  cannot  arise 
if  there  is  kept  in  mind  the  fact  that  the 
words  *  proper  district  *  are  only  in  the  pro- 
Tisiong  of  the  statute  which  determine  the 
classes  of  cases  which  may  be  removed. 

"When  an  examination  of  section  29  of 
the  Judicial  Code  is  made,  we  find  the  pro- 
cedure for  the  removal  of  causes  set  forth 
in  detail,  and  such  procedure  must  be  fol- 
lowed in  every  case  of  every  class  for  the 
removal  of  which  section  28  has  provided, 
and  those  requirements  show  what  is  meant 
in  the  statute  by  the  words  *  proper  district.* 
The  petition  must  be  presented  by  the  de- 
fendflLnt  to  the  state  court  in  the  suit  therein 
pe&din|^,  within  a  time  limited  by  the  law 
governing  such  court  for  filing  an  answer 
or  plea,  and  such  petition  must  be,  in  the 
language  of  the  act,  'for  the  removal  of 
9UsSk  suit-  into  the  District  Court  to  he  held 
in  the  district  where  such  suit  is  pending.' 
In  that  language  is  found  the  expression  of 
the  legislative  mind  that  the  'proper  dis- 
trict' of  section  28  is  the  district  in  which 
such  suit  is  pending.  A  suit  pending  in  the 
state  court  of  New  York,  or  a  suit  pending 
in  the  state  court  of  Pennsylvania,  cannot 
be  held  to  be  pending  in  the  Southern  dis- 
trict of  California.  The  nresent  action  was 
pending  in  the  state  of  New  York  at  the 
time  the  petition  for  removal  was  filed.  In 
BO  way  can  it  be  deemed  to  have  been  pend- 
mg  in  the  Western  district  of  Pennsylvania.*' 

In  Thomas  v.  Delta  Land,  etc.,  Co.,  (D.  C. 
Ncv.  1918)  258  Fed.  758,  several  citizens  of 
California  sued  a  Nevada  corporation  in  a 
Utah  state  court.  The  defendant  removed 
the  suit  to  the  District  Court  for  the  district 
of  Nevada.  In  granting  a  motion  to  remand, 
the  court  said: 

"  Section  28  of  the  Judicial  Code  provides 
that  controversies  over  which  the  District 
Courts  of  the  United  States  are  given  origi- 
nal jarisdiction,  brought  *  in  any  state  court, 
may  be  removed  by  the  defendant  or  defend- 
ants therein  to  the  District  Court  of  the 
United  States  for  the  proper  district.'  No 
attempt  is  made  in  section  28  to  define  the 
term  *  proper  district.'  The  Delta  Company 
contends  tnat  it  must  be  construed  to  be  the 
district  in  which  the  plaintiff  or  defendant  is 
a  resident,  and,  as  neither  the  Delta  Com 
pany  nor  the  plaintifi^s  are  residents  of  Utah, 
the  controversy  between  .them  cannot  be  re- 
moved to  the  United  States  District  Court 
for  that  state;  and  if  there  can  be  no  re- 
moval to  California,  the  residence  of  the 
plaintiffs,  nor  to  Nevada,  the  residence  of  the 
defendant,  there  can  be  no  removal  at  all, 
notwithstanding  the  provision  in  section  28 
for  removal  to  the  proper  district. 

"G^^tUm  51  of  the  Judicial  Code  de- 
clares    that     'where     the     jurisdiction     is 


founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  states,  suit  shall 
be  brought  only  in  the  district  of  the  resi- 
dence of  either  the  plaintiff  or  the  defendant.' 
In  the  same  section  it  is  also  provided  that 
'no  civil  suit  shall  be  brought  in  any  Dis- 
trict Court  against  anv  person  by  any  origi- 
nal process  or  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant.' 

"Plaintiffs  could  have  instituted  this  suit 
against  the  Delta  Company  in  the  federal 
court  for  Nevada,  but  from  this  it  does  not 
necessarily  follow  that  defendant  has  a 
reciprocal  right  of  removal  to  Nevada.  The 
provisions  quoted  from  section  61  render  it 
invpossible  to  harass  a  defendant  by  bringing 
suits  against  him  in  a  federal  court  of  a  dis- 
tant state,  simply  because  such  distant  state 
happens  to  be  the  residence  of  the  plaintiff. 
This  consideration  for  the  defendant  suggests 
similar  safeguards  for  the  plaintiff,  and  un- 
doubtedly moved  Congress,  in  formulating 
the  procedure  for  removal  of  causes  in  section 
29,  to  provide  for  removals  only  'into  the 
District  Court  to  be  held  in  the  district 
where  such  suit  is  pending.' 

"  It  might  be  a  serious  hardship,  if  not 
an  absolute  denial  of  justice,  to  permit  a 
defendant  bv  removal  proceedings  to  transfer 
the  trial  of  a  cause  to  a  federal  court  far 
distant  from  the  state  in  which  the  cause  of 
action  arose,  and  from  the  district  in  which 
the  plaintiff  resides,  with  no  other  ground 
for  such  removal  than  the  fact  that  defend- 
ant, possibly  in  anticipation  of  such  litiga- 
tion, may  have  taken  the  precaution  to  be 
organized  and  to  be  brought  into  existence 
in  a  state  separated  as  far  as  possible  from 
the  locality  in  which  it  was  proposed  to  do 
business.  If  the  purpose  in  drafting  section 
28  was  to  confer  an  advantage  on  the  de- 
fendant, the  intention  could  have  been  clearly 
expressed   in  appropriate  language." 

To  same  effect  see  In  re  Vadner,  (D.  O. 
Nev.   1918)    259  Fed.  614. 

Where  'both  plaintiff  and  defendant  are 
nonresidents. —  To  same  effect  as  original 
annotation,  see  Pendar  v.  Empire  Gas,  etc., 
Co.,  (S.  D.  Tex.  1919)  260  Fed.  669,  wherein 
it  was  said: 

"  The  plaintiff  is  a  citizen  of  the  state  of 
South  Dakota.  The  defendant  is  a  corpora- 
tion incorporated  under  the  laws  of  Maine, 
and  therefore  a  citizen,  and,  for  jurisdic- 
tional purposes,  a  resident,  of  the  state  of 
Maine.  It  is  conceded  by  counsel  for  the 
respondent  that,  were  this  suit  brought  in 
this  district  by  original  process,  this  court 
could  not  [under  section  51  of  the  Judicial 
Code],  since  neither  of  the  parties  reside 
here,  entertain  jurisdiction  without  consent 
of  both  parties  to  the  proceeding.  But  he 
contends  that  the  removal  statute  [section 
28],  authorizing  the  removal  of  a  cause  by 
.  a  nonresident  defendant  into  the  District 
Court  of  the  United  States  for  the  proper 
district,  is  not  limited  or  qualified  by  section 
[51],  but  gives  to  a  defendant  the  absolute 
ri^ht  to  remove  any  case  into  the  federal  dis- 
trict having  jurisdiction  over  the  place  where 
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the  suit  is  brought  in  the  state  court,  pro- 
vided only  the  defendant  is  a  nonresident  of 
that  state  and  district. 

"It  is  conceded  further  by  counsel  for  de- 
fendant that  the  case  of  Ex  pa/rie  Wisner, 
203  U.  S.  449,  27  Sup.  Ct.  150,  61  L.  Ed. 
264,  is  authority  against  this  contention,  and 
that,  if  that  case  is  the  law  of  this  case,  the 
motion  to  remand  must  be  sustained.  They 
point,  however,  to  the  fact  that  of  the  three 
propositions  in  effect  decided  in  the  Wisner 
Case  —  that  a  suit  can  only  be  removed  into 
the  district  where  it  could  have  originally 
been  brought,  that  miandamus  will  lie  to  cor- 
rect the  improper  action  of  a  district  court 
in  taking  jurisdiction,  and  that  jurisdiction 
cannot  he  conferred  by  consent  where  the 
parties  are  citizens  of  different  states  and 
neither  is  a  citizen  of  the  state  where  the 
suit  is  pending  —  the  second  and  third  have 
been  overruled  in  Eof  parte  Hardin,  219  U.  S. 
363,  31  Sup.  Ct.  324,  65  L.  Ed.  262,  37 
L.  R.  A.  (N.  S.)  392,  and  Esa  pa/rte  Moore, 
209  U.  S.  490,  28  Sup.  Ct.  686,  706,  62  L.  Ed. 
904,  14  Ann.  Cas.  1164,  respectively,  and  they 
declare  that  the  first  is  so  wanting  in  merit 
as  that  certain  of  the  inferior  federal  courts 
have  already  refused  to  follow  it.  Thev  call 
my  attention  to  a  lengthy  opinion  by  Judge 
Cochran  of  the  Eastern  district  of  Kentucky, 
in  the  case  of  L.  &  N.  Railway  Co.  t".  Western 
Union  Telegraph  Co.,  218  Fed.  91,  an  opinion 
of  Judge  Ervin,  of  the  Southern  district  of 
Alabama,  while  sitting  in  the  Northern  dis- 
trict of  Texas,  in  the  case  of  James  v.  Ama- 
rillo  City  Light  &  Wfeter  Co.,  261  Fed.  337, 
and  a  dissenting  opinion  by  Judge  Learned 
Hand  of  the  district  bench  of  the  Second  cir- 
cuit, in  the  case  of  the  Guarantv  Trust  Co.  V. 
McCabe,  250  Fed.  704,  163  C.  C.  A.  31. 

"  I  am  not  disposed  to  deny  the  force  of 
much  of  the  reasoning  in  the  opinions  of 
those  judges,  but  it  appears  to  me  that  their 
views  are  more  cogent  as  arguments  for  an 
amendment  of  the  law  than  as  really  declar- 
ing the  law  as  it  is  written;  besides,  I  de- 
rive little  support  from  arguments  ab  in- 
convenienti.  When  a  judge  is  able  to  say, 
'Ita  lex  Bcripta,'  he  has  completed  his  in- 
quiry and  establiahed  a  firm  basis  for  his 
jud^ent.  The  effect  of  those  cases  is  to 
declare  that,  because  it  has  been  held  that 
parties  may  waive  the  venue  requirement  of 
section  [51],  which  lies  at  the  threshold  of 
actual  jurisdiction  in  any  particular  case, 
the  plaintiff  by  bringing  a  suit  in  a  state 
court  puts  it  entirely  in  the  power  of  the 
defendant  to  bring  the  matter  into  the  fed- 
eral court  of  the  district  where  the  suit  is 
brought  without  consulting  or  considering 
plaintiff's  wishes  in  the  premises.  Judge 
Ervin  even  goes  to  the  point  of  declaring  that 
a  plaintiff  has  no  right  at  all  to  be  consulted 
as  to  the  district  to  which  the  cause  may 
be  removed,  and  this  is  the  effect,  if  not 
the  verbiage,  of  the  views  of  Judge  Cochran 
and  Judge  Hand. 

"This  view  is  directly  in  conflict,  not  only 
with  the  holding,  but  with  the  reasoning,  of 


the  Supreme  Court  in  Ex  parte  Moore,  supra, 
where  the  removal  was  sustained  upon  the 
express  ground  that  the  plaintiff,  after  the 
case  had  been  removed  by  the  defendant,  had 
appeared  and  pleaded  thus  affirmatively,  con- 
senting to  the  jurisdiction  of  that  court.  Mr. 
Justice  Moody,  in  Re  Winn,  213  U.  S.  464:,  29 
Sup.  Ct.  616,  63  L.  Ed.  873,  speaking  for  the 
court,  says: 

" '  It  is  well  settled  that  no  cause  can  be 
removed  from  the  state  court  to  the  Circuit 
Court  of  the  Unit^  States  unless  it  could 
originally  have  been  brought  in  the  latter 
court.' 

"And  again,  construing  Ex  parte  Moore, 
said  on  page  469  (29  Sup.  Ct.  619  [63  L.  Ed. 
873]): 

"  *  That  case  simply  held  that  where  there 
was  a  diversity  of  citizenship,  which  gave 
jurisdiction  to  some  Circuit  C'Ourt,  the  objec- 
tion that  there  was  no  jurisdiction  in  a  par- 
ticular district  might  be  waived  by  appearing 
and  pleading  to  the  merits.* 

"i  think  both  the  disposition  made  by  the 
Circuit  Court  of  Appeals  of  Guaranty  Trust 
Co.  of  New  York  v.  McCabe,  260  Fed.  700, 
163  C.  C.  A.  34,  and  the  reasons  which  under- 
lie it,  are  eminently  correct.  In  that  case 
it  is  said: 

" '  It  has  long  been  settled  that  a  defendant 
may  insist  upon  or  waive  his  objection  to 
v(  nue,  .  .  .  but  it  is  also  settled  by  Esc  parte 
Moore,  209  U.  S.  490,  606,  28  Sup.  Ct.  686, 
706,  62  L.  Ed.  904,  14  Ann.  Cas.  1164,  that  in 
a  case  where  jurisdiction  depends  upon  diver- 
sity of  citizenship,  .  .  .  the  plaintiff,  in  case 
of  removal,  also  has  the  right  to  insist  upon 
or  waive  his  objection  to  the  jurisdiction  be- 
cause the  district  is  not  the  "  proper  district " 
—  that  is,  either  the  residence  of  plaintiff  or 
of  defendant.' " 

In  Pullman  Co.  v.  Sutherlin,  (Ga.  i^p> 
1919)  101  S.  E.  314,  the  court  said:  "The 
petition  in  this  case  alleges  the  resld«*nce  of 
the  plaintiff  to  be  in  AUbama  and  that  of 
the  defendant  to  be  in  Illinois.  In  the  peti- 
tion for  removal  this  is  not  denied,  nor  is 
there  any  other  reason  given  upon  which 
the  petition  for  removal  is  based.  'A  suit 
which,  by  reason  of  the  nonresidence  of  both 
parties,  could  not  have  been  brought  in  the 
federal  court  in  the  first  instance,  cannot  be 
removed  to  that  court  from  a  state  court.  .  . 
on  the  ground  of  diverse  citizenship,  at  least 
where  the  plaintiff  resists  such  removal,  even 
if  the  consent  of  both  parties  could  confer 
jurisdiction.'  Ex  parte  Wisner,  203  U.  S. 
449,  27  S.  Ct.  150.  61  U.  S.  (L.  ed.)  264. 
While  it  is  true  that  in  some  of  the  later 
cases  there  is  a  tendency  to  modify  the  ruling 
made  in  the  Wisner  Case,  supra,  this  court 
is  bound  by  that  ruling  until  the  United 
States  Supreme  Court  expressly  overrules  it." 

In  Fairview  Fluorspar,  etc.,  Co.  r.  Bethle- 
hem Steel  Co.,  (E.  D.  Pa.  1919)  258  Fed. 
681,  an  action  which  was  brought  in  the 
('ourt  of  a  state  of  which  neither  party  was 
a  citizen,  wag  held  to  be  not  removable  by 
the  defendant  on  the  ground  of  diverse  eit(- 
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xenship  to  the  federal  court  for  the  district 
in  which  he  resided.'  On  this  question,  the 
eoort  said: 

'*  The  argument  supporting  the  jurisdiction 
of  this  district  is  that  by  the  twenty -eighth 
section  of  the  Judicial  Code  diversity  of  citi- 
srnship  confers  the  right  of  removal  upon 
the  defendant,  if  he  be  a  nonresident  of  the 
state  in  which  he  is  sued,  provided  only  the 
cause  be  removed  to  a  court  in  which  he 
might  have  been  sued  in  the  first  instance. 
There  is  here  such  diversity  of  citizenship; 
this  defendant  has  been  sued  in  the  state  of 
Missouri,  of  which  defendant  is  a  nonresi- 
dent, and  the  suit  might  have  been  here 
brought.  Why,  then,  may  not  the  cause 
be  removed  to  this  court?  The  only  answer 
to  be  made  is  that  section  29  provides  that 
the  cause,  if  removed,  must  be  removed  to 
the  court  of  the  Missouri  district,  and  this 
is  open  to  the  retort  that,  as  that  court  has 
no  jurisdiction,  to  give  this  efTcct  to  the 
twenty-ninth  section  is  to  deny  the  right  of 
removal  given  by  the  twenty-eighth.  The 
soundness  of  the  proposition  involved  in  the 
retort  must  be  conceded,  and  the  result  ac- 
cepted. The  acceptance  of  it  has  support  in 
these   (among  other)    considerations: 

"1.  There  is  no  right  of  removal  unless 
it  is  given  by  statute,  and  section  28  which 
gives,  and  section  29  which  denies,  may  be 
read  together  as  meaning  in  effect  that  there 
is  no  ri^ht  of  removal  unless  the  plaintiff 
be  a  resident  of  the  state  in  which  the  suit 
is  brought. 

"  2.  The  denial  is  consistent  with  the  with- 
holding of  the  right,  unless  the  defendant  be 
a  nonresident  of  the  state  in  which  suit 
la  brought. 

**  3.  It  is  consistent  with  the  conformity 
statutes. 

**  4.  The  ab  inoonvenienti  argument  sup- 
ports it. 

"  6.  It  has  support  in  that  such  a  finding 
is  in  accord  with  the  conclusions  reached  in 
a  number  of  cases  ruled  by  other  District 
Courts." 

Vn.  Suits  Unneb  Constitution,  Laws,  qb 

Tbeatieh 

4.  Que9tion9  Involved  Already  Settled 

(p.   78) 
To  same  effect  as  original  annotation,  see 
in  re  Vadner,    (D.  C.  Nev.   1918)    259  Fed. 
614. 

6.  Mere  Questions  of  Fact   (p.  79) 

To  same  effect  as  original  annotation,  see 
In  re  Vadner,  (D.  C.  Nev.  1918)  259  Fed. 
614. 

10.  Federal  QueatUm  Must  Appear  in  Plain- 
tifPa  Pleading  ( p.  79 ) 

The  rule  stated.— To  same  effect  as  origi- 
nal annotation,  see  Monroe  v.  Detroit,  etc., 
R.  Co.,   (E.  D.  Mich.  1919)   257  Fed.  782. 

Ib  the  case  of  In  re  Vadner,  (D.  C.  Nev. 
1918)   259  Fed.  614,  it  was  said: 

"  It  is  well  settled  that  a  suit  arises  under 
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the  Constitution  and  laws  of  the  United 
Stiites,  within  the  meaning  of  the  foregoing 
statute,  only  when  the  plaintifTs  statement 
of  his  own  cause  of  action  shows  that  it  is 
based  on  that  Constitution  or  those  laws. 
Spencer  f.  Duplan  Silk  Co.,  101  U.  S.  526, 
24  Sup.  Ct.  174,  48  L.  Ed.  287;  Austin  f. 
Gacan  (C.  C.)  a9  Fed,  626,  5  L.  R.  A.  476. 

If  it  does  not  so  appear,  and  the  defend- 
ant has  such  a  defense,  he  may  ultimately 
bring  it  before  the  Supreme  Court  of  the 
United  States  by  setting  it  up  in  the  state 
court;  and  if  it  be  properly  urged,  and 
thereafter  denied  by  the  highest  state  court, 
it  may  then  be  brought  to  the  attention  of 
the  Supreme  Court  of  the  United  States  on 
writ  of  error. 

"The  defendant  cannot,  by  allegations  in 
his  answer  or  petition  supplementing  the 
complaint,  show  a  federal  question  which 
will  entitle  him  to  removal.  .  .  It  must 
necessarily  follow  that  one  who  has  been  sued 
in  a  state  court  cannot  thereafter  in  such 
pending  suit  raise  a  federal  question  by  filing 
a  voluntary  petition  in  bankruptcy  which 
will  entitle  him  to  a  removal." 

11.   Removable  Cases 

j.  Miscellaneous  Cases   (p.  88) 

An  action  against  the  Emergency  Fleet 
Coiporatioa  is  removable  on  the  ground  that 
a  federal  question  is  involved.  Common- 
wealth Finance  Corp.  c.  Landis,  (E.  D.  Pa. 
1919)    261   Fed.  440. 

12.  Nonremovable  Cases 

a.  Action  on  Federal  Judgment   (p.  89) 

To  same  effect  as  original  annotation,  see 
U.  S.  V.  Pedarre,  (E.  D.  La,  1920)  262  Fed. 
ckW. 

c.  Suit  for  Royalties  on  Patent  (p.  89) 

To  same  effect  as  original  annotation,  see 
International  Fastener  Co.  v.  Francis  Mfg. 
Co.,  (W.  D.  N.  Y.  1919)  269  Fed.  311, 
wherein  it  was  said: 

"The  principal  question  presented  for  de- 
cision is  whether  the  plaintiff,  by  its  last 
amendment  to  the  complaint,  embodied  a 
primary  cause  arising  for  the  first  time 
under  the  patent  laws  of  the  United  States, 
of  which  this  court  has  exclusive  jurisdic- 
tion.    Judicial  Code,  §  28. 

"  The  original  agreement  conferring  the 
right  to  manufacture  the  fasteners  for  a 
period  of  30  years  was  later  modified  to 
permit  defendant  to  manufacture,  without 
royalties,  other  fasteners  not  included  in  the 
Page  patent.  The  controversy,  therefore, 
true  enough,  presents  the  question  as  to 
whether  the  sew-on  fastener  device,  as  disr 
tinguished  from  the  cling  fastener  specified 
in  the  contract,  was  fairly  included  and  de- 
scribed in  the  Page  patent. 

**  Plaintiff  does  not  assert  a  cause  of  action 
for  infringement,  nor  .seek  to  restrain  the 
defendant  company  from  manufacturing  any 
of  the  fastener  ccvices,  or  to  have  the  claims 
of  the  Page  patent  construed,  or  to  have  it 
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declared  iiiTalid.  On  the  contrary,  the  action 
is  plainly  to  recover  damages  for  breach  of 
a  subsisting  contract  under  which  manufac- 
turing rights  were  obtained  and  to  recover 
for  unpaid  royalties.  The  claim  that  sew-on 
fasteners  for  garments  are  fairly  included  in 
the  term  'cling'  fastener,  or  in  the  descrip- 
tion in  the  patent  specification,  even  though 
involving  the  construction  and  interpreta- 
tion of  the  Page  patent,  would  not  neces- 
sarily remove  the  case  from  the  jurisdiction 
of  the  state  court.  There  is  a  clear  dis- 
tinction between  cases  arising  under  the 
patent  laws  and  mere  questions  presented 
thereunder.  Pratt  v.  Pans  Qaslight  &  Coke 
Co.,  168  U.  S.  2&5,  18  Sup.  Ct.  62,  42  L.  Ed. 
458;  Groodyear  t*.  Union  India  Rubber  Co., 
Fed.  Cas.  No.  5,586. 

"In  Chappell  r.  Waterworth,  156  U.  8. 
102,  15  Sup.  a.  34,  3»  L.  Ed.  85,  the  Su- 
preme Court  of  the  United  States  decided 
that  a  case  could  not  be  removed  from  the 
state  court  into  the  federal  court  as  one 
arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  unless  the  com- 
plaint showed  that  it  did  so  arise,  and  the 
want  of  such  showing  could  not  be  supplied 
by  anything  contained  in  the  petition  for 
removal.  In  Pratt  v,  Paris  Oaslight  A,  Coke 
Co.,  supra,  the  Supreme  Court  said: 

"'We  have  repeatedly  held  that  the  fed- 
eral oourts  have  no  right,  irrespective  of 
citizenship,  to  entertain  suits  for  the  amount 
of  an  agreed  license,  or  royalty,  or  for  the 
specific  execution  of  a  contract  for  the  use  of 
a  patent,  or  of  other  suits  where  a  subsisting 
contract  is  shown  governing  the  rights  of  the 
party  in  the  use  of  an  invention,  and  that 
such  suits  not  only  may,  but  must,  be 
brought  in  the  state  courts.  Hartell  v, 
Tilghman,  99  U.  S.  547  [25  L.  Ed.  357]; 
WlilBon  V,  Sandford,  10  How.  99  [13  L.  Ed. 
344].  .  •  Although  in  an  action  for  royalties, 
if  the  validity  and  infringement  of  the 
patent  are  controverted,  the  case  is  consid- 
ered as  one  "toudiing  patent  riehts,"  for 
the  purposes  of  an  appeal  to  mis  court 
under  Rev.  Stat.  S  699.' 

"See,  also,  Dale  Tile  Co.  v.  Hyatt,  125 
U.  S.  46,  8  Sup.  Ct.  796,  31  L.  Ed.  683. 

"The  cases  of  Atherton  Machine  Co.  9. 
Atwood  Co.,  102  Fed.  955,  43  C.  C.  A.  72, 
and  Leslie  v.  Mann  Co.  (C.  C.)  157  Fed. 
236,  the  latter  a  decision  by  this  court,  upon 
which  reliance  is  placed  by  defendant,  are 
not  in  point,  for  in  the  first-mentioned  case 
the  action  was  clearly  brought  for  an  in- 
fringement of  the  patent  there  in  contro- 
versy, although  the  validity  of  a  subsisting 
contract  was  also  involved,  while  in  the 
latter  case  the  articles  manufactured  by  the 
defendant  were  in  fact  claimed  in  the  bill 
to  be  an  infringement  of  the  patent,  and  the 
defendant  was  avoiding  payment  of  the  stipu- 
lated royalties  under  a  contract  or  license  of 
assignment  of  patent  on  the  ground  of 
noninfringement. 

*'  In  my  opinion  this  action  is  not  one 
arising  under  the  patent  laws  of  the  United 


States,  and,  without  deeming  it  necessary  to 
pass  upon  any  other  questions  argued,  the 
case  is  remanded  to  the  Supreme  Court  of 
the  state  of  New  York." 

f.  Miscellaneous  Oases  (p.  90) 

Action  by  municipality  againit  xailroAd 
for  violation  of  franchise  agTMAcnt.— hi 
Monroe  r.  Detroit,  etc.,  R.  Co.,  (E.  D.  Mich. 
1919)  267  Fed.  782,  it  was  held  that  a  suit 
by  a  city  against  a  railroad  company,  operat- 
ing an  electric  railway  between  the  plaintiff 
city  and  another  city  in  the  same  state, 
charging  the  defendant  with  violating  and 
having  violated  a  franchise  agreement  with 
the  plaintiff  regarding  rates  of  fare  to  be 
charged  between  the  two  cities,  was  not 
one  arising  under  the  Constitution  or  laws  of 
the  United  States  and  was  not  entitled  to 
removal. 

Action  for  wrongful  death  against  Director 
General  of  Railroads. — An  action  in  a  state 
court  to  recover  damages  for  the  wrongful 
death  of  the  driver  of  an  automobile  truck 
in  a  collision  with  a  train,  operated  by  a 
railroad  under  federal  control,  is  not  remov- 
able in  view  of  the  provisions  of  section  10  of 
the  Federal  Control  Act  (1918  Supp.  Fed. 
Stat.  Ann.  763).  Loughnan  i\  Hinea,  (W. 
D.  Wash.  1919)  261  Fed.  218. 

X.  Diverse  Citizenship,  Alienags^  or  FofR- 
EioN  State  as  Gbouwd  for  Bsxoval 

1.  Same  as  for  Original  JwrisdicHon  (p.  102) 

Both  plaintiff  and  defendant  nonresidents. 
—  See  annotation  under  this  section  eiipfti» 
p.  607. 

4.  Fraudulent  Joinder  of  Defenda^nt9 

b.    Motive    for    Legal    Joinder    ImmAierial 

(p.  114) 

To  same  effect  as  original  annotation,  see 
Atlantic  Coast  Line  R.  Co.  i;.  Feaster,  (E.  D. 
S.  C.  1919)  260  Fed.  881;  KeUy  i?.  Robinson, 
(E.  D.  Mo.  1920)  262  Fed.  695. 

c.  Joinder  of  Master  and  SMvant 
(p.  116) 

Where  an  individual  defendant,  living  in 
the  same  state  and  district  as  the  plaintiff, 
is  joined  as  a  defendant  with  a  corporation 
for  which  he  was  working,  against  which  a 
suit  for  damaces  for  injuries  received  is 
brought,  and  the  joinder  of  the  individual 
defendant  is  for  the  purpose  of  defeating 
the  removal  of  the  cause  to  the  United  States 
court,  the  case  will  be  retained  in  the  federal 
court  and  a  motion  to  remand  the  case 
denied.  Plunkett  r.  Gulf  Refining  Co.,  (N. 
D.  6a.  1919)  259  Fed.  908. 

Where  a  declaration  set  out  a  cause  of 
action  against  master  and  servant  as  joint 
tortfeasors,  and  the  petition  for  removal, 
which  contained  several  excerpts  from  evi- 
dence adduced  on  another  trial  in  another 
court,  failed  to  show  that  the  resident  defend- 
ant was  made  a  party  fraudulently  and  in 
bad  faith,  the  refusal  of  the  trial  judge  to 


Jad.  Code,  §  aS. 


JUDICIARY 


611 


patis  an  order  removing  the  case  to  the  fed- 
eral court  vas  not  erroneous.  Postal  Tel.- 
CaWe  Co.  f.  Puckett,  (Ga.  App.  1919)  IQl 
S.  E.  397. 

7.  8uit9  by  and  against  Aliens  (p.  120) 

Alien  joined  with  dtisen. —  To  bame  effect 
as  original  annotation,  see  Compania  Minera 
T  Gompradora,  etc.,  v.  American  Metal  C6., 
fW.  D.  Tez.  1920)  262  Fed.  183,  but  holding 
that  a  case  is  not  removable  where  the  alien 
defendant  does  not  join  in  the  petition  for 
removal. 

A  suit  by  an  alien  against  an  afien. —  To 
same  effect  as  original  annotation,  see  Com- 
pania Minera  Y  Compradora,  etc.  v.  Ameri- 
can Metal  Co.,  (W.  D.  Tex.  1920)  202  Fed. 
183. 

A  snit  by  an  alien  against  a  citizen  and  an 
alien  is  not  a  suit  **  between  citizens  of  dif- 
ferent states,"  and  hence  not  removable 
on  that  ground.  Compania  Minera  Y  Com- 
pradora, etc.  t;.  American  Metal  Co.,  (W.  D. 
Tez.  1920)   202  Fed.  183. 


XI.  Sepabablb 


Oontbovbbst  as  GB0t7in>  of 
Removal 


2.  Citigenship  and  Diversity  of  Oitisfenship 

Essential 

b.  Alienage  of  Party  (p.  123) 

A  separable  controversy  to  which  an  alien 
is  a  party  cannot  be  removed,  whether  the 
alien  is  a  plaintiff  or  defendant.  Compania 
Minera  Y  Compradora,  etc.  v,  American 
Metal  Co.,  (W.  D.  Tex.  1920)  262  Fed.  183. 

3.  Tests  of  Separability 

a.  In  General  (p.  123) 

In  order  to  justify  such  removal,  on  the 
gronnd  of  a  separate  controversy. —  To  the 
same  effect  as  the  original  annotation  see 
Postal  Tel.-Cable  Co.  v,  Puckett,  (Ga.  App. 
1919)  101  S.  £.  397;  Roberts  v.  Underwood 
Typewriter  Co.,  (D.  C.  N.  J.  1919)  257  Fed. 
683. 

&    Proper    or    Indispensable    Codefendant 

(p.  130) 

Indispensable  party. — Where,  in  a  suit 
against  two  corporations,  incorporated  in 
different  states,  neither  of  the  corporations 
is  a  necessary  or  indispensable  party  to  the 
full  determination  of  the  controversy  between 
the  plaintiff  and  the  other  corporation,  or  for 
enforcing  any  judgment  which  he  might  re- 
cover against  either,  and  other  jurisdictiona) 
facts  necessary  to  give  the  federal  court  cog- 
nizance of  the  controversy  between  the  plain- 
tiff and  one  of  the  corporations  are  present, 
the  controversy  is  properly  removed  to  the 
federal  court.  Roberts  t*.  Underwood  Type- 
writer Co.,  (D.  C.  N.  J.  1919)  257  Fed.  583. 

6.   Plaintiffs  Motive  in  Joining  Defendants 

(p.  130) 

£ee  supra^  this  note  X,  4,  b,  p.  010. 


13.  Separate  Causes  of  Action  (p.  137) 

Failure  to  aUege  joint  cause  of  action. — 
"  While  it  is  true  that  a  defendant  has  no 
right  to  say  that  an  action  shall  be  several 
which  a  plaintiff  elects  to  make  joint,  yet  if 
the  complaint  fails  to  allege  facts  showing  a 
joint  cause  of  action,  or  alleges  facts  show- 
ing separate  causes,  or  fails  to  allege  facts 
showing  any  cause  of  action  against  the  resi- 
dent defendant,  then  there  is  a  separable 
controversy  which  entitles  the  nonresident 
defendant  to  remove."  Gulf,  etc.,  R.  Co.  v. 
Gulf  Refining  Co.,  (S.  D.  Miss.  1919)  200 
Fed.  262,  holding  that  the  complaint  failed 
to  show  any  cause  of  action  against  the 
resident   defendants. 

14.  Several  Plaintiffs  ( p.  138 ) 

Action  for  negligence  by  owner  and  insurer. 
— Where,  in  an  action  by  a  corporation  and 
an  insurance  company  against  a  railroad  to 
recover  damages  for  the  loss  of  goods  by 
lire  alleged  to  have  been  occasioned  by  the 
negligence  of  the  defendant,  it  appears  that 
the  insurance  company  has  paid  part  of  the 
loss  to  the  corporation,  and  claims  to  be 
subrogated  to  the  latter's  rights  under  its 
policy,  there  is  no  'separable  controversy  jus- 
tifying removal.  Isaac  Kubie  Co.  v.  Lehigh 
Valley  R.  Co.,  (D.  C.  N.  J.  1919)  261  Fed. 
806. 

16.  Separable  Cfontroversy,  How  Shown 

(p.  138) 

In  plaintiff's  pleading.— In  In  re  Vadner, 
(D.  C.  Nev.  1918)  269  Fed.  .614,  it  was  con- 
tended that  the  suit  was  removable  because 
of  a  separable  controversy  between  one  of 
the  plaintiffs,  who  was  a  trustee  in  bank- 
ruptcy of  one  of  the  parties  to  the  suit,  and 
several  of  the  defendants.    The  court  said: 

"The  existence  of  a  separable  controversy 
between  the  trustee  Pruett  and  the  Basic 
Fund  Company  is  not  set  uj>  in  the  petition 
for  removal,  unless  it  be  m  the  allegation 
that  the  trustee  *  has  proceeded  in  the  above- 
entitled  cause  with  utter  disregard  to  the 
jurisdiction  of  the  bankruptcy  couH  and  the 
rights  of  executors  of  the  estate  of  Samuel 
Vadner,  deceased,  Basic  Fund  Company,  and 
Phebe  Vadner,  to  have  their  claims  to  the 
property  of  the  bankrupt  tried  and  deter- 
mined in  the  bankruptcy  proceedings.- 

"Prior  to  the  petition  for  removal  these 
claimants  had  filed  petitions  in  interven- 
tion, and  consented  to  submit  their  claims 
for  adjudication  to  this  court. 

"The  trustee  in  bankruptcy  by  interven- 
ing raised  no  new  issues  as  against  defend- 
ants. He  joined  the  plaintiff  in  her  de- 
mands, but  as  against  lier  he  claimed,  and 
still  claims,  the  fruits  of  the  litigation. 
Clearly,  whatever  rights  defendants  had  to 
removal  as  against  Agnes  Vadner  were  lost 
bv  delay.  The  intervention  of  the  trustee 
could  not  revive  a  right  already  lapsed. 
If  there  was  a  right  of  removal  as  against 
the  trustee,  it  must  have  accrued  out  of 
some  controversy  between   him  and   one   or 
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more  of  the  defendants.  No  such  contro- 
versy is  pointed  out  in  either  petition  for 
removal,  except  those  litigated  with  Agnes 
Vadner  in  the  state  court,  and  there  decided 
before  removal  to  this  court  was  sought. 
If  there  be  such  a  controversy,  and  it  be 
true,  as  alleged  in  both  petitions,  that  Charles 
S.  Vadner,  Phebe  Vadner,  Basic  Fund  Com- 
pany, a  corporation,  Charles  S.  Vadner  and 
Phebe  Vadner,  executors  of  the  estate  of 
Samuel  Vadner,  deceased,  and  W.  E.  Pruett, 
trustee  in  bankruptcy,  all  reside  in  the  city 
of  Reno,  Washoe  county,  Nev.,  the  requisite 
diversity  of  citizenship  is  lacking.  If  there 
is  a  controversy  between  the  defendants  on 
one  side,  the  trustee  and  Mrs.  Vadner  on 
the  other,  then  one  plaintiff,  Pruett,  and  two 
defendants,  Vadner  and  Phebe  Vadner,  are 
residents  of  the  same  state. 

**  If  the  Basic  Fund  Company  is  a  citizen 
and  resident  of  Montana,  no  separable  con- 
troversy exists  between  it  and  Pruett,  *  which 
can  be  fully  determined  between  them  with- 
out the  presence  of  any  other  defendant.' 
Ordinarily,  to  determine  whether  there  is  a 
separable  controversy,  the  complaint  is  the 
only  document  to  be  considered. 

*'  The  only  relief  prayed  for  by  Agnes  Vad- 
ner or  Pruett  againsrt  the  Basic  Fund  Com- 
pany is  that  the  conveyances  of  the  Vadner 
Terrace  and  the  interest  in  the  Downing  note 
and  mortgage  to  that  company  be  set  aside 
as  fraudulent. 

"  In  an  action  to  set  a&id«  a  conveyance 
to  which  the  grantor  and  grantee  are  de- 
fendants, there  is  no  separable  controversy 
between  plaintiff  and  the  grantee ;  the  grantor 
is  a  necessary  party.  34  Cvc  1274;  Graves 
V.  Corbin,  132  U.  S.  571,  688,  10  Sup.  Ct. 
196,  33  L.  Ed.  462;  Moore  v.  North  Rivet 
Constr.  Co.  (C.  C.)  19  Fed.  803;  Reineman 
r.  Ball  (C.  C.)  33  Fed.  692;  German  Sav.  ft 
L.  Soc.  V,  Dormitzer,  116  Fed.  471,  475,  53 
C.  C.  A.  639;  Beswick  r.  Dorris  (C.  C)  174 
Fed.  502,  508;  Darnold  v,  Simpson  (C  C.) 
114  Fed.  368;  Huncke  v,  Dold,  7  N.  M.  5, 
32  Pac.  45,  48. 

"In  Gaylord  v.  Kelshaw,  1  Wall.  81,  17 
L.  Ed.  6V2,  where  there  was  a  bill  to  set 
aside  a  conveyance  as  made  without  con- 
sideration and  in  fraud  of  creditors,  it  was 
held  that  the  alleged  fraudulent  grantor  was 
a  necessary  defendant,  and  if  his  citizenship 
was  not  set  forth  the  cause  must  be  remanded 
or  dismissed. 

"  Here,  Pruett,  the  plaintiff,  and  Vadner, 
the  grantor,  a  necessary  party  defendant,  are 
citizens  and   residents  of  the  same  state. 

"If  there  is  a  controversy  between  Agnes 
Vadner  and  the  Basic  Fund  Company,  Charles 
Vadner  is  a  necessary  party  thereto.  It  is 
alleged  in  both  petitions  for  removal  that 
the.  Basic  Fund  Company  resides  in  Reno, 
Nev.  (paragraph  6) ;  and  also  that  it  is  a 
Montana  corporation,  and  a  citizen  and  resi- 
dent of  that  state  (paragraph  11).  There 
\a  no  allegation  in  either  petition  as  to  the 
residence  and  citizenship  of  Agnes  Vadner. 
An    examination    of    the    record    shows    she 


claims  to  be  a  resident  and  citizen  of  Utah. 
In  the  petition  for  removal  in  the  equity 
case  to  the  Utah  oourt,  Charles  Vadner, 
December  3il,  1917,  swore  *  that  the  plaintiff 
at  the  time  of  the  commencement  of  said 
suit  was,  and  ever  since  said  date  has  been, 
and  still  is,  a  citizen  and  resident  of  the 
state  of  Utah,  and  that  she  has  been  a 
resident  and  citizen  since  the  institution  of 
this  action  of  the  state  of  Utah.'  Four 
days  later,  in  his  own  petition  for  removal 
i^f  the  divorce  case  to  the  Utah  federal  court, 
the  said  Vadner  swore  '  that  the  said  plain- 
tiff at  the  date  of  the  commencement  of  said 
suit  (November  11,  1917)  was,  and  still  is, 
a  citizen  of  the  state  of  Massachusetts.'  These 
I  onfiicting  statements  undoubtedly  explain  the 
reason  why  allegations  as  to  Agnes  Vadner's 
citizenship  are  omitted  from  the  petitions 
for  removal  to  this  court." 

34.  MisceUaneotM  Equity  8uit8   (p.  148) 

No  separable  controversy. —  In  a  suit  to  set 
aii-ide  a  conveyance  to  which  the  grantor  and 
grantee  are  defendants,  there  is  no  separable 
controversy  between  the  plaintiff  and  the 
grantee.  The  grantor  is  a  necessarv  party. 
Iji  re  Vadner,  (D.  C.  Nev.  1918)  259  Fed. 
614. 

Where,  in  a  suit  by  a  state  against  a  fer- 
tilizer company  to  aba^^e  it  as  a  nuisance,  a 
subpoena  duces  tecum  is  served  on  another 
company  doing  a  similar  business,  and  on  its 
failure  to  answer  a  rule  for  contenorpt  filed 
a«?ain6t  it,  and  subsequently  a  petition  for 
attachment  for  contempt  is  filed,  wherein  it 
is  prayed  that  the  second  company  be  made 
a  party  to  the  original  suit,  there  is  no 
separable  controversy  justifying  the  removal 
of  the  case  to  a  federal  court.  Bovkin  r. 
Morris  Fertilizer  Co.,  (N.  D.  Ga.  1919)  257 
Fed.  827.  The  court  said:  **  The  Armour 
Fertilizer  Works  got  into  this  litigation  in 
a  peculiar  way,  as  shown.  They  seem  to 
have  been  served  with  a  subpoena  duces  tecum. 
according  to  the  pleadings,  and,  failing  to 
answer  that,  were  attached  for  contempt. 
Then,  being  engaged  in  the  same  character 
of  business  as  the  Morris  Fertilizer  Company, 
and,  according  to  -the  record,  about  to  be 
proceeded  agamst  as  being  guilty  of  the  same 
character  of  nuisance  as  the  Morris  Fertilizer 
Company  (that  is,  the  emission  from  their 
works  of  noxious  gases  and  odors  claimed  to 
constitute  a  nuisance),  they  executed  this 
contract. 

"  Thus  the  way  the  Amaour  Fertilizer 
Works  came  to  be  a  party  to  this  proceeding, 
if  at  all,  is  certainly  novel  ana  peculiar. 
They  were  never  served  in  the  case,  appa- 
rently, and  there  wae  never  any  order  by 
the  oourt,  so  far  as  I  can  see  in  the  record, 
making  them  a  party  defendant  in  the  case, 
and  no  pleadings  agamst  them  until  the  pres- 
ent proceeding  for  contempt,  and  it  aeemii^ 
to  me  to  be  at  least  exceedingly  doubtful 
whether  the  Armour  Fertilizer  Works  has 
ever  become  legally  and  effectually  a  party 
to  this  proceeding.     If  so^  it  appears   to  be 
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ecrtain  that  they  became  a  party  by  reason 
of  voluntarily  entering  into  the  contract 
which  they  did,  and  which  was  filed  as  a 
part  of  the  record  in  the  case.  Whether  this 
contract  had  that  eifect  or  not  I  need  not 
determine,  as  that  should  be  decided  by  the 
state  court. 

"  But,  whatever  may  be  true  about  that, 
the  proceeding  which  is  now  pending,  and 
was  pending  when  this  removal  was  had,  after 
setting  out  what  had  transpired  in  the  case 
against  the  Morris  Fertilizer  Company,  al- 
leges that,  at  the  time  the  original  petition 
was  filed  against  the  Morris  Fertilizer  Com- 
pany, the  Armour  Fertilizer  Works  was  en- 
gaged in  the  manufacture  and  sale  of  fer- 
tilizers, was  operating  a  plant  largely  similar 
to  that  of  the  Morris  Fertilizer  Company  and 
but  a  short  distance  therefrom;  that  the 
plant  of  the  Armour  Fertilizer  Works  was 
a?  great  a  nuisance,  and  was  guilty  of  the 
same  acts  and  character  of  acts,  as  the  de- 
fendant Morris  Fertilizer  Company.  The  pe- 
tition then  sets  out,  as  stated  heretofore, 
that  petitioners  were  preparing  to  start  liti- 
gation of  the  same  kina  and  character  against 
the  Armour  Fertilizer  Works,  but  that  a 
conference  was  had,  which  resulted  in  the 
contract  which  is  set  out  above.  Then,  after 
setting  out  that  under  the  contract  both 
plants  were  shut  down  for  some  time,  the 
l>etition  alleges  that  for  several  months  both 
plants  have. been  violating  said  contract  and 
agreement.  The  petition  prays  that  rule  be 
issued  calling  on  the  Morris  Fertilizer  Com- 
pany and  the  Armour  Fertilizer  Works,  on 
a  date  named,  to  show  cause  why  each  of 
them  should  not  be  attached  and  punished 
for  contempt  for  violation  of  the  order  of 
the  court  of  February  11,  1»18. 

•'This  is  undoubtedly  a  joint  proceeding 
on  the  part  of  the  petitioners  against  both 
the  Morris  Company  and  the  Armour  Works. 
It  might,  probably,  have  been  a  separate 
proceeding  against  each;  but  the  petitioners 
have  elected  to  make  it  a  joint  proceeding 
against  the  two  companies,  and,  as  I  under- 
stand the  case,  they  diarge  that  each  is  doing 
the  same  thing  and  together  they  constitute 
a  nuisance,  although  each  might,  by  itself, 
ho  a  nuisance. 

"One  of  the  main  grounds  of  the  motion 
tc>  remand  in  this  case  is  that  there  is  no 
separable  controversy  here.  Evidently  the 
basis  of  the  present  proceeding  is  the  con- 
tract, which  was  a  joint  contract  betw^een 
the  two  companies  and  the  plaintiff  and  re- 
lators. This  contract  must  be  the  basis  and 
foundation  of  any  proceeding  had  against 
them  now,  and,  the  petitioners  having  chosen 
to  proceed  against  the  two  jointly,  the  fact 
that  they  have  so  elected  precludes  the  exist- 
ence of  a  separable  controversy.  This  doc- 
trine is  tersely  stated  by  Simkins  in  'A  Fed- 
eral Equity  Suit,'  page  74,  as  follows: 

**  *  Where  the  liability  of  two  or  more  is 
joint  and  several,  and  plaintiff  elects  to  sue 
jointly,  a  separable  interest  of  one  of  the 
defendants  cannot  be  set  up  to  obtain  federal 
jurisdiction'  —  citing   Powers   v.   Chesapeake 


&  Ohio  Railway,  IM  U.  S.  97,  18  Sup.  Ct. 
264,  42  L.  Ed.  673,  and  numerous  other  au- 
thorities. 

"The  contract,  as  above  set  out,  provid^a 
in  the  third  paragraph: 

"  *  Said  plants  shall  not  again  be  operated 
unless  they  can  be  operated  without  violat- 
ing the  restraining  order  of  force  in  the  above 
case,  and  if  both  of  said  plants,  at  the  same 
time,  or  either  separately,  cannot  be  made 
so  to  operate,  then  such  plants  rfiall  l>e  imme* 
diately  shut  down  and  shall  remain  closed.' 

"  It  will  be  noticed  that,  if  either  or  both 
of  the  plants  cannot  be  operated  in  the  man- 
ner provided,  then  both  shall  be  shut  down, 
and,  as  I  have  stated  above,  if  the  Armour 
Fertilisser  Works  is  a  legal  party  to  this 
prooeeding  at  all,  it  is  a  party  because  of  this 
joint  agreement  that,  if  either  shall  do 
wrong,  both  shall  be  liable.  This  being  a 
proceeding  against  them  jointly  for  violation 
of  this  contract  and  of  the  order  of  the 
court,  I  do  not  think  there  is  a  8ei>ara^le 
controversy  here,  such  as  would  justify  its 
removal  to  this  court. 

**  There  is  also  grave  doubt  in  my  mind 
whether  the  character  of  the  proceeding  is 
such  as  can  be  removed.  It  is  a  proceeding 
for  contempt  for  the  violation  of  an  order 
of  a  court,  and  while  the  argument  is  that 
the  proceeding  relates  back  through  the  en- 
tire case,  and  the  controversy  between  the 
Armour  Fertilizer  Works  and  the  petitioners 
is  a  separate  and  distinct  controversy  from 
that  of  the  Morris  Fertilizer  Company,  yet, 
after  all,  it  is  a  proceeding  lor  contempt 
for  violation  of  an  order  of  the  court  and  the 
right  to  remove  it,  on  thai  account,  is  que*- 
tionable  »t  least." 

35.  Actions  for  Torts,  in  General  (p.  160) 

Removal  denied. —  To  same  effect  as  origi- 
nal annotation,  see  Morgan  i\  Hines,  (B.  D. 
Okla.   1019)    260  Fed.  585. 

36.  Action  of  Tort  Against  Mastor  and 
Servant  (p.  163) 

Question  of  joint  or  several  liability  as 
governed  by  state  law. — Where,  in  an  action 
for  the  wrongful  death  of  the  nlaintilf' s  intes- 
t  ate,  the  complainant  joins  with  the  decedent's 
employer,  coeniployees  by  whose  alleged  neg- 
ligence plaintiff  was  killed,  and  whose  citi- 
zenship is  the  same  as  that  of  the  plaintiff, 
the  question*  of  the  joint  or  several  liability 
of  the  defendants  is  governed  by  the  decisions 
of  the  highest  court  of  the  state  rather  than 
by  the  decisions  of  the  federal  courts.  Kelly 
i\  Robinson,   (E.  D.  Mo.  1920)   262  Fed.  696. 

Removal  denied. —  In  Atlantic  Coast  Line 
K.  Co.  t\  Feaster,  (E.  D.  S.  0.  1919)  260 
Fed.  8&1,  a  removal  was  denied  where  it 
appeared  that,  under  the  decisions  of  the 
highest  court  of  the  state  in  which  the  action 
was  brought,  a  joint  action  in  tort  might  be 
maintained  against  a  mast^^r  and  servant,  if 
the  cause  of  action  arose  of  one  transaction, 
despite  the  fact  that  one  of  the  defendants 
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was  liable  under  a  statute  and  the  other  at 
common  law.     The  court  said: 

"  The  position  of  the  Atlantic  Coast  Line 
Railroad  Company  is  that  the  statute  known 
as   the  Employers'  Liability  Act  passed  by 
the  state  of  South  Carolina,  on  the  14th  day 
of  April,   1»16,  supersedes   all  law  relating 
to  the  relations  of  the  employer  and  employee 
in  a  case  such  as  this,  where  the  employer 
18  a  common   carrier   by  railroad,   and  the 
right  of  the  employee  to  recover  depends  en- 
tirely upon  the  terms  of  that  act;  whereas, 
his   right   to   recover   as   against   the   other 
defendant,  R.  S.  Jones,  depends  entirely  upon 
the  common  law,  making  both  employer  and 
employee  liable  to  the  party  injured  in  a 
?•■«  o^  inj»iry  caused  by  joint  negligence; 
for   this    court    cannot    in    the    same    cause 
administer  a  different  rule  as  to  liability  to 
different  defendants,  the  one  being  the  lia- 
bility imposed  by  the  common  law  and  the 
other  being  the  rule  as  to  the  liability  im- 
posed by  the  Employers'  Liability  Act. 

"There   are   some  aspects    in    which  this 
poeitfion  would  appear  to  be  logical  and  rea- 
sonable and  there  are  decisions  of  respect- 
able courU  supporting  it;  but  the  Supreme 
Court  of  South  Carolina,  in  the  case  of  Pow- 
ell t?.  Southern  Railway  Co.,  110  S.  C.  70,  96 
5.    E.    292,   decided   on   the    16th   of   April, 
1918,  has  decided  explicitly  that,  although 
a  railway  company  may  be  liable  as  an  em- 
ployer  under   the   act   of  Congress  entitled 
J&nployers'   Liability  Act'    (Act  April   22, 
1908,  c.  149,  35  Stat.  65)    the  language  of 
the  South  Carolina  statute  being  the  same, 
while  the  other  defendant  in  that  case  may 
be  liable  under  common  law,  yet  that  where 
the  complaint   alleged   that  the  transaction 
was  one  and  that  both  defendants  had  con- 
current part  in  the  transaction,  it  did  not 
matter  that  the  law  cast  upon  each  defend- 
ant a  different  duty  thereabout;    that  that 
consideration  does  not  separate  them  in  the 
performance  of  the  same  act,  and  that  the 
complainant  had  a  right  to  allege  the  ex- 
istence of  a  joint  tort,  and  to  recover  upon 
the  tort  as  a  joint  one,  although  a  different 
measure  of  liability  might  be   imposed   by 
the  court  upon  the  separate  defendants;  that 
although  a  different  rule  of  law  would  be 
applied   as    measuring   the   liability    of    the 
two  separate  defendants,  that  would  not  be 
sufficient  to  change  the  general  character  of 
the  tort  and  convert  the  right  against  each 
defendant  into  a  separable  one. 

"This  bein^  a  matter  of  local  law  under 
the  practice  m  the  state  courts,  it  would 
appear  to  this  court  that  it  should  be  more 
controlling  in  this  court,  as  the  rule  to  be 
followed,  than  the  diametrically  opposite  con- 
clusion arrived  at  by  the  Supreme  Court  of 
Georgia  in  the  case  of  Lee  r.  Central  of 
Georgia  Railroad  Co.,  21  Ga.  App.  558,  94 
o.  E.  888.  The  conclusions  of  the  Supreme 
Court  of  Georgia  and  the  Supreme  Court  of 
South  Carolina  are  absolutely  irreconcilable. 
"In  view  of  what  appears  to  be  the 
tendency  of  the  Supreme  Court  of  the  United 


States  to  hold  that,  in  these  cases  of  lia- 
bility for  negligence,  the  local  law  of  the 
place  where  the  alleged  tort  was  committed 
should  control,  it  would  be  safer  to  follow 
the  rule  laid  down  by  the  Supreme  Court 
of  South  Carolina." 

Where,  in  an  action  by  an  employee  to 
recover  damages  for  personal  injuries,  a  resi- 
dent employee  and  the  nonresident  employer 
are  joined  as  defendant,  both  being  charged 
with  negligence,  there  is  no  separable  con- 
troversy. Plunkett  t?.  Gulf  Refining  Co.,  (N, 
D.  Ga.  1919)   259  Fed.  974. 

Where  a  joint  suit  is  brought  by  a  resi- 
dent of  this  state  against  a  foreign  corpora- 
tion doing  businesb  in  this  state,  and  against 
one  of  its  employees  who  resides  in  this  state, 
for  an  injury  alleged  to  have  resulted  from 
negligent  acts  committed  by  both  defendants, 
the  suit  is  not  recoverable  by  the  corporation 
as  a  separable  controversv.  Postal  Tel.-Cable 
Co.  r,  Puckett,  (Ga.  App.  1919)  101  S.  E. 
397. 

Removal  allowed. —  To  same  effect  as  sec- 
ond paragraph  of  original  annotation,  see 
Kelly  V.  Robinson,  (E.  D.  Mo.  1920)  262 
Fed.  695,  wherein  the  court  said: 

"The  learned  observations  of  Mr.  Story 
in  his  valuable  work  on  the  Law  of  Agency 
(Story  on  Agency  [9th  Ed.]  f  308)  seem 
most  accurately  to  set  forth  the  law  on  this 
question.  Upon  this  precise  point  Mr.  Story 
said  this: 

**  *  We  come,  in  the  next  place;  to  the  con- 
sideration of  the  liability  of  agents  to  third 
persons,  in  regard  to  torts  or  wrongs  done 
by  them  in  the  course  of  their  agency.  .  .  . 
And  here  the  distinction  ordinarily  taken  is 
between    acts    of    misfeasance    or    positive 
wrongs  and  nonfeasances  or  mere  omissions 
of  duty  by  private  agents.  .  .  .  The  master 
Id  always  liable  to  third  persons  for  the  mis- 
feasances and  negligences  and  omissions  of 
duty  of  his  servant,  in  all  cases  within  the 
scope  of  his  employment.     So  the  principal, 
in  like  manner,  is  liable  to  third  persons  for 
the  like  misfeasances,  negligences,  and  omis- 
sions of  duty  of  his  agent,  leaving  him  to 
his   remedy   over   against   the   agent    in   all 
cases  where  the  tort  is  of  such  a  nature  as 
that  he  is  entitled  to  compensation.  .  .  .  The 
agent  is  also  personally  liable  to  third  per- 
sons for  his  own  misfeasances  and  positive 
wrongs.     But  he  is  not  .  .  .  liable  to  third 
persons   for  his   own   nonfeasances  or    omis- 
sions of  duty,  in  the  course  of  his  employ- 
ment.    His   liability,   in   these   latter    cases, 
is  solely  to  his  principal.' 

"  The  above  excerpt  was  quoted  with  ap- 
proval by  Judge  Sherwood  in  the  case  of 
Steinhauser  v,  Spraul,  supra  [127  Mo.  541, 
28  S.  W.  620,  30  S.  W.  102,  27  L.  R.  A. 
441],  which  case  is  the  latest  utterance  of 
the  Supreme  Court  of  Missouri  which  I  have 
been  able  to  find  upon  this  subject.  Sub- 
Bintially,  however,  what  was  said  by  Judge 
Sherwood  in  the  Steinhauser  Case  only  re- 
iterated what  had  theretofore  been  said  by 
the  Supreme  Court  of  Missouri  in  an  early 
case.    Harriman  f.  Stowe,  57  Mo.  93. 
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"Applying  to  the  allegations  of  plaintiff's 
petition  the  test  of  misfeasance  or  nonfeas- 
ance connoted  by  the  rule  above  quoted,  it 
seems  plain  that  defendants  Robinson  and 
Johnson  were,  as  to  plaintiff's  decedent,  guilty 
of  a  mere  omission  of  duty.  These  defend- 
ants were  authorized  and  required  to  employ 
a  sufficient  number  of  competent  miners  to 
inspect  and  keep  safe  the  roof  of  the  mine. 
BiaTing  thus  pleaded  the  inctunbent  duties 
resting  upon  the  individual  defendants  plain- 
tiff thereupon  avers  that  the  defendants 
{which  of  course  includes  the  individual  de- 
fendants) 'negligently  employed  and  pro- 
vided an  insi^cient  number  of  minors  to 
inspect  the  roof  of  said  mine,'  so  that  the 
place  where  decedent  was  compelled  to  work 
became  and  remained  '  an  unsafe  and  danger- 
ous place  to  work '  and  by  this  negligence  it 
i&  averred  decedent  came  to  his  death. 

"In  the  Mght  of  these  averments  in  the 
petition  it  is,  I  think,  too  plain  for  argu- 
ment  that  the  charge  here  against  the  indi- 
vidual defendant  is  merely  a  charge  of  a  fail- 
ure or  omission  to  x>6rform  an  incmnbent 
duty;  that  is,  a  charge  of  nonfeasance  of 
duty  and  not  misfeasance  or  wrong  perform- 
ance of  such  duty.  If  this  view  of  the  fact 
be  correct,  then  there  is  no  liability  in  favor 
of  the  pQaintiff  as  against  the  individual 
defendants.  Therefore  the  case  presented  is 
one  of  a  separable  controversy,  and  since,  as 
between  plaintiff  and  the  corporate  defend- 
ant against  which  a  cause  of  action  is  pleaded 
in  the  petition,  diversity  of  citizen«hip  ex 
ifts,  this  court  has  jurisdiction." 

**  Where  a  resident  employee  is  joined  with 
a  nonresident  employer  as  a  defendant  in  a 
suit  for  damages,  and  no  cause  of  action  is 
stated  against  the  resident  defendant,  it  will 
be  treated  by  the  court  as  a  case  only  against 
the  employer,  the  nonresident  of  the  state, 
for  the  purpose  of  jurisdiction.    Where  non- 
feasance only  is  charged  against  the  resident 
employee,  no  case  is  stated  against  him,  be- 
cause an  employee  is  not  liable  to  a  third 
party    for    mere   nonfeasance   in    connection 
with  some  duty  he  owes  to  his  employer." 
Plunkett  17.  Gulf  Refining  Co.,    (N.  D.  Ga, 
1910)   259  Fed.  968. 

XII.  Rehoval  fob  PsKTumoB  OB  Local 

Influence 

8.  Requisites  of  Application,  m  General 

(p.  176) 

Application  to  be  made  to  the  federal  court. 
—  To  same  effect  as  original  annotation,  see 
In  re  Vadner,  (D.  C.  Nev.  1918)  259  Fed. 
614. 

Requirements  of  petition. — A  petition  for 
rv:moval  on  the  ground  of  prejudice  and  local 
influence  should  be  accompanied  by  an  affi- 
davit setting  out  the  facts  from  which  the 
ex.istence  of  such  prejudice  or  local  influence 
will  be  inferred.  In  re  Vadner,  (D.  C.  Nev. 
1918)  259  Fed.  614,  holding  a  petition  for 
removal  to  be  insufficient  where  it  did  not 
allege  that  the  prejudice  was  of  such  charac- 
ter as  to  prevent  the  defendants  from  having 
a  fair  trial. 


13.  Order  of  Removal 
a.  Necessity  of  Order  (p,  180) 
To  same  effect  as  original  annotation,  see 
In  re  Vadner,   (D.  C.  Nev.  1919)    269  Fed. 
614. 

Vol.  V,  p.  235,  Jud.  Code,  see.  29. 

[First  ed.,  1912  Supp.,  p.  14:5.] 

n.  Time  for  filing  petition  and  bond,  616. 
2.  Necessity     of     compliance     with 

statute,  616. 
7.  Time  to  plead  in  various  states, 
616. 
24.  Waiver    of   objection   for   delay, 
616. 
III.  Notice  of  petition  and  bond  prior  to 
filing,  616. 

2.  Under  Judicial  Code,  616. 

a.  Notice  required,  616. 
c.  Sufficiency  of  notice,  616. 
rV.  Petition  for  removal,  617. 

13.  Allgations   of  fradiilent  joinder, 
617. 

a.  In  general,  617. 
V.  Bond  for  removal,  617. 

1.  Necessity  of  bond,  617. 

6.  Condition,  617. 

VII.  Proceedings  on  petition,  617. 

7.  Determination    of    questions    of 

fact,  617. 

b.  Other  cases,  017. 

VIII.  State  court's  loss  of  jurisdiction,  618. 
1.  By    filing    of   sufficient    petition 

and  bond,  618. 
6.  Validity  of  further  proceedings, 
618. 
a.  In  general,  618. 
IX.  Jurisdiction  acquired  by  federal  court, 
618. 

3.  By  filing  certified  copy  of  record, 

618. 

a.  Time  to  file,  in  general,  618. 

b.  Failure  to  file  or  delay  in 

filing,  618. 

4.  Injunction    against   further    pro- 

ceedings   in    state    court, 
619. 
a.  In  general,  619. 

II.  Time  fob  Piling  Petition  aito  Bond 

2.  Necessity  of  Compliance  with  Statute 

(p.  238) 

To  same  effect  a«  original  annotation,  see 
In  re  Vadner,  (D.  C.  Nev.  1918)  269  Fed. 
614. 

State  statute  providing  for  appeal  from 
condemnation  award  within  certain  time. — 
Where  a  state  statute  provides  that  an  owner 
of  property,  in  order  to  prevent  the  apprais- 
ers' award  in  condemnation  proceedings  from 
l>ecoming  final  against  him,  must  appeal 
therefrom  within  ten  days  after  the  filing  of 
the  award,  a  petition  for  removal  of  the 
case  must  be  made  within  that  time.  Toccoa 
V,  Marchbanks,  (N.  D.  Ga.  1919)  261  Fed. 
(iS4,  wherein  the  court  said: 

"  The  fact  that  in  this  case  the  condemnee 
filed  a  pleading  before  the  assessors  may  be 
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treated  as  immaterial.  The  statute  required 
no  such  thing.  If  they  had  been  the  final 
tribunal,  although  no  written  appeal  or  an- 
swer were  required,  of  course  removal  would 
have  to  be  sought  at  the  time  the  condemnee 
v.as  compelled  to  appear  for  trial  and  there 
plead  orally;  but  I  think  it  may  be  fairly 
.said  that  '  the  statute  of  the  state  ( there 
bein^  no  rule  of  court  involved)  required' 
nothing  of  the  defendant  until,  the  award 
being  filed,  it  declared  that  he  must,  within 
ten  days  therefrom,  in  order  to  escape  its 
becoming  a  final  judgment  against  him,  fix- 
ing the  amount  he  might  recover,  'make,  in 
writing,  his  appeal  therefrom.*  This  appeal 
is  the  only  thing  required  by  the  condemna- 
tion statute,  from  beginning  to  end,  for  the 
condemnee  to  do.  The  issue  that  is  to  be 
made  up  for  trial  by  a  jury  the  statute  does 
not  require  to  be  made  up  by  the  defendant, 
but  by  the  judge,  and  this  cannot  serve  as 
the  point  of  time  at  which  removal  is  to 
be  sought,  as  contended  by  Marchbanks. 
Practically  it  would  be  quite  unreasonable 
to  permit  the  condemnee  to  wait,  not  only 
until  the  appraisers  had  heard  the  case,  made 
their  award,  filed  it,  and  appeal  had  been 
entered,  but  until  the  case  was  actually  called 
for  trial  before  a  jury,  with  parties  and  wit- 
nesses present,  to  make  his  demand  for  re* 
moval.  Promptness  is  certainly  aimed  at  in 
the  seeking  of  this  remedy. 

"  Considering  the  filing  of  the  appeal  to  be 
the  only  .plea  or  answer  required  by  the 
state  statute  of  the  condemnee,  I  take  the 
time  fixed  for  that  as  the  time  at  which 
removal  must  be  sought,  under  Judicial  Code, 
§  29,  and  that  the  right  of  removal  expires 
with  the  ten  days  after  the  filing  of  the 
award.  Whether  it  be  possible  to  treat  the 
Georgia  procedure  as  judicial  from  its  in- 
ception, and  whether  the  removal  may  be 
sought  at  any  time  prior  to  the  filing  of 
the  avrard,  should  the  condemnee  conjBider.it 
important  to  seek  it  at  that  time,  need  not 
bt,  and  is  not  now,  decided.  But  stc  Kaw 
N'alley  v.  Metropolitan  Water  Co.,  186  Fed. 
315,  108  C.  C.  A.  393;  Des  Moines  Water 
Co.  V.  City  of  Des  Moines.  206  Fed.  657,  124 
r.  C.  A.  445.  It  is  held,  however,  that 
the  removal  must  be  sought  during  the  period 
allowed  for  the  filing  of  the  appeal.  This 
])eing  true,  the  removal  in  this  case  was 
sought  too  late,  and  the  case  should  be  re- 
manded. Compare  Martin's  Adm'r  t\  B.  &  0. 
R.  R.  Co.,  151  U.  S.  673,  14  Sup.  Ct.  533, 
38  L.  Ed.  3"11 ;  Heller  1?.  Ilwaco  Mill  &  Lumfber 
Co.  (C.  C.)  178  Fed.  HI;  First  Nat.  Bank 
r.  Applevard  &  Co.  (C.  C.)  138  Fed.  939; 
Head  r.  Selleck   (C.  C.)    110  Fed.  786." 

7.  Time  to  Plead  in  Various  States  (p.  241) 

In  Utah. —  See  In  re  Vadner,   (D.  C.  Nev. 
1918)   259  Fed.  614. 

24.  Waiver  of  Objection  for  Delay   (p.  265) 
To  same  effect  as  original  annotation,  see 
In  re  Vadner,    (D.  C.  Nev.   1918)    259  Fed. 
614. 


III.  NoTiCK  OP  Petition  and  Bond  Prior  to 

Filing 

2.  Under  Judicial  Code 

a.  Notice  Required  (p.  269) 

To  same  effect  as  original  annotation,  see 
In  re  Vadner,  (D.  C.  Nev.  1918)  259  Fed. 
614,  wherein  it  was  said: 

**  In  the  motion  to  remand,  plaintiff  states 
that  no  notice  of  the  filing  of  any  petition 
for  removal  was  served  on  her.  No  evidence 
is  furnished,  by  the  record  or  otherwise,  of 
any  such  service.  Section  29  provides  thai 
*  written  notice  of  said  petition  and  bond 
for  removal  shall  be  given  the  adverse  party 
or  parties  prior  to  filing  the  same.*  This 
language  is  mandatory  and  imperative.  Re- 
moval proceedings  are  purely  statutory,  and, 
unless  they  are  had  as  directed  in  the  stat- 
ute, in  the  face  of  seasonable  objet  tions  the 
state  court  does  not  lose,  and  the  federal 
court  does  not  acquire  jurisdiction." 

c.  SuflSciency  of  Notice   (p.  272) 

Where  a  rule  to  show  cause  why  the 
prayer  of  the  defendant's  petition  for  re- 
moval should  not  be  granted,  is  served  on 
the  plaintiff's  attorney,  this  constitutes  suffi- 
cient notice  to  comply  with  the  requirements 
of  this  section.  Lewis  v.  Erie  R.  Co..  (M. 
D.  Pa.  1919)  257  Fed.  868.  In  considering 
this  question,  the  court  said:  "The  usual 
petition,  with  the  required  bond,  was  pre- 
sented to  court  in  the  presence  of  counsel 
for  plaintiffs,  and  out  of  abundance  of  cau- 
tion the  court  entered  a  rule  to  show  cause 
why  the  prayer  of  the  petition  should  not 
be  allowed,  returnable  at  a  time  subsequent. 
Counsel  accepted  service  of  the  rule.  Is  this 
a  sufficient  compliance  with  the  statute,  pro- 
viding for  written  notice  prior  to  the  filing 
of  the  petition  and  bond  in  the  removal  of 
causes  from  state  to  federal  courts? 

"We  think  it  is.  The  plaintiffs  were  ad- 
vised in  writing  of  defendants'  endeavor. 
Their  counsel  was  in  court,  and  defendants' 
petition  and  bond  were  before  him.  Ample 
opportunity  was  afforded  to  be  heard  before 
the  court  accepted  the  petition  and  bond  and 
directed  the  removal.  The  record  shows  that 
plaintiffs  appeared  to  the  rule,  filed  an  an- 
swer and  were  heard.  What  more  could 
they  expect  from  a  more  literal  compliance 
of  the  statute,  if  that  were  possible?  They 
were  afforded  a  hearing  and  careful  con- 
sideration of  their  objections  to  the  at- 
tempted removal.  While  the  recited  pro- 
vision of  the  statute  is  imperative,  it  is  not 
intended  to  operate  as  a  hindrance  or  ob- 
stacle in  the  way  of  those  seeking  to  avail 
themselves  of  the  provisions  of  the  statute- 
Its  aim  and  purpose  is  to  give  the  opposing 
party  full  and  timely  notice  of  the  attempt 
to  remove  a  suit  brought,  possibly  to  afford 
such  an  opportunity  for  hearing  before  the 
court  accepts  the  petition  and  bond  ten- 
dered. When  this  is  done,  al)  has  been  ac- 
complished that  was  intended.     Accordingly 
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\t  was  held  that  notice  is  unnecessary,  where 
the  motion  was  made  upon  dismissal  as  to 
resident  defendant  while  all  parties  were  in 
court  (Byrne's  Adm'r  v.  Chesapeake  4  O.  R. 
Co.  [1913]  151  Ky.  553,  162  S.  W.  538; 
where  copy  of  the  petition  for  removal  was 
famished  counsel  of  record  in  the  state  court 
before  the  same  was  filed  and  notice  was 
satisfactory  to  that  court,  the  court  to 
which  the  case  was  removed  held  it  to  be  a 
sufficient  compliance.  Chase  v,  Krhardt  [D. 
C]  198  Fed.  305);  and  if,  as  stAted  in 
Cropsey  t*.  Sun  Printing  &  Publishing  Aas'n 
[D.  C]  215  Fed.  132,  '  the  main,  if  not  the 
only,  purpose  of  the  statutory  requirement 
as  to  notice  is  that  the  plaintiff  he  season- 
ably advised  of  the  defendant's  intention,  to 
remove  the  cause,'  this  was  accomplished  by 
submitting  to  their  attorney  the  petition 
and  bond,  recognized  by  him  as  shown  in  the 
acceptance  of  service  of  the  rule  to  show 
cause  thereon  endorsed.  The  formal  notice, 
consisting  of  the  petition  and  bond,  and  the 
rule  fixing  the  time  when  the  same  would  be 
taken  up  for  action  by  the  court,  furnished 
the  most  substantial  form  of  written  notice 
to  plaintiffs  of  the  defendants'  intention  to 
remove  the  cause  and  constitutes,  both  in 
letter  and  spirit,  compliance  with  the  pro- 
visions of  the  act." 

IV.  Petition  fob  Removal 
13.    Allegations   of  Fraudulent   Joinder 

a.  In  General  (p.  293) 

The  right  of  a  nonresident  defendant  to 
remove  the  cause  cannot  be  defeated  by  the 
fraudulent  joinder  of  a  resident  defendant; 
but  the  defendant  peeking  removal  must  al- 
lege facts  which  compel  the  conclusion  that 
the  joinder  is  fraudulent;  merely  to  apply 
the  term  "  fraudulent "  to  the  joinder  is  not 
sufficient  to  require  the  state  court  to  sur- 
render its  jurisdiction.  Postal  TeL-Cable 
Co.  r.  Puckett,  (Ga.  App.  1919)  101  S.  E. 
397. 

V.  Bond  for  Removal 

1.  Necessity  of  Bond  (p.  318) 

To  same  effect  as  original  annotation,  see 
Thomas  r.  Delta  Land,  etc.,  Co.,  (D.  C.  Nev. 
(1918)  258  Fed.  758,  wherein  it  was  said: 
"  The  filing  of  the  bond,  conditioned  as  pro- 
vided, within  the  time  fixed,  is  a  condition 
precedent,  and  essential  to  the  enjoyment 
of  the  right  of  removal. 

"  In  preparing  the  petitions  for  removal 
and  the  bonds,  defendant  has  ignored  the 
provisions  of  section  29.  This  defect  has  not 
been  waived.  The  only  right  of  removal 
which  defendant  can  claim  is  that  conferred 
by  the  Judicial  Code,  and  inasmuch  as  re- 
moval is  purely  a  matter  of  grace,  and  the 
method  by  which  defendant  may  avail  itself 
thereof  is  provided  by  the  statute,  I  am 
of  the  opinion  that  the  method  formulated 
in  section  29  is  exclusive,  and  that  this 
court  has  no  jurisdiction.' 


ft 


5.  Conditum  (p.  319) 

In  In  re  Vadner,  (D.  C  Nev.  1918)  259 
Fed.  614,  the  court  said  regarding  the  con- 
dition of  a  bond  for  removal:  "The  bond 
filed  in  the  present  case  is  conditioned,  not 
to  enter  the  record  in  the  District  Court 
to  be  held  in  the  district  where  such  suit 
is  pending,  but  to  enter  it  in  the  United 
States  District  Court  for  the  District  of 
Nevada.  It  also  binds  the  petitioners  to 
enter  the  record,  not  within  30  days  after 
petition  filed,  but  on  the  first  day  of  the 
next  session  of  this  court.  No  condition  of 
defendants'  bond  is  broken  by  failure  to 
enter  the  record  within  the  time  or  in  the 
court  designated  by   statute. 

"In  Missouri,  K.  &  T.  Ry.  v.  Chappell 
(D.  C.)  206  Fed.  688.  694,  a  bond  similar 
to  the  one  now  under  consideration,  con- 
ditioned under  the  old  law  to  file  the  record 
by  the  first  day  of  the  following  term,  was 
held  insufficient  to  oust  the  jurisdiction  of 
the  state  court.  It  was  held  that  the  suit 
as  brought  in  the  state  court  continued 
there,  notwithstanding  the  attempted  re- 
moval, because  of  the  absence  of  a  statutory 
bond;  that  in  a  proceeding  to  enter  a  de- 
fault judgment  the  state  court  was  acting 
within  its  powers,  and  that  the  federal  court 
could  not  properly  arrest  by  injunction  the 
action  of  the  parties  in  pursuing  their  rem- 
edies in  the  state  court.  The  cause  was 
remanded. 

"In  Webb  t*.  Southern  Ry.  Co.,  248  Fed. 
618.  160  C.  C.  A.  518,  a  removal  bond  con- 
ditioned to  file  the  record,  either  in  the  Dis- 
trict Court  for  the  district  where  the  action 
was  pending  or  in  the  District  Court  for 
another  district,  was  held  to  be  insufficient 
by  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit,  and  the  judgment  of  the  lower  court 
holding  to  the  contrary  was  reversed,  with 
directions  to  remand  the   cause. 

"I  am  aware  there  are  a  number  of  de- 
cisions whicli  seem  to  establish  a  different 
rule.  For  example,  Chase  v.  Erhardt  (D. 
C.)  198  Fed.  305,  and  State  Imp.  Dev.  Co. 
V.  Leininger  (D.  C.)  226  Fed.  884.  But  in 
each  of  those  cases  the  petition  and  a  de- 
fective bond  were  presented  to  the  state 
court.  The  bond  was  there  approved,  and 
an  order  of  removal  entered;  but,  inasmuch 
as  the  record  had  been  filed  in  the  proper 
federal  court  within  the  30  days,  the  pur- 
pose of  the  undertaking  had  been  accom- 
plished before  any  objection  was  made,  and 
as  the  moving  party  had  asked  permission 
to  amend,  or  to  file  a  new  bond,  jurisdic- 
tion was  retained.''' 

0 

VII.  Proceedings  on  Petition 

7.  Determination  of  Questions  of  Foot 

b.  Other  Cases  (p.  343) 

Erroneous  legal  estimate  of  facts. — While 

the  allegations  in  the  petition  to  remove  a 

cause   from   the   state   to   the   federal  court 

are  a  part  of  the  record  and  considered  as  • 
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true  upon  the  hearing  of  the  motion  in  the 
state  courts,  and  all  controverted  facts  are 
to  be  determined  in  the  jurisdiction  of  the 
federal  court,  this  does  not  apply  when  the 
real  facts  are  not  controvert^,  and  there 
is  a  controversy  raised  only  by  an  allegation 
in  the  petition  based  upon  the  petitioners' 
erroneous  legal  estimate  of  facts  appearing 
in  other  portions  of  the  record.  Hill  r.  Di- 
rector-General, (1919)  178  N.  C.  607,  101 
S.  E.  376. 

VIII.  State  CJdurt's  Loss  op  J'obisdiction 

1.  By  Filing  of  Sufficient  Petition  and  Bond 

(p.  356) 

If  «  case  be  a  removable  one. —  To  same 
effect  as  original  annotation,  see  Frazier  v. 
Hines,  (£.  D.  S.  C.  1919)  260  Fed.  874, 
wherein  it  was  said: 

"The  first  question  suggested  is  that  this 
court  will  not  consider  any  motion  in  the 
cause  until  an  application  has  been  made  to 
the  state  court  for  an  order  to  remove  it  to 
this  court.  Such  has  been,  in  a  general  way, 
the  practice  of  this  court,  in  removal  cases, 
for  many  years.  The  general  rule  of  law, 
however,  is  undoubtedly  that  if  the  case  be 
a  removable  one,  the  mere  filing  of  the  bond 
and  petition  in  the  state  court  removes  the 
case.  Traction  Co.  v.  Mining  O).,  196  U.  S. 
239,  26  Sup.  Ct.  261,  49  L.  Ed.  462;  Iowa 
Cent.  Ry.  v.  Bacon,  236  U.  S.  310,  36  Sup. 
a.  367,  69  L.  Ed.  591. 

''It  is  the  duty  of  the  state  court  to 
thereupon  accept  the  petition  and  bond,  and 
proceed  no  more  in  the  cause.  Whether, 
however,  the  state  court  accepts  the  petition 
and  bond,  or  whether  it  grants  or  denies  an 
order  for  removal,  does  not  affect  the  fact 
of  removal.  The  cause  is  removed,  if  it  be 
a  removable  cause,  although  the  state  court 
may  refuse  to  grant  an  order  of  removal. 
Donovan  t>.  Wells  Fargo  &  Co.,  160  Fed. 
363,  94  C.  C.  A.  609,  22  L.  R.  A.  (N.  S.) 
1250;  Chesapeake  &  Ohio  Ry.  v.  McCabe, 
213  U.  S.  207,  29  Sup.  Ct.  420,  63  L.  Ed. 
766. 

"  Under  such  rule,  the  requirement  of  the 
submission  of  the  matter  to  the  state  court 
for  an  order  of  removal  before  any  action  is 
taken  by  this  court  is  a  mere  matter  of 
comity  or  curtesy,  and  not  a  matter  of 
right;  and  if  the  case  presented  is  one  in 
which  some  action  should  be  taken,  and  in 
the  opinion  of  this  court  it  has  been  prop- 
erly removed,  it  is  the  duty  of  this  court 
to  take  action  upon  the  application,  whether 
the  state  court  has  granted  or  refused  an 
order  of  removal,  or  whether  or  not  any  ap- 
plication for  such  an  order  has  actually  been 
made  to  it. 

"  Further,  it  is  to  be  observed  that  the 
practice  requiring  application  to  the  state 
court,  and  the  decisions  made  thereunder, 
are  very  much  affected  bv  the  requirement 
of  the  Judicial  Code  of  1911,  i  29,  which 
•  prescribes  that  written  notice  of  the  peti- 
tion  and  bond  for   removal   shall  be  given 


the  adverse  party  or  parties  (not  the  state 
court)  prior  to  filing  the  same.  This  writ- 
ten notice  appears  to  have  been  given  in  the 
present  cause,  and  under  the  terms  of  the 
statute  it  w^ould  not  appear  that  any  fur- 
ther notice  or  application  to  the  state  court 
is  required,  either  as  a  matter  of  law  or 
comity,  but  any  proper  action  in  the  cause 
should  be  taken  oy  this  court,  without  re- 
gard to  any  action  of  the  state  court.  Hans- 
ford V,  Stone-Ordean-Wells  Co.  (D.  C.)  201 
Fed.  185;  Cropsey  v.  Sun  Printing  k  Pub- 
lishing Ass'n  (D.  C.)  216  Fed.  132." 

6.  Validity  of  Further  Prooeedmge 

a.  In  General  (p.  358) 

To  same  effect  as  original  annotation,  see 
Frazier  t?.  Hines,  (E.  D.  S.  C.  1919)  260 
Fed.  874. 

IX.    JuBismcnoN    Acquired    bt    Fedbal 

CotIRT 

3.  By  Filing  Certified  Copy  of  Record 
a.  Time  to  File,  in  General  (p.  366) 

In  Lewis  f.  Erie  R.  Co.,  (M.  D.  Pa.  1919) 
267  Fed.  868,  regarding  the  time  within 
which  a  certified  copy  of  the  record  must  be 
filed,  it  was  said:  "Plaintiffs'  cont^ention 
that  certified  comr  of  the  record  in  this  suit 
was  not  filed  wiuiin  30  days  from  the  date  of 
the  filing  of  the  petitions  in  compliance  with 
the  requirements  of  the  provisions  of  the 
act  must  also  be  denied.  It  is  true  that 
such  certified  record  was  not  filed  within  30 
days  from  the  filing  of  the  petitions;  how- 
ever, the  provisions  requiring  that  certified 
copy  of  the  record  be  filed  within  30  days 
from  the  date  of  the  filing  of  the  petitions 
imply,  no  doubt,  acceptance  of  such  petitioiia 
and  action  tliereon  by  the  court,  otherwise 
the  clerk  would  be  without  authority  to 
certify  the  record,  if  demanded  by  the  re- 
moving parties.  Petitions  in  this  case, 
though  filed  early  in  December,  were  not  ac- 
cepted by  the  court  ordering  the  removal 
until  January  27th.  The  record  having  been 
filed  in  the  United  States  oourt  February 
15th,  following,  was  easily  within  the  30 
days  provided  for  filing.' 


M 


h.  Failure  to  File  or  Delay  in  Filing  (p.  366) 

Upon  inexcusable  laches. —  To  same  effect 
as  original  annotation,  see  In  re  Vadner, 
(D.  C.  Nev.  1919)  259  Fed.  614,  wherein  the 
court  said: 

"Under  section  20  of  the  Judicial  Code, 
the  record  on  removal  should  have  been  filed 
in  this  court  on  or  before  June  0,  1018.  A 
portion  of  the  record  was  filed  here  June ' 
7th,  but  no  bond  on  removal  was  filed  in 
the  state  court  until  May  17th,  seven  days 
after  the  petitions  were  filed,  and  the  bond 
then  filed  did  not  appear  in  this  court  until 
July  3d,  52  days  after  petitions  filed.  The 
final  installment  of  the  record  was  not  for- 
warded to  this  oourt  until  September  20^ 
1918. 


Jnd.  Code,  §§  ai-37- 


JUDICIARY 


619 


"  If  a  proper  bond  and  petition  are  filed 
in  the  state  court  v.'thin  the  time  to  an- 
swer, the  jurisdiction  of  the  lower  court 
is  divested;  but  in  the  event  of  delav  beyond 
the  30  days  in  entering  the  record  in  the 
federal  court,  it  is  not  improper  to  remand 
the  cause,  if  no  satisfactory  explanation  is 
presented.  In  this  instance  no  excuse  for 
the  delay  is  offered." 

4.   Injunction  Against   Further   Proceedinga 

in  State  C<nAri 

a.  In  General   (p.  372) 
To  same  effect  as  original  annotation,  see 
Frazier  v.   Hines,    (E.   D.   S.   C.   1919)    260 
Fed.    874;    Atlantic    Coast   Line   R.    Co.    v. 
Feaster,   (E.  D.  S.  C.  1919)   260  Fed.  881. 

Vol.  V,  p.  376,  Jud.  Code,  sec.  SI. 

[First  ed.,  1912  Supp.,  p.  147.] 

I.  In  General  (p.  377) 

Application  generally. —  In  White  v. 
Keown,  (B.  C.  Mass.  1919)  261  Fed.  814, 
it  was  held  that  the  provisions  of  this  sec- 
tion have  reference  to  a  system  of  laws 
which  impose  restraint  upon  civil  rights  and 
equal  protection,  and  that  alleged  discrimi- 
nations and  illegal  acts,  or  even  corrupt 
acts,  not  authorized  by  a  state's  system  of 
laws,  do  not  make  a  given  case  removable 
to  federal  courts  of  first  instance,  and  that 
the  remedy  for  wrongs  of  that  character  is 
to  prosecute  the  case  to  the  highest  court 
of  the  state,  with  the  right  ultimately  of 
prosecution  by  writ  of  error  in  the  Supreme 
Court  of  the  United  States,  a  court  of  broader 
constitutional  power. 

Vol.  V,  p.  380,  Jud.  Code,  sec.  33. 

[First  ed.,  1912  Supp.,  p.  148,] 

II.  Construction. 

2.  "Revenue   law." 
rv.  Procedure  for  removal. 

1.  Time  for  filing  petition. 

5.  Certiorari. 

II.    CoWSTRTJCnON 

2.  "Revenue  Lata''  (p.  382) 

Application  for  release  on  habeas  corpus. — 
In  Ex  p.  Beach,  (S.  D.  Cal.  1919)  259  Fed. 
956,  it  was  held  that  this  section  was  not 
decisive  on  a  petition  for  habeas  corpus  to 
discharge  a  deputy  collector  of  customs  from 
custody  under  a  warrant  issued  by  a  state 
court,  charging  him  with  felonious  assault 
in  the  performance  of  his  duty. 

IV.  Pbocedubr  fob  Removal 

1.  Time  for  Filing  Petition  (p.  384) 

A  petition  for  removal  imder  this  section 

is  not  too  late  if  filed  after  the  decision  of 

the  lower  state  court  has  been  vacated  by 

appeal   and  the  entire   controversy   removed 


to  the  superior  state  court  for  r«tnal.  ^ 
re  Duane,  (D.  C.  Mass.  1919)  261  Fed.  242, 
wherein  it  was  said:  "  It  is  not  controverted 
that  the  petitioner  was  an  'officer  of  the 
courts  of  the  United  States,'  within  the 
meaning  of  the  Act.  It  has  been  several 
times  decided,  under  language  like  this  sec- 
tion, that  a  petition  for  removal  was  not 
too  late  if  filed  after  a  dissgreement  of  the 
jury,  or  after  a  judgment  had  been  rendered 
in  the  trial  court,  which  had  been  vacated  on 
appeal,  and  the  case  sent  back  for  retrial. 
That  is  substantially  the  situation  of  the 
present  controversy.  There  is  at  present  no 
judgment  or  sentence  outstanding  against 
the  petitioner.  I  therefore  rule  that  the  pe- 
tition for  certiorari  is  seasonably  filed. 

6.  Certiorari  (p.  386) 

Procedure.— In  In  re  Duane,  (D.  C,  Maas. 
1919)  261  Fed.  242,  the  court,  in  discussing 
the  procedure  after  the  issuance  of  a  wnt 
of  certiorari  by  the  District  Court  to  a 
state  court,  said: 

"It  seems  to  me  that  the  best  pracUoe 
will  be  for  this  court,  upon  the  flUng  of  such 
a  petition  as  is  here  presented,  to  the  grant- 
ing of  whidi  objection  is  seasonably  made 
by  the  state  authorities,  to  proceed  to  hear 
and  determine  the  jurisdictional  facts  as 
far  as  necessary  for  the  purpose  of  detwr- 
mining  whether  the  case  probably  ought  to  be 
removed  from  the  state  court,  unless  the 
emergency  appears  so  great  that,  in  order 
to  protect  the  petitioner's  rights,  the  writ 
should  issue  at  once.  Which  course  should 
be  pursued  in  a  given  case  is,  I  think,  a 
matter  for  the  discretion  of  the  court  to 
which  the  application  for  certiorari  is  mad^ 

"In  the  present  case  the  petitioner  is  not 
in  confinement  and  is  suffering  no  hardship 
from  delay.  I  will  therefore  hear  the  issues 
of  fact  presented  by  the  answer  of  the  state 
authorities,  for  the  purpose  of  determining 
in  a  preliminary  way  whether  the  petitioner 
probably  has  a  good  case  for  removal.  If 
that  question  be  determined  in  his  favor,  the 
writ  will  thereupon  issue,  and  the  trial  will 
take  J)lace  in  this  court;  if  otherwise,  the 
petition  will  be  denied  although  without 
prejudice  to  the  right  to  bring  another,  and 
the  case  left  in  the  state  court  for  trial." 

Vol.  V,  p.  398,  Jud.  Code,  seo.  37. 

[First  ed.,  1912  Supp.,  p.  150.] 

I.  Dismissal  of  suit,  620. 

3.  Parties   improperly   or   coUusively 

made  or  joined,  620. 
a.  In  general,  620. 
II.  Grounds  for  remand,  620. 

2.  Suit  not  within  original  federal 
jurisdiction  in  the  particular 
district,  620. 

4.  Collusive  joinder  or  colorable  as- 

signments, 622. 

5.  Where  jurisdiction  is  doubtful,  622. 
7.  Delay  in  filing  transcript,  622. 
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III.  Waiyer  or  amendonent  of  defects,  622. 
3.  Amendment    of    petition    for    re- 
moval, 522. 
a.  In  general,  622. 
V.  Procedure  for  remand,  623. 

7.  Su . .  ciency  of  motion,  628. 
16.  Coeta  on  remand,  624. 

I«  Dismissal  or  Suit 

8.  Parties  Improperly  or  Oollttsively  Made  or 

Joined 

a.  In  General  (p.  401) 

The  fact  that  the  plaintiff,  a  partnership, 
has  a  controlling  interest  in  one  of  the  de- 
fendants, a  corporation,  does  not. justify  a 
federal  court  in  dismissing  a  suit  on  the 
ground  of  collusion.  Toledo  r.  Toledo  Rys., 
etc.,  Co.,  (CCA,  6th  Cir.  1919)  269  Fed. 
450,  176  C  C.  A.  426.     The  court  said: 

'*If  this  constituted  that  collusion  which 
is  fatal  to  jurisdiction  on  the  ground  of 
citizenship,  the  court  should  not  have  enter- 
tained this  bill  nor  any  ancillary  proceed- 
ing solely  dependent  thereon;  but  while  it 
does  indicate  '  collusion,'  in  the  vague  sense 
in  which  that  word  is  sometimes  used,  we 
think  the  law  is  clear  that,  unless  there  is 
something  more,  a  District  Court  of  the 
United  States  should  entertain  a  case  so 
presented. 

''It  is  settled  for  this  court  (and  we  do 
not  mean  to  intimate  any  doubt  elsewhere), 
by  our  decision  in  City  of  Holland  v.  Hol- 
land Gas  Co.,  Feb.  13,  1919,  257  Fed.  679, 
168  C.  C.  A.  629,  that  there  is,  in  such  a  case, 
no  such  merger  of  identity  between  the  con- 
trolling stockholder  and  the  controlled  cor- 
poration as  prevents  the  former  from  pur- 
suing in  good  faith  as  a  stranger  could,  any 
ordinary  legal  remedy  against  the  latter; 
and  so  the  question  of  collusion  here  becomes 
—  save  as  to  degree  of  proof  and  as  to  mere 
color  —  the  same  as  if  between  strangers 
carrying  out  their  common  understanding. 
It  is  necessarily  to  be  deduced  from,  if  not 
expressly  ruled  in,  Blair  v.  Chicago,  201 
U.  S.  400,  448,  26  Sup.  a.  427,  50  L.  Ed. 
801;  Chicago  V,  Mills,  204  U.  S.  321,  330, 
27  Sup.  Ct.  286,  51  L.  Ed.  504;  Be  Metropoli- 
tan Receivership,  208  U.  S.  90,  110,  28  Sup. 
Ct.  219,  52  L.  Ed.  403,  and  see  opinion  of 
Judge  Lacombe  (Pennsylvania  Steel  Co.  ei  al. 
V.  New  York  City  Ry.  Co.  [C  C]  157  Fed. 
440,  444)  ;  and  Wheeler  v.  Denver,  229  U.  S. 
342.  350,  33  Sup.  a.  842,  57  L.  Ed.  1219  — 
that  a  nonresident  plaintiff  has  an  absolute 
right  to  pursue,  in  a  federal  court,  all  his 
remedies  against  a  resident  defendant,  and 
it  makes  no  difference  what  his  motive  may 
be  in  electing  the  federal  remedy.  He  may 
do  so  expressly  because  he  wishes  to  keep 
the  litigation  out  of  the  state  courts;  that 
is  his  constitutional  right.  See  also  Cowles 
V.  Mercer  Co.,  74  U.  8.  (7  Wall.)  118,  122, 
19  L.  Ed.  86.  So,  it  is  wholly  immaterial 
whether  the  defendant,  in  ac<]uiescinfif  in  the 
plans  for  a  federal  forum,  is  inspireaby  the 


same  motives.  If  the  consent  of  the  de- 
fendant were  important  to  the  jurisdiction, 
that  would  be  another  question;  but  where 
the  plaintiff's  right  to  choose  that  forum  Ib 
absolute  and  defendant's  opposition  cannot 
impair  it,  no  more  can  defendant's  consent 
do  any  harm." 

II.  GB0Uin>B  FOB  Remand 

2.  Suit  Not  Within  Original  Federal  Juris- 
diction in  the  Particular  Diatrid  (p.  408) 

Both  plaintiff  and  defendant  nonreaideiita. 
— ^A  suit  commenced  in  a  state  court  in  which 
neither  the  plaintiff  nor  the  defendant  re- 
sides is  not  removable  by  the  defendant  to 
the  District  Court  for  the  district  in  which 
he  resides  on  the  ground  of  diverse  citizen- 
ship, and  where,  after  such  removal,  objec- 
tion to  the  jurisdiction  of  such  District 
Court  is  made,  the  suit  must  be  remanded 
to  the  state  court.  Fairview  Fluorspar,  etc., 
Co.  V.  Bethlehem  Steel  Co.,  (E.  D.  Pa.  1919) 
258  Fed.  681,  wherein  it  waa  said: 

"The  argument  supporting  the  jurisdic- 
tion of  this  district  is  that  by  the  twenty- 
eighth  section  of  the  Judicial  Code  diversity 
of  citizenship  confers  the  right  of  removal 
upon  the  defendant,  if  he  be  a  nonresident 
of  the  state  in  which  he  is  sued,  provided 
only  the  cause  be  removed  to  a  court  in  which 
he  might  have  been  sued  in  the  first  instance. 
There  is  here  such  diversity  of  citizenship; 
this  defendant  has  been  sued  in  the  state  of 
Missouri,  of  which  defendant  is  a  nonresi- 
dent, and  the  suit  might  have  been  here 
brought.  Why,  then,  may  not  the  cause  be 
removed  to  this  court!  The  only  answer  to 
be  made  is  that  section  29  provides  that  the 
cause,  if  removed,  must  be  removed  to  the 
court  of  the  Missouri  district,  and  this  is 
open  to  the  retort  that  as  that  court  has 
no  jurisdiction  to  give  this  effect  to  the 
twenty-ninth  section  is  to  deny  the  right 
of  removal  given  by  the  twenty-eighth.  The 
soundness  of  the  proposition  involved  in  the 
retort  must  be  conceded  end  the  result  ac- 
cepted. The  acceptance  of  it  has  support 
in  these    (among  other)    considerations: 

"  1.  There  is  no  right  of  removal  unless 
it  is  given  by  statute,  and  section  28  which 
gives,  and  section  29  which  denies,  mav  be 
read  together  as  meaning  in  effect  that  there 
is  no  right  of  removal,  unless  the  plaintiff 
be  a  resident  of  the  state  in  which  the  suit 
is  brought. 

"2.  The  denial  is  consistent  with  the 
withholding  of  the  right,  unless  the  defend- 
ant be  a  nonresident  of  the  state  in  which 
suit  is  brought. 

''3.  It  is  consistent  with  the  conformity 
statutes. 

"  4.  The  ab  inconvenient!  argument  sup- 
ports it. 

"  5.  It  has  support  in  that  such  a  finding  is 
in  accord  with  the  conclusions  reached  in  a 
number  of  cases  ruled  by  other  District 
Courts." 

A  suit  by  an  Idaho  corporation  agminst  m 
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railroad  company,  a  Utah  corporation, 
brought  in  an  Idaho  state  court  on  claims 
growing  out  of  an  alleged  violation  of  the 
Interstate  Commerce  Act  (4  Fed.  Stat.  Ann. 
(2d  ed.)  306),  is  not  removable  to  the  Dis- 
trict Court  for  the  district  of  Idaho,  since 
under  section  61  of  the  Judicial  Code  (6 
Fed.  SUt.  Ann.  (2d  ed.)  486),  the  suit  was 
not  within  the  original  jurisdiction  of  such 
court.  Boise  Commercial  Club  v.  Oregon 
Short  Line  R.  Co.,  (C.  C.  A.  9th  Cir.  (1919) 
260  Fed.  769,  171  C.  C.  A.  496.  In  discuss- 
ing the  removability  of  such  a  suit,  the  court 
said: 

"It  is  imnecessary  to  cite  the  numerous 
and  conflicting  decisions  bearing  upon  the 
question  of  jurisdiction  where  the  remand 
of  an  action  like  this  i«  prayed  for.  In  the 
later  cases,  such  as  Western  Union  Tele- 
graph Co.  t\  Louisville  &  Nashville  R.  R. 
Co.  (D.  C.)  201  Fed.  932;  Hohenberg  &  Co. 
V.  Mobile  Liners  (D.  C.)  245  Fed.  169,  and 
James  v,  Amarillo  Light  &  Power  Co.  (D. 
C.)  251  Fed.  337,  the  more  important  de- 
cisions are  referred  to  and  the  differing 
views  argued  with  special  ability.  In  the 
two  latter  opinions  Judge  Ervin  held  that, 
where  jurisdiction  of  the  court  is  founded 
on  the  fact  that  the  action  is  between  citi- 
zens of  different  states  and  suit  is  brought 
in  a  state  court  of  a  state  in  which  defend- 
ant is  not  a  resident,  there  is  a  right  of  re- 
moval to  the  federal  court  of  that  district, 
which  right  cannot  be  contested  by  plaintiff 
on  the  ground  that  he  could  not  have  brought 
the  suit  in  that  federal  court  over  the  ob- 
jection of  plaintiff.  The  reasoning  of  the 
learned  judge  in  James  17.  Amarillo  Light 
&  Power  Co.,  supra,  was  that  in  Ex  parte 
Wianer.  203  U.  S.  449,  27  Sup.  Ct.  150,  61 
L.  Efl.  2^4,  the  Supreme  Court  intended  to 
hold  that  the  District  Court  had  no  juris- 
diction to  try  an  action  where  neither  party 
resided  in  the  state  of  such  court,  and  ex- 
pressed the  opinion  that  the  provisions  of 
section  51,  limiting  the  bringing  of  the  suit 
in  the  first  instance,  are  limitationa  to  bind 
the  plaintiff,  but  are  not  binding  upon  the 
defendant.     The  court  said: 

" '  The  provisions  of  aection  51  expressly 
so  state,  and  do  not  in  any  manner  under- 
take to  r^riiiate  or  control  or  limit  the  right 
given  by  section  28  to  defendant.  If  plain- 
tiff, being  a  resident  of  one  state,  and  de- 
fendant of  another,  bring  his  suit  in  a  fed- 
eral court  of  a  third  state,  defendant  can, 
by  appearing  generally,  waive  the  objection 
as  to  venue,  and  such  court  has  jurisdiction 
to  try  such  suit.  If  therefore  plaintiff 
brings  his  suit  in  a  state  court,  defendant  is 
given  by  section  28  the  right  to  remove  it 
to  this  same  court,  and  it  has  just  as  much 
jurisdiction  to  try  such  case  as  if  plaintiff 
had  originally  brought  it  there/ 

"  Such  was  the  view  taken  by  the  court  in 
Rubber  &  Celluloid  Harness  Trimming  Co. 
r.  Whiting  Adams  Co.  210  Fed.  39.3,  and 
Louisville  A  Nashville  R.  R.  Co.  r.  Western 
Union  Telegraph  Co.  (t>.  C.)   218  Fed.  91. 


"There  is  much  force  in  the  view  ai*d  we 
should  be  inclined  to  take  a  similar  posi- 
tion were  it  not  for  the  action   of  the  Su- 
preme Court  (247  U.  S.  505,  38  Sup.  Ct.  427, 
62  L.   Ed.   1240)    in   denying  certiorari    ap- 
plied for  in  Guaranty  &  Trust  Company  of 
New  York  f.  McCabe  et  al,  250   Fed.   699, 
168  C.  C.  A.  31.     There  the  plaintiff  was  a 
New   York    corporation,    with    its   principal 
place  of  business  in  the  Southern  district  of 
New  York,  and  the  defendants  were  inhabit- 
ants of   Charleston,  in  the   Eastern  district 
of  South  Carolina.    The  court  considered  the 
citizenship  and  residence  of  the  members  of 
the  firm  of  Pell  &  O).,  the  assignors,   and 
after  stating  that  the  plaintiff  could   have 
brought  its  action  against  the  defendants  in 
the   United    States    District    Court    for   the 
Eastern   District    of    South   Carolina,    ruled 
that  at  no  time  could  it  have  brought  the 
action  in  the  United   States  District  Court 
for  tihe  Southern  District  of  New  York,  be- 
cause all  the  members  of  Pell  &  Co.  were 
not   residents    of    the    Southern    district    of 
New  York.     Smith  tr.  Lyon,  133  U.  S.  315, 
10  Sup.  Ct.  303,  33  L.  Ed.  635,  and  Interior 
Construction  Co.  v.  Gibney,   160  U.   S.  217, 
16  Sup.  Ct.  272,  40  L.  Ed.  401,  were  cited 
in  support  of  that  proposition.     The  court 
quoted  from  Ew  parte  Wisner,  supra,  to  the 
effect  that,  in  order  to  make  a  suit  remov- 
able under  section  2  of  the  act  of  1887-1888, 
it  must  be  one  which  the  plaintiff  could  have 
brought  originally  in  the  United  States  court 
to  which  it  woidd  be  removed   by   original 
process,   and   regarded   it  as   settled  by  the 
case  of  Ex  parte  Moore,  209  U.  S.  490,  28 
Sup.  Ct.  706,  52  L.  Ed.  904,  14  Ann.  Cas. 
1164,  that  in  a  case  where  jurisdiction  de- 
pends upon  diversity  of  citizenship  the  plain- 
tiff, in  case  of  removal,  also  has  the  right 
to  insist  upon  or  waive  his  objection  to  the 
jurisdiction  because  the  district  is  not  the 
proper  district;  that  is,  either  the  residence 
of  plaintiff  or  of  defendant.     To  the  argu- 
ment that  Ex  parte  Moore,  supra,  had  been 
overruled,     the     court     replied     by     citing 
Ex  parte  Harding,  219  U.  S.  363,  31  Sup.  Ct. 
324,   56   L.    Ed.   252,   37   L.   R.   A.    (N.    S.) 
392,  as  holding  that  the  Supreme  Court  had 
disapproved  of  Ex  parte  Wisner  only  so  far 
as  that  case  had  held  that  mandamus  was  a 
proper  remedy,  and  argued  that,  if  the  Su- 
preme Ck)urt  had  intended  to  go  further,  it 
would  have  said   so.     The  court  cited   the 
classifications  of  section  61  of  the  Judicial 
Code  and  said: 

'*  *  Where  the  parties  are  citizens  of  differ- 
ent states  and  the  action  is  founded  only  on 
that  fact,  the  statute  clearly  authorizes  the 
bringing  of  the  suit  in  one  of  two  places, 
i.  e.,  the  residence  of  the  plaintiff  or  the 
defendant,  and,  as  held  in  Ex  parte  Moore, 
supra,  when  the  suit  is  brought  elsewhere, 
either  plaintiff  or  defendant  has  the  right  to 
object  to  removal  on  the  ground  that  such 
removal  takes  the  cause  to  a  district  other 
than  the  residence  of  the  plaintiff  or  de- 
fendant.' 
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"Judge  Learned  Hand,  in  a  dissenting 
opinion,  took  a  contrary  view;  but,  as 
already  said,  upon  application  for  certiorari 
the  Supreme  Court  denied  the  writ. 

"  We  assume  that  ordinarily  the  denial 
of  the  writ  of  certiorari  by  the  Supreme 
Court  may  not  indicate  the  expression  of  an 
opinion  in  affirmance  of  the  law  of  the  case 
as  applied  by  the  Circuit  Court  of  Appeals; 
but  where  there  is  a  single  question  involved, 
and  that  question  is  entirely  one  of  jurisdic- 
tion and  there  have  been  radically  diverse 
decisions  by  the  lower  federal  courts,  the 
denial  of  the  writ  would  fairly  imply  that 
the  court  was  satisfied  that  the  jurisdictional 
point  had  been  rightly  decided. 

"  Under  the  circumstances,  therefore,  it  is 
proper  that  our  decision  should  be  against 
the  view  that  there  is  jurisdiction  in  the 
present  case.'' 

A  plaintiff,  by  bringing  a  suit  in  a  state 
court  in  a  district  in  which  neither  he  nor 
the  defendant  resides,  does  not  thereby  waive 
his  right  to  object  to  the  removal  of  the 
case  by  the  defendant  to  the  District  Court 
for  sudi  district,  on  the  ground  that  the  suit 
was  not  within  the  original  jurisdiction  of 
the  federal  court  in  that  particular  district. 
Ibaac  Kubie  Co.  v.  Ldiigh  Valley  R.  Co., 
(D.  C.  N.  J.  1919)  261  Fed.  806,  wherein 
the  court  said  regarding  such  a  waiver: 

''A  plaintiff,  in  the  Sr«t  instance,  has  the 
righit  of  choice  between  a  state  and  a  United 
States  court  to  try  a  controversy  of  this 
character,  but  the  defendant's  right  to  re- 
move is  not  a  matter  of  choice.  Having  exer- 
cised their  choice,  and  selected  a  state  court, 
the  plaintiffs  in  the  instant  case  can  be  de- 
prived or  prevented  from  prosecuting  the 
suit  in  the  state  court  only  if  they  have  ex- 
pressly or  impliedly  consented  to  this  court 
taking  jurisdiction.  The  defendant  contends 
that  the  plain tiffe  have  impliedly  consented; 
that  is,  that  they  have  waived  their  right 
to  object  to  the  jurisdiction  of  this  court. 
No  general  appearanee  has  been  entered  hy 
either  of  the  plaintiffs,  and  no  step  taken 
by  them  here,  except  to  move  to  remand 
the  case  to  the  state  court,  for  which  they 
appear  specially.  The  sole  ccmtention  of  the 
defendant  in  this  behalf  is  that  by  instituting 
a  suit  in  the  state  court,  over  which  some 
United  States  District  Court  could  have  taken 
cognizance  if  its  jurisdiction  had  been  in- 
voked in  the  first  ine>tance,  the  plaintiffs  have 
subjected  themselves  to  the  removal  of  the 
suit  at  the  will  of  the  defendant. 

"Generally  stated,  one  does  not  waive  his 
right  to  object  imtil  he  ie  confronted  with 
the  duty  of  objecting.  In  the  case  of  waiving 
objections  to  a  court's  assuming  jurisdiction 
over  his  person,  he  is  not 'called  upon  to  ob- 
ject until  such  jurisdiction  is  exercised.  In 
removal  proceedings  the  duty  of  objecting 
arises  only  after  the  proceedings  have  been 
taken.  It  is  what  he  does  after  the  proceed- 
ings have  b<?en  removed  that  is  pertinent 
upon  the  question  whether  he  has  waived  his 
right  to  object,  not  what  he  did  before.     If 


the  defendant's  contentic^n  as  to  waiver  were 
sound,  many,  perhaps  the  greater  number, 
of  the  suits  remanded  should  have  be«n  re- 
tained. 

"  The  only  case  cited  by  defendant  in  011^ 
port  of  its  contention  that  the  plaintm 
waived  its  right  to  object  to  removal  proceed- 
ings when  it  institurted  the  suit  in  the  state 
court,  is  Barlow  t*.  Chicago  &  N.  W.  Ry.  Co. 
(C.  C.)  164  Fed.  765,  which  so  held.  It  is 
to  be  observed  that  in  that  case  the  court 
was  dealing  with  a  flole  plaintiff,  who  was 
a  nonresident  alien,  a  situation  which  it  con- 
si  dered  sufficient  to  distinguish  it  from  In  re 
Wisner,  supra ^  where  all  the  parties  were 
citizens.  The  doctrine  enunciated  in  the  Bar- 
low Case  has  not  met  with  general  acceptance 
by  the  federal  courts.  The  contrary  has  been 
expressly  held  in  Mahopoulus  t.  Chicago,  R. 
I.  &  P.  Ry.  Co.  (C.  C.)  167  Fed.  165;  Sagara 
V.  Chicago,  R.  I.  ft  P.  Ry.  Co.  (C.  C.)  189 
Fed.  220;  Hall  v.  Great  Northern  Ry.  Co. 
(D.  C.)  107  Fed.  488;  Ivanoff  t*.  Mechanical 
Rubber  Co.  (D.  C.)  232  Fed.  173;  Jackson  v. 
Wm.  Keneflck  Co.  (D.  C.)  233  Fed.  130." 

See  further  on  this  subject  annotations  un- 
der  sec.  28   (v,  2),  supra,  p.  606. 

•  4.  Colhisive  Joinder  or  Colorable  Assigt^ 
ments  (p.  411) 

Joinder  made  in  good  faith. —  "  If  plaintiff 
upon  reasonable  grounds  in  ^ood  faith  be- 
lieves that  defendants  are  jointly  liable  to 
him,  and  properly  makes  it  so  appear  on 
motion  to  remand,  his  joinder  of  deiendanta 
is  not  fraudulent,  however  the  truth  turns 
out  to  be,  and  remand  will  be  granted." 
2^igich  V,  Tuolumne  Copper  Min.  Co.,  (D.  C. 
Mont.  1019)  260  Fed.  1014,  holding,  however, 
that  the  evidence  did  not  show  such  a  bona 
fide  joinder. 

5.  Where  Jurisdiction  Is  Doubtful   (p.  411) 

To  same  effect  as  original  annotation,  see 
Thomas  17.  Delta  Land,  etc.,  Co.,  (D.  C.  Nev. 
1918)  258  Fed.  758;  Boykin  r.  Morris  Fer- 
tilizer Co.,  (N.  D.  Ga.  1919)  257  Fed.  827. 

7.  Delay  in  Filing  Transcript   (p.  413) 

As  to  this  ground  for  remand,  see  notes  to 
sec.  20   (IX,  3,  b),  supra,  p.  618. 

III.  Waives  or  Amendment  or  Dstbots 
3.  Amendment  of  Petition  for  JBemonol 

a.  In  General  (p.  417) 

In  Frazier  v.  Hvnes,  (£.  D.  S.  C.  1910) 
260  Fed.  87*4,  the  plaintiff  brought  action 
under  the  Employers*  Liability  Act  (8  Fed. 
Stat.  Ann.  (2d  ed.)  1208)  against  the  Di- 
rector General  of  Railroads  to  recover  dam- 
ages for  an  alleged  personal  injury  committed 
bv  the  negligence  of  the  employees  of  the 
defendant.  The  defendant  filed  his  petition 
tor  removal  of  the  action  to  the  federal  court 
on  tlie  ground  of  diversity  of  citizenship,  and 
thereafter  moved  to  amend  the  petition  b^ 
inserting  therein  an  allegation  that  the  plain- 
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tiff  was  not  an  employee  of  the  defendant  at 
the  time  of  the  injury.  In  denying  the  mo- 
Uon  the  court  said: 

"  The  next  question  is  whether  an  applicsr 
tion  of  the  character  now  made  to  amend 
the  petition  for  removal  should  be  granted. 
An  inspecticm  of  the  record  shows  Uiat  the 
amendment  soiight  to  the  petdtion  is  a  very 
substantial  one.  The  theory  of  the  amend- 
ment proposed  is  thctt  the  complaint  in  the 
9tate  court  is  brought  to  obtain  a  recovery 
under  the  federal  Employers^  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat.  65), 
and  to  obtain  the  benefit  of  that  act;  and 
the  amendment  now  sought  is  one  to  intro- 
duce a  new  allegation  of  fact  in  the  petition 
for  removal  filed  in  the  state  court  to  the 
effect  that  the  party  plaintiff  was  not  an 
employ^  of  the  defendant  and  therefore  not 
an  employ^  within  the  terms  of  the  federal 
statute,  and  as  such  not  entitled  to  the 
benefit  of  that  statute,  and  the  cause  of  ac- 
tion being  between  citizens  of  different  states, 
the  action  is  not  within  the  inhibition  of 
that  statute,  which  forbids  the  removal  from 
the  state  court  of  actions  brought  under  that 
statute. 

'*  This  would  be  an  amendment  of  a  sub- 
stantial character,  as  interposing  an  allega- 
tion of  fact  denying  an  allegation  in  the  com- 
plaint, which  on  the  faoe  it  is  apprehended 
will  defeat  a  removal.  The  original  petition 
for  removal  placed  the  ground  for  removal 
upon  the  sole  fact  that  uie  plaintiff  and  de- 
fendant were  citizens  of  different  states.  This 
amendment  proposes  to  introduce  an  allega- 
tion of  fact  which  is  matter  of  defense  on 
the  merits,  to  wit,  that  the  plaintiff  was  not 
an  employ^  off  the  defendant,  and  therefore 
not  entitled  to  claim  the  benefit  of  the  fed- 
eral Employers'  Liability  Act,  and  not  being 
entitled  to  sue  in  that  capacity,  the  cause 
could  be  removed. 

''The  rule  as  to  amendments  to  petitions 
for  removal  is  that  these  amendments  may 
be  permitted  in  this  court  to  a  petition  filed 
for  removal  in  the  state  court,  where  the 
amendment  is  one  to  cure  technical  delects 
or  to  amplify  the  allegations  of  the  petition 
for  removal ;  that  is  to  say,  where  the  amend- 
ment does  not  more  than  set  forth  in  proper 
form  what  has  been  before  imperfectly  stated 
in  the  petition.  Oarson  v,  Dunhain,  121 
U.  S.  421,  7  Sup.  Ct.  1030,  30  L.  Ed.  992; 
Kinney  9.  Columbia  Savings  &  Loan  Ass'n, 
191  U.  S.  78,  24  Sup.  Ct.  30,  48  L.  Ed. 
103.  The  rule  may  be  said  to  be  summed 
up  in  the  case  of  Southern  Pacific  Co.  v. 
Stewart,  245  U.  S.  359,  38  Sup.  Ct.  130,  62 
L.  Ed.  345,  that  amendments  have  been  per- 
mitted so  as  to  make  allegations  of  the  re- 
moval petition  more  accurate  and  certain, 
when  the  amendment  ie  intended  to  set  forth 
in  proper  form  the  ground  of  removal  already 
imperfectly  stated.  .  .  .  But  the  iiiHUe  of  fact 
the  proposed  amendment  seeks  to  import 
goes  to  the  merits  of  the  defense  as  well 
aa  to  the  right  of  removal.    It  would  ampunt 


in  effect  to  thds  court  determining  in  advance 
of  the  trial  on  the  merits  before  a  jury  that 
the  plaintiff  was  not  an  employ^  of  the  de- 
fendant, and  not  entitled  to  the  benefits  of 
the  federal  Employers'  Liability  Act. 

"  The  very  question  came  up  in  the  case 
of  Southern  Railway  r.  Lloyd,  239  U.  S.  496, 
36  L.  Ed.  210,  60  L.  Ed.  402.  There  the 
complaint  was  brought  for  a  recovery  under 
the  federal  Employers'  Liability  Act.  The 
defendant  sought  to  remove  on  the  ground 
of  diversity  of  citizenship,  and  to  avoid  the 
inhibition  of  the  act  against  a  removal  al: 
leged  thsit  the  plaintiff  was  not  engaged  in 
interstate  commerce  at  the  time  of  the  in- 
joiry.  The  Supreme  Court  held  the  petition 
insufficient,  for  — 

"  *  In  no  case  can  the  right  of  removal  be 
established  by  a  petition  to  remove,  which 
amounts  simply  to  a  traverse  of  the  facts 
alleged  in  the  plaintiff's  petition,  and  in  that 
way  undertaking  to  try  th6  merits  of  a 
cause  of  action  good  upon  its  face.'  Ghesi^^ 
peake  &  Ohio  Ry.  t?.  Cockrell,  232  U.  S.  14(^, 
34  Sup.  Ct.  278,  56  L.  Ed.  544. 

"  The  doctrine  here  laid  down  has  been 
approved  again  in  the  case  of  Great  Northern 
Ry.  Co.  i\  Alexander,  246  U.  S.  276,  38  Sup. 
Ct.  237,  62  L.  Ed.  713,  where  it  is  held  that 
it  is  settled: 

'' '  That  a  case  arising  under  the  laws  of 
the  United  States,  nonremovable  on  the  com- 

uint,  when  commenced,  cannot  be  converted 
into  a  removable  one  by  evidence  of  the  de- 
fendant or  by  an  order  of  court  upon  any 
issue  tried  upon  the  merits,  but  that  such 
conversion  can  only  be  accomplished  by  the 
voluntary  amendment  ol  his  pleadings  by 
the  plaintiff,  or,  where  the  case  is  not  remov- 
able because  of  joinder  of  defendants,  by 
the  voluntary  dismissal  or  nonsuit  by  him 
of  a  party  or  of  parties  'defendant.' 

''  With  the  exception  mentioned  in  all  these 
cases,  that  where  there  is  a  fraudulent  pur- 
pose to  defeat  a  removal,  then  upon  proper 
allegations  of  fact  showing  that  fraudulent 
purpose  duly  set  forth  in  the  petition,  this 
court  can  entertain  the  decision  of  the  issues 
involved  on  the  question  of  a  fraudulent  pur- 
pose to  defeat  removal,  and  hold  the  cause 
r^^moved,  if  such  fraudulent  purpose  be  estab- 
lished. No  allegation  is  maoe  in  the  petition 
for  removal  herein  that  there  was  any  fraudu- 
lent purpose  in  any  of  the  allegations  of  the 
complaint  to  defeat  a  removal  to  this  court, 
and  it  follows  that  the  application  to  amend 
the  petition  for  removal  should  be  and  is 
hereby  refused." 

V.  Pbocedubb  fob  Rjeicand 

7.  Suffifriency  of  Motion    (p.  433) 

Affidavits  submitted  by  a  plaintiff  in  avp- 
port  of  a  motion  to  remand  must  get  out 
facts  showing  the  grounds  of  the  motion, 
and  not  state  mere  conclubionb.  Zigich  17. 
Tuolumne  Copper  Min.  Co.,  (D.  C.  Moot, 
1919)  260  Fed,  lOH. 
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16.  Casts  on  Remand   (p.  436) 

In  Jones  v.  Delta  Land,  etc.,  Co.,  (D.  C. 
Nev.  1»18)  258  Fed.  761,  it  appeared  that 
thirteen  different  plaintiffs  instituted  sepa- 
rate suits  against  a  corporation  of  anoth«r 
state.  The  defendant  removed  the  suits  to 
a  federal  court.  On  motion  to  remand,  it  was 
held  that  each  of  the  plaintiffs  was  entitled 
to  costs.  In  passing  upon  the  question,  the 
court  &aid: 

"  True,  there  has  been  but  one  argument 
covering  all  13  cases;  but  there  were  13 
different  plaintiffs,  each  of  whom  was  put 
to  expense  and  inconvenience,  and  jgach,  under 
section  37  of  the  Judicial  Code  (Act  March 
8,  1911,  c.  231,  36  Stat.  1098),  is  entitled  to 
hn  costs.  It  is  provided  in  that  section  that 
on  remanding  the  cause  the  court  shall  make 
Bucih  order  as  to  costs  as  shall  be  just. 
Here  each  plaintiff  was  represented  by  an 
attorney,  who  prepared  and  presented  a  mo- 
tion to  remand,  and  arranged  to  submit  each 
motion  to  the  court,  and  must  attend  to  the 
re-entry  of  the  cause  in  the  state  court.  I 
am  satisified  that  the  docket  fee  of  $10  for 
such  service  is  neither  imreaeonable  nor  un- 
ju^." 

Vol.  V,  p.  446,  Jud.  Code,  sec.  38. 

[First  ed.,  1912  Supp.,  p.  150.] 

III.  Pbooeduse  Afteb  Removal 

1.  Status  of  Proceedings  Had  in  State  Cowrt 

(p*  462) 
Lack  of  precision  in  allegations. — Any  lack 
of  precision  in  some  of  the  allegations  of  a 
complaint  which  fully  meets  the  requirement 
of  the  local  code  is  waived  by  failure  to 
make  timely  objection  after  tlie  case  has 
been  removed  from  a  state  to  a  federal  court. 
Cole  V.  Ralph,  252  U.  S.  286,  40  S.  Ct.  321, 

64  U.  S.   (L.  ed.)   ,  reversing   (C.  C.  A. 

9th  Cir.    1918)    249  Fed.   81,    161    C.   C.   A. 
133. 

Vol.  V,  p.  467,  Jud.  Code,  seo.  40. 

[First  ed.,  1912  Supp.,  p.  151.] 

Discretion  of  court. —  This  seotion  does  not 
confer  upon  a  defendant  an  absolute  right  to 
a  trial  in  the  county  where  the  offense  was 
committed,  but  only  a  qualified  right  in  cases 
where  such  a  trial  may  be  had  "without 
great  inconvenience.  The  District  Court  is 
vested  with  discretion  in  making  this  deter- 
mination, and  where  the  trial  judge,  after 
a  hearing,  determines  that  a  trial  cannot  be 
had  in  the  county  where  the  offense  was 
committed  without  great  inconvenience,  and 
no  abuse  of  discretion  is  apparent,  his  find- 
ing will  not  be  disturbed.  Brown  t?.  U.  S., 
(C.  C.  A.  6th  Cir.  1919)  257  Fed.  46,  168 
C.  C.  A.  268. 

Transfer  of  cause  to  another  court. —  This 
section  does  not  contemplate  a  transfer  of  the 
cause  to  another  court,  but  only  a  trial  by 
the   same   court    in    the    county    where   the 


offense  was  committed.  Accordingly,  an  in- 
dictment for  murder  brought  in  the  county 
where  the  offense  was  committed,  may  b« 
dismissed  and  the  defendant  tried  under  an 
indictment  brought  in  another  county.  Brown 
r.  U.  S.,  (C.  C.  A.  6th  Cir.  1919)  267  Fed. 
46,  168  C.  C.  A.  268. 

Vol.  V,  p.  470,  Jud.  Code,  seo.  42. 

[First  ed.,  1912  Supp.,  p.  151.] 

II.  Pabticulab  Offenses    (p.  471) 

False  claim  against  United  States. — Where 
a  false  claim  for  a  reward  for  the  apprehen- 
sion of  a  deserter  under  the  Selective  Service 
Act  (9  Fed.  Stat.  Ann.  (2d  ed.)  1136),  is 
iiiade  in  one  district  and  transmitted  to  an 
officer  in  another  district,  the  District  Court 
in  the  former  district  has  jurisdiction  of  the 
offense  under  this  section.  U.  S.  v,  Downey, 
(D.  C.  R.  I.  1919)  257  Fed.  360. 

Vol.  V,  p.  478,  Jud.  Code,  sec.  48. 

[First  ed.,  1912  Supp.,  p.  153.] 

I.    CONSTBUCnON  AND    SOOFE  OF   PBOYISIOII 

4.   "Regular  and   Established   Place   of 
Business"    (p.  478) 

Factory  and  offices  in  different  states^ — ^A 
com-pany  whioh  maintains  in  a  certain  state 
a  large  factory  at  which  it  employs  some 
tkree  thousand  men  and  manufactures  some 
of  the  product  that  it  puts  upon  the  market, 
has  a  '*  regular  and  established  place  of  busi- 
ness **  in  such  state  within  the  meaning  of 
til  is  section,  although  its  executive  offices  arc 
situated  in  another  state.  McKinnon  Chain 
Co.  r.  American  Chain  Oo.,  (M.  D.  Pa.  1919) 
269  Fed.  873. 

Vol.  V.  p.  486,  Jud.  Code,  sec  51. 

[First  ed.,  1912  Supp.,  p.  153.] 

II.  Construction. 
V.  Applicability. 
1.  Generally. 

4.  Corporations. 

b.  Effect    of    doing    busineeB    in 
state. 

5.  Action    or    proceeding   and    subject- 

matter. 

II.  CONSTEUCmON    (p.  487) 

Generally. —  To  same  effect  as  fourth  para- 
graph of  original  annotation,  see  Faxrrienr 
Fluorspar,  etc.,  Co.  r.  Bethlehem  Steel  Co., 
(E.  D.  Pa.  1919)   258  Fed.  681. 

Venue  of  suit  based  on  diversity  of  dtlsen- 
ship. —  A  civil  suit,  in  which  jurisdiction  of 
the  federal  court  is  founded  on  diversity  of 
citizenship  of  tlie  parties,  may  be  broufllit 
in  the  district  in  wtiich  the  plaintiff  resides 
only  when  the  defendant  is  foimd  there.  Gut- 
achalk  v.  Peck  (N.  D.  Ohio  1919)  261  Fed. 
212.     Regarding  the  proviso  of  this  section, 
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concerning  the  venue  of  suits  between  citizens 
vi  different  states,  the  court  said: 

"  We  hold  that  the  language  depended  upon 
from  section  51  of  the  Judicial  Code  is  not 
in  fact  an  attempt  to  enlarge,  from  previous 
legis'latioDr,  the  court's  jurisdiction  over  the 
person  of  a  nonresident  defendant,  but  it  is 
a  limitation  thereof.  Previous  to  1888,  when 
section  51  became  the  law,  jurisdiction  of  an 
indiv^idual  wa«  given  to  a  federal  court  of 
firat  instance  in  this  language  (Act  March 
3.  1875,  c.  137,  §  1,  18  Stat.  470)  : 

" '  No  civil  suit  shall  be  brought  before 
either  of  said  courts  against  any  person  by 
any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  in- 
habitant, or  in  which  he  shall  be  found  at 
the  time  of  serving  such  process  or  com- 
mencing such  proceedting,  except  as  herein- 
after provided.' 

**  Comparing  this  language  with  that  above 
quoted  from  the  act  of  188S  (Act  Aug.  13, 
1888,  c  866,  §  1,  25  Stat.  433  [section  51, 
Judicial  Code]),  it  will  appear  that  the 
broad  provision  that  a  person  might  be  pro- 
ceeded against  in  a  civil  action  in  any  dis- 
trict in  which  he  might  be  found  was  repealed 
in  the  provision,  in  the  new  legislation,  that 
'  no  eivil  suit  shall  be  brought  in  any  Dis- 
trict Court  against  any  person  by  any  origi- 
nal process  of  proceeding  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant;' 
...  In  writing  this  into  section  51,  Con- 
gress undoubtedly  was  protecting  the  indi- 
vidual against  process  wherever  he  might 
be.  This  language  just  quoted  enda  with  a 
semicolon.  The  statute  proceeds  thereupon 
to  a  limitation  of  its  effect  to  operate  under 
certann  circumstances,  and  so  the  statute 
says: 

'* '  But  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between 
citijsraiB  ol  different  states,  suit  «hall  be 
brought  only  in  the  district  of  the  residence 
iher  ill*  plaintiff  or  the  defendant.' 
When  we  bear  in  mind  that  Congress  is 
mdSing  a  statute  which  proyided  that  the 
defendant  might  be  sued  in  any  district  in 
which  he  is  found,  the  meaning  of  this  pro- 
vision, it  seems  to  us,  is  clear.  By  the  old 
statute  the  plaintiff  could  begin  an  action  in 
the  distiict  where  he  found  the  defendant, 
commanding  for  that  purpose  the  power  of 
the  court  to  cause  its  own  officers  to  sum- 
mon the  defendant,  but  this  law,  of  course, 
compelled  the  plaintiff  to  go  into  the  dis- 
trict in  which  he  found  his  adversary  to 
commence  the  adtion.  The  limitation  in  sec- 
tion 51  we  are  considering  must,  we  think, 
be  oonaidered  to  be,  pro  tanto,  a  preservation, 
under  the  circumstance  provided  for,  of  the 
right  accorded  in  the  Act  of  1875,  and  it 
should  not  be  construed  to  give  this  court 
a  kind  of  jurisdiction  which  was  not  provided 
for  bv  the  act  of  1875. 

'*  We  are  therefore  of  the  opinion  that  the 
language  in  question  means  this,  and  nothing 
more  l£an  this:  That  a  party  may  go  into 
hjs  Adversary's  district  to  sue  him,  or  if  he 
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catches  his  adversaria  in  plaintiff's  own  dis- 
trict, he  may  sue  him  there.  To  say  that 
this  language  means  that  a  iparty  may  go 
into  the  court  of  his  own  district,  and  com- 
mand process  to  run  out  of  that  court,  in  an 
action  of  this  general  character,  to  a  far- 
distant  district  where  the  adversary  may  be, 
h  to  plead  for  an  innovation  in  the  law 
which  we  cannot  see  that  the  language  of  the 
statute  requires,  and  for  one  which  is  of  so 
far-reaching  a  character,  and  so  fraught  with 
disadvantage  to  and  possible  invasion  of  the 
rights  of  a  defendant,  that  it  is  inconceivable 
that  Congress  intended  such  a  result,  if 
such  is  the  true  meaning  of  this  statute,  then 
it  follows  that  the  processes  of  the  court  of 
the  district  of  Ma  me  are  available  in  an 
action  for  money  only  to  bring  a  sole  defend- 
ant from  the  district  of  Alaska  or  Hawaii 
and  force  him  to  a  defense  under  unconscion- 
able conditions.  Congress  certainly  meant  to 
do  no  such  thing." 

V.  Applioabelitt 

1.  OeneraUy  (p.  497) 

An  injunction  suit  against  the  Comptroller 
of  the  Currency  is  not  controlled  by  this  sec- 
tion but  by  sections  24,  cl.  16  (see  vol.  TV, 
p.  1054)  and  49  (see  vol.  V,  p.  482).  Can- 
ton First  Nat.  Bank  v.  Williams,  (1920)  252 
U.  8.  504,  40  S.  Ct.  372,  64  U.  S.  (L.  ed.) 
— ,   reversing    (M.   D.    Pa.    1919)    260    Fed. 

4.  Oorporntions 

b.  Effect  of  Doing  Business  in  State  (p.  502) 

To  same  effect  as  original  annotation,  see 
McNeely  v.  E.  I.  DuPont  De  Nemours  Powder 
Co.,  (D.  O.  Del.  1920)  263  Fed.  252. 

5.  Aotian  or  Proceeding  and  Subject  Matter 

(p.  506) 
Admiralty  suits. — Where  there  is  concur 
rent  jurisdictioii  between  districts  the  plain- 
tiff may  select  "the  district  in  which  he  can 
obtain  "^security.  Shamrock  Towing  Go.  f. 
Manufacturers^  etc..  Lighterage  Co.,  (E.  D. 
N.  Y.  1918)  262  Fed.  844.  To  same  effect, 
see  Cavanaugh  r.  Starbuck  Towing  Corp., 
(E.  D.  N.  Y.  1919)  261  Fed.  656. 

Vol.  V,  p.  520,  Jud.  Code,  sec.  53. 

[First  ed.,  1912  Supp.,  p.  154.] 

I.  PuBPosE  AND  Scope  (p.  621) 
"  Prosecution."— The  term  "prosecution 
ai»  used  in  this  section  means  the  proceedings 
which  follow  the  finding  and  return  of  the 
indictment,  and  does  not  embrace  the  inquiry 
ot  the  grand  jury  and  the  finding  of  the 
indictment.  Biggerstaff  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1919)  260  Fed.  926,  wherein  it  was 
said: 

'*  While  the  inquisition  of  a  grand  jury  is 
essential,  it  is  preliminary,  and  not  a  part 
of  the  definite  prosecution  of  any  particular 
individual.  It  is  in  this  restricted  sense 
thfit  the  term  is  used  in  the  statute,  thouglk 
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in  other  relations  it  may  have  a  broader 
meaning.  As  confirmatory  of  this  it  will  be 
observed  that  the  same  section  also  authorizes 
the  court  or  judge,  upon  the  application  of 
the  defendant,  to  *  order  the  cause  to  be 
transferred  for  prosecution  to  another  divi- 
sion of  the  district.'  Doubtless  the  same 
meaning  wus  intended  in  both  connections. 
It  is  the  cause  which  follows  the  indictment 
that  is  prosecuted." 

Necessity  of  judge  being  within  district 
when  Allowing  appeal. —  This  section  does  not 
require  a  district  judge  in  allowing  an  appeal 
or  writ  of  error  to  be  at  the  time  of  such 
allowance  within  the  territory  comprising 
the  division  of  the  court  in  which  the  decree 
or  judgment  to  be  reviewed  was  rendered. 
Wheeler  f.  Taft,  (C.  C.  A.  5th  Cir.  1920)  261 
Fed.  978.  Regarding  this  section,  the  court 
said: 

"  The  defendant  moved  that  the  writ  of 
error  be  dismissed.  What  is  relied  on  to 
support  that  motion  is  the  circumstance  that, 
at  the  time  of  his  allowance  of  the  writ,  the 
judge  was  not  within  the  division  of  his 
district  to  which  the  case  was  removed  from 
the  state  court.  Attention  is  called  to  the 
provision  of  section  53  .  .  .  that  a  removal 
of  a  suit  from  a  state  court  shall  be  to  the 
United  States  District  Court  in  the  division 
in  which  the  coimtv  is  situated  from  which 
the  removal  is  made.  It  is  contended  that 
an  effect  of  that  requirement  is  to  confine  the 
action  of  the  court  in  a  suit  at  law  to  the 
territorial  division  in  which  the  suit  belongs. 

"We  do  not  think  that  anything  in  Uie 
provision  referred  to  indicates  a  purpose  to 
make  the  validity  of  the  action  of  a  dis- 
trict judge  in  allowing  an  appeal  or  writ 
of  error  dependent  upon  his  being  at  the  time 
of  such  allowance  within  the  territory  com- 
prising the  division  o|  the  court  in  which 
the  decree  or  judgment  to  be  reviewed  was 
rendered.  When  the  order  is  one  which  may 
be  made  at  the  chambers  of  the  judge,  it  is 
not  necessary  that  it  be  made  within  the  ter- 
ritorial limite  of  the  division  in  which  the 
order  is  to  be  effective,  if  it  is  made  where 
the  judge  at  the  time  is  performing  the 
duties  of  his  office,  as  the  judge's  chambers 
are  considered  to  be  where  he  is,  and  is 
authorized  to  be,  engaged  in  performing  his 
•'^Hicial  duties.  Boi  fforte  Holtor  Parker, 
131  U.  S.  221,  9  Sup.  Ct.  708,  33  L.  Ed.  123; 
Apgar  i\  United  States,  255  Fed.  16,  166 
C.  C.  A.  344. 

"  ETven  if  the  writ  of  error  had  been  sub- 
ject to  be  dismissed,  as  an  appeal  was  sued 
out  within  the  time  allowed,  the  case  would 
he  in  this  court  for  review  as  a  consequence 
of  the  provision  of  the  Act  of  Congress  of 
September  6,  1916,  that: 

"  *  No  court  haying  power  to  review  a  judg- 
ment or  decree  rendered  or  passed  by  another 
shall  dismiss  a  writ  of  error  solely  because 
an  appeal  should  have  been  taken,  or  dismisK 
an  appeal  solely  because  a  writ  of  error 
should  have  been  sued  out,  but  when  such 
mistake  or  error  occurs   it  shall  disregard 


the  same  and  take  the  action  which  would 
be  appropriate  if  the  proper  appellate  proce- 
dure had  been  followed."' 

Vol.  V,  p.  525,  Jud.  Code,  sec.  57. 

[First  ed.,  1912  Supp.,  p.  154.] 

III.  DrvEBSiTT  OF  Citizenship  (p.  533) 

Necessity  of  residence  in  district — To  the 
same  effect  a9  original  annotation,  see  How- 
ard V.  Leete,  (C.  C.  A.  6th  Cir.  1919)  257 
Fed.  918,  169  G.  C.  A.  68,  wherein  the  plain- 
tiff, in  a  suit  involving  the  right  to  rescind 
a  purchase  of  real  estate,  denied  jurisdiction 
of  the  District  Court  to  render  judgment 
against  him  upon  a  counterclaim  on  the 
ground  that  such  court,  sitting  in  the  state 
where  the  property  was  situated,  had  no 
jurisdiction  over  him,  since  he  was  a  citizen 
of  another  state  and  the  defendants  were 
citizens  of  a  third  state.  Answering  this 
contention,  the  court  said: 

"  That  the  court  had  jurisdiction  over  the 
parties  is  equally  plain.  It  is  a  mistake  to 
say  that  this  jurisdiction  was  acquired 
merely  because  the  original  action  was  locaL 
Embracing,  as  it  did,  the  right  to  rescind 
a  purchase  of  real  estate,  the  action  was,  even 
under  the  supplemental  bill,  a  local  action 
in  a  proper  enough  sense  whether  or  not 
the  second  bill  was  rightly  labeled  'sap^le- 
mental.'  But  there  was  all  the  time  diversity 
of  citizenship  of  the  parties,  and  appellant 
could  not  be  allowed  to  question  a  jurisdic- 
tion he  had  himself  invoked.  His  inability 
to  get  the  counterclaim  to  the  original  biU 
of  interpleader  dismissed  did  not  alter  the 
situation.  The  difficulty  was  that  by  that 
time  he  wished  other  and  wholly  inconsistent 
relief.  The  fact  that  he  was  not  a  resident 
of  Kentucky,  thus  making  suit  at  law  against 
him  in  that  state  difficult,  if  not  impracti- 
cable, would  have  furnished  additional  reason 
for  the  exercise  of  complete  jurisdiction  in 
the  equity  suit.  Caffisch  «?.  Hnmble  (G.  G. 
A.  6)  251  Fed.  1,  5,  163  C.  C.  A.  251.  And 
see  Springfield  Co.  v.  Barnard  Co.,  euproy 
81  Fed.  at  pages  264  and  265,  26  C.  C.  A. 
389." 

Vol.  V,  p.  541,  Jud.  Code,  seo.  66. 

[First  ed.,  1912  Supp.,  p.  159.] 

II.    JUBI8DICn0N    AND    POWEBS    OF    FfeDEBAL 

AND  State  Courts 
2.   State  Courts    (p.  543) 

Purchaser  at  receiver's  sale  is  not  entitled 
to  intervene  in  a  receivership  proceeding  for 
the  trial  of  a  claim  against  the  property 
growing  out  of  its  management  by  the  re- 
ceiver, he  having  assumed  such  claims.  The 
matter  is  within  the  jurisdiction  of  a  state 
court.  American  Brake  Shoe,  etc.,  Co.  r. 
Pere  Marquette  R.  Co.,  (E.  D.  iMich.  1920) 
263  Fed.  237.    The  court  said: 

**  Petitioner,  of  course,  under  the  circum- 
stances of  the  present  case,  is  liable  or  other- 
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wise  interested  in  this  matter  onW  because 
it  has  succeeded  to  the  rights  and  obligations 
of  the  receivers  heretofore  appointed  by  this 
court,  and  now  occupies  their  former  position 
with  respect  to  liabilities  arising  out  of 
their  acts  in  carrying  on  the  business  con- 
nected with  their  duties  as  such  receivers; 
tnd  the  terms  of  the  statute  just  quoted  are 
now  as  fully  applicable  to  said  petitioner  as 
they  would  have  been  to  the  receivers  whom 
they  have  succeeded,  if  the  latter  had  not 
been  discharged,  and  they,  instead  of  peti- 
tioner, had  been  sued  in  respect  of  the 
alleged  negligence  of  their  servants  in  the 
suit  which  is  the  subject  of  this  controversy. 
This  suit  was  properly  brought  in  the  state 
court,  and  the  latter  has  full  jurisdiction  to 
determine  all  of  the  issues  involved  therein 
without  interference  by  this  court.' 
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Vol.  V,  p.  607,  Jud.  Code,  sec  128. 

[First  ed.,  1912  Supp.,  p.  195.] 

m.  "  Final  decisions." 

1.  Xeceseity. 

2.  Definition'  and  nature. 

10.  Injunction. 

11.  Intervention  and  interpleader. 

17.  Receivership  proceedings. 

18.  Miscellaneous. 

m.  "Final  Decisions" 

1.  Necessity  (p.  611) 

Where  the  record  in  a  case  does  not  show 
a  judgment  on  the  verdict  in  the  court  below, 
a  wnt  of  error  will  not  lie  to  the  Circuit 
Court  of  Appeals.  U.  S.  v.  Long  Branch 
Distilling  Co.,  (C.  C.  A.  5th  Cir.  1920)  262 
Fed.  768. 

2.  Definition  and  Tfatwre  (p.  611) 

Generally. —  To  same  effect  as  original  an- 
notation, see  National  Brake,  etc.,  Co.  t?. 
Christensen,  (C.  C.  A.  7th  Cir.  1919)  258 
Fed.  880,  160  C.  C.  A.  600. 

10.  Injunction  (p.  614) 
On  an  appeal  from  an  interlocutory  in* 
junctional  order  the  Circuit  Court  of  Ap- 
peals has  the  right  to  dismiss  the  suit  upon 
a  proper  showing.  Bell,  etc,,  Co.  v.  Bliss, 
(C.   C.  A.  7th  Cir.  1919)    262  Fed.  131. 

11.  Intervention  and  Interpleader  (p.  615) 

An  order  of  a  federal  District  Court  deny- 
ing the  application  of  a  municipality  to 
intervene  in  a  suit  by  a  gas  company  against 
the  attorney  general,  the  district  attorney, 
and  the  state  Public  Service  Commission,  to 
enjoin  the  enforcement  of  state  legislation 
fizinc^  gas  rates,  is  not  of  that  final  character 
which  furnishes  the  basis  for  an  appeal. 
New  York  v.  Consolidated  Gas  Co.,  (1920) 
253  U.  S.  219,  40  S.  a.  611,  64  U.  S. 
(L.  ed.)  — ,  reversing  (C.  C.  A.  2d  Cir. 
1919)    260  Fed.   1022,   171   C.  C.  A.  669. 


17.  Receivership  Proceedings  (p.  616) 
An  order  of  a  federal  District  Court  which 
denied  the  application  of  a  receiver  of  an 
insolvent  corporation,  appointed  by  a  state 
chancery  court,  for  an  order  turning  over  to 
him  the  assets  of  the  cor^ration  in  the  pos- 
session of  a  receiver  previously  appointed  by 
the  federal  court,  is  a  final  decision  within 
the  meaning  of  the  Judicial  Code,  S,  i2^> 
governing  the  appellate  review  in  the  Circuit 
Court  of  Appeals  of  final  decisions  of  tho 
District  Court.  Em  p.  Tiffany,  (1920)  252 
U.  S.  32,  40  St.  Ct  239,  64  U.  S.  (L.  ed.) 
— ,  wherein  the  court  said: 

"By  the  Judicial  Code,  I  128,  the  cir- 
cuit court  of  appeals  is  given  appellate 
jurisdiction  to  review,  by  appeal  or  writ  of 
error,  final  decisions  in  the  district  courts, 
with  certain  exceptions  not  necessary  to  be 
considered.  It  is  clear  that  the  order  made 
in  the  district  court,  refusing  to  turn  over 
the  property  to  the  chancery  receiver,  was  a 
final  decision  within  the  meaning  of  the  sec- 
tion of  the  Judicial  Code  to  which  we  have 
referred,  and  from  which  the  chancery  re- 
ceiver had  the  right  to  appeal  to  the  circuit 
court  of  appeals.  By  the  order  the  right  of 
the  state  receiver  to  possess  and  administer 
the  property  of  the  corporation  was  finally 
denied.  The  words,  'final  decision  in  the 
district  court,*  mean  the  same  thing  as 
*  final  judgments  and  decrees,'  as  used  in 
former  acts  regulating  appellate  jurisdiction. 
Loveland,  Appellate  Jurisdiction  of  Federal 
Courte,  §  39.  This  conclusion  is  amply  sus- 
tained bv  the  decisions  of  this  court.  Sa- 
vannah r.  Jesup,  106  U.  S.  563,  27  L.  ed. 
276,  1  Sup.  Ct.  Rep.  512;  Gumbel  v.  Pitkin, 
113  U.  S.  545,  28  L.  ed.  1128,  5  Sup.  a. 
Rep.  616;  Krippendorf  v.  Hyde,  110  U.  S. 
276,  287,  28  L.  ed.  145,  149,  4  Sup.  Ct.  Rep. 
27.  S^  also  a  well-considered  case  in  the 
circuit  court  of  appeals,  ninth  circuit. 
Dexter  Horton  Nat.  Bank  t?.  Hawkins,  111 
C.  C.  A.  514,  190  Fed.  924." 

18.  Miscellaneous  (p.  616) 
Order  Mtting  aside  verdict. —  The  Circuit 
Court  of  Appeals  has  no  jurisdiction  to 
review  an  order  of  a  district  judge  setting 
aside  a  verdict,  since  such  an  order  is  not 
final.  Dry  Dock,  etc.,  R.  Co.  v.  Petkunas, 
(C.  C.  A.  2d  Cir.  1919)  261  Fed.  988. 

Order  denying  petition  for  letum  of  seised 
books  and  papers. — An  order  of  a  District 
Court  denying  the  petition  of  a  company, 
which  is  a  defendant  in  a  criminal  prosecu- 
tion,' for  a  return  of  ite  books,  papers  and 
memoranda  impounded  by  an  ex  parte  order 
of  the  District  Court,  so  that  they  might 
be  used  by  the  government  in  the  trial  of 
indictments  pending  against  the  company,  is 
interlocutory  and  not  reviewable  on  a  writ 
of  error  by  the  Circuit  Court  of  Appeals. 
Coastwise  Lumber,  etc.,  Co.  t:  U.  S.,  (C.  C. 
A.  2d  Cir.  1919)  259  Fed.  847,  170  C.  C.  A. 
647.  The  court  said:  **  In  the  case  of  Wise 
V   Mills,  220  U.  S.  549,  31  Sup.  Ct.  597,  55 
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L.  Ed.  570,  the  District  Court  entered  an 
order  committing  the  United  States  attorney 
for  contempt,  because  of  his  refusal  to  obey 
its  order  to  return  books  and  papers  of  the 
defendant  in  a  criminal  action  seized  with- 
out a  warrant.  Upon  his  writ  of  error  the 
Supreme  Court  held  that  the  order  com- 
mitting for  contempt  was  final  as  to  the 
United  States  attorney  because,  he  not  being 
a  party  to  the  criminal  action,  nothing  more 
remained  to  be  done  as  far  as  he  was  con- 
cerned, while  it  held  the  order  to  return  the 
defendant's  books  and  papers  was  inter- 
locutory. 

''  When  one  not  a  party  to  the  action  has 
been  committed  for  contempt,  the  order  is 
final  and  appealable  as  to  him  (Nelson  r. 
United  States,  201  U.  S.  92,  26  Sup.  Ct.  368, 
50  L.  Ed.  673;  Alexander  v.  United  States, 
201  U.  S.  117,  26  Sup.  Ct.  356,  60  L.  Ed. 
686)  ;  and  when  there  is  no  action  pending 
a  demand  for  a  return  of  books  and  papers 
seized  is  of  course  an  independent  special 
proceeding  (Perlman  f.  United  States,  247 
U  S.  12,  38  Sup.  Ct.  417,  62  L.  Ed.  960; 
Veeder  r.  United  States,  252  Fed.  414,  164 
C.  C.  A.  338). 

**  Because  it  is  not  before  us,  we  express 
no  opinton  upon  the  question  whether  this 
wholesale  seizure  of  the  Coastwise  Com- 
pany's books  and  papers  was  an  infringe- 
ment of  its  rights  under  the  Fourth  and 
Fifth  Amendments  of  the  Constitution  of  the 
United  States,  but,  because  the  order  before 
us  is  interlocutory,  the  writ  of  error  is 
dismissed  without  prejudice." 

Denial  of  motion  to  vacate  order  of  com- 
mitment for  contempt. —  An  order  denying 
a  motion  to  vacate  an  order  of  commitment 
for  contempt  is  not  final,  and  hence  not  sub- 
ject to  review  under  this  section.  Gill  r. 
U.  S.,  (C.  C.  A.  2d  CTir.  1919)  2«2  Fed.  502, 
wherein  the  court  said: 

"  Judicial  Code,  f  128  gives  appellate  ju- 
risdiction only  when  decisions  of  the  district 
courts  are  final;  and  the  only  final  decision 
in  this  matter  was  the  original  order  of 
commitment.  The  decision  of  the  court 
denying  the  motion  to  vacate  is  one  which 
may  be  renewed  at  any  time,  and  is  not 
final.  Therefore  it  is  not  subject  to  review 
upon  writ  of  error." 

Vol.  V,  p.  629,  Jud.  Code,  sec.  129. 

[First  ed.,  1912  Supp.,  p.  195.] 

V.  Injunction. 

4.  "  Refusing,  dissolving,  or  refusing 
to  dissolve." 
XII.  Scope  of  review. 

V.  iNJUWonoN 

4.  **  Refuwng,  dissolving,  or  refusing  to  dis- 

solve*'    (p.   634) 

Refusing  to  dissolve. —  To  same  efifect  as 
original  annotation,  see  Mississippi  Valley 
Trust  Co.  t?.  Railway  Steel  Spring  Co.,  (C. 
C.  A  8th  Cir.  1919)  268  Fed.  346,  169  C. 
C  A*  362. 


XII.  Scope  of  Review   (p.  639 j 

Appeal  from  an  order  granting,  etc^  in- 
junction.— ^A  Circuit  Court  of  Appeals,  on 
appeal  from  an  order  of  a  District  Court 
which  had  granted  a  preliminary  injunction 
in  entire  reliance  upon  a  decree  of  another 
District  Court,  properly  takes  notice  of  and 
considers  the  changed  circumstances  arising 
out  of  the  subsequent  reversal  of  such  decree. 
Meccano  V.  Wanamaker,  (1920)  25d  U.  S. 
136,  40  8.  Ct.  463,  64  U.  S.  (L.  ed.  ~, 
affirming  (C.  C  A.  2d  Cir.  1918)  250  Fed. 
450,  162  C.  C.  A.  520,  which  reversed  (S.  D. 
N.  y.  1917)   241  Fed.  133. 

Whether  a  preliminary  injunction  shall 
be  awarded  reals  in  the  sound  discretion  of 
the  trial  court,  and  on  appeal  an  order 
granting  or  denying  such  an  injunction  will 
not  be  disturbed  unless'  contrary  to  some 
rule  of  equity,  or  the  result  of  improvident 
exercise  of  judicial  discretion.  Meccano  t. 
Wanamaker,  (1920)  253  U.  S.  136,  40  S. 
Ct.  4<53,  64  U.  S.  (L.  ed.)  — ,  affirming 
(C.  C.  A.  2d  Cir.  1918)  250  Fed.  450,  162 
C.  C.  A.  520,  which  reversed  (S.  D.  N.  Y. 
1917)    241    Fed.   133. 

Dismissal  of  bill  for  injunctioiL-r-The 
power  of  Circuit  Courts  of  Appeals  under  this 
section  to  review  preliminary  orders  grant- 
ing injunctions,  is  not  limited  to  the  mere 
consideration  of,  and  action  upon,  the  order 
appealed  from,  but,  if  insuperable  objection 
to  maintaining  the  bill  clearly  appears,  it 
may  be  dismissed  and  the  litigation  ter- 
minated. Meccano  v.  Wanamaker,  (1920) 
253  U.  S.  136,  40  S.  Ct.  463,  64  U.  S.  (L. 
ed.)  — ,  afiirming  (C.  C.  A.  2d  Cir.  1918) 
250  Fed.  450,  162  C.  C.  A.  520,  which  re- 
versed (S.  D.  N.  Y.  1917)  241  Fed.  133) 
which  held  however  that  a  final  decree  upon 
the  merits  may  not  be  entered  by  a  Circuit 
Court  of  Appeals  on  grounds  of  estoppel  by 
judgment  upon  an  appeal  from  an  order 
granting  a  preliminary  injunction. 

"This  appellate  court,  on  an  appeal  from 
an  order  granting  or  denying  an  injunction, 
may  decide  the  case  upon  the  merits,  and 
direct  a  dismissal  of  the  suit,  if  it  is  of 
the  opinion  that  the  plaintiff  was  not  entitled 
to  an  injunction  because  his  bill  had  no 
equity  to  support  it.  'Smith  t?.  Vulcan  Iron 
Works,  166  U..  S.  518,  17  Sup.  Ct.  407,  41 
L.  Ed.  810.  This  court  is  not  confined  in 
its  review  of  the  injunction  order  to  the 
justice  of  the  denial  of  the  temporary  in- 
junction, but  it  may  consider  the  sufficiency 
ox  the  defense  interposed.  Linde  Air  Prod- 
ucts Co.  V.  Morse  Dry  Dock  Co.,  246  Fed. 
834,  159  C.  C.  A.  136."  Victor  Talking 
Mach.  Co.  V.  Starr  Piano  Co.,  (0.  C.  A.  2d 
Cir.   1920)   268  Fed.  82. 

Disclaimer  ai  to  patent  in  anit  for  in- 
fringement of  patent  and  copyright*  and  for 
unfair  competition. —  Petitioner  in  a  suit  for 
infringement  of  a  patent,  for  unfair  com> 
petition,  and  for  the  infringement  of  a  copy- 
right, may  not  file  a  disclaimer  aa  to  the 
patent  upon  certiorari  to  a  Circuit  Court  of 
Appeals  to  review  a  decree  which  reversed 
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an  order  of  the  trial  court  granting  a 
preliminary  injunction.  Meccano  v.  Wana- 
maker,  (1920)  253  U.  S.  136,  40  S.  Ct.  463, 
64  U.  S.  (L.  ed.)  — ,  affirming  (C.  C.  A.  2d 
Cir.  1918)  260  Fed.  450,  162  C.  C.  A.  620, 
which  reversed  (S.  D.  N.  Y.  1917)  ^41  Fed. 
133. 

Vol.  V,  p.  650,  Jud.  Code,  sec.  145, 

par.    first.      [First    ed.,     1912 
Supp.,  p.  200.] 

II.    JUBIBDICmON 

7.  Claims  Sounding  in  Tort  (p.  667) 

A  suit  to  recover  from  the  United  States 
the  losses  incurred  by  a  public  contractor  be- 
cause of  the  misrepresentations  by  the  gov- 
ernment as  to  the  character  of  the  materials 
to  be  encountered  cannot  be  said  to  be  one 
sounding  in  tort,  and  hence  not  tenable 
against  the  United  States,  where  tliere  is  no 
intimation  of  bad  faith  against  the  officers 
of  the  government,  and  the  Court  of  Claims 
regarded  the  representation  as  in  the  nature 
of  a  warranty,  and  there  was  nothing  puni- 
tive in  its  judgment,  it  being  simply  com- 
pensatory of  the  cost  of  the  work  of  which 
the  government  received  the  benefit.  U.  S. 
V,  Atlantic  Dredging  Co.,  263  U.  S.  1,  40 
S.  Ct.  423,  64  U.  8.  (L.  ed.)  — ,  affirming 
(1918)    63  Ct.  CI.  490. 

Vol.  V,  p.  667,  Jud.  Code,  sec.  153. 

[First  ed.,  1912  Supp.,  p.  203.] 

Subsidies  in  Spanish  concession  fox  opera- 
tion of  cables  in  Philippine  Islands. —  No 
contract,  express  or  implied,  on  the  part  of 
the  United  States,  justiciable  in  the  Court  of 
Claims,  to  pay  the  annual  subsidies  provided 
for  in  a  Spanish  concession  for  the  construc- 
tion and  operation  of  submarine  cables  in 
the  Philippine  Islands,  can  be  deducted  from 
the  use  of  such  cables  by  the  United  States 
giovenunent  at  the  reduced  rate  prescribed  in 
such  concession  for  official  despatches,  where 
this  was  the  full  rate  demand^  by  the  cable 
company,  nor  from  the  acceptance  by  sub- 
ordinate officials  of  the  Philippine  govern- 
Doent  of  the  tax  on  receipts  from  messages 
eomputed  as  required  by  such  concession, 
nor  from  a  statement  of  account  showing  a 
balance  favorable  to  the  United  States  which 
was  paid  to  and  accepted  by  the  treasurer  of 
the  Philippine  government,  which  statement 
was  prepared  without  suggestion  of  demand 
from  the  government  of  the  United  States, 
or  even  from  the  Philippine  government,  and 
in  which,  in  order  to  give  it  the  form  of  an 
aeeount,  the  company  was  obliged  to  treat 
as  unpaid,  charges  for  tolls  over  the  Hong- 
kong-Manila cable,  all  of  which  had  been 
paid  by  the  United  States  government  and 
aecepted  by  the  company.  Eastern  Exten- 
sion, etc.,  Co.  i\  U.  S.,  (1920)  251  U.  S.  366, 
40  8.  Ct.  168,  64  U.  S.   (L.  ed.)  — , 


Vol.  V,  p.  668,  Jud.  Codev  sec.  156. 

[First  ed.,  1912  Supp.,  p.  204.] 

IV.  COMPUTATIOW  OF  TiME    (p.   670) 

Taking  property  for  army  post. —  The  tak- 
ing of  a  placer  mining  claim  as  part  of  a 
site  for  an  army  post  must,  for  the  purpose 
of  applying  the  statute  of  limitations  to  a 
suit  against  the  government  for  compensation, 
be  deemed  to  have  been  on  the  date  of  the 
approval  or  ratification  by  the  Secretarv  of 
War  of  the  unauthorized  action  of  a  mili- 
tary commander  in  taking  possession,  and 
not  on  the  date  of  the  latter's  action,  in  view 
of  the  fact  that  the  Secretary  of  War  alone 
possessed  the  requisite  authorization  from 
Congress  to  determine  whether  the  army 
post  should  be  established  and  what  land 
should  be  taken  therefor,  and  the  Secretary's 
action  was  none  the  less  a  taking  of  the 
mining  claim  because  the  President,  when 
reserving  the  tract  from  sale  and  setting  it 
aside  for  military  purposes,  had  done  so 
**  subject  to  any  legal  rights  which  may 
exist  to  any  land  within  its  limits."  U.  S. 
r  North  American  Transp.,  etc.,  Co.,  (1920) 
253  U.  S.  330,  40  S.  Ct.  518,  64  U.  S.  (L. 
ed.)   — ,  affirming   (1918)   53  Ct.  CI.  424. 

Vol.  V,  p.  673,  Jud.  Code,  $ec.  16Z 

[First  ed.,  1912  Supp.,  p.  2t)6.] 
Inquiry  into  ownership. —  In  determining 
the  jurisdictional  question  of  ownership,  in 
cases  brought  under  the  provisions  of  this 
section,  the  validity  of  a  sale  of  cotton  to  the 
Confederate  states  by  the  tutor  of  infant 
owners  residing  in  Tx)ui8iana,  may  be  in- 
quired into  by  this  court,  even  though  the 
property  at  time  of  seizure  by  the  federal 
government  were  in  the  possession  of  the 
purchaser.  Walker  r.  U.  S.,  (1919)  64  Ct. 
CI.  48. 

Vol.  V,  p.  680,  Jud.  Code,  sec.  177. 

[First  ed.,  1912  Supp.,  p.  208.] 
Condemnation  proceedings. — The  compen- 
sation recoverable  in  the  Court  of  Claims  for 
the  taking  by  the  government  of  private 
property  in  Alaska  for  a  public  use  is  the 
value  of  the  property  as  of  the  date  of  the 
taking.  It  cannot  include  any  amount  for 
use  and  occupation  between  the  time  of  the 
takincr  and  the  entry  of  judgment,  where, 
except  for  an  allegation  in  the  petition  that 
the  United  States  is  indebted  in  a  specified 
amount  for  use  and  occupation,  there  was  no 
request  in  the  Court  of  Claims  of  any  kind  in 
lespect  to  such  allowance,  and  that  court 
did  not  mention  the  subject  in  its  opinion, 
and  it  is  nut  referred  to  in  the  application 
for  an  appeal,  since,  if  it  is  interest  that 
the  owner  seeks,  its  allowance  is  forbidden 
by  this  section,  and,  if  it  is  not  interest, 
the  facts  found  fail  to  supply  the  basis  on 
which  any  claim  in  addition  to  that  for  the 
value  of  the  property  should  rest.  U.  S.  i*. 
Xorth   American   Transp.,   etc.,   Co.,    (1920) 


630 


FED.  STAT.  ANN  — 1920  SITPP.       J«d.  Code,  §§  i95-«33. 


253  U.  S.  330,  40  S.  Ct.  618,  64  U.  S.  (L. 
ed.)    — ,   affl/rming    (WIS)    63    Ct.    CI.    424. 

In  U.  S.  V.  Rogers,  (C.  C.  A.  8th  Cir. 
1919)  267  Fed.  397,  168  C.  C.  A.  437,  it  was 
held  that  interest  might  be  awarded  against 
the  United  States  in  a  condemnation  pro- 
ceeding from  the  date  of  the  taking.  The 
court  said: 

"  In  the  rule  of  immunity  of  the  govern- 
ment from  liability  for  interest,  the  term 
'  interest '  ia  generally  used  as  meaning  com- 
pensation for  the  use  or  forbearance  of 
money,  or  damages  for  its  detention.  But 
the  position  of  the  government  in  the  case  at 
bar  IS  not  like  that  which  it  occupies  when  a 
claim  or  demand  on  contract  is  asserted 
against  it.  True,  it  is  said  that,  when  the 
government  takes  possession  of  private  prop- 
erty for  public  use  in  advance  of  formal 
proceedings  in  eminent  domain,  the  right  of 
the  acquiescing  owner  arises  ex  contractu 
(United  States  v.  Great  Falls  Mfg.  Co.,  112 
U.  S.  (^5,  6  Sup.  Ct.  306,  28  L.  Ed.  846)  ; 
but  that  is  by  way  of  implication  that  com- 
pensation is  intended  by  the  government,  in- 
stead of  a  trespass  for  which  the  land- 
owner has  no  eniorceable  remedy.  The  duty 
and  obligation  to  make  just  compensation 
in  such  a  case  is  fundamental,  and  whatever 
18  an  essential  element  in  that  compensation 
cannot  be  excluded,  even  by  legislative  enact- 
ment. The  question  of  compensation  is  a 
judicial  one." 

Indian  claimi. — The  provision  of  this  sec- 
tion against  the  allowance  of  interest  upon 
any  claim  against  the  United  States  up  to 
the  time  of  the  rendition  of  judgment 
thereon  by  the  Court  of  Claims  unless  upon 
a  contract  expressly  stipulating  for  the  pay- 
ment of  interest,  is  applicable  to  the  unpaid 
consideration  due  to  Indians  under  a  treaty 
which  made  a  present  cession  of  their  lands 
to  the  United  States  for  a  consideration  to 
be  paid  thereafter,  with  no  mention  made 
of  interest.  U.  S.  v.  Omaha  Tribe  of  Indians. 
(1920)  263  U.  S.  275,  40  S.  Ct.  622,  64  U.  S. 
(L.  ed.)  — ,  affimUng  in  part  and  reversing 
in  part   (I^IS)   63  Ct.  CI.  649. 

Interest  was  allowed  in  U.  S.  v,  Rogers, 
(C.  C.  A.  .8th  Cir.  1919)  267  Fed.  307,  168 
C.  C.  A.  437;  U.  S.  v.  Highsmith,  (C.  C.  A. 
8th  Cir.  1919)  267  Fed.  401,  168  C.  C.  A. 
441. 

Vol.  V,  p.  689,  Jud.  Code,  sec.  195. 

[First  ed-,  1912  Siipp.,  p.  213.] 

A  writ  of  certiorari  to  the  Court  of  Cus- 
toms  Appeals  was  granted  in  U.  S.  r.  Aetna 
Explosives  Co.,  (1920)  263  U.  S.  481,  40 
S.  Ct.  483^  64  U.  S.    (L.  ed.)    — . 

Vol.  V,  p.  691,  Jud.  Code,  sec.  198. 

[First  ed.,  1912  Supp.,  p.  214.] 

Assignments  of  error. —  An  appellee  in 
Court  of  Customs  Appeals  must  confine  him- 
self to  supporting  the  decision  of  the  Board 
of  United  States  General  Appraisers.    U.  S. 


r.  Coroners  Bros.,  ( 1919 )  9  U.  S.  Cast.  App. 
220. 

Burden  of  proof. — ^A  protectant  must  show 
not  only  the  incorrectness  of  the  classifica- 
tion protested  against  hut  also  the  correct- 
ness of  the  one  claimed.  Where  the  mer- 
chandise is  dutiahle  neither  as  classified  nor 
claimed,  the  protestant  has  not  sustained 
this  burden  of  proof,  and  must  fail.  U.  8. 
V.  Sears,  Boebuck  ft  Co.,  (1918)  9  U.  8. 
Cust.  App.  33. 

A  finding  by  the  appraiser  and  collector 
that  the  value  of  a  carton  is  part  of  the 
value  of  a  handkerchief  contained  in  it  and 
not  a  packing  charge,  puts  upon  one  claim- 
ing the  contrary  the  burden  of  proof.  U.  S. 
f.  Kappolt,   (1918)  .9  U.  S.  Cust.  App.  21. 

Conciiuiveness  of  findings. — ^The  finding  of 
the  Board  of  United  States  General  Ap- 
praisers upon  a  question  of  fact  is  entitled 
to  controlling  weight  in  the  absence  of  satis- 
factory evidence  to  the  contrary.  U.  8.  v. 
Mutual  China  Co.,  (1919)  9  U.  S.  Cust. 
App.  232. 

And  with  the  testimony  in  conflict,  the 
Board  of  Greneral  Appraisers'  finding  of  fact 
should  control.  Seward  r.  U.  8.,  (1918)  9 
U.  S.  Cust.  App.  4. 

Vol.  V,  p.  708,  Jud.  Code,  sec.  233. 

[First  ed.,  1912  Supp.,  p.  229.] 

1.  Scope  and  construction. 
II.  State  a  party. 

4.  State  against  state. 
8.  Citizen  against  state. 

I.  Scope  aiyd  CoNsntucnoir   (p.  709) 

Citiien  against  United  States  olBcezB.— 
The  Supreme  Court  may  not  entertain  origi- 
nal jurisdiction  of  a  suit  brought  by  a 
citizen  of  a  state  against  officers  of  the 
United  States.  Duhne  «?.  New  Jersey,  (1920) 
261  U.  S.  311,  40  St.  Ct.  154,  64  U.  a 
(L.  ed.)   — . 

n.  State  a  Pabtt 

4.  State  AgcUnst  State   (p.  710) 

Consolidation  of  controversies  between 
states. —  In  Pennsylvania  v.  West  Virginia, 
(1920)  262  U.  S.  563,  40  S.  Ct.  357,  64 
U.  S.  (L.  ed.)  — ,  controversies  between 
states  were  consolidated  and  a  commissioner 
appointed,  with  the  power  of  a  master  in 
chancery,  to  take  and  return  the  testimony. 

Interyention  by  United  States. —  In  a  suit 
between  states  the  motion  of  the  United 
States  for  leave  to  intervene  therein  for  an 
injunction  and  the  appointment  of  a  receiver 
was  granted.  Oklahoma  r.  Texas,  (1920) 
252  U.  S.  372,  40  S.  Ct.  963,  64  U.  S.  (L. 
ed.)  — . 

8.  Citieen  Against  StaU  (p.  715) 

The  judicial  power  granted  by  the  Consti- 
tution to  the  United  States  does  not  embrace 
the  authority  to  entertain  a  suit  brought  by 
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a  citizen  against  his  own  state,  without  its 
consent.  Duhne  r.  New  Jersey,  (IQfiO)  251 
U.  a. 311,  40  S.  a,  164,  64  U.  S.  (L.  ed.)  — . 

Vol.  V,  p.  717,  JucL  Code,  sec.  234. 

[First  ed.,  1912  Supp.,  p.  230.] 
Eixor  in  order  for  appointment  of  auditor 
at  gronnd  for  issuance  of  mandamus  or  pro- 
hibition.—  Error  in  providing,  in  an  order 
for  the  appointment  of  an  auditor  in  an 
action  at  law,  that  the  expense  be  paid  by 
one  or  both  of  the  parties,  in  accordance 
with  the  discretion  of  the  trial  court,  does 
not  require  that  the  extraordinary  remedies 
of  mandamus  or  prohibition  be  granted,  but, 
if  petitioner  deems  himself  prejudiced  by 
the  error,  he  may  seek  redress  through  appli- 
cation to  the  District  Court  for  a  modifica- 
tion of  the  order,  or,  after  final  .mdgment,  by 
writ  of  error  from  the  Circuit  Court  of 
Appeals.  Ea  p.  Peterson,  {1«20)  263  U.  S. 
300,  40  S.  a.  643,  64  U.  S.    (L.  ed.)   — . 

Mandamus  or  prohibition  to  District  Court 
judse  where  constitutional  right  to  trial  by 
jury  inTOlTed.-— The  Supreme  Court  has  juris- 
diction of  a  petition  for  writs  of  mandamus 
or  prohibition  directed  to  a  District  Court 
judge,  by  which  relief  is  sought  against  the 
appointment  of  an  auditor  to  make  a  pre- 
Uminaxy  investigation  aa  to  the  facts,  hear 
the  evidence,  and  report  his  findings,  with  a 
view  to  simplifying  the  issues  for  the  jury, 
where  the  petitioner  asserts  that,  by  the 
appointment  of  such  auditor  and  proceeding^ 
thereimder,  his  constitutional  right  to  trial 
by  jury  would  be  violated.  Ex  p,  Peterson, 
(1920)  263  U.  S.  300,  40  St.  a.  543,  64 
U.  8.   (L.  ed.)  —. 

Vol.  V,  p.  723,  Jud.  Code,  sec.  237. 

[First  ed.,  1912  Supp.,  p.  230.] 

n.  Qeneral  considerations  affecting  review 
of  judgments  of  state  courts. 
1.  Statutory  limitation  on  authority 
to  review. 
V.  "Highest  court  of  a  state." 
VI.  Questions     reviewable     by     Supreme 
Court. 
1.  Federal  questions. 

a.  Necessity. 
3.  Local   and   general   law. 
8.  Presumptions. 
IX.  Validity  of   statute  of,   or  authority 
exercised   under,  state  "drawn 
in  question." 

1.  "Statute  of  state." 

X.  "Repugnant  to  constitution,   treaties 
or  laws  of  United  States.'* 

2.  Validity  of  state  constituticm  or 

laws  drawn  in  question. 

3.  Proper  construction  of  state  law 

drawn  in  question. 
6.  Impairment   of    or   giving   effect 

to  contract. 

XVn.  Record. 

1.  In  general. 

XIX.  Review  on  writ  of  certiorari. 


II.  General  Coitsioebations  Affcgtino  Re- 
view op  Judgments  of  State  Coubts 

1.    Statutory    Limitation    on    Authority    to 
Review  (p.  725) 

Assignments  of  error  which  involve  no  fed- 
eral question  cannot  be  reviewed  by  the 
Supreme  Court  of  the  United  States.  Kinzell 
V.  Chicago,  etc.,  R.  Co.,  (Idaho,  1020)  190 
Pac.  266. 

V.  "Highest  Cotjet  of  a  Stats   (p.  730) 

"Highest"  court  —  In  general. — A  judg- 
ment of  a  Missouri  Court  of  Appeals  which 
reversed  the  judgment  below  after  the  state 
Supreme  Court  had,  on  certiorari,  quashed  a 
prior  judgment  of  aifirmance  in  the  Court 
of  Appeals,  and  had  remanded  the  cause  to 
that  court  for  decision,  is  a  judgment  of  the 
highest  state  court  for  purposes  of  a  writ 
of  error  from  the  federal  Supreme  Court. 
Mergenthaler  Linotype  Co.  r.  Davis,  (1920) 
251  U.  S.  256,  40  S.  Ct.  133,  64  U.  8. 
(L.  ed.)  — ,  diemissing  writ  of  error  to  re- 
view State  t\  Robertson,  (1917)  271  Mo.  476, 
196  S.  W.  1132. 

A  judgment  of  a  California  District  Court 
of  Appeal  refusing  certiorari  to  an  inferior 
court  18  the  judgment  of  the  state  court  of 
last  resort  having  power  to  consider  the  case 
so  far  as  the  appellate  jurisdiction  of  the 
federal  Supreme  Court  is  concerned,  where 
such  appellate  court  assmned  jurisdiction  of 
the  cause,  and  the  Supreme  Court  of  the  state 
refused,  for  want  of  jurisdiction,  to  review 
the  judgment,  although  the  District  Court  of 
Appeal  may  have  erred  in  assuming  juris^ 
diction,  since  this  is  purely  a  question  of 
state  law.  Pacific  Gas,  etc.,  Co.  €7.  Police 
Ct.,  (1919)  261  U.  S.  22,  40  S.  Ct.  79,  64 
U.  S.  ( L.  eid. )  — ,  affirming  on  other  grounds 
(1016)   28  Cal.  App.  412,  162  Pac.  928. 

Jurisdiction  of  a  writ  of  error  from  the 
federal  Supreme  Court  to  the  Pennsylvania 
Superior  Court  to  review  a  judgment  which 
sustained,  on  the  supposed  authority  of  a 
decision  of  the  state  Supreme  Court,  an  order 
of  the  state  Public  Service  Commission  chal- 
lenged as  repugnant  to  the  Federal  Consti- 
tution, is  not  excluded  on  the  theory  that 
the  refusal  of  the  state  Supreme  Court  to 
permit  an  appeal  must  have  been  upon  the 
ground  that  the  commission  was  a  purely 
administrative  body;  that  it  had  no  judiciid 
power  to  declare  the  statute  under  which  it 
acted  unconstitutional ;  and  that  therefore  no 
question  of  the  constitutionality  of  the  stat- 
ute was  before  the  Superior  Court,  inasmuch  . 
as  an  appeal  to  the  state  Supreme  Court  was 
a  matter  of  right  if  the  case  had  involved 
such  a  question,  since  whatever  powers  a 
state  may  deny  to  its  commissions,  it  may 
not  give  them  power  to  do  what  the  laws  of 
the  United  States  forbid,  whether  they  call 
their  action  administrative  or  judicial,  and 
the  Superior  Court  treated  the  question  as 
open.  The  state  Supreme  Court  must  be  re- 
garded as  having  merely  denied  an  appeal 
upon  a  point  that  possibly  was  thought  to 
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have  been  decided  already  by  that  court. 
Pennsylvania  K  Co.  v.  Public  Service  Com- 
mission, (1919)  250  U.  S.  666,  40  S.  Ct. 
36,  64  U.  S.  (L.  ed.)  — ,  reversing  (1917) 
67  Pa.  Super.  Ct.  676. 

VL    Questions    Reviewable    bt    Sutbeme 

COUBT 

1.   Federal   Questions 

a.  Necessity  (p.  733) 

The  general  rule. —  Non-federal  grounds 
put  forward  by  the  highest  state  court  as  the 
basis  for  its  decision,  but  which  are  plainly 
untenable,  cannot  serve  to  bring  the  case 
within  the  rule  that  the  federal  Supreme 
Court  will  not  review  the  judgment  of  a  state 
court  where  the  latter  has  decided  the  case 
upon  an  independent  ground  not  within  the 
feideral  objections  taken,  and  that  ground  is 
sufficient  to  sustain  the  judgment.  Ward  t*. 
Love  County,  (1920)  253  U.  S.  17,  40  St.  Ct. 
419,  64  U.  S.  (L.  ed.)  — ,  reversing  (1918) 
68  Okla.  — ,  173  Pac  1050,  followed  in  Broad- 
well  17.  Carter  County,  (1920)  253  U.  S.  25, 
40  S.  Ct.  422,  64  U.  S.  (L.  ed.)  — ,  reversing 
(1918)  71  Okla.  — ,  176  Pac.  828. 

3.  Local  and  General  Law  (p.  742) 
Assessments. —  A  judgment  of  the  highest 
court  of  a  state  which,  by  affirming,  without 
more,  a  judgment  of  the  trial  court  directing 
a  reassessment  against  the  property  itself 
instead  of  against  a  street  railway  company 
of  the  share  of  the  expense  of  a  pavement 
properly  apportioned  to  a  central  strip  in  a 
highway  owned  in  fee  by  the  street  railway 
company,  leaves  in  serious  doubt  the  right 
of  the  company  to  a  new  and  adequate  hear- 
ing in  respect  of  the  assessment,  will  be  so 
modified  and  corrected  by  the  federal  Su- 
preme Court  on  writ  of  error  as  definitely 
to  preserve  such  right.  Oklahoma  R.  Co.  v. 
Severns  Pav.  Co.,  (1919)  251  U.  S.  104,  40 
S.  Ct.  78>  64  U.  S.  (L.  ed.)  — ,  modifying  tund 
affirming   (Okla.   1918)    170  Pac.  216. 

8.  Presumptions  (p.  750) 
Taxing    power    of    state    in    qnestion.— 
When  the  constituted  authority  of  the  state 
undertakes  to  exert  the  taxing  power,   and 
the  validity  of  its  action  is  brought  before 
the  federal   Supreme  Court,  every  presump- 
tion in  its  favor  is  indulged,  and  only  clear 
and  demonstrated  usurpation  of  power  will 
authorize  judicial   interference  with   legisla- 
tive  action.     Green  v.   Frazier,    (1920)    253 
U.  S.  233,  40  S.  Ct.  499,  64  U.  S.    (L.  ed.) 
— ,   {affirming   (N.  D.   1920)    176  N.  W.  11), 
wherein    it    was    held    that    judicial    inter- 
ference with  state  tax  legislation,  the  purpose 
of  which  has  been  declared  by  the  people  of 
the    state,    the   legislature,    and   the   highest 
state    court   to   be   of    a   public   nature    and 
within  the  taxing  power  of  the  state,  cannot 
be  justifted  unless  it  is  clear  beyond  reason- 
able controversy  that  rights  secured  by  the 
Federal  Constitution  have  been  violated. 


IX.  Validity  of  Statute  of,  ob  Authobity 

ExEBdSED  Undeb,  State  "Dbaww  is 
Question  " 

1.  ''Statute  of  State"    (p.  762) 

Following  construction  of  state  statute. — 
The  federal  Supreme  Court,  when  dealing 
with  the  constitutionality  of  state  statutes 
challenged  under  U.  S.  Const.,  14th  Amend., 
accepts  the  meaning  of  such  statutes  as  con- 
strued by  the  highest  court  of  the  state. 
Farncomb  v.  Denver,  (1920)  262  U.  S.  7,  40 
S.  Ct.  271,  64  U.  S.  (L.  ed.)  — ,  affirming 
(1918)    64  Colo.  13,  171  Pac.  66. 

X.  "  Repugnant  to  Constitution,  Tbeaties 

OB  Laws  of  United  States  " 

2.  Validity  of  State   Constitution  or   Laws 

Drawn  in  Question   (p.  753) 

To  the  same  effect  as  the  original  annota- 
tion see  Green  f.  Frazier,  (1920)  253  U.  S. 
233,  40  S.  Ct.  499,  64  U.  S.    (L.  ed.)   — . 

■ 

3.  Proper  Construction  of  State  Law  Drawn 

in  Question  (p.  763) 

Whether  a  state  statute  did  or  did  not 
validate  a  contract  theretofore  unenforce- 
able is  a  question  for  the  state  courts  to 
decide,  and  their  decision  is  not  subject  to 
review  in  the  federal  Supreme  Court.  Mun- 
day  r.  Wisconsin  Trust  Co.,  (1920)  252  U.  S. 
499,  40  S.  Ct.  365,  64  U.  S.  (L.  ed.)  — , 
affirming  (1918)  168  Wis.  31,  168  N.  VV. 
393,  169  N.  W.  612. 

5.  Impairment  of  or  Oiving  Effect  to  Con- 
tract (p.  756) 

Questions  determined  by  court. — "  When 
this  court  is  called  upon  to  decide  whether 
state  legislation  impairs  the  obligation  of  a 
contract,  it  must  determine  for  itself  whether 
there  is  a  contract,  and  what  its  obligation 
lb,  as  well  as  whether  the  obligation  has  been 
impaired.  Detroit  United  Railwav  <?.  Detroit, 
242  U.  S.  238,  249,  37  Sup.  Ct.  87,  61  L.  Ed. 
268.  But,  as  stated  in  Southern  Wisconsin 
Railwav  v.  Madison,  240  U.  S.  467,  461,  36 
Sup.  Ct.  400,  401    (60  L.  Ed.  739)  : 

" '  The  mere  fact  that  without  the  state 
decision  we  might  have  hesitated  is  not 
enough  to  lead  us  to  overrule  that  decision 
upon  a  fairly  doubtful  point.'"  Milwaukee 
Electric  R.,  etc.,  Co.  v,  Milwaukee,  (1920) 
252  U.  S.  100,  40  S.  Ct  306,  64  U.  S.  (L.  ed.) 
— ,  aiming  on  other  grounds  (1917)  166 
Wis.  163,  164  N.  W.  844. 

XVII.   Recobd 

1.  In  General  (p.  790) 
The  claim  in  the  state  trial  court  that  st 
ruling  was  contrary  to  U.  S.  Const.,  14th 
Amend.,  affords  no  basis  for  a  writ  of  error 
from  the  federal  Supreme  Court,  where  no 
such  contention  was  made  in  the  assignment 
of  errors  in  the  highest  court  of  the  stat«, 
nor  was  it,  so  far  as  appears  by  the  record, 
otherwise   presented    to   or   passed   upon    hy 
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that  court.  Hiawassee  River  Power  Co.  9. 
Carolina-Tennessee  Power  Co.,  (1920)  252 
U.  S.  341.  40  S.  a.  330,  64  U.  S.  (L.  ed.) 
— ,  {dismissing  writ  of  error  to  review 
(1918)  175  N.  C.  668,  96  S.  E.  99)  wherein 
the  court  said: 

"If   a  general  statement  that  the   ruling 
of  the    state    court   was    against    the    14th 
Amendment  were  a  sufficient  specification  of 
the  claim  of  a  right  under  the  Constitution 
to  give  this  court  jurisdiction  ( see  Clarke  v. 
McDade,  165  U.  S.  168,  172,  41  L.  ed.  673, 
«74,    17    Sup.    Ct.    Rep.    284;    Capital    City 
Dairy  Co.  v.  Ohio,   183   U.   S.   238,  248,   46 
L.  ed.  171,  176,  22  Sup.  Ot.  Rep.  120;  Mar- 
vin t?.   Trout   199   U.   S.   212,   217,   224,   50 
L  ed.   157,  159,  161,  26  Sup.  a.  Rep.   31), 
still  the  hasis  for  a  review  by  this  court  is 
wholly  lacking  here.     For  the  14th  Amend- 
ment was  mentioned  only  in  the  trial  court. 
In  the  supreme  court  of  the  state  no  men- 
tion was  made  of  it  in  the   assignment  of 
errors;  nor  was  it,  so  far  as  appears  by  the 
record,  otherwise  presented  to  or  passed  upon 
hy  that  court.    The  denial  of  the  claim  was 
specifically  set  forth  in  the  petition  for  the 
writ  of  error  to .  this  court  and  in  the  as- 
signment of  errors  filed  here.    But  obviously 
that  was  too  late.    Chicago,  I.  t  L.  R.  Co.  t;. 
McGuire,  196  U.  S.  128,  132,  49  L.  ed.  413, 
417,  25  Sup.  Ct.  Rep.  200.    The  omission  to 
set  it  up  properly  in  the  supreme  court  of 
the  state  was  not  cured  by  the  allowance  of 
the  writ  of  error  by  its  chief  justice.  Appleby 
©.  Buffalo,  221  U.  S.  524,  529,  65  L.  ed.  838, 
840,  31   Sup.  Ct.  Rep.  699;   Hulbert  t%  Chi- 
cago,  202   U.   S.   275,   280,    50  L.   ed.    1026, 
1028,  26  Sup.  a.  Rep.  617;  .Marvin  t*.  Trout, 
199  U.  S.  212,  223,  50  L.  ed.   157,   161,  26 
Sup.  Ct.  Rep.  31. 

"Wc  have  no  occasion,  therefore,  to  con- 
sider whether  the  claim  of  denial  of  rights 
pider  the  14th  Amendment  was  substantial 
in  character  which  is  required  to  support  a 
writ  of  error.  Equitable  Life  Assur.  Soc.  t-. 
Brown,  187  U.  S.  308,  311,  47  L.  ed.  190, 
192,  23  Sup.  a.  Rep.  123.  Compare  Hen- 
dersonville  Light  &  P.  Co.  v.  Blue  Ridge 
Interurban  R.  Co.,  243  U.  a  563,  61  L.  ed. 
900,  37  Sup.  Ct.  Rep.  440." 

XIX.  Review  on  Writ  of  Cebtiobabi 

(p.  794) 

See  notes  to  1918  Supp.,  p.  411,  sec.  2  (Act 
Sept.  6,  1916),  infra,  this  Supplement,  p.  657. 

Scope  of  review.— *M\Tien  a  writ  of  cer- 
tiorari is  issued  to  the  highest  court  of  a 
state,  the  Supreme  Court  of  the  United 
States  is  not  concerned  with,  nor  does  it 
have  jurisdiction  to  dispose  of,  the  merits, 
except  in  so  far  as  they  relate  to  the  federal 
question  upon  which  its  jurisdiction  de- 
pends." Kinzell  v.  Chicago,  etc..  R.  Co., 
(Idaho  1920)  190  Pac.  255,  distinguishing 
review  under  this  section  from  review  on 
wrtiorari  directed  to  the  Circuit  Court  of 
Appeals  under  Judicial  Code  section  240,  6 
Fed.  Stat.  Ann.    (2d  ed.)    854. 


Vol.  V  n.  794,  Jud.  Code,  sec.  238. 

[First  ed.,  1912  Supp.,  p.  231.] 

I.  Scope  of  statute  and  general  matters. 
1.  In  general. 

8.  Frivolous  grounds  and  moot  ques- 
tions. 
III.  Final  judgments. 
IV.  "Jurisdiction  of  court  in  issue.'* 

1.  In  general. 

2.  Separate     appeals     and     right     of 

election  between  Supreme  Court 
and  Circuit  Court  of  Appeals, 
a.  Central    consideration    of    sub' 

ject. 
h.  urisdiction     sole    question     in 
issue. 
5.  When  jurisdiction  is  in  issue. 
VI.  Constitutional  questionii  in  issue. 

3.  "  Constitution     or     law     of     ^tate 

claimed  to  be  in  contravention 
of      Constitution      of      Unitud 
States." 
e.  Illustrations. 

4.  Exclusiveness     of     jurisdiction     of 

Supreme  Court. 

I.  Scope  of  Statute  and  General  Matters 

1.  In  General  (p.  797) 

Jurisdiction  of  a  direct  writ  of  error  frcmi 
the  federal  Supreme  Court  to  a  District 
Court  once  having  attached  because  of  the 
presence  of  constitutional  questions  con- 
tinues, although  such  questions  have  since 
been  decided  in  other  cases  to  be  without, 
merit,  for  the  purpose  of  disposing  of  other 
questions  raised  in  the  record.  Pierce  t\ 
U.  S.,  (1920)  252  U.  S.  239,  40  S.  Ct.  205, 
64  U.  S.    (L.  ed.)   — . 

8.  Frivolous  Grounds  and  Moot  Questum^ 

(p.  799) 

The  contention,  by  the  owner  of  a  non- 
exclusive franchise  to  use  the  streets  of  a 
town  for  the  distribution  of  electric  current, 
that  competition  in  business  likely  to  result 
from  a  similar  grant  to  another  corporation 
would  be  a  violation  of  its  own  contract,  or  a 
taking  of  its  property  in  violation  of  the 
Federal  Constitution,  is  too  plainly  frivolom* 
to  serve  as  the  basis  of  an  appeal  to  the 
Supreme  Court  from  a  decree  of  a  District 
Court  dismissing  a  suit  for  injunctive  relief. 
Piedmont  Power,  etc.,  Co.  v.  Graham,  (1920) 
253  U.  S.  193,  40  S.  Ct.  453,  04  U.  S. 
(L.  ed.)  — . 

III.    Final  Judgments   (p.  800) 

Admiralty  suit. — A  decree  of  a  federal 
District  Court  dismissing  for  lack  of  juris- 
diction the  petition  of  the  defendant  vessel 
owner  in  an  admiralty  suit  to  bring  in  as 
a  party  defendant  a  corporation  which  it  is 
asserted  would  be  liable  as  an  indemnitor 
if  the  liability  of  the  vessel  should  be  estab- 
lished lacks  the  finality  essential  to  support 
an    appeal.      Oneida     Mav.     Corp.     v.    Job, 
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(1920)  262  U.  S.  521,  40  S.  Ct.  957,  64 
U.  8.    (L.  ed.)  — . 

Judgment  on  habeas  corpne  bated  on  three 
separate  affidavits. — A  single  judgment  upon 
a  petition  for  a  writ  of  habeas  corpus  setting 
forth  a  detention  of  the  relator  in  extradi- 
tion proceedings  on  three  separate  affidavits 
is  not  reviewable  on  appeal,  where  such 
ji\dgnient,  though  directing  that  the  writ  be 
denied  as  to  the  commitment  on  one  of  these 
affidavits,  also  declared  that  the  writs  of 
habeas  corpus  are  granted  as  to  the  com- 
mitments on  the  other  two  affidavits,  and 
ordered  that  the  case  be  remanded  for  fur- 
ther hearing,  since  only  one  branch  of  the 
case  having  been  finally  dbposed  of  below, 
none  of  it  is  reviewable.  Collins  v.  Miller, 
(1920)  262  U.  S.  364,  40  S.  Ct.  347,  64 
U.  S.   (L.  ed.)   — . 

Effect  of  failure  of  either  party  to  raise 
question  of  finality  of  judgment. —  The 
fundamental  question  whether  the  judgment 
appealed  from  is  a  final  one  must  be 
answered,  although  not  raised  by  either 
party.  CoUins  v.  Miller,  (1920)  252  U.  S. 
864,  40  S.  Ct.  347,  64  U.  S.    (L.  ed.)    — . 

IV.  "  JxTRisDicmoir  of  Court  in  Issue  '* 
1.  In  General  (p.  801) 

To  same  effect  as  original  annotation,  see 
Shapley  v.  Cohoon,  (CCA.  1st  Cir.  1920) 
263  Fed.  993. 

Appeals  which  must  go  directly  to  the 
Supreme  Ourt  are  those  wherein  the  juris- 
diction of  the  District  Court  as  a  federal 
court  is  involved.  An  objection  to  the  juris- 
diction of  a  bankruptcy  court  over  certain 
property  is  not  within  the  act.  In  re  Amy, 
(C  C  A.  2d  Cir.  1920)  263  Fed.  8. 

Decision  of  other  questions. — ^That  other 
questions  which  were  incidentally  involved 
in  the  main  question  of  jurisdiction  were 
also  decided  does  not  permit  an  appeal  to 
the  Circuit  Court  of  Appeals.  Nickels  &. 
Pullnuin  Co.,  (C  C.  A.  4th  Cir.  1919)  263 
Fed.  551. 

2.  Separate  Appeals  and  Right  of  Blection 
Between  Supreme  Court  and  OirciUt 
Court  of  Appeals 

a.  Greneral  Consideration  of  Subject  (p.  801) 

A  case  may  properly  be  appealed  to  the 
Circuit  Court  of  Appeals  where  there  are 
other  questions  in  the  case  beside  that  of 
jurisdiction.  Stebbins  v.  Selig,  (C  C.  A.  8th 
Cir.  1919)  257  Fed.  230,  168  C  C  A.  314. 

b.  Jurisdiction  Sole  Question  in  Issue 

(p.  805) 

To  same  effect  as  original  annotation,  see 
Blumenstock  Bros.  Advertising  Agency  ©. 
Curtis  Pub.  Co.,  (C  C  A.  7th  Cir.  1919) 
258  Fed.  927,  170  C  C  A.  123. 

6.  When  Jurisdiction  is  in  Issue  (p.  806) 

Other  illustrations.— Chipman  v.  Thomas 
B.  Jeffrey  Co.,  (1920)  251  U.  S.  373,  40 
S.   Ct.    172,  64  U.   S.    (L.   ed.)    — ,  holding 


service  of  summons  insufficient  to  give  juris- 
diction over  foreign  corporation.  Canton 
First  Nat.  Bank  r.  Williams,  (1920)  252 
U.  S.  504,  40  S.  Ct.  372,  64  U.  S.  (L.  ed-)  — , 
holding  that  a  suit  by  a  national  bank  to 
restrain  the  Comptroller  of  the  Currency; 
can  be  brought  only  in  the  district  where 
such  bank  is  located  and  may  there  be 
maintained  upon  service  made  upon  the  de- 
fendant wherever  found. 

VI.  Constitutional  Questions  in  Issuk 

3.  Constitution  or  Lato  of  State  Claimed  to 

be  in  Controjvention  of  Constitution 

e.  Illustrations  (p.  832) 

Impairment   of  obligation   of  contract. — 

The  question  whether  the  obligations  of  a 
contract  with  a  state  were  impaired  by 
Hubsequent  state  legislation  is  one  which  wiu 
warrant  a  direct  writ  of  error  from  the 
federal  Supreme  Court  to  a  District  Court. 
Hays  r.  Seattle,  (1920)  251  U.  S.  233,  40 
S.  Ct.  125,  64  U.  S.  (L.  ed.)  — ,  affirming 
(W.  D.  Wash.  1915)   226  Fed.  287. 

A  decision  of  the  highest  court  of  a  state 
is  not  reviewable  in  the  federal  Supreme 
Court  as  presenting  the  question  whether 
contract  obligations  were  impaired  by  the 
effect  given  to  a  municipal  ordinance  re- 
pealing a  street  lighting  and  power  fran- 
chise, where  this  contention  was  first  msuie 
in  the  intermediate  state  appellate  court, 
and  no  effect  whatever  was  given  to  auch 
ordinance,  either  by  that  court  or  by  the 
state  court  of  last  resort,  each  court  reach- 
ing the  conclusion  under  review  independ- 
ently of  and  without  reference  to  such  ordi- 
nance. Hardin -Wyandot  Co.  €.  Upper  San- 
dusky, (1919)  251  U.  S.  173,  40  S.  Ct.  104, 
64  U.  S.  (L.  ed.)  — ,  affirming  (1916)  93 
Ohio  St.  428,  113  N.  E.  402. 

4.  Eaclusiveness  of  Jurisdiction  of  Supreme 

Court  (p.  834) 

To  same  effect  as  original  annotation,  see 
Chamberlin  t?.  Q.,  etc.,  Co.,  (C  C  A.  7tb. 
Cir.   1919)    260  Fed.  933,  171  C.  C.  A.  675. 

Vol.  V,  p.  838,  Jud.  Code,  sec.  239. 

[First  ed.,  1912  Supp.,  p.  231.] 

III.    Table    of    Cases    Where   Qttestioks 
Wise  Certified   (p.  948) 

Porto  Rico  Ry.,  etc.  Co.  <?.  Mor,  (1020) 
253  U.  S.  346,  40  S.  Ct.  616,  64  U.  S. 
(L.  ed.)  — ,  question  certified  by  the  Circuit 
Court  of  Appeals  for  the  first  circuit  as  to 
the  jurisdiction  of  the  United  States  District 
Court  for  Porto  Rico. 

Vol.  V,  p.  854,  Jud.  Code,  seo.  240. 

[First  ed.,  1912  Supp.,  p.  232.] 

I.  Power  to  review  hy  certiorari,  in  generaL 

1.  Confined  to  cases  not  reviewable  oik 

appeal  or  writ  of  error. 

2.  Comprehensive  power  of  review. 
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II.  Discretion  in  exercise  of  power. 

2.  Power  sparingly  exercised. 

3.  Before  final  (i&cree  in  Circuit  Court 

of  Appeals. 

4.  Illustrations  of  exercise  of  power, 
m.  Procedure  for  obtaining  writ. 

6.  Petition  for  certiorari  united  with 

appeal  or  writ  of  error. 

7.  On    motion    to   dismiss    appeal    or 

writ  of  error. 

V.  Hearing    and    examination,    determina- 

tion, and  remand. 

VI.  Table  of  certiorari  cases. 

2.  Cases  or  questions  of  importance. 

3.  Division  of  opinion  in  Circuit  Court 

of  Appeals. 

5.  Other  federal  courts  in  conflict. 

8.  Patent  cases. 

12.  MiscellaneouB  cases, 
c.  Other  cases. 

I.   POWEB  TO  BSVIEW  BY  CESTIOBABI,  IN 

Gbnsbal 

1.  Confined  to  Cases  Not  Reviewable  on  Ap- 

peal or  Writ  of  Error  (p.  8d5) 

The  Supreme  Court  may,  under  this  sec- 
tion, bring  up  by  certiorari  directed  to  a 
Circuit  Court  of  Appeals  a  cause  in  which 
the  decree  of  the  latter  court  is  made  Ihial 
by  f  128,  and  may  treat  the  cause  as  if  on 
appeal.  Meccano  r.  Wanamaker,  (1920)  253 
U.  8.  136,  40  S.  Ct.  463,  64  U.  S.  (L.  ed.)  — , 
affirnUng  on  other  grounds  (C.  C.  A.  2d 
Cir.  1918)  250  Fed.  450,  162  C.  C.  A.  520, 
which  reversed  (S.  D.  N.  Y.  1917)  241  Fed. 
133. 

2.  Comprehensive  Power  of  Review  (p.  866) 

In  general. — The  federal  Supreme  Court, 
on  certiorari  to  review  a  judgment  of  a  Cir- 
Boit  Court  of  Appeals  which  reversed  a  judg- 
ment below  in  favor  of  plaintiffs  and  order^ 
a  new  trial,  may  deal  only  with  the  matter 
considered  by  the  Circuit  Court  of  Appeals, 
and  remand  the  cause  for  any  needed  action 
upon  other  questions,  or  it  may  proceed  it- 
self to  a  complete  decision,  whco'e  defend- 
ant does  not  rely  entirely  upon  the  ground 
of  decision  advanced  by  the  Circuit  Court 
of  Appeals,  but  urges  that  if  it  be  not 
well  taken,  the  record  discloses  other  grounds 
not  considered  by  that  court  for  reversing 
the  judgment  and  ordering  a  new  trial,  and 
that  if  its  decision  be  right,  it  is  not  suffi- 
ciently comprehensive  to  serve  as  a  guide  to 
the  court  and  the  parties  upon  another  trial, 
plaintiffs  insisting  that  the  judgments  in 
the  District  Court  were  right  and  shoidd  be 
affirmed.  Cole  v,  Ralph,  (1920)  252  U.  S. 
286,  40  S.  a.  321,  64  U.  8.  (L.  ed.)  — , 
reversing  on  other  grounds  (C.  C.  A.  9th  Cir. 
1918)  249  Fed.  81,  161  C.  C.  A.  133. 

The  Supreme  Court  will  not  undertake,  on 
certiorari  sued  out  to  review  a  decree  of  a 
Circuit  Court  of  Appeals  which  reversed  a 
decree  of  a  District  Court,  granting  a  pre- 
liminary injunction,  to  decide  which  one  of 
two  conflicting  views  expressed  by  two  Cir- 


cuit Courts  of  Appeals  is  the  correct  one,  nor 
to  decide  the  several  issues  involved  upon  the 
merits.  Meccano  v.  Wanamaker,  (1920)  253 
U..S.  136,  40  S.  Ct.  463,  64  U.  8.  (L.  ed.) 
— ,  affimUng  (C,  C.  A.  2d  Cir.  1918)  250 
Fed.  450,  162  C.  C.  A.  520,  which  reversed 
(S.  D.  N.  Y.  1917)  241  Fed.  133. 

II.    DiSCBETION    Qf    EXEBCISE    OF    POWIS 

2.  Power  Sparingly  Ewercised  (p.  856)  ' 

A  decree  of  a  Circuit  Court  of  Appeals 
which,  upon  a  view  of  all  relevant  circum- 
stances, reversed  an  order  of  the  trial  court 
granting  a  preliminary  injunction,  will  not 
be  disturbed  by  the  Supreme  Court  on  cer- 
tiorari except  for  strong  reasons.  Meccano 
V,  Wanamaker,  (1920)  253  U.  8.  136,  40  S. 
Ct.  463,  64  U.  8.  (L.  ed.)  — ,  affbrnumg  (C. 
C.  A.  2d  Cir.  1918)  260  Fed.  450,  162  C.  C. 
A.  520,  which  reversed  (8.  D.  N.  Y.  1917) 
241  Fed.  133. 

3.  Before  Final  Decree  in  Circuit  Court  of 
Appeals  (p.  857) 

In  Spiller  f?.  Atchison,  etc.,  R.  CJo.,  (1920) 
263  U.  8.  117,  40  8.  Ct.  466,  64  U.  8.  (L. 
ed.)  — ,  judgments  not  final  were  reviewed 
on  certiorari,  the  court  saying:  "Upon  con- 
sideration of  the  particular  circumstances  of 
the  case,  we  have  concluded  that  a  writ  of 
certiorari  ought  to  be  allowed,  without  fur- 
ther protracting  the  litigation  to  the  extent 
that  would  be  necessary  in  order  to  reach 
final  judgmentb.'' 
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4.  lUusirations  of  Emercise  of  Power 
(p.  868) 
Recovety  of  amounts  awarded  in  repara- 
tion order  of  Interstate  Commerce  Comtnis- 
gion. —  Decrees  of  a  Circuit  Court  of  Appeals 
which  reversed  decrees  below  for  the  recovery 
of  the  amounts  awarded  in  a  reparation 
order  made  by  the  Interstate  Ommerce  Com- 
mission, and  remanded  the  cause  for  a  new 
trial,  are  reviewable  in  the  Supreme  Court 
by  certiorari  imder  this  section,  in  the  case 
of  those  which  are  made  final  by  the  com- 
bined effect  of  sections  128  and  241,  be- 
cause the  requisite  jurisdictional  amount 
is  not  involved,  and  in  the  case  of  the  other 
decrees  by  virtue  of  section  262,  in  aid  of  the 
ultimate  jurisdiction  of  the  Supreme  Court 
to  review  such  decrees  by  writ  of  error. 
Spiller  V.  Atchison,  etc.,  R.  Co.,  (1920)  253 
U.  8.  117,  40  8.  Ct.  466,  64  U.  8.  (L.  ed.) 
— ,  reversing  on  other  grounds  (C.  C.  A. 
8th  Cir.  1917)  246  Fed.  1,  158  C.  C.  A.  227; 
(C.  C.  A.  8th  Cir.  1918)  249  Fed.  677,  161 
C.  C.  A.  587. 

III.  Pbocedube  fob  Obtaikino  Wbit 

6.  Petition  for  Certiorari  United  with  Appeal 
or  Writ  of  Error  (p.  860) 

Pell  V,  McCabe,  (1919)  250  U.  8.  573,  40 
8.  Ct.  43,  63  U.  8.  (L.  ed.)  1147,  was  a  case 
of  an  appeal  and  n  certiorari,  the  former 
being  dismissed. 
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In  Spiller  p.  Atchison,  etc.,  R.  Co.,  (1920) 
253  U.  S.  117,  40  S.  Ct.  466,  84  U.  S.  (L. 
ed.)  — ,  there  was  a  writ  of  error  and  a 
petition  for  a  writ  of  certiorari,  the  fomier 
being  dismissed  and  a  hearing  had  on  the 
latter. 

7.  On  Motion  to  Diamias  Appeal  or  Writ  of 

Error    (p.   861) 

After  dismiMEl  of  a  writ  of  error  by  the 

Supreme  Court  for  want  of  jurisdiction,  a 
writ  of  certiorari  was  awarded,  a  petition 
tlierefor  having  been  filed  in  due  season,  in 
Spiller  V.  Atchison,  etc.,  R.  Co.,  (1920)  253 
IT.  S.  117,  40  S.  Ct.  466,  64  U.  S.  (L.  ed.)  — . 

V.  Hearing  and  Exam.ination,  Detebmina- 
TION,  AND  BxacAND  (p.  862) 

Concnrrent  findings  of  fact  by  two  conrta 
below. —  The  concurrent  judgment  of  the  two 
courts  below  that  a  railway  carrier  was  not 
negligent  in  failing  to  give  warning  to  a 
brakeman  concerning  the  use  of  freight  cars 
with  handholds  only  at  two  diagonal  corners 
will  not  be  disturbed  by  the  Supreme  Court. 
Boehmer  r.  Pennsylvania  R.  Co.,  (1920) 
252  U.  S.  496,  40  S.  Ct.  409,  64  U.  S.  (L. 
ed.)  — ,  affwrning  (C.  C.  A.  2d  Cir.  1918) 
262  Fed.  563,  165  C.  C.  A,  3. 

VI.  Table  gf  Cestiorabi  Cases 

2.  Cases  or  Questions  of  Importamce 

(p.  «») 

Schall  V.  Camors,  (1920)  251  U.  -S.  239, 
40  S.  Ct.  135,  64  U.  S.  (L.  ed.)  — ,  "its 
p^eneral  importance  in  Uie  administration  of 
the  Bankruptcy  Act  warranted  a  review  of 
the  case  by  certiorari "  to  determine  the 
question  "  whether  a  claim  for  unliquidated 
damages,  arising  out  of  a  pure  tort  which 
neither  constitutes  a  breach  of  an  express 
contract  nor  results  in  any  unjust  enrich- 
ment of  the  tortfeasor  that  may  form  the 
basis  of  an  implied  contract,  is  provable  in 
bankruptcy." 

Birge-Forbes  Co.  v,  Heye,  (1920)  251  U.  8. 
317.  40  S.  a.  160,  64  U.  S.  (L.  ed.)  — , 
question  as  to  proper  form  of  judgment  in 
favor  of  a  plaintiff  who  became  an  alien 
enemy  pendmg  suit:  "it  seemed  proper 
that "  the  question  "  should  be  set  at  rest." 

Cole  r.  Ralph,  (1920)  252  U.  S.  286,  40 
S.  Ct.  321,  64  U.  S.  (L.  ed.)  — ,  the  court 
saying:  "The  cases  are  here  upon  writs  of 
error  which  were  granted  because  the  ground 
upon  which  the  Circuit  Court  of  Appeals  put 
its  decision  —  the  construction  and  applica- 
tion of  some  of  the  mineral  land  laws  — 
was  deemed  of  general  interest  in  the  region 
where  those  laws  are  operative." 

3.   Division  of  Opinion  in  Circuit   Court  of 
Appeals   (p.  867) 

U.  S.  V.  Poland,  (1920)  251  U.  S.  221,  40  8. 
Ct.  127,  64  U.  S.  (L.  ed.)  — ,  suit  in  Dis- 
trict Court  for  Alaska  to  cancel  land  patent. 

Cole  V.  Ralph,  (1920)  252  U.  S.  286,  40 
St.  a.  321,  64  U.  8.    (L.  ed.)    — ;  Erie  R. 


Co.  V.  CoUins,  (1920)  263  U.  8.  77,  40  8.  Ct. 
460,  64  U.  S.  (L.  ed.)  — ;  Erie  R.  Co.  c. 
Szary,  (1920)  253  U.  6.  86,  40  S.  a.  454.  61 
U.  S.    (L.  ed.)   — ;   Meccano  v.  Wanamaker, 

(1920)  253  U.  8.  136,  40  8.  Ct.  46S,  64  U.  8. 
(L.  ed.)    — . 

5.  Other  Federal  Courts  in  Conflict  (p.  869 ) 

Erie  R.  Co.  v.  Collins,  (1920)  253  U.  S.  77, 
40  S.  Ct.  450,  64  U.  8.  (L.  ed.)  — ,  an  action 
on  the  federal  Employers'  Liability  Act,  the 
question  being  whether  the  plaintiff  was  em- 
ployed in  interstate  commerce  where  the 
courts  below  "  seemed  to  have  been  con 
strained  to  that  conclusion  by  the  same 
cases,  and  a  review  of  them,  therefore,  is 
immediately  indicated  to  see  whether  in  their 
discord  or  narmony,  whichever  exists,  a  so- 
lution can  be  found  for  the  present  con- 
troversy." See  also  as  a  case  "not  distin- 
guishable" from  the  foregoing,  Erie  R.  Co. 
f.  Szary,  (1920)  253  U.  8.  86,  40  8.  Ct.  464, 
64  U.  S.   (L.  ed.)   — . 

8.  Patent  Cases    (p.  870) 
Bone  t?.  Marion  County,   (1919)   251  U.  S. 
134,  40  8.  Ct.  96,  64  U.  S.   (L.  ed.)   — ,  no 
novelty  and  no  infringement. 

12.  Miscellaneous  Cases, 

c.  Other  Cases  (p.  872) 

Liverpool,  etc.,  Steam  Nav.  Co.  r.  Brook- 
Ivn  Eastern  Dist.  Terminal,  (1919)  251  U. 
S.  48,  40  S.  Ct.  66,  64  U.  S.  (L.  ed.)  — , 
as  to  limitation  of  vessel  owner's  liability 
in  case  of  collision. 

Worth  Bros.  Co.  v.  Lederer,  (1920)  261 
U.  8-  507,  40  8.  CJt.  282,  64  U.  8.  (U  ed.) 
— ;    Carbon   Steel    Co.   r.   Lewellyn,    (1920) 

251  U.  S.  501,  40  S.  Ct.  283,  64  U.  8.  (L.  ed.) 
— ,  and  Forged  Steel  Wheel  Co.  r.  I.«well7n, 

(1020)  261  U.  8.  511,  4«0  8.  Ct.  285,  64  U.  8. 

(L.  ed.)  — ,  as  to  construction  of  the  Muni- 
tions Tax  Act  of  Sept.  8,  1916,  ch.  463,  %  301, 
30  Stat.  L.  780,  1918  Supp.  Fed.  Stat.  Ann. 
351,  two  justices  dissenting. 

The  South  Coast,  (1920)  251  U.  8.  519,  40 
8.  Ct.  233,  64  U.  8.  (L.  ed.)  — ,  holding 
that  a  charter  party  gave  the  master  power 
to  create  a  lien  for  supplies,  three  justices 
dissenting. 

The  Atlanten,  (1920)  252  U.  8.  313,  40 
S.  Ct.  332,  64  U.  8.  (L.  ed.)  — ,  Ubel  in 
admiralty,  construction  of  charter  party. 

Manners  i\  Morosco,  (1920)  252  U.  S.  317, 
40  S.  Ct.  336,  64  V.  S.  (L.  ed.)  —,  constru- 
ing an  exclusive  license  to  produce  a  copy- 
righted play  as  including  a  license  to  produce 
it  in  moving  pictures. 

Strathearn  Steamship  Co.  v.  Dillon,  (1920) 

252  U.  S.  348,  40  S.  Ct  350,  64  U.  S.  (L. 
ed.)  — ,  and  Thompson  v,  Laea%  (1920), 
252  U.  8.  358,  40  8.  Ct.  363,  64  U.  8.  (L.  ed.) 
— ,  presenting  questions  arising  under  the 
Seamen's  Act  of  March  4,  1915,  di.  153.  38 
Stat.  L.  1164.  9  Fed.  8Ut.  Ann.  (2d  ed.) 
159. 
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Penn  Mut.  L.  Ins.  Co.  r.  Lederer,   (1920) 

252  U.  S.  623,  40  &  Ct.  397,  64  U.  S.  (L. 
ed.)  --,  a  case  where  "whether  the  plaintiff 
is  entitled  to  recover  depends  wholly  upon 
the  construction  to  be  given  certain  pro- 
visions in  section  II,  G,  (b)  of  the  Revenue 
Act  of  October  3,  1913,  c.  16,  38  Stat  L.  114, 
172,   173,"  4  Fed.  Stat.  Ann.    (2d  ed.)   246. 

Boehmer  v.  Pennsylvania  R.  Co.,  (1920) 
262  U.  S.  496,  40  S.  Ct.  409,  64  IT.  S.  (L.  ed.) 
— -,  an  action  under  the  federal  Employers' 
Liability  Act,  involving  construction  of  sec. 
4  of  the  Safety  Appliance  Act  of  1893,  27 
Stat.  L.  631,  8  Fed.  Stat.  Ann.  (2d  ed.) 
1174. 

White  r.  Chin  Fong,  (1920)  253  U.  S. 
90,  40  S.  a.  449,  64  U.  S.  (L.  ed.)  — ,  to 
review  a  judgment  discharging  respondent 
from  the  custody  of  the  Commissioner  of  Im- 
migration, he  holding  respondent  for  de- 
portation as  a  Chinese  person  not  entitled 
to  be  in  the  United  States. 

Western  Union  Tel.  Co.  v.  Brown,    (1920) 

253  U.  S.  101,  40  S.  C?t.  460,  64  U.  S.  (L. 
ed.)  -— ,  action  for  failure  to  deliver  a  mes- 
sage involving  question  of  measure  of  dam- 
ages. 

Fidelity  Title,  etc.,  Co.,  «.  Du  Bois  Elec- 
tric Co.,  (1920)  253  U.  S.  212,  40  S.  a. 
614,  64  U.  S.  (L.  ed.)  — ,  action  for  per- 
sonal injuries  by  negligence,  involving 
various  questions. 

Chicago,  etc.,  R.  Co.  v.  McCassell-Dins- 
more  Co.,  (1920)  253  U.  S.  97,  40  S.  C?t. 
604,  64  U.  S.  (L.  ed.)  ~,  as  to  validity  of 
provision  in  a  bill  of  lading  under  the  Cum- 
mins Amendment,  Act  of  March  4,  1916,  c. 
176,  38  Stet  L.  1196,  4  Fed.  Stat.  Ann. 
(2d  ed.)  606. 

Kwock  Jan  Fat  v.  White,  (1920)  263  U. 
a  464,  40  8.  a.  566,  64  U.  S.  (L.  ed.)  — , 
x«viewing  a  judgment  which  affirmed  a  judg- 
ment sustaining  a  demurrer  to  a  petition  for 
habeas  corpus  on  behalf  of  a  C^hinese  person 
who  had  been  denied  entry  to  this  country. 

Vol.  V,  p.  877,  Jud.  Code,  sec.  241. 

[First  ed.,  1912  Supp.,  p.  232.] 

n.  Mode  and  Soopk  or  Review    (p.  878) 

Only  final  judgments. —  Decrees  of  a  Cir- 
cuit Court  of  Appeals  which  reversed  decrees 
below  for  the  recovery  of  amounts  awarded 
in  a  reparation  order  made  by  the  Interstate 
Commerce  Commission,  and  remanded  the 
cause  for  a  new  trial,  are  not  final  for  the 
purpose  of  a  writ  of  error.  Spiller  v.  Atchi- 
son, etc.,  R.  Co.,  (1920)  263  U.  S.  117,  40 
S.  a.  466,  64  U.  S.  (L.  ed.)  — ,  reversing 
on  other  grounds  (C.  C.  A.  8th  Cir.  1917) 
246  Fed.  1,  158  C.  C.  A.  227,  (C.  C.  A. 
8th  Cir.  1918)  249  Fed.  677,  161  C.  C.  A. 
587. 

Refusal  of  District  Court  to  direct  verdict. 
—  The  refusal  of  the  trial  court  to  direct  a 
verdict  for  defendant  will  not  be  disturbed 
by  the  Supreme  Court  where  that  court  is  of 
the  opinion  that  the  evidence  presented  sev- 


eral disputable  questions  of  fact  which  it 
was  the  province  of  the  jury  to  determine, 
and  this  was  the  view,  not  only  of  the  judge 
who  presided  at  the  trial,  but  of  another 
judge  who  overruled  a  motion  for  a  new 
trial.  Cole  v.  Ralph,  252  U.  S.  286,  40  S.  Ct. 
321,  64  U.  S.  (L.  ed.)  --,  reversing  (C.  C.  A. 
9th  Cir.  1918)  249  Fed.  81,  161  C.  C.  A.  133. 

Jurisdiction  of  Circuit  Court  of  Appeals  in 
issue.— ^An  appeal  having  been  taken  to  a 
Circuit  Court  of  Appeals  in  a  case  in  which 
jurisdiction  below  was  based  upon  constitu- 
tional grounds,  and  hence  was  not  appeal- 
able to  that  court,  and  a  final  order  having 
been  made  by  the  Circuit  Court  of  Appeals, 
the  Supreme  Court  has  jurisdiction  under 
this  section  to  review  the  question  of  the 
jurisdiction  of  the  Circuit  Court  of  Appeals. 
New  York  v.  Consolidated  Gas  Co.,  (1920) 
253  U.  S.  219,  40  S.  Ct.  511,  64  U.  S. 
(L.  ed.)  — ,  reversing  (C.  C.  A.  2d  Cir. 
1919)  260  Fed.  1022,  171  C.  C.  A.  669) 
which  further  held  that  the  proper  course 
for  the  Supreme  Court  on  an  appeal  from  a 
decree  of  affirmance  made  by  a  Circuit  Court 
of  Appeals  in  a  case  wrongfully  appealed  to 
that  court,  was  to  reverse  the  judgment  of 
the  Circuit  Court  of  Appeals  and  remand  the 
case  to  that  court,  with  directions  to  dis- 
miss the  appeaL 

Consideration  of  trial  court's  juriadictioiL 
— After  final  judgment  entered  by  a  federal 
District  Court  and  affirmed  by  a  Circuit  Court 
of  Appeals,  the  trial  court's  jurisdiction  will 
not  ordinarily  be  denied  on  the  theory  that 
the  requisite  jurisdictional  amount  was  not 
involv^,  where  the  action  was  in  tort,  the 
alleged  damages  exceeded  the  prescribed 
amount,  the  declaration  discloses  nothing 
rendering  such  a  recovery  impossible,  and  no 
bad  faith  appears.  Chesbrough  r.  Northern 
Trust  Co.,  (1920)  262  U.  S.  83>  40  8.  Ct.  237, 
64  U.  S.  (L.  ed.)  — ,  affi/mUng  (C.  C.  A. 
6th  Cir.  1918)  261  Fed.  881,  164  C.  C.  A.  97. 

Vol.  V,  p.  890,  Jud.  Code,  seo.  243. 

[First  ed.,  1912  Supp.,  p.  232.] 

Time  within  which  to  appeaL — A  motion 
for  new  trial,  seasonably  made,  suspends  the 
running  of  the  time  within  which  to  file  an 
application  for  appeal,  but  in  the  absence 
of  any  sudi  motion  or  of  some  proceeding  of 
which  the  court  has  jurisdiction,  and  sea^ 
sonably  filed,  the  court  is  powerless,  after  the 
period  within  which  an  appeal  can  be  applied 
for,  to  extend  the  time  nxed  by  section  243 
of  the  Judicial  Code  for  appeal.  Chicago, 
etc.,  R.  Co.  V.  U.  8.,   (1919)   54  Ct.  CI.  116. 

Findings  of  fact. — ^A  finding  of  the  Court 
of  Claims  that  an  infirmarv  building  con- 
structed by  the  government  for  Indians  was 
not  used  and  was  not  such  a  building  as  was 
contemplated  by  treaties  with  such  Indians 
means  not  that  a  building  of  this  general 
character  was  not  contemplated,  but  that 
the  particular  building  was  not  what  it  ought 
to  have  been,  and  not  suitable  for  the  use 
of  the  Indians,  and,  so  construed,  it  is  either 
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a  finding  upon  a«  mere  question  of  fact,  or,  at 
most,  is  a  finding  of  mixed  fact  and  law, 
where  the  question  of  law  is  inseparable,  and 
in  either  case  the  finding  is  not  reviewable 
by  the  federal  Supreme  Court  on  appeal. 
U.  S.  V.  Omaha  Tribe  of  Indians,  (1920) 
253  U.  S.  276,  40  S.  a.  522,  64  U.  S. 
(L.  ed.)  — ,  affirming  in  part  and  reversing 
in  part   (1918)    63  Cft.  CI.  649. 

The  failure  of  the  Court  of  Claims  to  find 
certain  facts  in  accordance  with  claimant'B 
contention  may  not  be  assigned  as  error  on 
appeal  to  the  federal  Supreme  Court,  since 
the  review  by  the  latter  court  is  based  upon 
the  findings  as  made.  U.  S.  t*.  Omaha  Tribe 
of  Indians,  (1920)  253  U.  S.  275,  40  S.  Ct. 
622,  64  U.  8.  (L.  ed.)  — .  affi/rming  in  part 
and  reversing  in  part  (1918)   53  Ct.  a.  649. 

A  case  in  which  the  Court  of  Claims  filed 
a  written  opinion  decreeing  dismissal  of  a 
suit  for  want  of  jurisdiction,  but  made  no 
finding  of  facts,  will  not  be  remanded  for 
such  finding  where  all  the  relevant  facts  were 
admitted  by  that  court.     Cartas   v.  U.   S., 

(1919)  260  U.  8.  646,  40  S.  a.  42,  64  U.  8. 
(L.  ed.)   — . 

Vol.  V,  p.  907,  Jud.  Code,  sec.  248. 

[First  ed.,  1912  Supp.,  p.  234.] 

See  infra,  this  title,  notes  to  1918  Supp. 
p.  422j  sec.  6,  on  p.  060. 

Vol.  V,  p.  917,  Jud.  Code,  sec.  251. 

[First  ed.,  1912  Supp.,  p.  23ff.] 
Table  of  certiorari  cafes  —  Other  cases. — 
A  petition  for  a  writ  of  certiorari  to  the 
District  of  Columbia  Court  of  Appeals  (for 
opinion  below  see  (App.  Caa.  D.  C.  1919)  268 
Fed.  160)  was  granted  in  American  Steel 
Foundries  v.  Newton,  (1919)  260  U.  S.  656, 
40  S.  Ct.  10,  63  U.  S.  (L.  ed.)  1192;  denied 
m  Chesapeake,  etc..  Telephone  Co.  v.  Simi- 
merville,  (1919)  260  U.  S.  661,  40  S.  Ct. 
10.  63  U.  S.  (L.  ed.)  1196  (for  opinion 
below  see  (App.  Cas.  D.  C.  1919)  268  Fed. 
147). 
In  Beckwith  v.  Ccnnmissioner  of  Patents, 

(1920)  262  U.  S.  638,  40  a  Ct.  414,  64  U.  S. 

(L.  ed.)  — ,  decision  of  Commissioner  of 
Patents  granting  registration  of  a  trade- 
mark on  conditions,  a  hearing  was  had  on 
certiorari. 

In  District  of  Columbia  i?.  K.  P.  Andrews 
Paper  Co.,  (1920)  263  U.  S.  479,  40  S.  Ct 
481,  64  U.  S.  (L.  ed.)  — ,  a  writ  of  certiorari 
was  granted  to  review  the  judgment  of  the 
District  of  Columbia  Court  of  Appeals  re- 
ported in  (App.  Cas.  D.  C.  1920)  263  Fed. 
1017;  also  in  District  of  Columbia  r.  Saks, 
(1920)  263  U.  S.  479,  40  S.  a.  482,  64  U.  S. 
(L.  ed.)  — ,  to  review  a  judgment  of  the 
District  of  Columbia  Court  of  Appeals  re- 
ported in.  (App.  Cas.  D.  C.  1920)  263  Fed. 
1020;  and  in  District  of  Columbia  v.  Lisner, 
(1920)  253  U.  S.  479,  40  8.  a.  482,  64  U.  a 
(L.  ed.)    — ,  to  review  a  judgment  of  the 


District  of  Columbia  Court  of  Appeals  re- 
ported in  (App.  Cas.  D.  C.  1920)  263  Fed. 
1020. 

Vol.  V,  p.  923,  Jud.  Code,  see.  256, 

par.    third.      [First    ed.,    1912 

Supp.,  p.  239.] 

state  workmen'!  compensation  law. —  By 

amendment  to  this  paragraph  in  the  Act  of 
Oct.  6,  1017  (see  1918  Supp.  p.  414)  "rights 
and  remedies  under  the  woricmen's  compen- 
sation law  of  any  state''  are  saved  to  claim- 
ants. The  amendment  has  been  held  to  be 
unconstitutional.  Knickerbocker  Ice  Co.  D. 
Stewart,  (1920)  263  U.  S.  149,  40  S.  Ct 
438,  64  U.  8.  (L.  ed.)  — ,  reversing  (1919) 
226  N.  Y.  302,  123  N.  E.  382. 

In  Gibson  r.  Gernat,  (1920)  253  U.  8. 
487,  40  S.  a.  483s  «4  U.  S.  (L.  ed.)  — ,  a 
writ  of  certiorari  to  the  District  of  Colum- 
bia Court  of  Appeals  was  denied. 

Vol.  V,  p.  928,  Jud.  Code,  seo.  262. 

[First  ed.,  1912  Supp.,  p.  241.] 

II.  "All  writs  not  specifically  provided  for 
by  statute." 
9.  Mandamus. 

c.  Not  as  substitute  for  appeal 
or  writ  of  error. 
13.  Subpoena  duces  tecum. 

n.  ?'All  Wbits  Not  Sfbcificaixt  Pbovidbd 

FOB   BY   STATUTB" 

9.  Mandamus 

c.  Not  as  Substitute  for  Appeal  or  Writ  of 

Error   (p.  942) 

Generally. —  Resort  may  not  be  had  to  the 
extraordinary  writ  of  mandamus  or  pro- 
hibition where  the  petitioner  has  the  right 
to  a  writ  of  error  or  appeal.  Em  p.  Tiffany, 
(1920)  262  U.  S.  32,  40  S.  Ct.  239,  64  U.  8. 
(L.  ed.)  — . 

13.  Subpoena  Duces  Tecum   (p.  949) 

Subpoenas  duces  tecum. —  To  same  effect 
as  original  annotation,  see  United  Mine 
Workers  v,  Coronado  Coal  Co.,  (C.  C.  A.  8th 
Cir.  1919)   258  Fed.  829,  169  C.  C.  A.  549. 

Vol.  V,  p.  959,  Jud.  Code,  seo.  265. 

[First  ed.,  1912  Supp.,  p.  242.] 

II.  Jurisdiction. 

1.  (renerally. 

2.  Court    first   acquiring   jurisdiction 

retains  it. 
v.  Other    particular   matters    and    proceed- 
ings. 

n.  JtnusDicnoN 

1.  Generally   (p.  962) 

To  same  effect  as  original  annotation,  se* 
Detroit,  etc.,  R.  Co.  v.  Monroe,  (E.  D.  dlich. 
1919)   262  Fed.  177,  holding  that  a  federal 


Jud.  Code,  §§  a66,  267. 


JUDICIARY 


639 


court  had  no  jurisdiction  to  enjoin  proceed- 
ings in  a  state  court  in  a  case  which  it  has 
previously  remanded  to  such  court. 

2.  Court  First   Acquiring  Jurisdiction  Be- 
tains  It    (p.  962) 

Appointment  of  receiver. —  Where  a  Dis- 
trict Court  and  a  state  court  have  concur- 
rent jurisdiction  of  suits  against  a  corpora- 
tion for  the  appointment,  of  a  receiver,  the 
eourt  first  appointing  a  receiver  acquires 
control  over  the  corporation's  property  and 
has  juricMliction  to  the  exclusion  of  the  other 
court.  Wheeler  v.  Badenhausen  Co.,  (E.  B. 
Pa.)  1919)  260  Fed.  991,  wherein  the  court 
said: 

"Where  two  courts  have  concurrent  juris- 
diction, it  is  the  policy  of  the  law  that  the 
jurisdiction  of  both  shall  not  be  concurrently 
invoked  and  exercised,  and,  as  between  two 
courts  having  concurrent  jurisdiction  of  the 
subject-matter  of  an  action,  the  court  which 
first  obtains  jurisdiction  has  the  right  to 
proceed  to  its  final  determination  without  in- 
terference from  the  other." 

y.   Othxb   Pabticclab  Mathebs   and  Pbo- 

CEEDINGS    (p.   976) 

Bankmptcy  proceedings. —  To  same  effect 
as  original  annotation,  see  In  re  liCfvy,  (E. 
D.  Pa.  1919)   259  Fed.  314. 

A  bankruptcy  court  is  powerless  to  en- 
join a  state  court  from  punishing  a  bank- 
rapt  for  refusing  to  obey  the  order  of  the 
latter  court  to  pay  alimony,  or  to  relieve 
him  from  his  obligation  to  pay  installments 
of  alimony.  In  re  Pyatt,  (D.  C.  Nev.  191S) 
257  Fed.  362. 

VoL  V,  p.  983,  Jud.  Code,  see.  266. 

[First  ed.,  1912  Supp.,  p.  242.] 

n.  Power  of  court  and  single  judge. 
y.  Appeal  and  effect  of  appeal. 

n.  POWBB  OF  CkyUBT  Ain>  SiNOUB  Jttdgb    (p. 

985) 

Violation  of  state  conititution. —  Three 
judges  proceeding  under  this  section  may 
consider  also  whether  the  statute  in  ques- 
tion contravenes  the  constitution  of  the 
state.  Wofford  Oil  Ck>.  v.  Smith,  (M.  B. 
Ala.   1920)   263  Fed.  396. 

V.  Affbal  Ain>  Kffbct  of  Appeal  (p.  988) 

Appeal  direct  to  Snpreme  Court — An  ap- 
peal to  the  Supreme  Court,  taken  under  the 
Judicial  Code,  |  266,  from  the  denial  by 
a  District  Court  of  an  interlocutory  appli- 
cation for  an  injunction  to  restrain  the  en- 
forcement of  a  state  statute  on  constitutional 
grounds,  must  be  dismissed  where  the  decree 
as  entered  not  only  disposed  of  the  applica- 
tion, but  dismissed  the  action,  and  another 
appeal  was  later  taken  from  the  same  de- 
cree under  section  238,  this  being  the  proper 
practice,    since   the   denial   of   the   applica- 


tion was  merged  in  the  final  decree.  Shaffer 
t?.  Carter,  (1020)  252  U.  S.  37,  40  S.  Ct.  221, 
64  U.  8.  (L.  ed.)  — . 

Vol.  V,  p.  989,  Jud.  Code,  sec.  267. 

[First  ed.,  1»12  Supp.,  p.  243.] 

II.  Jurisdictional  matters  generally. 
IV.  Remedy  at  law. 

1.  Adequate  remedy  at  law  bars  relief 
in  equity. 


VI.  Application  of  rules  in  particular  mat- 
ters and  proceedings. 
8.  Cloud  on  title. 


13.  Fraud  generally. 
2S2S.  xaxes. 

n.     JUMSDICnONAL       MaTTEBS       GENERALLY 

(p.  900) 

Disposition  of  all  questions  raised  bv  bilL 
—  Equitable  jurisdiction  of  a  suit  which  pre- 
sents one  ground  for  equitable  relief,  with 
no '  adequate  remedy  at  law,  extends  to  the 
disposiuon  of  all  the  questions  raised  by  the 
bill,  since  a  court  of  equity  does  not  do  jus- 
tice by  halves,  and  will  prevent,  if  possible, 
a  multiplicity  of  suits.  Shaffer  v.  Csjter, 
(1920)  252  U.  S.  37,  40  S.  C\>.  221,  64  U.  S. 
(L.  ed.)  — . 

Suit  against  Treasury  officials  to  establish 
equitable  lien  upon  fund  in  Treasury.-— A 
court  of  equity  may  grant  relief  against 
Treasury  officials  by  way  of  mandatory  in- 
junction or  a  receivership  to  one  who  has 
an  equitable  right  in  a  fund  appropriated 
by  Congress  to  pay  a  specified  person,  con- 
formably to  a  findinjs  of  the  Court  of  Claims, 
where  such  person  is  made  a  party  so  as  to 
bind  her,  and  so  that  a  decree  may  afford 
a  proper  acquittance  to  the  government. 
Houston  V.  Ormes,  (1920)  262  U.  S.  469, 
40  S.  Ct.  369,  64  V.  S.  (L.  ed.)  — ,  affirm- 
ing  (1918)  47  App.  Cas.   (D.  C.)   364. 

rv.  Kemedy  at  Law 

1.  Adequate  Remedy  at  Lato  Bars  Belief  in 
,  Equity  (p.  996) 
To  same  effect  as  original  annotation,  see 
Canadian  Car,  etc.,  Co.  v.  American  Can  Co., 
(C.  C.  A.  2d  Cir.  1919)  258  Fed.  363,  169 
C.  C.  A.  379,  6  A.  L.  R.  1182,  modifying 
iS.  D.  N.  Y.  1918)  263  Fed.  162. 

VI.  Application  of  Rules  in  Pabtic?ulab 
Matters  and  Peoceemngs 

8.  Cloud  on  Title  (p.  1003) 
Statutes  which  may  furnish  an  adequate 
legal  remedy  against  taxes  assessed  under  an 
unconstitutional  law  do  not  bar  resort  to 
equity  by  a  taxpayer  who  avers  that  the 
tax  lien  asserted  by  virtue  of  the  levy  and 
tax  warrant,  itself  attacked  on  constitutional 
grounds,  creates  a  cloud  on  title,  where  there 
appears  to  be  no  legal  remedy  for  the  re- 
moval of  a  cloud  on  title  cast  by  an  invalid 
lien  imposed  for  a  tax  valid  in  itself.    Shaffer 
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r.  Carter,  (1920)  252  U.  S.  37,  40  S.  Ct. 
221,  64  U.  S.  (L.  ed.)  — ,  wherein  the  court 
said:  "For  removal  of  a  cloud  upon  title 
caused  by  an  invalid  lien  imposed  for  a  tax 
valid  in  itself,  there  appears  to  be  no  legal 
remedy.  Hence,  on  this  ground,  at  least, 
resort  was  properly  had  to  equity  for  re- 
lief; and  since  a  court  of  equity  does  not 
*  do  justice  by  halves,'  and  will  prevent,  if 
possible,  a  multiplicity  of  suits,  the  jurisdic- 
tion extends  to  the  disposition  of  all  ques- 
tions raised  by  the  bill.  Camp  v.  Boyd,  229 
U.  S.  530,  55*1,  552,  57  L.  ed.  1317,  1326, 
1327,  33  Sup.  Ct.  Rep.  785;  McGowan  v. 
Parish,  237  U.  S.  285,  296,  69  L.  ed.  955, 
963,  35  Sup.  Ct.  Rep.  643." 

13.  Fraud  Oenerally   (p.  1005) 

Fraudulent  representations  inducing  sale. — 
A  suit  in  equity  for  the  rescission  of  the 
sale  of  the  notes  of  a  corporation  may  not 
be  maintained  by  purchasers  of  the  notes 
against  a  bank  because  of  alleged  false  rep- 
resentations regarding  the  value  of  the  '  se- 
curity for  the  notes,  made  by  it  to  a  firm 
of  brokers  who  superintended  the  sale  of 
the  bonds,  where  the  bank  was  neither  the 
vendor  nor  indorser  of  the  notes.  In  such 
case  only  the  vendors  or  indorsers  could  be 
compelled  by  equitable  process  to  rescind, 
and  moreover  the  purchasers  have  an  ade- 
quate remedy  at  law  against  the  bank  by  an 
action  for  fraud  and  deceit.  Passaic  Nat. 
Bank  t'.  Commercial  Nat.  Bank,  (App.  Cas. 
D.  C.   1919)   262  Fed.  234. 

22.  Tasoes  (p.  1007) 

Equity  has  jurisdiction,  there  being  no 
adequate  remedy  at  law,  of  a  suit  to  enjoin 
state  officials  from  enforcing  an  alleged  un- 
lawful tax  upon  foreign  railway  companies 
where  such  tax  is  made  a  first  lien  upon  all 
the  property  of  the  railways  in  the  state, 
thus  putting  a  cloud  upon  their  titles,  and 
where  delay  in  payment  is  visited  with  con- 
siderable penalties.  Wallace  v.  Hines, 
(1920)  253  U.  S.  66,  40  S.  Ct.  435,  64  U.  S. 
(L.  ed.)  — ,  wherein  the  court  said:  "This 
is  an  appeal  from  an  order  of  three  judges 
restraining  the  defendants,  the  appellants, 
from  taking  steps  to  enforce  taxes  imposed 
by  an  act  of  North  Dakota,  approved  March 
7,  1919  (chap.  222),  until  the  further  order 
of  the  court.  The  plaintiff  railroads  are 
corporations  of  other  states,  with  lines  ex- 
tending into  North  Dakota.  The  defendants 
are  the  state  tax  commissioner,  the  state 
treasurer,  the  state  auditor,  the  attorney- 
general,  and  the  secretary  of  state  for  North 
Dakota.  As  the  tax  is  made  a  first  lien 
upon  all  the  property  of  the  plaintiff  rail- 
roads in  the  state,  and  thus  puts  a  cloud 
upon  their  title,  and  as  delay  in  pa3mient 
is  visited  with  considerable  penalties,  there 
is  jurisdiction  in  equity  unless  there  is  an 
adequate  remedy  at  law  against  the  state 
to  which  the  tax  is  to  be  paid.  Schaffer  r. 
Carter,  262  U.  S.  37;  Gaar,  Scott  A  Co.  v. 


Shannon,  223  U.  S.  468,  472,  56  L.  ed.  510, 
512,  32  Sup.  Ct.  Rep.  236.  The  only  ground 
for  supposing  that  there  is  such  a  remedy 
is  a  provision  that  '  an  action  respecting  the 
title  to  property,  or  arising  upon  contract, 
may  be  brought  in  the  District  Court  against 
the  state  the  same  as  against  a  private  per- 
son.' N.  D.  Comp.  Laws  1913,  f  8175.  This 
case  does  not  arise  upon  contract  except  in 
the  purely  artificial  sense  that  some  claims 
for  money  alleged  to  have  been  obtained 
wrongfully  might  have  been  enforced  at  com- 
mon law  by  an  action  of  assumpsit.  Noth- 
ing could  be  more  remote  from  an  actual 
contract  than  the  wrongful  extdrtion  of 
money  by  threats,  and  we  ought  not  to  leave 
the  plaintiffs  to  n  speculation  upon  what 
the  state  court  might  say  if  an  action  at 
law  were  brought.  Union  P.  R.  Co.  r.  Weld 
County,  247  U.  S.  282,  62  L.  ed.  1110,  38 
Sup.  Ct.  Rep.  610." 

Vol.  V,  p.  1009,  Jud.  Code,  sec.  268. 

[First  ed.,  1912  Supp.,  p.  243.] 

rv.  Pabticulab  Acts  or  Conductt  as  Cos- 
tempts 
4.  Court  Officers*  Acts  (p.   1020) 

Attorney. —  In  U.  S.  t?.  Afarkewich,  (S.  D. 
N.  Y.  1019)  261  Fed.  537,  it  appeared  that 
an  attorney  made  a  speech  at  a  public  meet- 
ing in  which  he  falsely  represented  the  Dis- 
t  Court  was  influenced  by  certain  inter 
ests  in  granting  orders  in  a  specified  case. 
It  was  held  that,  as  an  officer  of  the  court, 
his  conduct  should  be  severely  censured  and 
that  the  record  of  the  contempt  proceeding 
should  be  transmitted  to  his  state  bar  as- 
sociation. 

Vol.  V,  p.  1047,  Jud.  Code,  sec.  2(19. 

[First  ed.,  1912  Supp.,  p.  243.] 

n.  Power  of  Coubt  (p.  1048) 

Duty  of  Circuit  Court  of  Appeals  to  order 
new  trial  on  reversing  judgment  below. — A 
Circuit  Court  of  Appeals  may  not  reverse 
the  judgment  below,  entered  on  a  verdict  for 
plaintiff  in  a  personal  injury  action,  without 
ordering  a  new  trial.  Fidelity  Title,  etc.,  Co. 
V,  Du  Bois  Electric  Co.,  (1020)  253  U.  S. 
212,  40  S.  Ct.  614,  64  U.  S.  (L.  ed.)  — , 
reversing  (C.  C.  A.  3d  Cir.  1918)  253  Fed. 
987,  166  C.  C.  A.  668. 

Discretion  of  court. —  Where  there  is  sub- 
stantial evidence  to  support  the  verdict  the 
exercise  of  discretion  by  the  trial  court  in 
refusing  a  new  trial  is  not  subject  to  re- 
view on  a  writ,  of  error.  Bristol  Gaa,  etc., 
Co.  V,  Boy,  (C.  C.  A.  6th  Cir.  1919)  261 
Fed.  297. 

Vol.  V,  p.  1059,  Jud.  Code,  seo.  274a. 

[First  ed.,  1916  Supp.,  p.  137.] 

Scope  of  section. —  This  section  "  permits 
one  who  is  entitled  to  a  remedy  to  retain  it 
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in  the  suit  he  haB  brought  by  a  transfer  of 
the  case  to  the  proper  docket,  although  hia 
niit  may  have  been  brought  at  law  when  it 
•hould  have  been  brought  in  equity,  or  vice 
▼ersa;  but  it  does  not  restore  a  remedy  to 
one  who  is  not  entitled  thereto,  when  he  has 
abandoned  and  waived  it  in  favor  of  an  in- 
consistent remedy."  Issenhuth  v.  Eark- 
patrick,  (C.  C.  A.  8th  Cir.  191»)  258  Fed. 
293,  169  G.  G.  A.  309,  wherein  it  was  held 
that  the  action  of  the  court  in  permitting 
s  transfer  under  this  section  to  the  equity 
docket  of  a  properly  instituted  action  at 
law  for  deceit  was  a  reversible  error. 

Amendments  permiasible. —  Where  a  trus- 
tee in  bankruptcy  brings  suit  on  the  equity 
tide  of  the  court  to  set  aside  a  sale  of  cer- 
tain goods  made,  within  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy, 
by  the  bankrupts  to  one  of  their  creditors, 
on  the  ground  that  such'  sale  was  made  with 
intention  to  hinder,  delay,  and  defraud  cred- 
itors of  the  bankrupts,  the  petition  in  the 
ease  may  be  amended  under  this  section  so 
u  to  ahow  that  at  the  time  of  the  alleged 
sale  the  bankrupts  were  insolvent,  that  the 
creditor  then  knew  of  such  insolvency,  that 
the  transfer  or  sale  alleged  operated  as  a 
preference,  and  that  the  creditor  at  that 
time  had  reasonable  cause  to  believe  that 
sQch  transfer  or  the  enforcement  of  it  would 
operate  to  effect  a  preference  in  his  favor, 
and  a  surrender  of  the  goods  may  also  be 

Sayed.  Hicks  Co.  1?.  Moore,  (G.  C.  A.  6th 
r.  1919)   261  Fed.  773. 

Application  to  District  of  Columbia  courts. 
—  ^is  section  applies  to  the  courts  of  the 
United  States  generally,  including  those  of 
the  District  of  Columbia.  Tuckerman  v, 
Meams,  (App.  Gas.  D.  G.  1919)  262  Fed. 
607.    Regarding  this  section,' the  court  said: 

*'  It  is  urged  by  counsel  for  plaintiff  that, 
assuming  the  court  was  correct  in  holding 
that  there  was  a  complete  and  adequate  rem- 
edy at  law,  it  was  error  to  dismiss  the  bill. 
The  proper  order,  it  is  contended,  should 
have  been  to  transfer  the  case  for  trial  from 
the  equity  to  the  law  side  of  the  court.  It 
was  held  in  Gurriden  i\  Middleton,  232  TJ.  S. 
633,  636,  34  Sup.  Gt.  458,  58  L.  Ed.  765, 
that  equity  rule  22  of  the  Supreme  Gourt 
of  the  United  States  (198  Fed.  xxiv,  115 
C.  C.  A.  xxiv)  has  no  application  to  the 
courts  of  the  District  of  Columbia.  The 
ruling  is  based  upon  section  85  of  the  Dis- 
trict Code,  which,  defining  the  jurisdiction 
of  the  equity  court,  provides: 

** '  The  practice  in  said  court  shall  be  ac- 
cording to  the  established  course  of  equity 
and  procedure  and  the  rules  established  by 
the  said  Supreme  Court  of  the  District  not 
inconsistent  with  law.' 

"This  brings  us  to  the  consideration  of 
section  274a  of  the  federal  Judicial  Code.  .  .  . 
This  statute  was  enacted  as  an  amendment 
to  the  Judicial  Code,  and  appended  to  and 
made  a  part  of  chapter  11  thereof,  which 
relates  to  the  jurisdiction  common  to  the 
courts    of  the   United   States   generally,   in- 
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eluding  the  courts  of  the  District  of  Colum- 
bia. It  must  be  held,  therefore,  that  the 
provisions  of  274a  are  superior  to  any  rule 
mconsistent  therewith  formulated  under  au- 
thority of  section  85  of  the  Code. 
"Rule   76  of  the   Supreme   Court   of  the 

District  of  Columbia,  adopted  April  25,  1919, 
is  as  follows: 

'* '  If  at  any  time  it  appear  that  a  suit 
commenced  in  equity  should  have  been 
brought  as  an  action  on  the  law  side  of  the 
court,  or  that  a  suit  at  law  should  have  been 
brought  in  equity,  it  shall  be  transferred  to 
the  law  or  equity  side  of  the  court,  as  the 
case  mav  be,  and  be  there  proceeded  with, 
with  only  such  alteration  in  the  pleadings 
as  shall  be  essential.' 

"This  rule  is  in  conformity  with  section 
274a,  supra.  The  statute  seems  to  more 
particularly  define  the  course  of  procedure 
m  the  District  Courts  of  the  United  States 
where  the  same  judge  simultaneously  holds 
both  an  equity  and  a  law  court.  The  rule, 
however,  merely  conforms  the  procedure  de- 
fined in  the  statute  to  the  custom  of  the  Su- 
preme Court  of  the  District  of  Columbia  in 
holding  the  equity*  and  law  courts  in  sepa- 
rate divisions  and  presided  over  by*  different 
judges. 

"We  come  now  to  the  procedure  which 
should  have  be^n  adopted  in  the  court  be- 
low. It  wiU  be  observed  that,  under  the 
statute : 

"'Any  party  to  the  suit  shall  have  the 
right,  at  any  stage  of  the  cause,  to  amend 
his  pleadings  so  as  to  obviate  the  objection 
that  his  suit  was  not  brought  on  the  right 
side  of  the  court.' 

"This,  in  effect,  forbids  the  dismissal  of 
a  bill,  in  equity  on  the  ground  of  an  adequate 
remedy  at  law,  or  the  sustaining  of  a  de- 
murrer at  law  on  the  groimd  that  the  rem- 
edy is  in  equity.  When  either  of  these  con- 
ditions arise,  it  is  the  duty  of  the  trial 
judge,  either  upon  motion  of  counsel  or  upon 
his  own  motion,  to  order  a  recasting  of  the 
pleadings  and  the  transfer  of  the  cause  to 
the  proper  side  of  the  court.  In  Collins  f?. 
Bradley  Co.  (D.  G.)  227  Fed.  199,  201,  the 
court,  considering  the  broadening  effect  of 
section  274a  upon  equity  rule  22  of  the 
Supreme  Court  of  the  United  States,  said: 

"  *  The  equity  rule  and  the  statute  haver 
swept  away  entirely  any  and  all  technical 
objection  whatsoever.  While  the  Constitu- 
tion preserves  the  right  to  a  jury  trial  in 
every  action  at  law,  the  practice  as  to  rais- 
ing the  objection  is  revolutionized.  Defend- 
ant's motion  to  dismiss  may  be  taken  as  a 
motion  to  transfer  the  case  to  the  law  side, 
if  the  remedy  at  law  is  adequate.' 

"  We  are  in  accord  with  this  practical  con- 
struction of  the  intent  of  Congress  to  estab- 
li^  a  simple,  speedy,  and  inexpensive  means 
of  according  justice,  and  at  the  same  time 
closing  the  door  against  the  bar  of  the 
statute  of  limitations  which,  under  the 
former  practice,  frequently  furnished  an' 
available    avenue    of    escape    for    the    party' 


642 


FED.  STAT.  ANN.— 1920  SUPP. 


Jud.  Code,  §  a74b. 


justly  liable,  thereby  resulting  in  a  miscar- 
riage of  justice. 

''Rule  76  had  not  been  adopted  when  the 
decree  in  this  case  was  entered,  and  there- 
fore is  not  applicable  here.  Section  274a 
was  enacted  after  the  original  bill  was  filed, 
but  it  was  in  force  when  the  decree  here  ap- 
pealed from  was  entered,  and  applies  di- 
rectly to  this  action.  Collins  r.  Bradley  Co., 
supra.  The  court,  therefore,  erred  in  dis- 
missing the  bill.  The  order  should  have 
been  to  recast  the  pleadings  and  transfer 
the  cause  to  the  law  side  of  the  court."  See 
also  National  Sav.,  etc.,  Co.  v.  Ryan,  (App. 
Cas.  D.  €.  1919)  262  Fed.  613^  wherein  this 
section  was  applied. 

Vol.  V,  p.  1061,  Jud.  Code,  seo.  274b. 

[First  ed.,  1916  Supp.,  p.  138.] 

Setting  up  equitable  defense  in  action  at 
Uw. —  Under  this  section  a  defense  cannot 
be  set  up  by  equitable  answer  in  an  action 
at  law.  Breitung  v.  Packard,  (D.  C.  Mass. 
1919)  260  Fed.  895.  In  commenting  on  the 
scope  of  this  section,  the  court  said: 

*'The  questions  are:  (1)  Whether  such 
facts  constitute  in  equity  a  defense;  and  if 
so  (2)  whether  the  defense  can  be  set  up  by 
equitable  answer  in  an  action  at  law,  under 
the  Act  of  March  S,  1916,  c.  90  (38  Stat. 
966). 

"Discussing  the  second  of  these  questions, 
it  is  obvious  that  the  third  person  is  a 
necessary  party  to  such  a  defense,  and  that 
the  defense  ought  not  to  be  allowed  unless 
the  third  party  can  be  brought  into  the 
case.  The  ordinary  practice  in  actions  at 
law  affords  no  way  of  doing  so.  It  cftnnot 
be  done  under  the  act  imless  the  answer  be 
given  the  effect  of  a  bill  in  equity  to  re- 
strain the  action  at  law.  There  is  a  dictimi 
in  U.  S.  r.  Richardson,  223  Fed.  1010,  1013, 
139  C.  C.  A.  386  —  a  jury-waived  case- — 
which  perhaps  sustains  that  view.  But  the 
pKoint  has  never  been  decided,  and  the  prac- 
tical difficulties  which  such  a  construction 
of  the  act  would  create  in  jury  trials  are 
so  great  and  apparent,  that  it  seems  to  me 
unlikely  Congress  could  have  so  intended. 
Bills  setting  up  equitable  defenses  are  often 
complicated,  involving  many  parties,  and 
raising  many  questions.  A  jury  trial  is  not 
a  flexible  proceeding,  nor  well  adapted  to  the 
determination  of  complicated  and  confused 
issues.  If  the  act  be  given  the  broad  con- 
struction suggested,  cases  can  easily  be 
imagined  which  it  would  be  impossible  to 
try  properly  before  a  jury. 

"Massachusetts  has  had  a  statute  allow- 
ing equitable  defenses  in  actions  at  law  since 
1883.  Rev.  Laws  Mass.  c.  173,  §  28.  The 
point  under  discussion  seems  not  to  have 
been  raised  under  it;  but  I  have  found  no 
decision  in  which  a  third  party  was  brought 
into  an  action  at  law  by  an  equitable  answer. 
It  seems  to  have  been  assumed  that  the  stat- 
ute only  applied  to  such  defenses  as  cpuld 


be  adequately  made  between  the  tw<i  par- 
ties to  the  original  action.  That  seemn  to 
me  to  be  the  sound  construction  of  the  act 
in  question. 

"  It  follows  that,  as  this  answer  discloses 
the  necessity  of  a  third  party  in  order  to 
establish  the  defense  which  it  sets  up,  it  is 
not  good  under  the  act;  and  the  demurrer 
to  it  should  be  sustained.'' 

Effect  of  failure  to -plead  equitable  defense. 
—  Where  the  defendant  in  an  action  for 
breach  of  contract  does  not  avail  himself  of 
the  provisions  of  this  section  and  fails  to 
plead  mutual  mistake  and  ask  for  a  refer- 
matlon  of  the  contract,  he  is  estopped  from 
filing  a  bill  on  the  equity  side  of  the  court 
to  restrain  the  enforcement  of  a  judgment 
at  law  in  favor  of  the  plaintiff  and  to  re- 
form the  contract.  Lyons  v.  Empire  Fuel 
Co.,  (C.  C.  A.  6th  Cir.  1920)  262  Fed.  466. 
The  court  said: 

*'  We  think  the  injunction  was  improp- 
erly granted,  for  the  reason  that  it  plainly 
appears  by  the  bill  that  the  proposition  of 
fact  asserted  thereby  as  necessary  basis  for 
relief  was,  by  the  judgment  in  the  suit  at 
law,  conclusively  determined  against  the  Fuel 
Company's  contention.  Lyons'  suit  for  dam- 
ages was  planted  upon  the  proposition  that 
the  contract  required  the  Fuel  Company 
absolutely  to  furnish  for  transportaticm  at 
least  360  tons  of  coal  per  day.  The  suit  was 
based  upon  the  written  contract  all^^  in 
the  petition  to  so  provide,  and  the  writing 
itself,  which  was  made  part  of  the  petition, 
expressed  Lyons'  agreement  to  '  furnish  suffi- 
cient barges  ...  in  which  to  load  not  less 
than  360  tons  of  coal  per  day,  and  ...  to 
transport  all  such  coal  to  Pomeroy,  Ohio, 
.  .  .  and  to  load  such  coal  into  such  cars  aa 
may  be  furnished  at '  that  place. 

**  The  Fuel  Company  thus  had  explicit  no- 
tice, thorough  the  petition,  of  Lyons'  con- 
struction of  the  contract,  and  was  thereby 
given  the  right  and  opportunity,  under  sec- 
tion 274b  of  the  Judicial  Code  (Act  March 
3,  1916,  38  Stat.  966),  to  interne  and  have 
heard  the  defense  that  the  writing  did  not 
express  the  actual  agreement,  and  to  ask 
affirmative  relief  by  way  of  its  reformation. 
That  (as  the  company  contends)  the  case 
for  equitable  reformation  would  necessarily 
be  tried  as  a  case  in  equity  (Union  Pacific 
R.  R.  Co.  V.  Syas  [C.  C.  A.  8]  246  Fed. 
661,  666,  168  C.  C.  A.  631;  Keatley  c. 
-Trust  Co.  [C.  C.  A.  2]  249  Fed.  296,*  161 
C.  C.  A.  304;  Philippine  Sugar  Co.  t. 
Philippine  Islands.  247  U.  S.  385,  388,  389, 
38  Sup.  Ct.  613,  62  L.  Ed.  1177;  arising 
under  the  Philippine  Code  of  Civil  Proce- 
dure) is  not,  in  the  view  we  take  of  the 
case,  important  here;  and  we  think  it  equally 
unimportant  that,  as  held  in  Railroad  Co. 
V.  Syas,  supra,  the  case  for  equitable  relief 
should  be  disposed  of  before  proceed  in|^  in 
the  action  at  law.  In  any  event,  the  action 
at  law  would  be  stayed  pending  the  hear- 
ing on  prayer  to  reform.    Prudential  Co.  v. 
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MiUer  (C.  C.  A.  ft)  267  Fed.  418,  421,  — 
C.  C.  A.  -^.  The  point  is  that  by  the  action 
at  law  opportunity  was  given  the  Fuel  Com- 
pany to  try  out  then  and  there  the  case  for 
reformation,  and,  to  all  intents  and  purposes, 
in  the  same  case,  although  perhaps  without 
a  common-law  jury,  as  to  the  plea  for  refor- 
mation. The  Fuel  Company  did  not  take 
the  benefit  of  this  statute,  but  contented 
itself  with  a  plea  denying  every  allegation 
in  the  petition  except  its  West  Virginia  in- 
oorporation.  Had  it  pleaded  mutual  mis- 
take, and  asked  reformation,  it  clearly  could 
not  again  raise  the  question.  Werlein  c. 
New  Orleans,  177  I  J.  S.  390,  390,  20  Sup. 
Ct.  6^,  44  L.  Ed.  817.  And  there  is  re- 
spectable authority  that  the  result  would 
be  the  same  if  the  existing  right  was  not 
availed  of." 

See  also  another  phase  of  the  same  case 
reported  in  (C.  C.  A.  6th  Cir.  1919)  257 
Fed.  890,  169  C.  C.  A.  40. 

Vol.  V,  p.  1061,  Jud.  Code,  sec.  274o. 

[First  ed.,  1916  Supp.,  p.  138.] 

Amendment  of  complaint. —  Where  di- 
versity of  citizenship  does  in  fact  exist  but 
is  not  alleged  in  the  complaint,  an  amend- 
ment to  show  such  citizenship  may  be  al- 
lowed as  of  course  at  any  stage  of  the  pro- 
eeedings.  Cleveland  Cliffs  Iron  Co.  t?.  Kin- 
ney,  (D.  C.  Minn.  1919)   262  Fed.  980. 

Vol.  V,  p.  1066,  Jud.  Code,  seo.  276. 

[First  ed.,  1912  Supp.,  p.  245.] 

Political  faith  of  commissioner. —  Under 
this  section  the  selection  of  a  jury  commis- 
sioner is  left  to  the  sound  discretion  of  the 
judge,  and  is  not  violated  by  the  appoint- 
ment of  a  conunissioner  who  is  registered 
as  an  Independent.  U.  S.  v.  Caplis,  (W.  D. 
La.  1019)  257  Fed.  840.  Regarding  the  pur- 
pose of  this  section,  the  court  said: 

"  The  purpose  of  the  act  originally  adopted 
in  1879  (Aot  June  30,  1879,  c.  52,  21  Stat. 
43),  when  many  political  questions  were 
before  th»  court,  was  to  insursi  as  f&r  as 
possible,  the  selection  of  jurors  without  re- 
gard to  political  bias.  There  were  then  but 
two  political  parties,  or  at  least  no  third 
party  of  any  consequence,  and  so  it  was 
provided  that  the  conunissioner  should  be 
selected  from  the  principal  political  party 
opposed  to  that  of  the  clerk.  It  was  not 
contemplated,  however,  that  in  the  making 
of  a  jury  list  each  in  turn  should  select  a 
man  of  his  own  political  faith;  but,  on  the 
contrary,  it  was  provided  that  such  selection 
of  jurors  should  be  made  without  reference 
to  party  affiliation.  This  was  the  end  to  be 
obtained. 

*'  Since  then  other  parties  have  come  into 
existence,  and  at  times  in  certain  districts 
it  might  be  difficult  to  say  which  was  the 
principal  political  party  opposed  to  that  of 
the   clerk.     One  party  might  be  considered 


such  to-day,  and  another  a  week  hence,  after 
an  election.  Not  only  have  new  political 
parties  arisen,  but  a  large  proportion  of  the 
electorate  now  aligns  itself  with  no  party, 
choosing  rather  to  remain  independent,  to 
vote  for  those  party  nominees  who  may,  in 
the  opinion  of  the  voter,  be  best  qualified. 
As  suggested  in  the  query  of  Judge  Pardee, 
suppose  the  clerk  of  the  court  is  an  Inde- 
pendent, affiliated  with  no  party,  how  is  the 
law  to  be  complied  with?  The  case  at  bar 
presents  the  converse  of  that  situation.  The 
clerk  belongs  to  the  dominant  political  party, 
and  the  jury  commissioner,  although  a  life- 
long Republican,  is  perhaps  technically  not 
a  member  of  that  party,  because,  in  his 
registration,  he  designates  himself  an  Inde- 
pendent. By  his  registration  he  denies  to 
himself  the  right  to  participate  in  the  pri- 
maries 6t  either  party,  in  order  that  he  may 
remain  free  to  vote  in  the  general  election 
as  his  own  good  judgment  and  conscience 
may  dictate.  Why  should  this  disqualify 
him  for  appointment  as  jury  commissioner? 
Would  not  the  very  purpose  of  the  act,  the 
elimination  of  politics  or  political  influence 
in  the  selection  of  juries,  be  better  subserved 
by  the  appointment  of  such  an  Independent 
than  by  the  selection  of  a  partison,  a  well 
known  member  of  the  political  party  op- 
posed to  that  of  the  clerk  ? ' 

"The  selection  of  a  jury  commissioner  the 
law  wisely  leaves  to  the  good  judgment  and 
sound  discretion  of  the  judge.  Its  provisions 
as  to  his  party  affiliation  are  advisory;  but 
even  were  the  statute  in  this  particular 
mandatory,  rather  than  directory,  in  this 
instance  it  could  not  be  said  that  the  ap- 
pointment was  not  in  accord  with  the  spirit 
of  the  act  and  in  substantial  compliance  with 
its  terms." 

Vol.  V,  p.  1078,  Jud.  Code,  seo.  287. 

[First  ed.,  1912  Supp.,  p.  248.] 

Joint  indictment. —  To  the  same  effect  as 
the  original  annotation,  see  Schaeffer  v.  U.  S., 
(1»20)  261  U.  S.  466,  40  S.  Ct.  26»,  64 
U.  S.  (L.  ed.)  —  (affirming  in  part  and  re- 
versing in  part  (E.  D.  Pa.  1W«)  254  Fed. 
196),  wherein  the  court  said  that  the  con- 
stitutionality of  this  section  **by  which  sev- 
eral defendants  may  be  treated  as  one  party 
for  the  purpose  of  peremptory  challenges  is 
attacked.  Its  constitutionality  is  established 
by  Stilson  t?.  U.  S.,  260  U.  S.  683." 

"  The  requirement  to  treat  the  parties 
defendant  as  a  single  party  for  the  purpose 
of  peremptory  challenges  has  long  been  a 
part  of  the  federal  system  of  jurisprudence; 
it  certainly  dates  back  to  1866,  and  was 
adopted  in  the  Revised  Statutes,  and  has 
now  become  a  part  of  the  Judicial  Code." 
Stilson  r.  U.  S.,  (1919)  250  U.  S.  583,  40 
S.  Ct.  28,  64  V.  S.  (L.  ed.)  — ,  affirming  (K. 
D.  Pa,   1U18)    254  Fed.   120. 

Challenge  to  favor  —  Review  on  appeal, — 
An  erroneous  ruling  in  a  homicide  case  upon 
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defendant's  challenge  of  a  juror  for  cause 
could  not  prejudice  the  accused  where  such 
juror  was  peremptorily  challenged  by  the 
accused,  and  the  latter  was  in  fact  allowed 
two  more  than  the  statutory  number  of 
peremptory  challenges;  and  there  is  nothing 
in  the  record  to  show  that  any  juror  who 
sat  upon  the  trial  was  in  fact  objectionable. 
Stroud  f.  U.  S.,  (1»1»)  251  U.  S.  15,  380, 
40  S.  Ct.  60,  176,  64  U.  S.   (L.  ed.)   — -. 

Vol.  V,  p.  1108,  Jud.  Code,  seo.  207. 

[Venue  of  suits  to  enforce,  etc.] 

[First  ed.,  1914  Supp.,  p.  230.] 

Limitation  of  yenue  proyitions. —  The 
venue  fixed  by  this  Act  is  limited  to  suits 
to  enforce,  suspend,  or  set  aside  orders  of 
the  commission  of  which  the  Commerce  Court 
previously  had  jurisdiction.  It  does  not  in- 
clude reparation  order  suits.  Vicksburg,  etc., 
R.  Co.  f.  Anderson-Tully  Co.,  (C.  C.  A.  5th 
Cir.   1920)    261   Fed.  741. 

Venue  of  suit  to  set  aside  order  of  com- 
mission.—  See  Alaska  Steamship  Co.  r.  U. 
S.,   (S.  D.  N.,Y.  1919)   259  Fed.  713. 

Vol.  V,  p.  1113,  Jud.  Code,  seo.  206. 

[Appeal,  etc.]       [First  ed.,  1914: 
Supp.,  p.  230.] 

Appeal  to  Supreme  Court  —  moot  question. 
—  The  enactment  of  the  Transportation  Act 
of  February  28,  1920  (see  title  Interstate 
CoKHEBCE,  ante,  p.  72),  which  necessitates 
changes  in  bills  of  lading  prescribed  by  the 
Interstate  Commerce  Commission,  renders 
moot  the  controversy  presented  by  a  petition 
which  seeks  to  set  aside  an  order  of  the  com- 
mission requiring  carriers  to  use  such  bills 
of  lading,  and  requires  that  an  order  grant- 
ing a  preliminary  injunction  to  restrain  the 
commission  from  putting  into  force  the  bills 
of  lading  in  the  form  prescribed  be  reversed, 
and  that  the  cause  be  remanded  to  the  court 
below  with  directions  to  dismiss  the  petition 
without  costs  to  either  party,  and  without 
prejudice  to  the  right  of  the  complainants 
to  assail  in  the  future  any  order  of  the  com- 
mission prescribing  bills  of  lading  after  the 
enactment  of  the  Transportation  Act.  U.  8. 
V,  Alaska  Steamship  Co.,  (1920)  253  U.  S. 
113,  40  S.  Ct.  448,  64  U.  S.  (L.  ed.)  — ,  re- 
versing  (S.  D.  N.  Y.  1919)   259  Fed.  713. 

Vol.  V,  p.  11 21 ,  sec.  5.     [First  ed., 

1916  Supp.,  p.  25.] 

Contingent  attorney's  fee  under  Omnibus 
Claims  Act. — An  existing  contract  for  the 
payment  to  an  attorney  for  professional  serv- 
ices to  be  rendered  in  the  prosecution  of  a 
Civil  War  claim  against  the  United  States 
of  a  sum  equal  to  50  per  cent  of  whatever 
might  be  collected  was  invalidated  by  the 
provision  of  the  Omnibus  Claims  Act  of 
March  4,  1915,  which,  after  making  an  ap- 
propriation for  payment  of  such  claim,  made 


it  unlawful  for  any  attorney  to  exact,  col- 
lect, withhold,  or  receive  any  sum  whidi,  in 
the  aggregate,  exceeds  20  per  cent  of  the 
amount  of  any  item  appropriated  in  that  act, 
on  account  of  services  rendered  or  advances 
made  in  connection  with  said  claim,  any 
contract  to  the  contrary  notwithstanding. 
Calhoun  i>.  Massie,  (1920)  253  U.  S.  170,  40 
S.  Ct.  474,  64  U.  S.  (L.  ed.)  — ,  affirming 
(1918)    123  Va.  673,  97  S.  E.  676. 

The  provifion  of  other  parts  of  this  Act 
limiting  to  twenty  per  cent  the  payments  to 
attorneys  and  agents,  out  of  moneys  appro- 
priated by  said  Act,  for  payment  of  certain 
claims  against  the  United  States,  is  not  a 
denial  of  due  process,  or  of  the  liberty  of 
contract,  to  an  attorney  who  has  rendered 
professional  services  in  the  prosecution  of 
one  of  such  claims,  under  a  contract  whereby 
he  was  to  receive  a  fee  equal  to  fifty  per  cent 
of  whatever  might  be  awarded  or  collected. 
Black  V.  Crouch,  (W.  Va.  1919)  100  S.  E. 
749,  wherein  the  court  said :  "  Since  the  en- 
try of  the  decree  the  Supreme  Court  of  the 
United  States  has  rendered  a  decision  in 
which  the  statute  in  question  has  been  held 
to  be  valid  and  constitutional.  Capital  Trust 
Co.  f?.  Calhoun,  250  U.  S.  208,  39  S.  Ot. 
486,  63  U.  S.  (L.  ed.)  — .  It  holds  that 
the  money  appropriated  by  the  Act  cannot 
be  subjected  in  any  manner  to  a  charge  for 
fees  in  excess  of  twenty  per  cent." 

Vol.  V,  p.  1 1 23,  sec.  721 .     [First  ed., 
vol.  IV,  p.  517.] 

I.  General  rules  and  principles,  645. 

5.  Questions  of  unwritten  or  oonomon 

law,  645. 
c.  Local  law;   rules  of  property, 
645. 

6.  Constitutional  and  statutory  ques- 

tions, generally,  645. 
a.  General  rule  stated,  645. 
c  Conflicting  decisions   of   state 

courts  generally,  645. 
6.  Questions    not    decided    until 
after  accrual  of  riprhts,  645. 
f.  Effect   of    earlier   federal    de- 
cisions or  institution  of  ac- 
tion in  federal  court,  645. 
II.  Application  of   rules  to  particular   sub- 
jects, 645. 
5.  Commercial  paper,  645. 

a.  Absence  of  state  statute,  645. 

b.  Effect    of    state    statute     and 

construction      thereof       by 
state  court,  646. 
10.  Courts,  646. 

12.  Decedents'  estates  generally,  646. 

13.  Death  by  wrongful  act,  646. 

a.  Generally,  646. 

c.  Damages,  646. 

14.  Deeds,    mortgages    and    leases    ol 

realty,  646. 

a.  Deeds,  646. 

b.  Mortgages,  646. 

23.  Interest  and  usury,  646. 
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25.  Liens,  646. 

26.  Limitation  of  actions,  646. 

a.  Actions  at  law,  646. 

29.  Mortgages,  sales  and  bailments  of 

personalty,  646. 

30.  Municipal    and    quasi    mimicipal 

corporations,  64T. 
33.  Practice,  procedure   and   remedies 
generally,  647. 

35.  Private  corporations,  647. 

f.  Foreign  corporations,  647. 

36.  Recording  and  filing  acts,  647. 
38.  Taxation,  647. 

i.   Levy  and  collection  of  taxes 

generally,  647. 
k.  Special  or  local  aseesaments, 

847. 

I.  Gbnkbal  Rules  and  Pbiitoiplbs 

5.  Questions  of  Uwwritten  or  Common  Limo 
c  Local  Law;  Rules  of  Property   (p.  1190) 

Roles  of  property.— The  validity  and  in- 
terpretation of  surrender  clauses  in  oil  and 
gas  leases  is  the  kind  of  question  which,  as 
held  in  Guffey  v.  Smith,  (1W5)  237  U.  S. 
101,  35  S.  a.  626,  59  U.  S.  (L.  ed.)  856, 
is  to  be  settled  by  the  local  law  as  deter- 
mined by  the  highest  court  of  the  state. 
Washburn  r.  GUlespie,  (C.  C.  A.  8th  Cir. 
1920)   261  Fed.  41,  171  C.  C.  A.  637. 

6.  Constitutional   and   Statutory    Questions 

OeneroXly 

a.  General  Rule  Stated  (p.  1133) 

To  same  effect  as  original  annotation,  see 
Hotel  Woodward  Co.  <?.  Ford  Motor  Co., 
(C.  C.  A.  2d  Cir.  1919)  258  Fed.  322,  169 
\j»  C.  A.  338. 

c.  Conflicting  Decisions  of  State  Courts  Gen- 
erally (p.  1138) 

To  same  effect  as  original  annotation,  see 
Washburn  v.  Gillespie,  (C.  C.  A.  8th  Cir. 
1920)   261  Fed.  41,  171  C.  C.  A.  637. 

e.  Questions   Not   Decided   until    after    Ac- 

crual of  Rights   (p.  1140) 

To  the  same  effect  as  the  original  annota- 
tion, see  U.  S.  f?.  Cargill,  (C.  C.  A.  8th  Cir. 
1920)  263  Fed.  866,  reversing  (E.  D.  Ark. 
1919)  258  Fed.  458;  Hopkins  f.  Zeigler, 
(C.  C.  A.  6th  Cir.   1919)    259  Fed.  43,   170 

\J»    \Jm    A.    43. 

f.  Effect  of  Earlier  Federal  Decisions  or  In- 

stitution   of    Action    in   Federal   Court 
(p.  1141) 

If  by  reason  of  an  oversight  a  federal 
court  has  reached  a  different  conclusion  from 
what  has  theretofore  been  decided  by  the 
highest  court  of  the  state,  it  is  the  duty  of 
the  federal  court  to  follow  the  construction 
of  the  state  court  of  last  resort,  when  that 
fact  is  called  to  its  attention.  U.  S.  v, 
CargiU,   (£.  D.  Ark.  1919)   258  Fed.  458. 


n.  Afpugation  or  Rules  to  Pabtioulab 

Subjects 

5.  Commercial  Paper 
a.  Absence  of  State  Statute  (p.  1157) 

Liability  of  bank  accepting  commexcial 
paper  for  collection. —  The  question  of  the  lia- 
bility of  a  bank  accepting  conunercial  paper 
for  collection  is  one  of  general  rather  than 
local  law,  and  the  federal  courts  are  not 
bound  by  the  decisions  of  the  highest  court 
of  a  state  on  the  subject.  Taylor,  etc.,  Co. 
0.  National  Bank,  (N.  D.  Ohio  1919)  262 
Fed.  168,  wherein  it  was  said: 

"  In  my  opinion,  the  true  question  of  law 
upon  which  the  case  turns  is  not  that  as* 
sumed  by  counsel.  There  is,  in  my  opinion, 
no  question  involved  of  conflict  in  law,  and 
therefore  no  inquiry  need  be  made  as  to 
where  the  contract  was  made,  or  by  the  law 
of  what  state  or  forum  it  is  to  be  controlled. 
The  applicable  rule  is  that  stated  in  Swift 
V,  Tyson,  16  Pet.  1,  10  L.  Ed.  865;  B.  &  O. 
Railroad  v.  Baugh,  149  U.  S.  368,  13  Snp. 
Ct.  914,  37  L.  Ed.  772.  The  rule  thereby  es- 
tablished is  that,  when  the  question  is  one 
of  general  law,  and  not  of  purely  local  law, 
it  is  to  be  determined  by  reference  to  all 
the  authorities,  and  upon  due  consideration 
of  the  principles  of  general  jurisprudence  ap- 
plicable to  the  subject,  and  not  by  reference 
merely  to  those  of  the  state  in  which  the 
cause  of  action  arose. 

"  Swift  v.  Tyson,  supra,  involved  the  ques- 
tion of  whether  or  not  one  who  acquired  ne- 
gotiable paper  for  a  pre-existing  deot  in  due 
course  before  maturity  and  without  notice 
of  any  defense  thereto  was  to '  be  regarded 
as  a  holder  for  value.  The  cause  of  action 
arose  in  New  York,  by  the  decisions  of  which 
one  taking  a  note  for  a  pre-existing  debt 
was  not  regarded  as  a  holder  for  value.  It 
was  held  that  this  was  a  question,  not  of 
local  law,  but  of  general  commercial  law, 
and  was  to  be  decided  upon  an  examination 
of  all  the  authorities  and  due  consideration 
of  the  principles  underlying  the  general  com- 
mercial law  of  the  land.  The  result  was 
that  the  United  States  Supreme  Court  held 
in  that  case  that  one  taking  negotiable  paper 
for  a  pre-existing  debt  was  a  holder  in  due 
coiirse.  Mr.  Justice  Story,  delivering  the 
opinion,  says  that  the  laws  of  the  state, 
which  were  made  by  the  original  Judiciary 
Act  the  rule  of  decision  in  the  United  States 
court,  mean  state  laws,  strictly  local;  that 
is  to  say,  positive  statutes  of  the  state  and 
the  construction  thereof  adopted  by  the  local 
tribunals,  and  decisions  relating  to  rights 
or  titles  to  things  having  a  permanent  local- 
ity, such  as  the  rights  and  titles  to  real  es* 
tate  and  other  matters  inmiovable  and  intra- 
territorial  in  their  nature  and  character. 

"In  B.  &  0.  Railroad  v.  Baugh,  supra, 
this  and  all  the  intervening  cases  were  fully 
reviewed,  and  the  law  reiterated  to  the  same 
effect.  It  was  therein  held  that  the  rule 
of  fellow  servantcy  in  negligence  cases  was 
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not  a  question  of  local  law,  but  of  general 
jurisprudence,  and  that  the  Ohio  vice  prin- 
cipal rule  would  not  be  followed  and  applied 
in  the  United  States  courts,  even  when  the 
injury  was  sustained  and  the  cause  of  ac- 
tion arose  in  Ohio  after  the  pronouncement 
by  its  Supreme  Court  of  that  rule.  It  re- 
sults that,  if  the  United  States  Supreme 
Court  has  declared  a  rule  applicable  to  the 
present  controversy,  it  must  control,  and 
hence  it  is  immaterial  to  inquire  whether 
the  so-called  New  York  or  Massachusetts 
rule  is  the  true  rule,  or  which  has  been 
adopted  in  Ohio/' 

b.  Effect  of  State  Statute  and  Construction 
Thereof  by  State  Court  (p.  1159) 

The  question  of  validity  of  a  note  for  the 
purchase  of  stock  of  a  corporation  organized 
in  a  state  whose  constitution  forbids  corpo- 
rations to  issue  stock  except  for  money  paid, 
etc.,  is  one  of  general  commercial  law,  in 
deciding  which  the  federal  courts  are  not 
bound  to  follow  the  decisions  of  the  highest 
state  courts.  Wilson  t?.  Spencer,  (C.  C.  A. 
6th  Cir.  1919)  261  Fed.  357. 

10.  Courts  (p.  1168) 

A  decision  of  the  highest  court  of  a  state, 
defining  the  powers  of  an  inferior  court 
under  the  state  constitution  and  laws,  is 
binding  on  the  federal  courts.  Barnett  v. 
Kunkel,  (C.  C.  A.  8th  Cir.  1919)  259  Fed. 
394,  170  C.  C.  A.  370. 

12.  Decedents*  Estates  Generally    (p.   1169) 

Nature  of  state  inheritance  tax. —  De- 
cisions of  the  highest  court  of  a  state  re- 
garding the  nature  of  a  state  inheritance 
tax  are  binding  on  the  federal  courts.  Led- 
erer  v.  Northern  Trust  Co.,  (C. 'C.  A.  3d 
Cir.  1920)  262  Fed.  62,  affirming  (E.  D.  Pa. 
1919)   267  Fed.  812. 

13.  Death   by  Wrongful  Act 

a.  Generally  (p.  1171) 

To  same  effect  as  original  annotation,  see 
Jones  V.  Chicago,  etc.,  R.  Co.,  (C.  C.  A.  8th 
Cir.  1919)   260  Fed.  929. 

■ 

c.  Damages  (p.  1173) 

The  federal  court  will  follow  the  decision 
of  the  highest  court  of  a  state  that  no  re- 
covery can  be  had  for  the  suffering  and 
anguish  of  either  parent  in  an  action  under 
the  state  statute  for  the  death  of  a  minor. 
Bristol  Gas,  etc.,  Co.  t?.  Boy,  (C.  C.  A.  6th 
Cir.  1919)   261  Fed.  297. 

14.  Deeds,  Mortgages  and  Leases  of  Realty 

a.  Deeds    (p.   1174) 

In  generaL — The  question  whether  a 
foreclosure  sale  and  sheriff's  deed  are  in- 
valid because  the  order  of  sale  was  not  au- 
thenticated by  the  seal  of  court  is  one  as 


to  which  decisions  of  the  stato  oourt  are 
controlling.  Harlan  v.  Houston,  (C.  C.  A. 
8th  Cir.  1919)  268  Fed.  611,  170  C.  C.  A. 
66. 

Sufliciency  of  order  approving  deed. — A  de- 
cision of  the  highest  court  of  a  state  deter- 
mining when  an  order  approving  a  deed  of 
real  property  in  the  stato  is  sufficient  to 
give  the  deed  full  'validity,  constitutes  a 
rule  of  real  property  and  is  probably  bind- 
ing upon  a  federal  court  sitting  in  the  state. 
Barnett  t?.  Kunkel,  (C.  C.  A.  8th  Cir.  1919) 
259  Fed.  394,  170  C.  C.  A.  370. 

b.  Mortgages  (p.  1176) 
In  general. —  To  same  effect  as  original  an- 
notation, see  Blackshear  v.  Dothan  First  Nat. 
Bank,  (C.  C.  A.  5th  Cir.  1919)  261  Fed. 
601;  Rader  f.  Star  Mill,  etc.,  Co.,  (C.  C.  A. 
8th  Cir.  (1919)  258  Fed.  599,  169  C.  C.  A- 
641. 

Forecloanre  of  deed  of  tnuL — TTie  pro- 
vision of  a  state  statute  that  a  foreign  cor- 
poration or  individual  trustee  cannot  fore- 
close a  deed  of  trust  covering  property  in  the 
state  without  joining  a  resident  trustee  as 
a  party  plaintiff,  does  not  control  the  bring- 
ing of  such  a  foreclosure  suit  in  a  federal 
court  in  that  state  by  a  foreign  corpora- 
tion. Lane  i\  Equitable  Trust  Co.,  (C.  C 
A.  8th  Cir.  1919)   262  Fed.  918. 

23.  Interest  and  Usury  (p.  1196) 
Interest  generally.— A  federal  District 
Court  sitting  in  bankruptcy  will  follow  the 
interpretation  given  by  the  highest  state 
court  to  a  provision  in  a  state  statute  speci- 
fying what  obligations  shall  bear  interest 
after  they  become  due  and  the  rate  thereof. 
In  re  Morrison,  (C.  C.  A.  7th  Cir.  1919) 
261  Fed.  355. 

25.  lAens   (p.  1199) 

Attorney's  lien. —  To  same  effect  aa  orig- 
inal annotation,  see  Sun  L.  Assur.  Co.  t?.  Casa- 
nova, (C.  C.  A.  1st  Cir.  1919)  260  Fed.  449, 
171  C.  C.  A.  275;  Turner  t?.  Woodard,  (C.  C. 
A.  1st  Cir.  1919)  259  Fed.  737,  170  C.  0.  A. 
537. 

26.  Limitation  of  Actions 

a.  Actions  at  Law    (p.  1200) 

Rule  stated. —  To  same  effect  as  original 
annotation,  see  Graham  f?.  Englemann, 
(S.  D.  Tex.  1920)   263  Fed.  166. 

29.  Mortgages,  Sales  and  Bailments  of  Per- 
sonalty (p.  1210) 
Rights  of  parties  under  conditional  sale 
contract — The  federal  courte  will  accept  as 
binding  the  decisions  of  the  highest  courts 
of  a  state  regarding  the  question  whether 
a  vendee  under  a  contract  retaining  title  to 
personal  property  can  convey  good  title 
thereto,  against  the  vendor,  to  a  purchaser 
without  notice.  Evanston  First  Nat  Bank  r. 
Waynesbor/)  Bank,  (C.  C.  A.  8th  Cir.  191») 
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202  Fed.  764;  Murphy  v.  Waynesboro  Bank, 
(C.  C.  A.  8th  Cir.  1W9)  262  Fed.  766. 

Fraudulent  sales. —  The  question  whether 
a  sale  of  personal  property  is  fraudulent,  is 
one  of  fact  on  which  decisions  of  state  courts 
construing  a  state  statute  on  the  subject  are 
controlling.  Young  t?.  Gordon,  (E.  D.  N.  Y. 
1919)  257  Fed.  846. 

30.  MufUoipdl  and  Qwi9i  Munioip<U  Corpora- 
tions (p.  1211) 

The  doctrine  of  the  United  States  Supreme 
CSourt  that  municipalities  will  not  he  re- 
garded  as  possessed  of  the  right  to  bind 
themselves  to  a  specified  public  service  rate 
and  term,  except  only  under  statutes  grant- 
ing to  them  express  power  to  contract  or 
agree  as  to  such  rates  and  time,  controls  in 
the  lower  federal  courts  ''unless  a  settled 
course  of  decision  in  the  court  of  last  resort 
of  rthe  particular  state]  requires  a  different 
conclusion."  Knoxville  Gas  Co.  v.  Knoxville,- 
(C.  C..A.  6th  Cir.  1919)  261  Fed.  283, 
overruling  the  contention  ''that  the  rule 
thus  established  as  to  the  necessity  of  explicit 
statutory  language  does  not  prevail  in  the 
courts  of  Tennessee." 

33.  Practice,  Procedure  and  Remedies  Oen- 

eraUy  (p.  1217) 

As  to  granting  new  trial  limited  to  ques- 
tion of  damages  only,  pursuant  to  state  law 
and  practice,  see  McKeon  v.  Central  Stamp- 
ing Co.,  (D.  C.  N.  J.  1919)  269  Fed.  917, 
as  cited  in  notes  to  vol.  VI,  p.  21,  sec.  914, 
V,  24,  c,  infra,  this  page. 

S6.  Private  Corporations 

f.  Foreign  Corporations  (p.  1222) 

To  same  effect  as  third  paragraph  of  origi- 
nal annotation,  see  Hayes  Wheel  Co.  v, 
American  Distributing  Co.,  (C.  C.  A.  6th  Cir. 
1919)   257  Fed.  881,  169  C.  C.  A.  31. 

36.  Recording  and  Filing  Acts  (p.  1224) 

To  same  effect  as  original  annotation,  see 
Frank  Lynch  Co.  v.  National  City  Bank, 
(C.  C.  A.  8th  Cir.  1919)  261  Fed.  480. 

38.  Taxation 

i.  Levy  and   Collection   of   Taxes  Grenerally 

(p.  1231) 

To  same  effect  as  second  paragraph  of 
original  annotation,  see  U.  S.  t;.  Cargill, 
(E.  D.  Ark.  1919)  258  Fed.  468. 

k.  Special  or  Local  Assessments    (p.   1231) 

To  same  effect  as  first  paragraph  of  origi- 
nal annotation,  see  Oklahoma  City  v.  Orth- 
wein,  (C.  C.  A.  8th  Cir.  1919)  268  Fed.  190, 
169  C.  C.  A.  258,  wherein  it  was  held  that 
a  federal  court  was  bound  by  the  decision  of 
the  highest  court  of  a  state  regarding  the 
right  of  a  city  to  assess  under  a  state  stat- 
ute a  railroad  company  for  paving  along  its 
right  of  way  in  the  city. 


Vol.  VI,  p.  21,  sec.  914.    [Fiwt  ed., 

vol.  IV,  p.  563.] 

V.  Applicability  in  particular  instances. 

24.  Judgments  and   proceedings   subse- 
quent thereto. 

c.  Motions  for  new  trials. 

d.  Bill  of  exceptions, 
f .  Methods  of  review. 

26.  Jurisdiction. 
36.  Pleadings. 

d.  Joinder  of  causes  of  action. 

f.  Plea  in  abatement. 

V.  APFLIOABILITT  ZIT  PaBTICULAB  IlTSTANCSS 

24.  Judgments  and  Proceedings  Subsequent 

Thereto 
c  Motions  for  New  Trials    (p.   42) 

Necessity  for  motion. —  A  state  practice  re- 
quiring a  motion  for  a  new  trial  as  prerequi- 
site to  an  appellate  review  is  not  adopted 
by  the  Conformity  Act.  Chicago  L.  Ins.  Co. 
V,  Tiernan,  (CCA.  8th  Cir.  1920)  263 
Fed.  325. 

New  trial  in  respect  of  damages  only.^ — 
Rule  73  of  the  New  Jersey  Practice  Act  of  1912 
provides  that  "when  a  new  trial  is  ordered 
because  the  damages  are  excessive  or  inade- 
quate, and  for  no  other  reason,  the  verdict 
shall  be  set  aside  only  in  respect  of  damages, 
and  shall  stand  good  in  all  other  respects." 
A  rule  of  the  state  supreme  court  adopted 
the  statutory  rule  above  quoted.  In  a  case 
subsequently  decided  by  the  New  Jersey 
Court  of  Errors  and  Appeals  it  was  held  that 
the  New  Jersey  courts  have  power  to  set 
aside  a  verdict  and  grant  a  new  trial  in  re- 
spect of  damages  only.  In  McKeon  v.  Cen- 
tral Stamping  Co.,  (D.  C.  N.  J.  1919)  269 
Fed.  917,  an  action  to  recover  damages  for  a 
tort,  brought  in  the  federal  district  court 
for  New  Jersey,  the  court  ordered  a  new 
trial  solely  for  inadequacy  of  damages,  deem- 
ing that  the  New  Jersey  rule  above  cited 
was  mandatory  and  necessary  to  be  followed 
by  force  of  this  section  and  R.  S.  sec.  721 
[5  Fed.  Stat.  Ann.  (2d  ed.)  1123],  both  of 
which  sections  were  quoted  by  the  court, 
the  latter  also  saying:  "Neither  the  Con- 
stitution, treaties,  nor  statutes  of  the 
United  States  require  a  procedure  in  setting 
aside  verdicts  and  ordering  new  trials  other- 
wise than  is  provided  in  this  rule  of  the 
New  Jersey  Supreme  Court." 

Requiring  remittitur  as  condition  to  deny- 
ing motion  for  new  trial.— In  Bristol  Gas, 
etc.,  Co.  c.  Boy,  (C  C  A.  6th  Cir.  1919) 
261  Fed.  297,  affirming  judgment  on  a  verdict 
for  the  plaintiff  rendered  in  a  federal  Dis- 
trict Court  in  Tennessee,  the  court  said: 

"  We  are  clearly  of  opinion  that  the  trial 
judge's  action  in  requiring  remittitur  as  a 
condition  of  denying  motion  for  a  new  trial 
is  not  reviewable.  In  the  absenoe  of  statute 
providing  therefor,  such  would  plainly  be  the 
case.  Wood  worth  v.  Chesbrough,  244  U.  S. 
79,  37   Sup.  Ct.  683,  61  L.  Ed.   1006.     The 
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statute  of  Tennessee,  however,  gives  a  plain- 
tiff a  right  to  a  review  of  an  order  of  re- 
mittitur (complied  with  under  protest) 
made  because  of  the  trial  judge's  opinion 
that  the  verdict  is  *  so  excessive  as  to  indi- 
cate passion,  prejudice,  corruption,  partiality, 
or  unaccountable  caprice  on  the  part  of  the 
jury.'  Acts  Tenn.  1911,  c.  29;  Thompson's 
Shannon's  Ck)de,  §§  4594a,  4«94al.  But 
were  the  instant  case  thought  to  be  within 
the  terms  of  tliat  statute  (although  the  only 
finding' was  that  the  verdict  was  '  excessive '), 
the  statute  itself  is  inapplicable,  because  not 
within  the  federal  Conformity  Act.  That  act 
does  not  ap^\v  to  the  personal  conduct  and 
administration  of  the  judge  in  the  discharge 
of  his  separate  functions,  nor  to  motions  for 
new  trial  nor  to  proceedings  on  review.  Were 
this  Tennessee  statute  applicable,  it  would 
result,  not  only  in  requiring  a  trial  judge, 
sitting  in  a  federal  court,  to  decide  on  mo- 
tion for  new  trial  the  question  of  fact 
whether  the  size  of  the  verdict  is  such  as 
to  indicate  '  passion,  prejudice,'  etc.,  but  also 
in  requiring  a  federal  court  of  review  to 
determine  for  itself  this  same  question  of 
fact  —  all  contrary  to  the  settled  practice 
in  the  federal  courts.  U.  P.  Ry.  Ck).  o. 
Hadley,  246  U.  S.  330,  334,  38  Sup.  Ct.  318, 
62  L.  Ed.  751. 

"  That  a  state  statute  having  such  effect  is 
not  within  the  Conformity  Act  appears  to  us 
too  plain  for  argument.  It  seems  enough  to 
refer  to  this  court's  discussion  of  the  general 
subject  in  Knight  t^.  Illinois  Central  R.  R. 
Co.,  180  Fed.  370,  103  C.  C.  A.  514.  The 
decisions  giving  effect  in  the  federal  courts 
to  state  statutes  guaranteeing  as  of  absolute 
right,  and  as  matter  of  law,  a  second  trial 
of  an  action  for  the  recovery  of  real  PJ^ot^ 
erty  within  the  state  (Equator  Co.  v,  HaU, 
106  U.  S.  86,  1  Sup.  Ct.  128,  27  L.  Ed.  114; 
Smale  t?.  Mitchell,  143  U.  S.  99,  12  Sup.  Ct. 
853,  36  L.  Ed.  90)  are  not  analogous.  Such 
statutes  are  not  merely  remedial,  but  are 
matter  of  substantive  right,  like  the  right 
to  voluntary  nonsuit.  Barrett  v.  Virginian 
Ry.  Co.,  250  U.  S.  473,  478,  39  Sup.  Ct.  540, 
64  L.  Ed.  — ;  Knight  t?.  Illinois  Central  R.  R. 
Co.,  supra.  Simms  v.  Sinuns,  175  U.  S.  162, 
169,  20  Sup.  Ct.  58,  44  L.  Ed.  115,  is  not 
opposed  to  the  conclusion  we  have  reached." 

d.  Bill  of  Exceptions    (p.  42) 

To  same  effect  as  original  annotation,  see 
Blisse  p,  U.  S.,  (C.  C.  A.  2d  Cir.  1920)  263 
Fed.  961;  Goldfarb  v.  Keener,  (C.  0.  A 
2d  Cir.  1920)   263  Fed.  357. 

f.  Methods  of  Review   (p.  45) 

A  state  statute  giving  a  plaintiff  a  right  to 
a  review  of  an  order  of  remittitur  (complied 
with  under  protest)  made  because  of  the  trial 
judge's  opinion  that  the  verdict  is  ''so  ex- 
cessive as  to  indicate  passion,  prejudice,  cor- 
ruption, partiality,  or  unaccountable  caprice 
on  the  part  of  the  jury  "  is  not  within  this 
section  and  is  not  binding  on  a  federal  Cir- 


cuit Court  of  Appeals.    Bristol  Gas,  etc.,  Co. 
V.  Boy,  (C.  C.  A.  6th  Cir.  1919)  261  Fed.  297. 

26.  JurUdiction   (p.  46) 

Nature  of  action. —  The  question  whether 
an  action  is  local  or  transitory  is  to  be  deter- 
mined by  the  law  of  the  state.  Josevig- 
Kennecott  Copper  Co.  t?.  James  F.  Howarth 
Co.,  (C.  C.  A.  9th  Cir.  1919)  261  Fed.  567. 

96.  PUadinga 
d.  Joinder  of  Causes  of  Action  (p.  55) 

To  same  effect  as  original  annotation,  see 
United  Mine  Workers  v.  Coronado  Coal  Co., 
(C.  C.  A.  8th  Cir.  1^19)  258  Fed.  829,  169 
C.  C.  A.  549. 

A  federal  court  will  follow  the  state  role 
as  to  whether  the  causes  of  action  set  up 
by  the  plaintiff  and  the  parties  defendant  are 
properly  joined.  Compania  Minera  Y  Com- 
pradora,  etc.  v,  American  Metal  Co.,  (W.  D. 
Tex.   1920)    262  Fed.  183. 

Personal  injury  under  Federal  Brnployen' 
Liability  Act  and  at  common  law. —  Ri^ta 
conferred  by  federal  law  are  not  denied  by 
the  refusal  of  a  state  court  to  permit  the 
joinder  in  a  single  count  of  a  cause  of  action 
against  a  railway  company  to  recover  dam- 
ages under  the  federal  Employers'  Liability 
Act,  and  of  a  common-law  action  against  the 
railway  employee  whose  concurrent  negli- 
gence was  alleged  to  have  contributed  in 
producing  the  mjury.  Lee  v.  Central  of 
Georgia  R.  Co.,  (1920)  262  U.  S.  109,  40 
S.  Ct.  254,  64  U.  S.  (L.  ed.)  —  {affirming 
(1918)  21  Ga.  App.  568,  94  S.  E.  888), 
wherein  the  court  said:  "An  injured  em- 
ployee brought  an  action  in  a  state  court  of 
Georgia  jointly  against  a  railroad  and  its 
engineer,  and  sought  in  a  single  count, 
which  alleged  concurring  n^ligenoe,  to  re- 
cover damages  from  the  company  under  the 
federal  Employers'  Liability  Act,  and  from 
the  individual  defendant  under  the  common 
law.  Each  defendant  filed  a  special  de- 
murrer on  the  ground  of  misjoinder  of 
causes  of  action  and  misjoinder  of  parties 
defendant.  The  demurrers  were  overruled 
by  the  trial  court.  The  Court  of  Appeals  — 
an  intermediate  appellate  court  to  which 
the  case  went  on  exceptions  —  certified  to 
the  Supreme  Court  of  the  state  the  queation 
whether  such  joinder  was  permissible.  It 
answered  in  the  negative.  147  Ga.  428,  94  S. 
E.  558.  Thereupon  the  Court  of  Appeals  re- 
versed the  judgment  of  the  trial  court  (21 
Ga.  App.  558,  94  <3.  E.  898)  and  certiorari 
to  the  Supreme  Court  of  the  state  waa  re- 
fused^ Tda  plaintiff  then  applied  to  this 
court  for  a  writ  of  certiorari  on  the  grovmd 
that  he  had  been  denied  rights  conferred  by 
federal  law,  and  the  writ  was  panted. 

"Whether  two  causes  of  action  may  be 
joined  in  a  single  count  or  whether  two 
persons  may  be  sued  in  a  single  count  are 
matters  of  pleading  and  practice  relating 
solely  to  the  form  of  the  remedy.  When 
they  arise  in  state  courts  the  final  deter- 
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mination  of  such  matters  ordinarily  rests 
with  the  state  trihunals,  even  if  the  rights 
there  being  enforced  are  created  by  federal 
law.  John  i*.  Paullin,  231  U.  S.  583,  ^4 
Sap.  Ct.  17S,  58  L.  Ed.  381;  Nevada-Oai- 
fomia-Oregon  ^ilway  v.  Burrus,  244*  U.  S. 
103,  97  Sup.  Ct.  &7e,  61  L.  Ed.  1019.  This 
has  been  specifically  held  in  cases  arising 
under  the  federal  Employers'  Liability  Act. 
Minneapolis  &  St.  Louis  Railroad  Co.  v, 
Bombolis,  241   U.  S.  211,   36   Sup.   Ct.  595, 

60  L.  Ed.  961,  L.  R.  A.  1917A,  86,  Ann.  Cas. 
191 6E,  505;  Atlantic  Coast  Line  Railroad 
Co.  r.  Mima,  242  U.  S.  532,  37  Sup.  Ct.  188, 

61  L.  Ed.  476;  Louisyille  &  Nashville  Rail- 
road Co.  fK  HoUoway,  246  U.  S.  525,  38  Sup. 
Ct  379,  66  L.  Ed.  867.  It  is  only  w4i«i 
matters  nominally  of  procedure  are  actually 
matters  of  substance  which  affect  a  federal 
right,  that  the  decisicoi  of  the  state  court 
therein  becomes  subject  to  review  by  this 
court.  Central  Vermont  Railway  Co.  v. 
White,  238  U.  S.  607,  35  Sup.  Ct.  865,  59  L. 
£d.  1433,  Ann.  Cas.  1916B,  252;  New  Orleans 
k  North  Eastern  Railroad  Co.  v.  Harris,  247 
U.  S.  367,  38  Sup.  Ct.  535,  62  L.  Ed.  1107. 

"The  federal  Employers'  Liability  Act 
does  not  modify  in  any  respect  rights  of  em- 
ployes against  one  another  existing  at  com- 
mon law.  To  deny  to  a  plaintiff  the  right  to 
join  in  one  count  a  cause  against  another 
employ^  with  a  cause  of  action  against  the 
employer  in  no  way  abridges  any  substan- 
tive right  of  the  plaintiff  against  the  em- 
ployer." 

f.  Plea  in  Abatement  (p.  56) 

In  general. —  To  same  effect  as  original 
annotation,  see  Philadelphia,  etc..  Coal,  etc., 
Oo.  V,  Kever,  (C.  C.  A.  2d  Cir.  1919)  260 
Fed.  534,  171  C.  C.  A.  318. 

Vol.  VI,  p.  80,  sec.  921.     [First  ed., 

vol.  IV,  p.  587.] 

Objection  to  the  consolidation  of  causes  of 
action  can  only  be  made  if  the  parties  are 
deprived  of  a  right  material  to  their  de- 
fense, and  such  objection  can  only  be  made 
at  the  trial  of  the  cause  and  not  by  de- 
murrer to  the  complaint.  United  Mine 
Workers  t\  Coronado  Coal  Co.,  (C.  C.  A. 
8th  Cir.  1919)  258  Fed.  829,  169  C.  C. 
A.  549.  In  distinguishing  this  case  from 
Mutaal  L.  Ins.  Co.  v.  Hillmon,  (1992)  145 
U.  8.  286,  12  S.  Ct.  909,  36  U.  S.  (L.  ed.) 
707,  in  the  original  annotation,  the  court 
said:  ''  It  is  contended  that  there  is  an 
act  of  Congress  regulating  the  consolidation 
of  causes  (section  921,  Rev.  Stat.),  and  that 
in  Mutual  Life  Insurance  Co.  V.  Hillmon, 
146  U.  8.  285,  12  Sup.  Ct.  909,  36  L.  Ed. 
706,  this  has  been  construed  adversely  to 
the  ruling  of  the  court  below.  We  do  not 
8o  construe  the  opinion  of  the  court.  What 
the  court  decided  was  that  — 

**' Where  the  English  consolidation  rule 
has  not  been  adopted,  the  American  courts, 
state  and  federal,  have  exercised  the  au- 
thority of  ordering  several  actions  by  one 


plaintiff  against  different  defendants  to  be 
tried  together,  whenever  the  defense  is  the 
same  and  unnecessary  delay  and  ^pense  will 
be  thereby  avoided.' 

'*  The  court  then  proceeded : 

" '  But  although  the  defendants  might 
lawfully  be  compelled,  at  the  discretion  of 
the  court,  to  try  the  cases  together,  the 
causes  of  action  remain  distinct,  and  re- 
quired separate  verdicts  and  judgments;  and 
00  defendant  could  be  deprived,  without  its 
consent,  of  any  right  material  to  its  defense, 
whether  by  way  of  challenge  of  jurors,  or 
of  objection  to  evidence,  to  which  it  would 
have  been  entitled  if  the  cases  had  been  tried 
separately.' 

"  In  the  instant  case  there  was  no  con- 
solidation of  actions,  but  assuminir.  without 
deciding,  that  the  same  rule  applies  to  ac- 
tions originally  brought  by  several  plain- 
tiffs, or  against  several  defendants,  which 
could  properly  be  consolidated  under  that 
section,  objection  can  only  be  made  if  the 
parties  are  deprived  of  a  right  material  to 
their  defense,  *  whether  by  way  of  challenge 
of  juror  or  of  objection  to  evidence  to  which 
it  would  have  been  entitled  if  the  causes 
had  been  tried  separately.'  Of  course,  such 
rights  can  only  be  claimed  at  the  trial  of 
the  cause,  and  not  by  demurrer  to  the  com- 
plaint. There  is  no  claim  that  the  defend- 
ants were  deprived  of  either  of  these  rights 
at  the  trial.  To  entitle  the  defendants  to 
insist  in  the  appellate  court  that  they  were 
entitled  to  more  than  three  peremptory  chal- 
lenges of  jurors,  that  right  must  be  claimed 
at  the  trial,  and  also  that  the  parties  com- 
plaining had  exhausted  their  right  of  per- 
emptory cliallenges.  It  was  so  held  in  Con- 
necticut Mutual  Life  Insurance  Co.  v.  Hill- 
mon, 188  U.  S.  208,  212,  23  Sup.  Ct.  294, 
47  L.  Ed.  446,  when  the  case,  reported  in 
145  U.  <5.  285,  12  Sup.  C?t.  909,  36  L.  Ed- 
706,  was  for  the  second  time  before  the  Su- 
preme Court.  The  record  here  shows  that 
the  defendants  only  challenged  one  juror 
peremptorily.  It  fails  to  show  that  they 
had  made  any  claim  to  more  than  three 
challenges.  How,  then,  can  it  be  claimed 
that  the  court  erred,  when  it  was  never 
called  on  to  rule  on  the  question,  when  the 
jury  was  selected,  and  the  defendants  were 
not  prejudiced  by  having  exhausted  the 
three  challenges  ? " 

Vol.  VI,  p.  98,  sec.  954.     [First  ed, 
vol.  IV,  p.  596.] 

VIII.  'Pleadings 
2.  Declaration,  Complaint  or  Bill  in  Bquity 

h.  Other  Particular  Matters  and  Instances 

(p.  109) 
Statute  of  limitations  as  affecting  power 
to  amend. —  The  allowance  of  an  amend- 
ment to  the  declaration  after  the  statute  of 
limitations  had  run  is  not  error,  where  the 
original  declaration  was  sufficient,  and  the 
amendment  plainly  left  the  cause  of  action 
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unchanged.  Fidelity  Title,  etc.,  Co.  v.  Du 
Kois  Electric  Co.,  (1920)  255  U.  S.  212, 
40  S.  Ct.  614,  64  U.  S.   (L.  ed.)  — . 

Vol.  VI,  p.  120,  sec.  722.     [First  ed., 

vol.  IV,  p.  529.] 

Power  of  United  States  district  attorney 
to  present  charges  to  grand  jury  as  affected 
by  state  rule  of  law.— A  stote  rule  of  law 
which  forbids  a  district  attorney,  without 
first  obtaining  leave  of  court,  to  present  to 
one  grand  jury  charges  which  a  previous 
grand  jury  has  ignored,  can  have  no  applica- 
tion by  virtue  of  this  section  to  a  prosecu- 
tion in  the  federal  courts  for  a  crime 
against  the  United  States,  committed  within 
such  state,  in  view  of  the  existence  of  a 
controlling  federal  rule  which  would  be 
overthrown  by  applying  the  state  rule.  U.  S. 
V,  Thompson,  (1920)  251  U.  S.  407,  40 
S.  Ct.  289,  64  U.  S.  (L.  ed.)  —. 

Vol.  VI,  p.  124,  sec.  648-     [First  ed., 

vol.  IV,  p.  389.] 

III.  TKIAL  BT  ReFEBEE  OB  AUDITOB    (p.   126) 

A  compulsory  reference  to  an  auditor  to 
simplify  and  clarify  the  issues,  in  an  action 
at  law  involving  long  accounts  with  many 
disputed  items,  and  to  make  tentative  find- 
ings of  fact,  is  within  the  inherent  power  of 
a  federal  district  court  as  a  trial  court. 
Matter  of  Peterson,  (1920)  253  U.  S.  300, 
40  S.  Ct.  643,  64  U.  S.  (L.  ed.)  — ,  wherein 
the  court  said:  "A  compulsory  reference 
with  power  to  determine  issues  is  impossible 
in  the  federal  courts  because  of  the  7th 
Amendment  (United  States  v.  Rathbone,  2 
Paine,  678,  Fed.  Cas.  No.  16,121)  but  no 
reason  exierf^s  why  a  compulsory  reference  to 
an  auditor  to  simplify  and  clarify  the  issues 
and  to  make  tentative  findings  may  not  be 
made  at  law,  when  occasion  arises,  as  freely 
as  compulsory  references  to  special  masters 
are  made  in  equity.  Reference  of  com- 
plicated questions  of  fact  to  a  person  spe- 
cially appointed  to  hear  the  evidence  and 
make  findings  thereon  has  long  been  recog- 
nized as  an  appropriate  proceeding  in  an 
action  at  law.  Hecker  r.  Fowler,  2  Wall. 
123,  17  L.  ed.  769.  The  inherent  power  of  a 
federal  court  to  invoke  such  aid  is  the 
same  whether  the  court  sits  in  equity  or  at 
law.  We  conclude,  therefore,  that  the  order, 
in  so  far  as  it  appointed  the  auditor  and 
prescribed  his  duties,  was  within  the  power 
of  the  court." 

Vol.  VI,  p.  130,  sec.  649.     [First  ed., 

vol.  IV,  p.  393.] 

Review  of  rulings  of  conrt. —  In  Raymer 
V.  Netherwood,  (C.  C.  A.  7th  (?ir.  1919) 
267  Fed.  284,  168  C.  C.  A.  368,  Evans,  J., 
in  a  dissenting  opinion,  said  of  this  section: 

''Plaintiff  brought  this  action   for   dam- 
ages  for   alleged  breach  of  contract.     The 


contract,  if  any,  grew  out  of  two  letters, 
one,  written  by  defendant  in  California, 
which  may  well  be  called  the  offer;  the  other, 
written  by  plaintiff  at  Madison,  Wis.,  and 
termed  the  acceptance.  Whether  the  second 
letter 'was  an  acceptance  of  the  offer  found 
in  the  first  was  the  sole  disputed  issue  in  the 
case.  No  question  of  fact,  but  simply  one 
of  law,  was  involved.  Had  a  jury  been 
drawn,  the  District  Court,  in  disposing  of 
the  action,  would  have  been  compelled  to 
direct  a  verdict. 

"  Under  these  circumstances,  it  seems  to 
me,  it  was  the  duty,  as  well  as  the  privilege, 
of  counsel  to  avoid  the  expense  to  litigants 
and  to  the  government  incident  to  a  jury 
trial.  On  the  other  hand,  the  litigants' 
right  to  review  the  decision  of  the  District 
Court  should  be  as  clear  and  as  extensive 
as  in  case  the  idle  formality  of  calling  a  jury 
was  respected. 

"  In  either  case  any  adverse  ruling  in  the 
course  of  the  trial,  to  which  exception  was 
taken,  should  be  subject  to  review  upon  writ 
of  error.  Section  649  R.  S.  did  not  take 
from  the  litigants  the  right  to  review  the 
rulings  of  the  lower  court.  This  section  was 
intended  to  give  litigants  the  right  to  waive 
jury  trials  in  law  actions,  and  to  give  to  the 
findings  of  the  court  the  force  of  a  verdict  of 
a  jury.  Rulings  on  questions  of  law,  prop- 
erly presented,  were  subject  to  review  in 
such  a  trial,  the  same  as  in  a  case  of  trial 
by  jury." 

Vol.  VI,  p.  130,  sec.  1.     [First  ed., 
vol.  IV,  p.  557.] 

Conclusiveness  of  findings. —  To  same 
effect  as  original  annotation,  see  The  Bern, 
(C.  C.  A.  2d  Cir.  1919)  261  Fed.  995;  The 
Martin  Mullen,  (C.  C.  A.  6th  Cir.  1919) 
260  Fed.  916;  Chicago,  etc.,  Transit  Co.  <?. 
Moore,  (C.  C.  A.  6th  Cir.  1919)  269  Fed. 
490,  170  C.  C.  A.  466;  The  Mahanov,  (C.  C. 
A.  2d  Cir.  1919)  258  Fed.  114,  169  *C.  C.  A. 
200;  Aetna  Ins.  Co.  v.  Davidson  Steamship 
Co.,  (C.  C.  A.  7th  Cir.  1919)  267  Fed.  68, 
168  C.  C.  A.  280. 

To  same  effect  as  fourth  T>aragraph  of 
original  annotation,  see  The  J.  L.  Miner, 
(C.  C.  A.  6th  Cir.  1919)  260  Fed.  901,  but 
holding  that  the  evidence  in  the  case  de- 
cidedly preponderated  against  the  concurrent 
findings  of  the  commissioner  and  the  lower 
court. 

Appeals  to  Circuit  Courts  of  Appeals. — 
The  hearing  of  an  admiralty  appeal  is  a 
trial  de  novo.  Pennsylvania  R.  Co.  cr.  Naam 
Looze  Vennoot  Schap,  (C.  C.  A.  4th  Cir. 
1910)  261  Fed.  269;  Pennsylvania  R.  Co.  t. 
Dyason,  (C.  C.  A.  4th  Cir.  1919)  261  Fed. 
274. 

Vol.  VI,  p.  139,  sec.  17.     [First  ed., 

1916  Supp.,  p.  279.] 

In  Mississippi  Valley  Trust  Co.  f?.  Rail- 
way Steel  Spring  Co.,    (C.  C.  A.  8th  Cir. 
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J919)  258  Fed.  346,  159  C.  C.  A.  362,  it 
was  held  that  an  order  granting  a  "  pre- 
liminary injunction  because  of  numerous 
irregularities  failed  to  conform  to  the  pro- 
visions of  this  section  and  equity  rule  73, 
but  that  objections  to  such  irregularities 
were   not  made   at  the  proper   time. 

Vol.  VI,  p.  141,  sec.  20.     [First  ed., 

1916  Siipp.,  p.  280.] 

What  constitutes  labor  dispute. — ^A  strike 
to  enforce  a  secondary  boycott  is  not  within 
the  act.  Vonnegut  Machinery  Co.  v.  Toledo 
Mach.,  etc.,  Co.,  (N.  D.  Ohio  1920)  263  Fed. 
192,  wherein  it  was  said :  "  The  construc- 
tion which  would  emasculate  the  act  is  no 
more  unjust  than  that  liberality  of  inter- 
pretation which  would  expand  its  provisions 
beyond  the  clearljr  understood  purpose  of  the 
measure.  .  What  is  the  scope  of  the  language 
'terms  and  conditions  of  entployment,'  for 
these  words,  from  section  20  of  the  act  in 
question,  need  interpretation  here?  The 
court  should  not  attempt  an  inelastic  defini- 
tion. One  should  be  given  which  would  keep 
step  with  the  advance  in  sentiment,  as  con- 
ditions change,  to  make  good  the  very  proper 
demand  that  the  laboring  man  should  re- 
ceive consideration  from  his  employer  which 
will  maintain  his  health  and  self-respect, 
and  secure  to  him  the  full  measure  of  the 
fruits  of  his  toil,  while  preserving  to  him 
all  those  opportunities  for  social  intercourse 
and  self-improvement  which  should  be  his. 
to  enjoy  that  he  may  realize  his  aspirations. 
But  even  a  most  liberal  definition  in  this 
direction  has  its  limitations.  The  mind,  in 
considering  the  words  *  terms  and  conditions 
of  employment,'  unconsciously,  but  directly, 
goes  to  a  contemplation  of  such  thines  as 
hours  of  labor,  wages,  classification  of  em- 
ploy^, sanitary  and  physical  conditions  con- 
trollable by  the  employer,  opportunities  for 
reasonable  redress  of  grievances,  and  for 
bargaining  respecting  the  conditions  of  em- 
ployment, whether  collectively,  as  enlight- 
ened public  sentiment  as  well  as  conven- 
ience approves,  or  individually.  This  view  is 
well  supported  in  this  case  by  the  character 
of  the  new  contract  which  the  labor  organ- 
ization tendered  in  writing  to  the  defendant 
company,  and  which  had  been  under  con- 
sideration before  the  strike.  Its  fifteen 
paragraphs  deal  exclusively  with  subjects, 
as  *  terms  and  conditions  of  employment,* 
which  come  within  the  above  limitations. 
At  the  time  of  the  strike,  the  factory  was 
what  is  known  as  an  open  shop,  and  the 
proposed  new  agreement  with  Uie  defend- 
ant labor  organization  recognizes,  as  a  con- 
dition tendered  by  the  latter  itself,  that  the 
factory  should  remain  open.  In  no  case, 
however,  does  it  seem  possible  that  the 
definition  of  this  term  should  be  so  wide 
as  to  make  the  employe  a  dictator  to  his 
employer  respecting  the  manner  generally, 
and  ^yond  the  above-indicated  limitations, 
in  which  the  latter  should  conduct  his  busi- 


ness. It  is  possible,  of  course,  to  conceive 
of  things  which  have  a  collateral  tendency  to 
affect  those  considerations  to  which  the  em- 
ploy6  is  entitled.  He  may  have  a  collateral 
interest  in  the  success  of  a  labor  dispute 
with  another  employer,  so  that  he  nurses  an 
impulse  to  help  through  a  sympathetic 
strike  against  his  own  employer,  with  whose 
conditions  of  employment  he  is  entirely 
satisfied.  But  to  enter  the  field  of  collateral 
possibilities  is  to  explore  a  territory  with- 
out boundaries,  where  lurk  immeasurable 
and  unbearable  restraints  upon  industrial 
freedom.  A  certain  line  must  be  drawn 
somewhere.  It  surely  is  at  the  place  where 
a  man  whose  asset  is  his  daily  toil  has 
guaranteed  to  him  sufficient  recompense  and 
proper  environment.  Therefore  no  conceits 
or  whims,  or  mere  prejudices,  of  the  em- 
ployfi,  may  be  by  him  elevated  to  the  dignity 
of  terms  and  conditions  of  employment,  to 
be  protected  in  any  degree  by  the  statute 
in  question,  and  thereby  to  become  the 
basis  for  a  demand  under  it  of  a  discrimi- 
natory nature.  The  employ^  may  refuse  to 
work  —  that  is,  he  may  strike  —  for  any 
reason,  however  frivolous;  but  if  he  strikes 
for  a  whim  the  controversy  so  brought  about 
does  not  gain  that  status  which  would  bring 
into  operation  the  act  in  quest icii. 

'*  In  the  present  instance  the  testimony 
shows  that  on  the  13th  of  August  last 
certain  employes  of  the  defendant  company 
struck,  not  because  they  objected  to  hours 
of  labor,  not  for  better  wages,  not  for  new 
classifications,  not  because  there  was  any- 
thing objectionable  in  physical  or  sanitary 
conditions  at  the  factory,  not  because  they 
were  interfered  with  in  any  degree  respect- 
ing their  privilege  for  bargaining,  but 
simply  and  solely  because  they  did  not  like 
a  customer  with  whom  the  employer  was 
doing  business  —  only  because  they  did  not 
care  to  work  on  certain  contracts  their  em- 
ployer had.  It  is  true  that  a  new  working 
agreement  to  supersede  the  one  whose  term 
had  expired,  ana  upon  which  the  men  were 
insisting,  had  not  been  signed;  but  it  is 
most  clear  that  the  objection  to  Overland 
work  alone  precipitated  the  strike.  Before 
this  action  was  taken,  the  Grand  Lodge  of 
Machinists  was  consulted  under  union  rules 
respecting  sanction  of  strikes,  and  *  sanc- 
tion *  was  given,  by  this  superior  authority, 
to  go  out  for  this  cause  only.  The  last 
action  of  the  *  shop  committee  '  of  the  men 
was  simply  on  this  ground.  The  evidence  is 
clear  that  no  other  reason  was  offered. 
Some  time  afterwards  attempts  were  made 
to  negotiate  for  reinstatement  on  the  basis 
oi  a  new  agreement,  coupled  with  the  com- , 
pany's  abandonment  of  the  work  in  ques- 
tion; but  it  is  quibbling  only  to  argue  that 
on  August  13  the  controversy  actually  in- 
volved anything  else  than  the  latter  con- 
dition." 

Where  there  has  been  a  strike,  but  the 
employer  has  fully  replaced  the  striking  em- 
ployees niul  has  restored  his  plant  to  normal 
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productiveness,  tbere  is  no  longer  a  dispute 
between  employer  and  employees  within  this 
section,  and  picketing  ana  similar  nracticee 
mav  be  enjoined.  Dail-Overland  Co.  f>, 
Willys-Overland,  (N.  D.  Ohio  1920)  203 
Fed.  171.  The  court  said:  "What  are  the 
obvious  facts?  When  the  dispute  arose  May 
5,  1919,  the  plant  had  12,842  employes.  It 
continued  in  operation  for  three  days,  with 
a  greatly  reduced  force,  closing  May  8  be- 
cause of  the  unrestrained  violence  to  which 
its  loyal  employes  were  subjected.  May  26 
it  resumed  operations,  continuing  with  a 
force  augmented  to  a  little  over  20  per 
cent,  of  normal,  until  June  2,  when  again 
violence  of  extreme  character  forced  it  to 
comply  with  the  request  of  the  local  au- 
thorities to  close.  June  13  operations  were 
resumed  under  the  mandatory  order  of  this 
court,  .enforced  by  our  special  officer.  The 
initiaJ  workine  force  was  1,276.  This  num- 
ber of  employes  has  steadily  increased,  until, 
on  December  20,  the  day  these  motions  were 
submitted,  13,556  persons  were  at  work,  an 
Increase  of  more  tnan  700  over  the  number 
at  work  more  than  seven  months  ago,  when 
were  last  at  work  the  persons  who  are 
represented  in  this  case  by  the  labor  defend- 
ants and  in  whose  behalf  '  picketing '  is  still 
carried  on.  The  plant  is  in  successful  opera- 
tion, turning  out  more  machines  daily  than 
ever  before. 

''As  long  as  conditions  are  such  that  what 
is  called  a  '  settlement '  might  seem  reason- 
ably possible  between  the  company  and  its 
late  workmen,  the  latter,  it  seems,  should  be 
considered  'employes,'  within  the  meaning 
of  that  term  in  the  Clayton  Act.  But  when 
the  controversy  has  reached  a  practical  end, 
there  is  no  reason  why  the  term  '  employ^ ' 
eh'ould  not  be  held  to  its  ordinary  meaning 
of  one  who  actually  works  for  hire  for  an- 
other and  under  the  latter's  control.  It  is 
obvious  that  the  Willys-Overland  Company, 
which  refused  to  '  settle '  last  May  with  '  em- 
ployes'  represented  by  the  labor  defendants 
here,  preferring  to  endure  the  hardships 
whidi  the  dispute  then  entailed,  will  not 
'  settle '  now,  when,  with  no  assistance  what- 
ever, except  the  enforcement  of  its  right  to 
operate  without  unlawful  interference,  it 
has  built  up  a  working  force  greater  than 
that  from  which  those  'employes'  of  last 
May  seceded.  The  circumstances  force  the 
court  to  find,  as  we  do,  that  no  'employes' 
not  actually  at  work  in  the  plant  of  the 
Overland  are  now  entitled  to  special  con- 
sideration of  this  court;  that  those  who, 
because  of  adherence  to  their  own  ideas  of 
how  their  late  employer's  business  should  be 
conducted,  have  chosen  to  remain  off  the 
Overland  pay  roll  for  more  'than  sevei\ 
months,  no  longer  are  entitled  to  be  called 
*  employes  *   of  this   company ;    that  no  dis- 

J)ute,  such  as  existed  in  May  and  June  last, 
onger  continues  between  the  Overland  and 
any  persons  entitled  to  be  considered  as  the 
company's  employes.  We  cannot  recognize 
the  rigfht  of  individuals  to  prolong,  long 
after  its  substance  has  fled,  a  labor  contro- 


versy, and  to  demand  that  it  be  ttcoorded 
special  consideration  as  a  real  and  sub- 
stantial industrial  disputev  with  advantages 
to  them  derivable  from  a  law  said  to  dis- 
criminate in  favor  of  their  class  if  certain 
conditions  exist. 

"The  situation  on  the  picket  lines  estab- 
lished by  the  court  now  suggests  nothing 
more  real,  dignified,  or  effective  than  a 
heckling  and  nagging  of  employes  who  enter 
the  plant,  some  of  whom  are  exhibiting  a 
natural  impatience  with  the  futile  and  ir- 
ritating activities  of  the  pickets.  The  court's 
observation  suggests  that  the  time  has  come 
when  the  semblance  of  indorsement  of  picket- 
ing, which  may  seem  to  exist  in  the  fact 
that  it  proceeds  under  this  court's  order, 
should  be  removed.  We  ought  not  to  leave  a 
record  open  to  the  imputation  that  activities 
which  amount  to  mere  teasing  of  the  com- 
pany and  its  employes  is  indorsed  by  the 
court.  We  are  impressed  with  the  feeling, 
substantiated  by  reports  which  come  to  us, 
that  at  any  time  the  annoyance  which 
.picketing  naturallv  gives  to  the  employes 
of  the  company  may  be  resented  by  the 
latter,  and  the  court  may  therefore  be  called 
upon  to  consider  some  conflict  between 
pickets  and  workmen,  on  the  theory  that  the 
former  should  be  protected  by  the  court;  in 
fact,  that  proposition  has  been  advanced 
several  times  in  the  past.  The  court  owes  it 
as  a  duty  to  itself,  therefore,  to  relieve  the 
record  of  the  imputation  that  picketing, 
under  present  conditions,  is  sanctioned  by 
the  court,  preserving  to  the  defendants  those 
rights  which  they  undoubtedly  have  with- 
out speciflc  judicial  grant  —  that  liberty  of 
action  and  speech  at  all  times  and  places 
which  is  ordered  by  law.  As  we  understand 
the  spirit  of  our  institutions,  no  other 
variety  of  freedom  or  liberty  is  enjoved  by 
any  one." 

Mode  of  interference  with  employees. — 
Where  an  electric  railway  company  makes 
nonmembership  in  a  union  a  condition  of 
employment  in  its  contract  with  its  various 
employees,  union  organizers  who  undertake 
to  interfere  with  such  contract  will  be  en- 
joined from  doing  so,  where  they  attempt 
such  interference  not  by  "  recommending,  or 
advising,  or  persuading"  the  employees  to 
break  their  contract  and  stop  the  work  in 
which  they  are  engaged  by  any  lawful  or 
peaceful  means,  but  by  threats,  opprobrious 
epithets,  and  insults,  to  such  an  extent  that 
their  actions  necessitate  the  placing  of  a 
military  guard  on  the  compa  ^y's  cars.  Mont- 
gomery V,  Pacific  Electric  R.  Co.,  (C.  C.  A- 
9th  Cir.  1919)  258  Fed.  382,  169  C.  C.  A. 
39d.    The  court  said: 

"With  the  contract  between  the  complain- 
ant company  and  its  employes  the  appellants 
Montgomery  and  Farquharson  in  their  re- 
spective capacity,  and  others  acting  with 
them,  undertook  to  interfere,  not  by  'recom- 
mending, or  advising,  or  persuading'  such 
employes  to  break  their  contract  and  atop 
the  work  in  which  they  were  engsged  by  any 
peaceful   or  lawful  means,  but  by  threats. 
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opprobrious  epithets,  and  insults,  to  such  an 
extent  that  it  became  necessary  for  the  com- 
manding officer  of  the  United  States  Sub- 
marine Base  at  San  Pedro  to  give  public 
warning  to  all  persons  concerned  against  any 
interference,  or  attempt  to  interfere,  or  at- 
tempt to  obstruct  the  free  passage  of  freight 
or  passenger  trains  or  trolley  cars  to  or  from 
San  Pedro  and  the  Outer  Harbor  there,  and 
to  actually  put  naval  guards  on  each  car  to 
enforce  his  command.  Surely  nothing  more 
need  be  said  to  show  the  absurdity  of 
the  pretension  that  the  appellants'  inter- 
ference with  the  existing  contract  between 
the  complainant  company  and  its  employes 
was  not  that  peaceful,  lawful  recommending, 
advising,  or  persuading  the  latter  to  cease 
work  and  terminate  their  employment,  per- 
mitted by  the  provisions  of  the  act  of  Con- 
gress of  October  15,  1W4    (3d  Stat.  730)." 

Vol.  VI,  p.  149.    [Writs  of  error,  etc.] 
[First  e<L,  190«  Supp.,  p.  292.] 

m.  Construction   and  sufficiency  of  indict* 

ment. 
v.  ^Special  pleas  in  bar. 

m.   CONSTBUCXION   AND   SvmCVUXOY  OV 

Inmctmbnt  (p.  151) 
Construction  of  indictment. —  Upon  a  writ 
of  error  under  the  Criminal  Appeals  Act  the 
Supreme  Court  has  no  authority  to  revise 
the  mere  interpretation  of  an  indictment 
and  is  ccmf&ned  to  ascertaining  whether  the 
court,  in  a  case  under  review,  erroneously 
construed  the  statute.  U.  S.  v.  Schrader, 
(1920)  252  U.  S.  85,  40  S.  Ct.  251,  04  U.  S. 
(L.    ed.)    — ,   folUnoing   U.   S.    v.   Ck>lgate, 

(1919)  250   U.    S.   300,   39   S.   Ct.  465,   63 
U.  8.  (L.  ed.)  992,  7  A.  L.  R.  443. 

V.  Special  Pleas  m  Bab  (p.  162) 
A  ruling  taking  the  form  of  a  grant  of  a 
motion  to  quash  an  indictment  on  the  ground 
that  the  charges,  having  been  submitted  to  a 
previous  grand  jury  which  failed  to  indict, 
were  resubmitted  to  a  later  grand  jury  by 
the  federal  district  attorney  without  leave 
of  court  first  obtained,  is  a  "decision  or 
judgment  sustaining  a  special  plea  in  bar 
when  the  defendant  has  not  been  put  in 
jeopardy/'  within  the  meaning  of  this  Act, 
granting  the  government  a  right  to  review 
in    a    criminal   case.      U.    S.    v,   Thompson, 

(1920)  251   U.   S.   407,   40   S.   a.   289,   64 
U.  S.   (L.  ed.)   —. 

Vol.  VI,  p.  161,  sec.  11.     [First  ed., 
vol.  IV,  p.  4:28.] 

L  Necessity  of  compliance  with  statute. 
1.  In  general. 
3.  Excuse  for  delay. 

L  Necessitt  of  Compliance  with  Statute 

1.  In  Qeneral  (p.  161) 

An  'appeal  was  dismissed  as  not  prosecuted 
in   time   where  the   decree   was   entered   on 


June  14,  the  petition  for  appeal,  the  assign- 
ments of  error,  and  the  bond  were  not  filed 
until  December  16,  the  appeal  was  allowed 
and  the  order  signed  on  the  latter  date,  and 
the  matter  was  not  presented  to  any  judge 
before  that  date.  Farmers'  State  Bank  v. 
Thompson,  (C.  C  A.  6th  Cir.  1919)  261  Fed. 
166. 

3.  Bmcu8e  for  Delay  (p.  162) 

"  Delay  in  the  mail  is  no  excuse."  Farmers' 
State  Bank  t;.  Thompson,  (C.  C.  A.  5th  Cir. 
1919)  261  Fed.  166,  where,  dismissing  an 
appeal  because  not  perfected  within  six 
months,  the  court  said: 

''Appellants  seek  to  excuse  the  delay  on 
the  grounds  that  Judge  Meek,  jud^e  of  the 
District  Court  for  the  Northern  District  of 
Texas,  was  ill  and  could  not  be  reached  to 
present  the  papers,  and  that  they  were  mailed 
to  Circuit  Judge  Batts,  who  was  designated 
to  hold  the  District  Court  in  the  Northern 
District  of  Texas,  in  time,  had  the  mail  been 
promptly  delivered.  As  to  this  it  is  sufii- 
cient  to  say  that  the  District  Court  is  always 
open  for  the  filing  of  pleadings,  and  the 
appeal  could  have  been  allowed  by  Judge 
Ervin,  who  tried  the  case  under  proper  desig- 
nation, or  by  any  Circuit  Judge.  Judicial 
CkNle,  t  132." 

Vol.  VI,  p.  1 63,  sec.  997.     [First  ed., 
vol.  IV,  p.  605.] 

XI.      FlUNO      OF      AS8I0NMEITT     OV     EBB(»B 

(p.   167) 

SafSciency  of  assignment  of  error. —  In 
J.  M.  Radford  Grocery  Co.  t;.  Haynie,  (C.  C. 
A.  6th  Cir.  1919)  261  Fed.  349,  an  assignment 
of  error  based  upon  an  exception  to  a  part  of 
the  charge  given  by  the  court  was  disregarded 
because  of  a  noncompliance  with  the  require* 
ment  of  rule  11  of  that  court  that: 

"When  the  error  alleged  is  to  the  chargs 
of  the  court,  the  assignment  of  errors  shiul 
set  out  the  part  referred  to  in  totidem  verbis 
whether  it  be  in  instructions  given  or  in 
instructions  refused." 

Vol.  VI,  p-  187,  sec.  1000.     [First 

ed.,  vol.  IV,  p.  ei2.] 

X.  Daicagbs  Ain>  Costs  (p.  191) 
Foreclosure  suit. —  Where  a  supersedeas 
bond  causes  the  postponement'  of  a  fore- 
closure sale  for  nearly  a  year,  the  plaintiff 
is  entitled,  as  a  part  of  his  damage,  to 
interest  on  the  proceeds  of  the  sale  during 
the  period  of  the  delay.  He  should  also  be 
allowed  the  amount  of  taxes  on  the  property, 
the  payment  of  which  was  necessitated  by 
the  delay  caused  by  the  supersedeas  bond, 
and  the  amount  paid  for  readvertising  the 
sale  of  the  property.  Graysonia-Nashville 
Lumber  Co.  v.  Goldman,  (C.  C.  A.  8th  Cir. 
1919)  260  Fed.  600,  171  C.  C.  A.  364.  In 
discussing  the  amount  of  damages  on  such 
a  bond,   the  court  said: 
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"The  next  question  for  consideration  is 
the  amount  of  damages  which  the  plaintiff 
was  entitled  to  recover  on  the  supersedeas 
bond.  When  that  bond  was  given  the  sale 
under  the  foreclosure  decree  had  been  ad- 
vertised to  take  place  on  July  10,  1917.  The 
supersedeas  bond  caused  the  postponement  of 
that  sale  until  April  29,  191S,  when  the 
property  was  sold  for  $250,000,  which  was 
but  little  more  than  half  of  the  amount  due 
on  the  bonds  which  the  property  was  mort- 
gaged to  secure.  If  the  sale  had  been  on 
July  10,  1917,  the  plaintiff  could  and  prob- 
ably would  have  obtained  interest  on  this 
$250,000  at  6  per  cent,  per  annum  during 
this  delay.  The  court  accordingly  allowed 
him  interest  during  this  time  as  a  part  of 
his  damages  for  the  de'.ay.  The  bond  is  in 
the  usual  form,  and  is  conditioned  that  the 
Graysonia  Company  shall  answer  all  dam- 
ages and  costs,  if  it  fails  to  make  its  appeal 
good.  It  was  given  and  approved  under  rule 
No  13  of  this  court,  which  specifies  just 
damages  for  delay,  costs,  and  interest  on  the 
appeal  among  the  matters  to  be  secured  by 
such  bonds.  Why  was  not  this  interest 
among  the  damages  the  plaintiff  suffered  by 
the  delay? 

*' Counsel  for  the  Graysonia  Company 
answer,  because  plaintiff  received  about  $26,- 
000  above  costs  and  disbursements  out  of 
the  rents  and  profits  of  the  mortgaged  prop- 
erty which  accrued  during  this  stay,  and 
therefore  he  lost  nothing,  but  gained  much, 
thereby.  But  this  $26,000  was  a  part  of  the 
fund  deposited  in  the  registry  under  the 
order  of  October  24,  1916.  It  was  the  pro- 
ceeds of  the  sale  of  the  merchantable  timber 
cut  and  purchased  by  the  Allen  Company, 
and  there  is  no  evidence  that  any  of  this 
$26,000,  or,  if  any  of  it,  how  much  of  it, 
was  derived  from  the  rentals.  The  record 
makes  it  probable  that  none  of  it  was  —  that 
the  rentals  were  less  than  the  amounts  paid 
out  of  the  fund  for  allowances  and  disburse- 
ments. As,  therefore,  this  $26,000  must  be 
deemed  to  have  been  the  proceeds  of  the 
timber  cut  and  removed  the  plaintiff  gained 
nothing  therefrom.  This  sale  and  removal 
of  the  timber  presumptively  diminished  the 
value  of  the  mortgaged  property  by  the 
amount  paid  for  the  timber.  Presumptively 
the  mor^aged  propertv  would  have  sold  for 
$26,000  more  on  July'  10,  1917,  before  this 
$26,000  worth  of  timber  was  removed  there- 
from, than  it  did  sell  lor  on  April  29,  1918, 
after  its  removal,  and  the  result  is  that  the 
plaintiff  lost  the  interest  on  the  $250,000  by 
the  delay. 

"It  is  said  that  it  was  error  to  allow  this 
interest,  because  interest  is  never  allowed  on 
any  decree  that  is  not  for  a  sum  of  money 
or  is  silent  as  to  interest,  and  that  there  was 
no  judgment  for  money  against  the  Gray- 
sonia Company,  and  no  provision  for  interest 
in  the  decree  of  foreclosure.  But  this  $12,040 
is  not  interest  on  any  judgment,  or  on  the 
decree,  or  on  the  amount  thereof.  It  is  the 
legal  damages  the  plaintiff  sustained  because 


the  Graysonia  Company  delayed  his  receipt 
of  the  $250,000  derived  from  the  sale  from 
June  10,  1917,  to  April  29,  1918.  Other  ar- 
guments against  this  allowance  are  that  in- 
terest is  never  allowed  on  an  unliquidated 
amount,  and  that  the  Supreme  Court  in 
Kountze  v.  Hotel  Co.,  107  U.  S.  391,  2  Sup. 
Ct.  911,  27  L.  Ed.  609,  held  that  interest  on 
the  debt  adjudged  due  by  the  decree,  which 
accrues  pending  the  appeal,  is  not  properly 
assignable  as  damages  caused  by  the  appeal 
bend,  but  that  such  damage  as  arises  from 
the  delay  incident  to  the  appeal  is  such  dam- 
age. This  $12,040,  however,  is  not  interest 
on  any  unliquidated  amount.  The  amount 
was  liquidated  by  the  sale,  and  this  $12,040 
i%  the  amount  which  the  court  below  found 
to  be  the  damage  resulting  from  the  post- 
ponement of  the  plaintiff's  receipt  of  the 
$250,000  produced  by  the  sale  from  July  10, 
1917,  to  April  29,  1918.  In  making  this 
finding  it  undoubtedly  measured  this  dam- 
age, as  it  lawfully  might  in  the  absence  of 
other  pertinent  evidence,  by  the  legal  and 
prevalent  rate  of  interest  commonly  paid 
for  the  use  of  money.  Nor  was  this  $12,040 
the  interest  on  the  debt  held  inadmissible  as 
the  measure  of  the  damages  on  the  super- 
sedeas bond  in  the  Kountze  Case.  The  debt 
was  $471,495.30.  It  was  not  interest  on 
that  amount.  On  the  other  hand,  it  was 
one  of  the  danuages  for  delay  incident  to  the 
appeal  held  to  be  allowable  by  the  court 
in  the  Kountze  Case,  and  there  was  no  error 
in  its  allowance." 

Vol.  VI,  p.  205,  sec.  700.     [First  ed., 
vol.  IV,  p.  450.] 

I.  R.  S.  sees.  649  and  700,  in  general. 

2.  To  what  courts  and  to  what  cases 

applicable, 
b.  To  what  cases. 
II.  Waiving  a  jury. 

3.  Stipulation  in  writing  csscntiaL 
6.  Withdrawal  of  waiver. 

rV.  Findings  and  review. 

1.  In  general. 

2.  General  findings. 

3.  General  and  special  findings. 

a.  In  general. 

b.  Effect. 

VI.  Rulings  and  exceptions. 
1.  Necessity. 

1.  R.  S.  Secs.  649  AKD  700,  iw  Gbnerax* 

2.  To  What  Courts  and  to  What  Coses 

Applicable 

b.  To  What  Cases  (p.  20«) 

In  equity  suits  the  appellate  court  is  not 
concluded  by  the  findings  of  fact  of  the 
lower  court,  but  will  disregard  them,  if  it 
finds  them  manifestly  erroneous  or  mani- 
festly against  the  weight  of  evidence.  Hy- 
man  r.  Trow  Directorv  Printing,  etc.,  Co., 
(C.  C.  A.  2d  Cir.  1919)*  261  Fed.  991. 
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n.  Waivtno  a  Jubt 

S.  Btipulaiion  in  Writing  Essential  (p.  209) 

To  same  effect  as  original  annotation,  see 
Ford  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1919)  260 
Fed.  657,  171  C.  C.  A.  421. 

5.  Withdratcal  of  Waiver   (p.  211) 

Where,  after  waiver  of  a  jury  trial  and 
the  cause  had  been  partly  heard  by  the 
court,  an  amendment  of  the  pleadings  to 
conform  to  the  proof  was  allowed,  whereby  a 
new  issue  of  fact  was  presented,  it  was  held 
to  be  within  the  discretion  of  the  court  to 
allow  a  jury  trial.  Buchholz  v.  Granite  Sav. 
Bank,  etc.,  Co.,  (C.  C.  A.  4th  Cir.  1911) 
261   Fed.  75. 

IV.   Findings   and   Review 

1.  In  General  (p.  211) 

Where  the  record  contains  no  finding  of 
facts  and  no  opinion  of  the  court  below,  so 
tliat  there  is  nothing  but  the  decrees  it 
rendered  to  indicate  its  findings  of  fact  or 
its  conclusions  of  law,  the  legal  presumption 
is  that  its  findings  and  conclusions  were 
right,  and  they  ought  not  to  be  disturbed  by 
tn  appellate  court,  unless  the  record  proves 
that  the  District  Court  made  a  material  mis- 
U:kc  of  fact  or  committed  a  serious  error  of 
law.  Shearer  p.  Farmers'  L.  Ins.  Co.,  (C.  C. 
A.  8th  Cir.  1919)  262  Fed.  861. 

2.  Oeneral  Findings  (p.  21S;) 
SvfiSciency  of  complaint. — The  review  where 
the  finding  is  general  is  limited  to  the  suffi- 
ciency of  the  complaint  and  the  ruling  in  the 
progress  of  the  trial,  if  any  be  preserved, 
on  questions  of  law.  Kindred  v.  Black,  (C. 
C.  A.  8th  Cir.  1919)  257  Fed.  302,  168  C.  O. 
A.  386. 

Snfficiency  of  evidence. — Where  a  trial  by 
jury  was  waived  and  the  record  doea  not 
show  that  there  was  any  request  by  the 
plaintiff  for  a  finding  of  facts  or  for  a 
declaration  of  law  in  its  favor,  the  sufficiency 
of  the  evidence  is  a  question  that  cannot  be 
raised  by  it  on  appeal.  U.  S.  v.  Bowling, 
(C.  C.  A.  8th  Cir.  1919)   261  Fed.  657. 

3.  General  and  Special  Findings 

a.  In  General   (p.  214) 

The  findings  of  the  court  being  like  a  ver- 
dict of  a  jury,  the  appellate  court  may  re- 
view only  errors  in  the  admission  or  rejection 
of  evidence  and  if  the  findings  are  special, 
whether  such  findings  support  the  judgment. 
Wliere,  however,  there  is  no  assignment  of 
error  covering  these  points,  there  is  nothing 
for  the  appellate  court  to  review.  Casselton 
First  Nat.  Bank  r.  National  City  Bank  (C. 
C.  A.  8th  Cir.  1919)  261  Fed.  912. 

b.  Effect  (p.  215) 

To  same  effect  as  second  paragraph  of 
original  annotation,  see  Ellison  r.  Splain, 
(App.  Cas.  D.  C.  1919)  261  Fed.  247;  Amer- 
ican Guaranty  Co.  v,  American  Fidelity  Co*i 


(C.  C.  A.  6th  CHr.  1919)  260  Fed.  897; 
Watchmaker  v,  Barnes,  (C.  C.  A.  Ist  Cir. 
1919)  259  Fed.  783,  17(0  C.  C.  A.  583;  Ham- 
lin V.  Grogan,  (C.  C.  A.  8th  Cir.  1919)  257 
Fed.  59,  168  C.  C.  A.  271;  Escanaba  Trac- 
tion Co.  T.  Burns,  (C.  C.  A.  6th  Cir.  1919) 
257  Fed.  898,  169  C.  C.  A.  4!8. 

Where  a  chancellor  has  considered  conflict- 
ing evidence,  and  made  his  findings  and  de- 
cree thereon,  they  must  be  deemed  to  be  pre- 
sumptively correct  by  the  Circuit  Court  of 
Appeals,  and  imless  an  obvious  error  has 
intervened  in  the  application  of  the  law,  or 
some  serious  mistake  has  been  made  in  the 
consideration  of  the  evidence,  they  will  not 
be  disturbed.  Benedict  f>.  Setters,  (C.  C. 
A.  8th  Cir.  1919)  261  Fed.  492. 

Where  there  is  a  conflict  of  testimony  and 
the  credibility  of  witnesses  is  involved,  t)ie 
finding  of  the  District  Court  will  not  be 
disturbed,  unless  it  is  clearly  wrong.  Where, 
however,  there  is  no  conflict  and  tne  finding 
is  a  conclusion  from  admitted  facts,  the  rule 
does  not  apply.  Dunn  v,  Trefry,  (C.  C.  A, 
1st  Cir.  1919)  260  Fed.  147,  171  C.  C.  A.  183. 

VI.  Rulings  and  Exceptions 

1.  Necessity  (p.  221) 

To  same  effect  as  original  annotation,  see 
Ford  r.  U.  S.,  (C.  C.  A.  8th  Cir.  1919)  260 
Fed.  657,  ITl  C.  C.  A.  421;  Flour  City 
Ornamental  Iron  Works  r.  Schuler,  (C.  C.  A. 
8th  Cir.  1919)  260  Fed.  662,  171  C.  C.  A, 
426. 

Where  by  stipulation  a  case  is  tried  by 
the  court  without  a  jury,  and  no  exceptions 
are  taken  to  any  ruling  of  the  court  nor 
any  request  made  for  special  findings,  the 
judgment  must  be  affirmed,  unless  the  com- 
plaint fails  to  state  a  cause  of  action.  North- 
em  Idaho,  etc.,  Co.  v,  A.  L.  Jordan  Lumber 
Co.,   (C.  C.  A.  9th  Cir.  1920)  262  Fed.  766. 

In  Haynes  Automobile  Co.  v.  Kansas  Casu- 
alty, etc.,  Co.,  (C.  C.  A.  8th  Cir.  1919)  261 
Fed.  347,  affirming  a  judgment  in  an  action 
at  law  tried  by  the  court  upon  waiver  of  a 
jury,  the  court  said: 

"The  record  discloses  no  objection  or  ex- 
ception to  any  ruling  or  proposed  ruling  of 
the  court  below,  no  request  or  motion  for 
any  judgment  for  the  plaintiff  on  the  ground 
that  there  was  no  substantial  evidence  in 
support  of  the  defense  which  the  court  below 
found  to  be  proved,  or  for  any  declaration  of 
law  to  that  effect,  or  to  any  other  effect. 
Since  in  an  action  at  law  this  is  exclusively 
a  court  for  the  review  of  errors  of  law  of  the 
court  below,  and  a  record  of  an  objection 
and  exception  to  any  ruling  on  evidence  or  an 
e>:ception  to  the  refusal  of  a  request  for  a 
ruling  or  declaration  of  law  denied  is  ordi- 
narily indispensable  to  a  review  by  this 
court,  there  is  nothing  in.  the  record  or 
briefs  in  this  case  to  require  the  considera- 
tion or  decision  of  any  question  by  this 
court.  Wear  v.  Imperial  Window  Glass  Co., 
224  Fed.  60,  63,  139  C.  C.  A.  622,  625,  and 
cases  there  cited.  Notwithstanding  this  fact, 
the    court    has    examined    the    record    and 
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learned  that  the  only  important  question  of 
law  in  this  case  that  might  have  been  pre- 
sented for  review  was  whether  or  not  there 
was  any  substantial  evidence  to  sustain  the 
finding  of  the  court,  and  in  order  to  be 
certain  that  no  injustice  results  to  the  plain- 
tiff  in  error,  has  attentively  listened  to  the 
arguments  of  coimsel,  read  their  briefs  and 
the  evidence,  and  become  convinced  that  there 
was  such  evidence  before  the  court  below, 
and  that  there  was  no  error  in  the  trial  of 
this  case.'' 

Vol.  VI,  p.  224,  sec.  701 .     [First  ed., 

vol.  IV,  p.  458.] 

Remanding  case  with  inatmctions. —  Error 
below  in  overruling  the  objection  of  Treasury 
officials  in  a  suit  by  attorneys  against  theiV 
client  and  such  officials,  that  a  valid  act  of 
Congress  prohibited  the  recovery  sought,  re- 
quires that  a  judgment  for  plaintiffs  be  re- 
versed upon  Uie  appeals  of  such  officials, 
and  that  the  cause  be  remanded,  with  direc- 
tions to  dismiss  the  bill  as  to  them.  New- 
man V,  Moyers,  263  U.  S.  182,  40  S.  Ct. 
473,  64  U.  S.  (L.  ed.)  — ,  reversing  in  part 
<1^17)  47  App.  Gas.  (D.  C.)  102,  Ann.  Gas. 
1918E  528. 

Effect  of  dismisMLl  of  appeal  for  want  of 
proBecution. — A  dismissal  of  an  appeal  for 
want  of  prosecution  will  remit  the  cause  to 
the  lower  court  in  the  same  condition  as 
before  the  appeal  was  taken,  and  will  leave 
the  lower  court  free  to  take  appropriate  action 
to  prevent  itself  from  being  us^  as  an 
instrument  in  illegality.  Newman  v, 
Moyers,  (1920)  253  U.  S.  182,  40  S.  Ct.  478, 
64  U.  S.  (L.  ed.)  — ,  reversing  in  part  (1917) 
47  App.  Gas.  (D.  C)  102,  Ann.  Gas.  1918E 
528. 

Vol.  VI,  p.  228,  sec.  1010.    [First 

ed.,  vol.  IV,  p.  6^3.] 

II.  Affibicance  by  Gibouit  Cottbt  of 
Appeals   (p.  230) 

AfiOrming  a  decree  for  the  United  States 
against  the  surety  on  a  contractor's  bond, 
in  a  suit  for  the  benefit  of  subcontractor 
claimants,  the  court  said:  "Taxable  costs 
cannot  be  made  to  reimburse  the  claimants 
for  the  expenses  of  briefs  and  oral  argu- 
ments on  appeal.  Paragraph  3  of  rule  28 
should  be  applied.  The  decree  is  affirmed, 
with  interest  and  costs,  and  with  damages  in 
the  sum  of  10  per  cent,  of  the  face  of  the 
claims."  Chicago  Bonding,  etc.,  Co.  v,  U.  S., 
(C.  C.  A.  7th  Cir.   1919)    2^1  Fed.  266. 

Vol.  VI,  p.  230,  sec.  1011.    [First 

ed.,  vol.  rV,  p.  624.] 

V.  Questions  op  Fact  and  Eviden(3B 

(p.  231) 

In  general. — To  same  effect  as  first  T)ara- 
graph  of  original  annotation,  see  0.  G. 
Barber   Min.,   etc.,   Co.   v.   Brown   Hoisting 


Machinery  Co.,  (C.  C.  A.  6th  Cir.  191JH 
258  Fed.  1,  169  C.  C.  A.  139. 

Motion  for  judgment  on  iasueB. — ^Where  a 
case  is  tried  'by  the  court  without  a  jury, 
a  request  or  motion  to  adjudge  either  all  the 
issues  or  some  specific  issues  in  favor  of  the 
requesting  narty  or  against  the  adverse 
party,  must  make  apparent  that  it  is  baaed 
on  the  ground  that  there  is  no  substantial 
evidence  to  sustain  any  other  conclusion  in 
order  to  be  reviewable.  Raymer  v,  Nether- 
wood,  (C.  C.  A.  7th  Cir.  1919)  257  Fed.  284, 
168  C.  C.  A.  366. 

Weight  of  evidence. — Where  there  was 
evidence  proper  for  the  consideration  of  the 
jury,  the  objection  that  the  verdict  was 
against  the  weight  of  the  evidence  cannot  be 
considered.  Erie  R.  Co.  t*.  Connors,  (C.  G. 
A.  6th  Cir.  1919)  261  Fed.  303. 

Questions  as  to  verdict  being  excessiye. — 
Objection  that  the  damages  awarded  by  the 
jury  were  excessive  cannot  be  considered 
where  there  was  evidence  to  support  the 
verdict.  Erie  R.  Co.  it.  Connors,  (C.  C.  A. 
6th  Cir.   1919)   261  Fed.  303. 

Vol.  VI,  p.  234,  sec.  10.     [First  ed., 
vol.  IV,  p.  4:28.] 

I.  Disposition  of  Case  oiy  Afpbal  ob  Whit 
OF  Ebbor  (p.  235) 

Remand  with  leave  to  amend,  etc. —  The 
action  of.  a  federal  Circuit  Court  of  Appeals 
in  simply  reversing  the  judgment  of  a  Dis- 
trict Court  against  a  collector  of  internal 
revenue  for  the  recovery  back  of  certain 
taxes  paid  under  protest  without  remanding 
the  case  for  a  new  trial,  is  not  open  to 
attack  in  the  federal  Supreme  Court  where 
there  was  no  objection  made  to  that  action 
and  no  request  lor  a  remand  of  the  case, — 
especially  where  there  was  nothing  to  retry, 
the  case  involving  only  propositions  of  law. 
Forged  Steel  Wheel  Co.  v.  Lewellyn,  (1920) 
261  U.  S.  511,  40  S.  Ct.  285,  64  U.  S.    (L. 

ed.)  ,  affirming  (C.  G.  A.  3d  Cir.  1W9) 

258  Fed.  533,  169  C.  C.  A.  473. 

1918  Supp.,  p.  401,  sec.  1. 

Constitutionality  of  amendment  Mving 
remedies  under  State  Workmen's  Compensa- 
tion Law. —  This  amendment,  so  far  as  it 
provides  that  '*  rights  and  remedies  under 
the  workmen's  compensation  law  of  any 
state"  are  saved  to  claimants,  is  unconsti- 
tutional. Knickerbocker  Ice  Co.  V.  Stewart, 
(1920)    263   U.   S.    149,    40   S.    Ct.    438,    64 

U.   S.    (L.   ed.)    ,  reversing    (1919)    226 

N".  Y.  302,  123  N.  E.  382.  See  The  Howfdl, 
(S.  D.  N.  Y.  1919)   267  Fed.  678. 

Retroactive  effect  of  amendment. —  It  was 
held  prior  to  the  decision  above,  holding  the 
amendment  unconstitutional,  that  a  fiptate 
workmen's  compensation  law  may  not  be  ap- 
plied to  an  injury  sustained  prior  to  the 
above  amendment  by  a  longshoreman  while 
he  wi^s  unloading  a  veasel  lying  in  navigable 
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water*.     Peters  r.  Veasey,  (1910)  261  U.  S. 

lai,  40  S.  Ct.  es,  64  U.  S.    (L.  ed.)   , 

retfersing  (1918)  142  La.  1012,  77  So.  948. 
See  to  the  same  effect  White  v.  John  W. 
Cowper  Co.,  (W.  D.  N.  i.  1919)  260  Fed. 
350. 

Election  of  remediea  by  peraon  injured. — 
Prior  to  the  decision  above,  that  the  amend- 
ment was  unconstitutional,  it  was  held  that 
a  person  injured,  in  a  case  of  tort  cognizable 
in  admiralty,  might  elect  whether  to  pro- 
ceed in  admiralty,  at  common  law  or  under 
the  provisions  of  the  Workmen's  Compentsa- 
tion  Law,  where  it  exists.  In  such  case,  if  a 
settlement  was  made  under  the  Workmen's 
Compensation  Law  in  such  a  manner  as  to 
exclude  any  further  recovery,  that  fact  might 
be  set  up  in  defense,  as  courts  of  admiralty 
administer  the  broadest  equity,  and  would 
not  permit  two  recoveries  for  the  same  tort. 
Hogan  V.  Buja,  (£.  D.  La.  1920)  262  Fed. 
224.  See  further  to  the  same  effect  Rohde  v. 
Grant,  Smith-Porter  Ship  Co.,  (D.  C.  Ore. 
1920)  263  Fed.  204;  Lund  v,  Griffiths,  etc., 
Steviedorlng  Co.,  (1919)  108  Wash.  220,  183 
Pac.  123. 


1918  Supp.,  p.  411,  sec  2. 

of  err  or  J  etc.] 


[WrUs 


II.  Writ  of  error. 
HI.  Certiorari. 


II.  Wktt   of   Ehbdb    (p.    412) 

Validity  of  atate  statute  or  authority. — 
Writ  of  error,  not  certiorari,  is  the  proper 
mode  of  reviewing,  in  the  federal  Supreme 
Court,  a  jud^ent  of  the  highest  court  of  a 
state  upholdmg  a  state  statute  challenged 
as  repugnant  to  the  Federal  Constitution. 
Renney  r.  Supreme  Lodge,  etc.,  (1920)  252 
U.  8.  411,  40  a  Ct.  371,  64  U.  S.   (L.  ed.) 

,  reverHng  (1918)  286  111.  188,  120  N.  E. 

631,  4  A.  L.  R.  964. 

The  mere  objection  to  an  exercise  of  au- 
thority under  a  state  statute  whose  validity 
its  not  attacked  cannot  be  made  the  basis  of 
a  writ  of  error  from  the  federal  Supreme 
Court  to  a  state  court  since  the  amendment 
of  September  6,  1916,  to  the  Judicial  Code, 
{  23T.  There  must  be  a  substantial  chal- 
lenge of  the  validity  of  the  statute  or  au- 
thority upon  the  claim  that  it  is  repugnant 
to  the  Federal  Ck>nstitution,  treaties,  or  laws, 
so  as  to  require  the  state  court  to  decide 
the  question  of  validity  in  disposing  of  the 
contention.  Jett  Bros.  Distilling  O).  v,  Car- 
roUton,    (1920)   252  U.  S.  1,  40  S.  Ct.  256, 

64  U.  &,    (L.  ed.)   ,  dismissing  writ  of 

error  to  review  (1917)  178  Ky.  561,  199 
8.  W.  37,  wherein  the  court  said:  "Draw- 
ing in  question  the  validity  of  a  statute  or 
authori^  ae  the  basis  of  appellate  review 
has  long  been  a  subject  of  regulation  in  stat- 
utes of  the  United  States,  as  we  had  occa- 
sion to  point  out  in  United  States  ex  rel. 
Champion  Lumber  Co.  t?.  Fisher,  227  U.  .S. 
445^   450,  451,  57  L.  ed.  591,  593,  594,  33 


Sup.  Ct.  Rep.  329.  What  is  meant  by  the 
validity  of  a  statute  or  authority  was  dis- 
cussed by  this  court  in  Baltimore  &  P.  R. 
Ca  r.  Hopkins,  130  U.  S.  210,  32  L.  ed. 
908,  9  Sup.  Ct  Rep.  503,  in  which  this 
court,  speaking  by  Mr.  Chief  Justice  Fuller, 
said:  'Whenever  the  power  to  enact  a  stat- 
ute as  it  is  bv  its  terms,  or  is  made  to  read 
by  construction,  is  fairly  open  to  denial 
and  denied,  the  validity  of  euch  statute  is 
drawn  in  question,  but  not  otherwise.'  And 
the  chief  justice  added,  upon  the  authority 
of  Millingar  t;.  Hartupee,  6  Wall.  268,  261, 
262,  18  L.  ed.  829,  830,  that  the  word  'au- 
thority' stands  upon  the  same  footing. 

"In  order  to  give  this  court  jurisdiction 
by  writ  of  error  under  amended  §  237,  Judi- 
cial Code,  it  is  the  validity  of  the  statute 
or  authority  which  must  be  drawn  in  ques- 
tion. The  mere  objection  to  an  exercise  of 
authority  under  a  statute  whose  validity  is 
not  attacked  cannot  be  made  the  basis  of  a 
writ  of  error  from  this  court.  There  must 
bo  a  substantial  challenge  of  the  validity 
of  the  statute  or  authority,  upon  a  claim 
that  it  is  repugnant  to  the  Federal  Con- 
stitution, treaties,  or  laws,  so  as  to  require 
the  state  court  to  decide  the  question  of 
validity  in  disposing  of  the  contention. 
Champion  Lumber  Co.  r.  Fisher,  supra,  and 
cases  cited." 

Overruling  petition  for  rehearing  as  basis 
for  writ.— The  overruling  by  the  highest 
court  of  a  state  without  opinion  of  a  peti- 
tion for  rehearing  cannot  be  made  the  basis 
of  a  writ  of  error  from  the  federal  Supremo 
Court.  Jett  Bros.  Distilling  Co.  t?.  Carroll- 
ton,  (1920)  252  U.  S.  1,  40  S.  Ct.  265,  64 
U.  S.  (L.  ed.)  — ,  dismissing  writ  of  error 
to  review,  (1917)  178  Ky.  561,  199  S.  W.  37. 

Federal  question  set  up  in  petition  for  re- 
hearing.—  To  give  the  federal  Supreme  Court 
jurisdiction  to  review  the  judgment  of  a 
state  court  upon  writ  of  error,  the  essential 
federal  question  must  have  been  specially  set 
up  there  at  the  proper  time  and  in  the  proper 
manner,  and  if  first  presented  in  a  petition 
for  rehearing  to  the  state  court  of  last  re- 
sort, it  comes  too  late,  unless  the  court 
actually  entertains  the  petition  and  passes 
upon  the  point.  Godchaux  Co.  i?.  Estopinal, 
(1919)  261  U.  e.  179,  40  S.  Ct.  116,  64  U.  S. 
(L.  ed.)  —  {dismissing  writ  of  error  to  re- 
view (1918)  142  La.  812,  77  So.  640),  wherein 
the  court  said:  "The  record  fails  to  dis- 
close that  plaintiff  in  error  at  any  time  or 
in  any  way  challenged  the  validity  of  the 
state  constitutional  amendment  because  of 
conflict  with  the  Federal  Constitution  until 
it  applied  for  a  rehearing  in  the  supreme 
court.  That  application  was  refused  without 
more.  Here  the  sole  error  assigned  is  predi- 
cated upon  such  supposed  conflict;  and, 
unless  that  point  was  properly  raised  below, 
a  writ  of  eror  cannot  bring  the  cause  before 


us. 


See  to  the  same  effect  Mergenthaler  Lino- 
type Co.  V.  Davis,   (1920)  251  U.  S.  256,  40 
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S.  Ct  133,  64  U.  S.  (L.  ed.)  —,  diamieaing 
writ  of  error  to  review  State  v,  Robertson, 
(1917)  271  Mo.  476,  196  S.  W.  1132. 

The  assertion  of  a  title,  right,  privilege,  or 
immunity  under  the  Federal  Constitution 
may  aflford  the  basis  for  a  writ  of  certiorari 
from»  the  federal  Supreme  Court  to  a  state 
court,  but  it  constitutes  no  ground  for  a  writ 
of  error.  Mergenthaler  Linotype  Co.  v. 
Davis,  (1920)  251  U.  S.  256,  40  S.  Ct.  133, 
64  U.  S.  (L.  ed.)  — ,  diamiasing  writ  of  error 
to  review  State  v.  Robertson,  (1917)  271 
Mo.  476,  196  S.  W.  1132. 

III.  Cbbtiobabi  (p.  413) 
A  hearing  was  had  on  writ  of  certiorari  to 
the  Georgia  Court  of  Appeals  in  Evans  v. 
Savannah  Nat.  Bank,  (1919)  251  U.  S.  108. 
40  S.  a.  68,  64  U.  S.  (L.  ed.)  — ;  to  the 
Mississippi  Supreme  Court  in  Postal  Tel.- 
Cable  Co.   v.    Warren-Godwin    Lumber    Co.. 

(1919)  261  U.  8.  27,  40  S.  Ct.  69,  64  U.  S. 
(L.  ed.)  — ;  to  the  California  Supreme 
Court  in  Southern  Pac.  Co.  t\  Indus- 
trial  Ace.  Commission,  (1920)  261  U  S 
269,  40  8.  Ct.  130,  64  U.  S.  (L.  ed.)' 
- — -;  to  the  Louisiana  Supreme  Court 
In  Brooks-Scanlon  Co.  r.  Railroad  Commis- 
aion,    (1920)    261  U.  8.  396,  40  S.  Ct.  183, 

64   U.    8.    (L.   ed.)    ;    to   the   Georgia 

Court  of  Appeals  in  Lee  v.  Central  of  Geor- 
gia R.  Co.,   (1920)   262  U.  8.  109,  40  8.  Ct. 

264,  64  U.  S.    (L.  ed.)   ;   to  the  Okla- 

honm  Supreme  Court  in  Chicago,  etc.,  R. 
Co.  V.  Ward,  (1920)  262  U.  8.  18,  40  S.  Ct. 

276,  64  U.  8.  (L.  ed.)  ;  to  the  Maryland 

Court  of  Appeals  in  Hull  v.  Philadelphia, 
etc.,  R.  Co.,   (1920  (252  U.  8.  475,  40  sT  Ct. 

358,  64  U.  8.  (L.  ed.)  ;  to  the  Oklahoma 

bupreme    Court   in  Ward   t?.   Love   County. 

(1920)  263  U.  8.  17,  40  S.  Ct.  419,  64  U.  S. 

(L.    ed.)    ;    to    the   Virginia    Supreme 

Court  of  Appeals  in  Calhoun  i?.  Massie, 
(1920)    268   U.    S.    170,   40   S.    Ct.    474,   64 

U.  8.    (L.  ed.)    ;    to  the  Pennsylvania 

Supreme  Court  in  Philadelphia^  etc.,  R,  Co. 
V.  Hancock,   ( 1920)   263  U.  S.  284,  40  8.  Ct. 

612,  64  U.  8.    (L.  ed.)    ,  and  Pennsyl- 

Tania  R.  Co.  v.  Kittanning  Iron,  etc..  Mfir. 
Co.,  (1920)  253  U.  8.  319,  40  8.  Ct.  532, 
64  U.  S.    (L.  ed.)   . 

Reported  cases. —  Certiorari  waa  gra/nted 
in  Bracht  v,  San  Antonio,  etc.,  R.  Co.,  (1919) 
260  U.  8.  668,  40  S.  a.  16,  63  U-  (L.  ed.) 
1193,  to  the  Missouri  Court  of  Appeals; 
Philadelphia,  etc.,  R.  Co.  r.  Hancock,  (1919) 
250  U.  S.  668,  40  S.  Ct.  54,  63  U.  S.  (L.  ed.) 
1193,  to  the  Pennsylvania  Supreme  Court; 
Union  Pac.  R.  Co.  v.  Burke,  (1919)  251 
U.  S.  648,  40  8.  Ct.  66,  64  U.  S.    (L.  ed.) 

,    to    the    New    York    Supreme    Court; 

Pemberton  v.  Illinois  Commercial  Men's 
Assoc.,  (1920)   251  U.  S.  549,  40  S.  Ct.  178, 

64    U.    S.     (L.    ed.)    ,    to    the    Illinois 

Supreme  Court;  Western  Union  Tel.  Co.  u. 
Southwick,   (1920)    251  U.  S.  549,  40  S.  Ct. 

219,  64  U.  S.    (L.  ed.)    ,  to  the  Texas 

Court  of  Civil  Appeals;  Yazoo,  etc.,  R.  Co. 


?;.  Nichols,  (1920)  261  U.  S.  560,  40  8.  Ct. 
219,  64  U.  S.  (L.  ed.)  ,  to  the  Missis- 
sippi Supreme  Court;  Norfolk-Southern  R. 
Co.  r..  Owens,    (1920)   261  U.  8.  660,  40  S. 

Ct.  342,  64  U.  8.  (L.  ed.)  ,  to  the  North 

Carolina  Supreme  Court;  Western  Union 
Tel.  Co.  t>.  Speight,    (1920)    252  U.  S.  576, 

40  8.  Ct.  344^  64  U.  8.   (L.  ed.)  ;  New 

York  Cent.,  etc.,  R.  Co.  v.  York,  etc.,  Co., 
(1920)    253   U.   8.   478,   40  S.   Ct.   481,    64 

U.  S.   (L.  ed.)   ,  and  York,  etc.,  Co.  «. 

New  York  Cent.,  etc.,  R.  Co.,  (1920)  253 
U.  S.  478,  40  S.  Ct.  481,  64  U.  8.   (L.  ed.) 

,  to  the  Massachusetts  Superior  Court; 

Lang  t?.  New  York  Cent.  R.  Co.,  (1920)  253 
U.  S.  47'9,  40  S.  Ct.  482,  64  U.  8.  (L.  ed.) 
— ^,  to  the  New  York  Supreme  Court; 
Culpepper  r.    Ocheltree,    (1920)    253   U.    S. 

480,  40  S.  Ct.  482,  64  U.  8.   (L.  ed.)   , 

to  the  California  Supreme  Court;  Western 
Union  Tel.  Co.  v.  Boston,   (1920)   263  U.  8. 

480,  40  S.  Ct.  482,  64  U.  S.   (L.  ed.)   , 

to  the  South  Carolina  Supreme  Court;  Philsr 
delphia,  etc.,  R.  Co.  v.  Di  Donato,  (1920) 
253  U.  S.  480,  40  S.  Ct.  482,  64  U.  S.   (L. 

ed.)    ,    to    the    Pennsylvania    Supreme 

Court;  Philadelphia,  etc.,  R.  Co.  v.  Polk, 
(1920)    263   U.   8.  480,   40  S.   Ct.   482,    64 

U.   S.    (L,   ed.)    ,   to   the  Pennsylvania 

Supreme  Court;  Michigan  Cent.  R.  Co.  f. 
Owen,   (1920)   253  U.  8.  481,  40  S.  Ct.  483, 

64  U.  8.    (L.  ed.)   ,  to  the  Illinois  Sn- 

preme  Court;  Philadelphia,  etc.,  R.  Co.  v. 
Smith,   (1920)   253  U.  8.  481,  40  8.  Ct.  584, 

64  U.  8.  (L.  ed.)  ,  to  the  Pennsylvania 

Supreme  Court. 

Certiorari  ioaa  denied  in  Houston  Oil  Co. 
V.  Brown,  (1919)  250  U.  S.  659,  40  8.  Ct. 
9,  63  U.  8.  (L.  ed.)  1194,  to  the  Texas 
Court  of  Civil  Appeals;  Schreiber  v,  Ger- 
man Evangelical  Protestant  Cong.,  etc., 
(1919)  250  U.  8.  677.  40  S.  Ct.  9,  63  U.  S. 
(L.  ed.)  1202,  to  the  Missouri  Supreme 
Court;  Erie  R.  Ca  v.  Kirby,  (M19)  250 
U.  8.  659,  40  8.  Ct.  10,  63  U.  8.  (L.  ed.) 
1194,  to  the  New  York  Supreme  ClJourt,  Ap- 
pellate Division;  Nordyke  v,  Indianapolis, 
(1919)  250  U.  8.  660,  40  S.  Ct.  10,  63  U.  S. 
(L.  ed.)  1194,  and  H.  Lauter  Co.  -r.  Indian- 
apolis, (1919)  260  U.  S.  660,  40  8.  Ct.  10, 
63  U.  S.  (L.  ed.)  1194,  to  an  Indiana  Su- 
perior Court;  Keown  V,  Hayden,  (1919) 
250  U.  8.  661,  40  S.  Ct.  10,  63  U.  8.  (L. 
ed.)  1196,  to  the  Massachusetts  Supreme 
Judicial  Court;  Chicago,  etc.,  R.  Co.  v. 
Van  De  Zande,  (1919)  250  U.  8.  661,  40 
S.  Ct.  10,  63  U.  S.  (L.  ed.)  1195,  to  the 
Wisconsin  Supreme  Court;  Turner  c.  Tur- 
ner, (1919)  250  U.  S.  662,  40  8.  Ct.  10,  63 
U.  8.  (L.  ed.)  1196,  to  the  Oklahoma  Su- 
preme Court;  Neidlein  v.  Southern  Pac  Co., 
(1919)  250  U.  S.  662.  40  S.  Ct.  10,  11,  ©3 
U.  S.  (L.  ed.)  1195,  to  the  California  Su- 
preme Court;  Morrison  t?.  Louisville,  etc., 
R.  Co.,  (1919)  250  U.  S.  663,  40  S.  Ct.  11, 
63  U.  S.  (L.  ed.)  1195,  to  the  Tennessee 
Supreme  Court;  Keown  c.  Trudo,  (19>19) 
250  U.  S.  664,  40  S.  Ct.  11,  63  U.  8.  (L. 
ed.)    1196,   to    the    Massachusetts    Superior 
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Court;  Shapley  v.  Kline,  (1&1&)  250  U.  S. 
fi&U  40  S.  Ct.  11,  63  U.  S.  (L.  ed.)  1196,  to 
the  Massachusetts  Supreme  Judicial  Court; 
Hogarty  v.  Philadelphia,  etc,  R.  Co., 
(1919)  260  U.  S.  660,  40  S.  Ct.  12,  63  U.  8. 
(L.  ed.)  1189,  to  the  Pennsylvania  Supreme 
Court;  National  Surety  Co.  t\  Virginia, 
(1919)  260  U.  S.  64(5,  40  S.  Ct.  13,  63  U.  S. 
(L.  ed.)  1197,  to  the  Virginia  Supreme 
Court  of  Appeals;  Wysong,  etc.,  Co.  v. 
Planters  Nat.  Bank,  (1919)  260  U.  S.  6ft5, 
40  S.  Ct.  13,  63  U.  S.  (L.  ed.)  1197,  to  the 
North  Carolina  Supreme  Court;  Nashville, 
etc.,  R.  Co.  r.  Austin,  (1919)  260  U.  S.  667, 
40  S.  Ct.  14,  63  U.  S.  (L.  ed.)  1198,  to  the 
Tennessee  Supreme  Court;  Philadelphia, 
etc.,  R.  Co.  i\  Philadelphia,  etc.,  R.  Co., 
(3919)  260  U,  S.  668,  40  S.  Ct.  14,  63  U.  S- 
(L.  ed.)  1198,  to  the  Pennsylvania  Supreme 
Court;  Prudential  Ins.  Co.  r.  Ragan,  (1919) 
250  U.  8.  668,  40  S.  Ct.  14,  68  U.  S.  (L.  ed.) 
1)98,  to  the  Kentucky  (jourt  of  Appeals; 
Crenshaw  t\  Southern  Pac.  Co.,  (1919)  260 
U.  8.  669,  40  S.  Ct.  14,  63  U.  S.  (L.  ed.) 
119S,  to  the  California  District  Court  of 
Appeal;  Hamlin  t\  Wellington,  (1919)  260 
U.  8.  672,  40  S.  Ct.  14,  63  U.  S.  (L.  ed.) 
l:i!00,  to  the  Surrogate's  Court  of  Erie 
County,  New  York;  Toledo,  etc..  Cent.  R. 
Co.  V.  Puhlic  Utilities  Commission,  (1919) 
250  U.  S.  670,  40  S.  Ct.  15,  63  U.  S.  (L.  ed.) 
1199,  to  the  Ohio  Supreme  Court;  New 
York,  etc.,  R.  Co.  r.  Pugh,  (1919)  260  U.  8. 
670,  40  8.  Ot.  16,  63  U.  6.  (L.  ed.)  1199,  to 
the  Ohio  Court  of  Appeals;  Kelly  t?.  Mc- 
Keown,  (1919)  260  U.  S.  671,  40  S.  Ct.  16, 
63  U.  S.  (L.  ed.)  1199,  to  the  Minnesota 
Supreme  Court;  Seaboard  Air  Line  R.  Co. 
V.  Baltimore  Trust  Ck).,  (1919)  250  U.  S. 
67S,  40  8.  Ct.  16,  64  U.  8.  (L.  ed.)  1200,  to 
the  Georgia  Supreme  Court;  Columbus 
Packing  Co.  r.  Ohio,  ( 1919)  260  U.  8.  671, 
40  S.  Ct.  16,  63  U.  8.  (L.  ed.)  1199,  to  the 
Ohio  Supreme  Court;  Cudahy  Packing  Co. 
r.  VrjoT,  (1919)  250  U.  S.  673,  40  8.  Ct.  16, 
63  U.  8.  (L.  ed.)  1200,  to  the  Missouri 
Court  of  Appeals;  Bruce  v.  Tobin,  (1919) 
261  U.  8.  662,  40  8.  a.  66,  64  U.  S.  (L.  ed.) 
— ,  to  the  South  Dakota  Supreme  Court; 
Kansas  City  Southern  R.  Co.  r.  Smith, 
(1919)  261  U.  8.  662,  40  S.  Ct.  66,  64  U.  8. 
(L.  ed.)  — ,  to  the  Missouri  Supreme 
Court;  Oregon- Washington  R.,  etc.,  Co.  v. 
FuUer,  (1919)  251  U.  S.  661,  40  S.  Ct.  56,  64 
U.  8.  (L.  ed.)  — ,  to  the  Oregon  Supreme 
Court;     Missouri    Pac.    R.     Co.     v.     Bollis, 

(1919)  251  U.  8.  538,  40  6.  Ct.  67,  64  U.  8. 
(L.  cmI.)  — ,  to  the  Tennessee  Supreme 
Court;  Drago  v.  Central  R.  Co.,  (1919)  261 
U.  S.  663,  40  8.  a.  118,  64  U.  S.  (L.  ed.) 
— ,  to  a  New  Jersey  Circuit  Court;  Waeh- 
in^on  V.  Belknap,  (1919)  261  U.  8.  653, 
40  8.  Ct.  118,  64  U.  S.  (L.  ed.)  — ,  to  the 
Washington  Supreme  Coiurt;  Virginia- 
Western  Power  Co.  v.  Virginia,  (1920)  261 
XJ.  S.  567,  40  8.  Ct.  179,  64  U.  S.  (L.  ed.) 
— ,  to  the  Supreme  Court  of  Appeals  of  Vir- 
ginia;   Gulf,   etc..   Island   R.   Co.    i".    Boone, 

(1920)  251  U.  8.  661,  40  S.  Ct.  220,  64  U. 


S.  (L.  ed.)  — ,  to  the  Mississippi  Supreme 
Court;  Wabaah  R.  Co.  t\  SheAan,  (1920) 
251  U.  S.  562,  40  S.  Ct.  342,  64  U.  S.  (L. 
ed.)  — ,  to  the  Illinois  Appellate  Court; 
Postal  Tel.-Cable  Co.  v.  Bowman,  etc.,  Co., 
(1920)  261  U.  S.  662,  40  S.  Ct.  342,  64  U. 
S.  (L.  ed.)  — ,  to  the  Illinois  Supreme 
Court;  Chicago,  etc.,  R.  Co.  v.  Swaim, 
(192Q)  252  U.  S.  577,  40  S.  Ct.  344,  64  U. 
S.  (L.  ed.)  — ,  to  the  Iowa  Supreme  Court; 
Capps  V,  Atlantic  Coast  Lme  R.  Co., 
(1920)  262  U.  S.  580,  40  S.  Ct.  346,  64  U. 
8.  (L.  ed.)  — ,  to  the  Supreme  Court  of 
North  Carolina;  Atchafalaya  Land  Co.  r. 
Capdevielle,  (1920)  262  U.  8.  581,  40  S. 
Ct.  346,  64  U.  S.  (L.  ed.)  — ,  to  the  Su- 
preme Court  of  Louisiana;  Leden  r.  Union 
Pac.  R.  O).,  (1920)  253  U.  8.  486,  40  S.  Ct. 
482,  64  U.  S.  (L.  ed.)  — ,  to  the  Kansas 
Supreme  Court;  Lehigh  Valley  R.  Co.  r. 
HoweU,  (1920)  263  U.  K  482,  40  S.  Ct. 
482,  64  U.  8.  (L.  ed.)  — ,  and  Lehigh  Val- 
ley R.  Co.  V.  Royal  Indemnity  Co.,  (1920) 
263  U.  8.  483,  40  6.  Ct.  482,  64  U.  8.  (L. 
ecj.)  — ^,  to  New  Jersey  Court  of  Errors  and 
Appeals;  Philadelphia,  etc.,  R.  Co.  v.  Rey- 
nolds, (1920)  253  U.  8.  486,  40  S.  Ct.  482, 
64  U.  8.  (L.  ed.)  — ,  to  the  Pennsylvania 
Supreme  Court;  Chicago,  etc.,  R.  Co.  t*. 
Owens,  (1920)  263  U.  S.  489,  40  8.  Ct.  485, 
64  U.  8.  (L.  ed.)  — ,  to  the  Oklahoma  Su- 
preme Court;  Atlantic  Ooasit  Line  R.  Co. 
V,  Alabama,  (1920)  263  U.  8.  489,  40  8.  Ct. 
486,  64  U.  8.  (L.  ed.)  — ,  to  the  Alabama 
Supreme  Court;  Pennsylvania  R.  Co.  t, 
Stiedler,  (1920)  263  U.  8.  489,  40  8.  Ct. 
486,  64  U.  8.  (L.  ed.)  — ,  to  the  New  Jer- 
sey Court  of  Errors  and  Appeals;  Delaware, 
etc.,  R.  Co.  1?.  Candee,  (1020)  253  U.  S. 
490,  40  8.  Ct.  684,  64  U.  8.  (L.  ed.)  — ,  to 
the  New  Jersey  Supreme  Court;  Mayfield  f. 
Tennessee,  (1920)  263  U.  8.  492,  40  8.  Ct. 
686,  64  U.  8.  (L.  ed.)  — ,  to  the  Tennessee 
•Supreme  Court;  Missouri  Pac  R.  Co.  <?. 
Block,  (1920)  253  U.  8.  493,  40  8.  Ct.  686, 
64  U.  8.  (L.  ed.)  — ,  to  the  Arkansas  Su- 
preme Court;  Canfield  t?.  Brink,  (1920) 
263  U.  8.  493,  40  8.  Ct.  586,  64  U.  S.  (L. 
ed.)  — ,  and  Canfield  v.  Cornelius,  (1920) 
253  U.  S.  403,  40  8.  Ot.  686,  64  U.  8.  (L. 
^\)  — ^,  to  the  Oklahoma  Supreme  Court; 
Morgan  v.  Louisiana,  (1920)  263  U.  8.  498, 
40  8.  a.  588,  64  U.  8.  (L.  ed.)  — ,  to  the 
Louisiana  Supreme  Court. 

In  Ft.  Smith  Lumber  Co.  <?.  Arkansas, 
(1920)  261  U.  8.  632,  40  S.  Ct.  304,  64  U. 
S.  (L.  ed.)  — ,  afp/rming  judgment  of  a 
state  court  on  writ  of  error,  the  court  said: 
"As  this  case  properly  comes  here  by  writ  of 
error,  an  application  for  a  writ  'of  certio- 
rari that  was  presented  as  a  precaution  will 
be  denied.** 

1918  Supp.,  p.  414,  sec.  2. 

Constitutionality  of  amendment  saving 
remedies  under  state  Workmen's  Compensa- 
tion Law. —  This  amendment  so  far  as  it 
provides  that  "  rights  and  remedies  under 
tiie   Workmen's  Compensation   Law  of   any 
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state"  are  sayed  to  daimants  is  unconsti- 
tutional. Knickerbocker  Ice  Co.  v.  Stew- 
art, (1920)  253  U.  S.  149,  40  8.  Ct.  438, 
64  U.  S.  (L.  ed.)  —,  reversing  (1919)  226 
N.  Y.  302,  123  N.  E.  382. 

See  to  the  same  effect  Sudden  f>.  Indus- 
trial Ace.  Commission,  (Cal.  1920)  188  Pac. 
803.  And  see  The  Howell,  (8.  D.  N.  Y.  1919) 
267  Fed.  678. 

Retroactive  effect  of  amendment. —  It  was 
held  that  a  state  Workmen's  Compensation 
Law  could  not,  prior  to  the  above  amend- 
ment, be  applied  to  an  injury  sustained  by  a 
longshoreman  while  he  was  unloading  a  ves- 
sel lying  in  navigable  waters.  Peters  v. 
Veasey,  (1919)  251  U.  S.  121,  40  8.  Ct.  66, 
64  U.  S.  (L.  ed.)  -— ,  reversing  (1918)  142 
La.  1012,  77  So.  948.  See  further  Hogan  v. 
United  Fruit  Co.,  (1920)  266  Pa.  St.  266, 
109  Atl.  668;  O'Brien  v.  Det  Forende  Dam- 
phibs  Selskab,  (N.  J.  1920)   109  Atl.  617. 

1918  Supp.,  p.  421,  sec.  4.     [Re- 
view of  judgment  or  decree,  etc] 

Under  this  section  and  Judicial  Code,  sec. 
a74b« — To  same  effect  as  original  annota- 
tion, see  St.  Louis  Southwestern  R.  Co.  t^. 
Consolidated  Fuel  Co.,  (C.  C.  A.  8th  Cir. 
1919)  260  Fed.  638,  171  C.  C.  A.  402. 

Both  appeal  and  writ  of  error  taken. — 
In  Lo  Hop  V.  U.  S.  (C.  C.  A.  6th  Cir.  1919) 
267  Fed.  489,  168  C.  C.  A.  493,  it  appeared 
that  it  was  the  purpose  of  the  appellant  to 
have  the  lower  court's  decree  considered  on 
both  appeal  and  writ  of  error.  The  Circuit 
Court  of  Appeals  held  that  in  view  of  this 
section  it  would  treat  the  case  as  properly 
before  it  on  appeal. 

1918  Supp.,  p.  422,  sec.  5. 

A  writ  of  certiorari  was  denied  in  Her- 
manos  v.  Insular  Collector  of  Customs, 
(1920)  261  U.  S.  662,  40  S.  Ct.  342,  64  U.  S. 

(L.  ed.)   ;  Roecha  v.  Tuason  y  Patino, 

(1920)  252  U.  8.  678,  40  8.  Ct.  344,  64  U.  6. 
(L.  ed.)   — }  Vargas  v.  Yaptico,    (1920) 


253    U.   8.   493,   40   8.   Ct.   596,   64   U.   8. 

(L.  ed.)  . 

A  petition  for  a  writ  of  certiorari  was  dis- 
missed  for  want  of  prosecution  in  Viegelmann 
V,  Insular  Collector  of  Customs,  (1919)  251 
U.  8.  663,  40  8.  Ct.  56,  64  U.  8.  (L.  ed.)  — . 

1919  Supp.,   p.  231.     [New   trials, 
etc.] 

Defect  in  pleading. — An  indictment  under 
the  Act  of  Feb.  13,  1913,  ch.  60  (4  Fed.  SUt. 
Ann.  (2d  ed.)  673),  which  diarged  the  de- 
fendant with  the  receipt  and  possession  of 
foods  knowing  that  they  had  been  stolen 
rom  a  certain  freight  car,  and  that  they 
were  part  of  an  interstate  shipment  con- 
tained in  such  car,  was  held  sufficient  in 
view  of  this  statutory  amendment  and  R.  S. 
sec.  1026  (2  Fed.  Stat.  Ann.  (2d  ed.)  681), 
a  criticism  that  it  failed  to  charge  that  the 
goods  were  in  fact  so  stolen  being  regarded 
as  technical  and  unsubstantiaL  Grandi  c. 
U.  8.,  (C.  C.  A.  6th  Cir.  1920)  262  Fed.  123. 

Error  in  instruction. — ^An  error  in  the 
court's  charge,  which  does  not  cause  sub- 
stantial injury  to  the  defendant,  is  not  suffi- 
cient ground  for  reversal  of  the  judgment 
under  this  amendment.  Doremus  v,  U.  8., 
(C.  C.  A.  6th  Cir.  1920)  262  Fed.  849. 

Consideration  of  ruling  not  excepted  to  is 
not  au^orized.  Storgard  v.  France,  etc.. 
Steamship  Corp.,  (C.  C.  A.  2d  Cir.  1920) 
263  Fed.  545.  The  conrt  said:  ''We  do 
not  construe  the  section  as  authorizing  ap- 
pellate courts  to  decide  on  the  whole  record 
whether  exceptions  have  been  taken  or  not. 
The  mischief  it  was  intended  to  correct  is 
just  the  opposite  of  overlooking  defecta  due 
to  negligence,  ignorance,  or  inadvertence, 
viz.,  the  reversal  of  judgments  because  of 
errors,  defects,  or  exceptions  which,  though 
raised  with  technical  accuracy,  do  not  affect 
substantial  right." 

Ordering  judgment  for  the  party  entitled 
thereto  on  reversal  is  not  authorized  by  this 
section.  New  York  L.  Ins.  Co.  r.  Anderaon, 
(C.  C.  A.  2d  Cir.  1920)  263  Fed.  527. 
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1918  Supp.,  p.  428.      [Eight-Hour 
Law,  etc] 

The  proviso  relating  to  overtime  pay  for 
work  in  excess  of  eight  hours,  applies  to 
laborers  and  mechanics  eng^ed  upon  work 
covered  by  contracts  with  the  United  States. 
(1917)    31  Op.  Atty.-Gen.  144. 

1918  Supp.,  p.  435,  sec.  26. 

Assignment  of  claim  to  government. — 
Neither  the  taking  over  and  the  operation 
of  the  railroads  by  the  government  nor  the 
order  of  the  Director  General  of  Railroads 


requiring  that  an  action  to  recover  damages 
against  a  government  controlled  railroad  be 
brought  directlv  against  the  said  Director 
Greneral  of  Railroads  deprived  the  United 
States  Employees'  Compensation  Oominis- 
sion  of  the  power  to  require  a  beneficiary  to 
assign  his  right  of  action  to  the  United 
Sta^s  or  prosecute  said  action  as  a  condi- 
tion to  settlement.    31  Op.  Atty.-Gen.  366. 

1918  Supp.,  p.  437,  sec.  32. 

Decision  of  questions  arising  under  act. — 
Under  this  section  the  United  States  Em- 
ployees'     Compensation      Commission       has 
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power^  when  the  question  is  properly  pre- 
sented, to  decide  whether  emrployees  of  the 
United  States  Shipping  Board  Emergency 
Fleet  Corporation,  or  other  persons,  are  en- 
titled to  the  benefits  of  the  provisions  of  said 
Act.  (1918)  31  Op.  Atty.-Gen.  252,  wherein 
it  was  said:  "The  conunission  was  likewise 
empowered  to  'decide  all  questions  arising 
under  this  Act.'  Terms  so  familiar  need  no 
definition,  and  it  is  quite  obvious  that  they 
are  to  be  taken  in  their  ordinary  and  collo- 
quial meaning.  To  decide  is  to  render  judg- 
ment, or,  as  the  Supreme  Judicial  Court  of 
Massachusetts  in  Commonwealth  v.  Anthes, 
5  Gray  185,  253,  put  it,  'to  decide'  in- 
cludes the  power  and  right  to  deliberate,  to 
weigh  the  reasons  for  and  against,  to  see 
which  preponderate,  and  to  be  governed  by 
that  preponderance';  while  all  questions 
which  springing  from  the  act  involve  its  con- 
struction or  application  necessarily  arise 
under  it. 

"It  is  the  commission,  therefore,  which 
must  determine  whether  the  claimant  has 
or  has  not  been  injured  while  in  the  per- 
formance of  his  duty  or  as  a  result  of  his 
own  willful  misconduct  or  intoxication; 
whether  his  disability  is  total  or  partial  in 
character;  whether  upon  review  the  amount 
awarded  shall  be  increased  or  diminished; 
how  it  shall  be  apportioned  among  the  bene- 
ficiaries; and  when  it  may  be  commuted  for 
cash,  etc.  But  before  any  of  these  questions 
can  come  on  for  disposal  it  must  first  of  all 
appear  that  the  claimant  is  an  employee  of 
the  United  States,  and  this  basic  fact  the 
commission  must  decide  at  the  very  thresh- 
old. 

"I  have  no  hesitation,  therefore,  in  con- 
cluding that  the  commission  has  power  when 
the  question  is  properly  presented  to  decide 
whether  employees  of  the  United  States 
Shipping  Board  Emergency  Fleet  Corpora- 
tion, or  other  persons,  are  entitled  to  the 
beiefits  of  the  provisions  of  the  act. 

"To  this  general  conclusion,  however,  cer- 
tain qualifying  considerations  may  properly 
be  added.  Section  96  of  the  act  provides 
with  somewhat  more  detail  than  elsewhere 
appears  for  the  manner  in  which  the  con- 
cmsions  of  the  commission  shall  be  deliv- 
eied.     This  section  is  as  follows: 

"'The  commission,  upon  consideration  of 
the  claim  presented  by  the  beneficiary,  and 
the  report  furnished  by  the  immediate  su- 
perior and  the  completion  of  such  investiga- 
tion as  it  may  deem  necessary,  shall  deter- 
mine and  make  a  finding  of  facts  thereon 
and  make  an  award  for  or  against  payment 
of  the  compensation  provided  for  in  this  Act. 
Compensation  when  awarded  shall  be  paid 
from  the  employees'  compensation  fund.' 
(39  Stat.  749.) 

"The  propriety,  therefore,  of  any  expres- 
sion by  the  commission  or  its  individual 
members  as  to  the  rights  of  any  persons  or 
dasa  of  persons  in  advance  of  the  presenta- 
tion of  a  specific  claim  may  well  be  doubted. 
Such  an  expression  would   certainly  be  in- 


formal in  character,  could  give  rise  to  no 
substantive  rights  in  any  individual,  and 
could  have  no  binding  future  force  upon  the 
commission  or  its  members.  In  view  of  the 
diversities  which  constantly  appear  among 
cases  which  upon  first  impression  seem  of 
the  same  general  character  the  unwisdom  of 
dealing  with  them  in  the  mass  would  seem  to 
be  apparent." 

1918  Supp.,  p.  438,  sec.  40. 

Asiistant  United  States  district  attorney 
as  "  employee.** — An  assistant  United  States 
district  attorney  is  not  an  employee  of  the 
United  States.  (1918)  31  Op.  Atty.-Gen. 
201,  wherein  it  was  said: 

"The  chief  funetions  of  a  district  attor- 
ney are  to  conduct  proceedings  in  the  grand 
jury  room  and  prosecutions  in  the  court. 
When  they  become  too  heavy  for  one  man, 
the  Attorney  General  is  authorized  to  a]p- 
point  an  assistant  district  attorney.  He  is 
not  appointed  merely  to  assist  the  district 
attorney  in  the  discharge  of  his  duties.  He 
is  appointed  an  assistant  district  attorney 
and  takes  upon  himself  the  discharge  of 
some  of  the  duties  that  would  otherwise  be 
discharged  hj  the  district  .attorneys.  When 
he  appears  in  the  grand  jury  room  or  in 
court  he  appears  with  precisely  the  same 
authority  the  district  attorney  would  have 
if  present.  Clearly,  Congress  has  created  an 
office  to  be  filled  by  the  Attorney  General 
when  required  by  the  public  needs,  and  the 
incumbent    is    an    officer    in    the    strictest 


sense. 


tf 


Surgeon  in  Public  Health  Service  as 
"dvil  employee,"  —  Dr.  von  Ezdorf,  a  sur- 
geon in  the  Public  Health  Service,  having 
been  appointed  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate,  was  an 
officer  of  the  United  States,  and  therefore 
not  within  the  operation  of  the  federal  Em- 
ployees' Compensation  Act  of  September  7, 
1916  (39  Stat.  742),  which  provides  "com- 
pensation for  employees  of  the  United 
States  suffering  injuries  while  in  the  per- 
formance of  their  duties."  (1917)  31  Op. 
Atty.-Gen.  184,  wherein  it  was  said: 

"The  act,  in  section  1,  provides  broadly 
that  the  United  States  shall  pay  compensa- 
tion 'for  the  disability  or  death  of  an  em- 
ployee' as  specified  in  that  and  following 
sections.  And  in  section  40  it  is  provided 
that  *  the  term  "  employee  "  includes  all  civil 
employees  of  the  United  States  and  of  the 
Panama  Railroad  Co/  Clearly,  the  word 
'civil'  was  intended  to  exclude  those  em- 
ployed in  the  military  and  naval  service. 
And  the  question  is  what  civilians  in  the 
service  of  the  United  States  are  described 
by  the  word  'employee.'  In  its  broadest 
sense,  an  employee  is  anyone  who  is  en- 
gaged in  the  service  of  or  is  employed  by 
another.  In  this  sense,  all  who  serve  the 
Government,  from  the  highest  official  to  a 
laborer  employed  by  the  day,  are  employees. 
But  u&ualfy  it  is  applied  only  to  clerks, 
workmen,  laborers,  etc.,  and  but  rarely  to  the 
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higher  officers  of  a  corporation  or  govern- 
ment. In  the  usual  acceptation  of  the  temi. 
it  is  understood  to  apply  to  those,  other  than 
officers,  in  the  service  of  the  Government. 
No  one  would  thinic  of  calling  a  Cabinet  offi- 
cer, a  Senator,  or  a  Justice  of  the  Supreme 
Court  an  employee  of  the  Government.  They 
are  all  civilians  in  the  service  of  the  Govern- 
ment. They  can  be  distinguished  from  em- 
ployees only  upon  the  ground  that  they  are 
oflic'ials  or  officers  and,  therefore,  not  em- 
ployees as  that  word  is  commonly  under- 
stood. In  other  words,  'there  are  two 
classes  of  public  servants,  officers,  or  those 
whose  functions  appertain  to  the  adminis- 
tration of  Governnvent,  and  employees,  or 
those  whose  employment  is  merely  contrac- 
tual.' Moll  i>.  Sbisa,  25  South.  141.  Ordi- 
narily, without  doubt,  the  term  in  question 
is  understood  as  including  only  the  latter 
class.  The  most  that  can  be  claimed  is  that 
it  is  possible  to  use  that  term  in  a  broader 
sense,  and  that,  therefore,  the  intent  of  Con- 
gress must  be  determined  from  the  context 
and  by  applying  the  accepted  rules  of  con- 
fitruction.  In  the  present  case,  the  actual 
context  gives  but  little,  if  any,  help,  for  no 
qualifying  words. are  used,     llie  moat  that 


can  1)e  Haid  is  that  the  act,  as  a  whole, 
8howa  that  the  cliief  concern  of  Congress  was 
those  whose  compensation  was  small.  No 
one  is  excluded  because  receiving  compensa- 
tion in  excess  of  |100.  But  the  monthly 
benefits  received  are  in  no  case  to  exceed  two- 
thirds  of  a  salary  of  $100  a  month. 

"  It  is  always  permissible  to  consider  the 
sense  in  which  Congress  haa  been  accus- 
tomed to  use  a  given  word.  I  am  not  aware 
that  it  has  ever  been  held  that  the  term  '  em- 
ployee '  of  the  Government  in  an  act  of  Con- 
gress includes  officers.  And  Congress  has 
evidently  understood  that,  if  it  intended  to 
include  officers,  it  must  name  them.  Thus, 
the  expression  'officers,  clerks,  and  employ- 
ees' or  'officers  and  employees'  occurs  in 
numerous  statutes." 

1918  Supp.,  p.  446,  sec.  1. 

Application  to  wages  of  Panama  Canal 
employee. —  This  provision  did  not  apply  to 
the  wages  of  employees  of  the  Panama  canal 
paid  under  authority  of  sec.  4  of  the 
Panama  Canal  Act  of  Aug.  24,  1912  (see 
vol.  IX,  p.  111).  (1918)  31  Op.  Atty.- 
Gen.  328. 


LIMITATION  OF  VESSEL  OWNERS' 

LIABILITY 


Vol.  VI,  p.  336,  sec.  4283.    [First 

ed.,  vol.  IV,  p.  839.] 

VI.   MeASUBB  of  LlABIUTr 

1.  Value  of  Vessel  (p.  348) 

''Vessel''  as  including  float  and  disabled 
tng  lashed  to  tug  causing  collision. — ^The 
value  of  a  car  float  and  a  disabled  tug 
lashed  to  either  side  of  another  tug  which 
was  actually  responsible  for  a  collision  can- 
not, although  they  were  all  owned  by  the 
same  pesron,  be  included,  when  limiting  lia- 
bility, conformably  to  this  section,  which 
provides  that  the  liability  of  the  owner  of 
any  vessel  for  any  injury  by  collision  shall 
in  no  case  exceed  the  value  of  the  interest 
of  such  vessel.  Liverpool,  etc.,  Steam  Nav. 
Co.  <?.  Brooklyn  Eastern  Dist.  Terminal, 
(1919)  261  U.  S.  48,  40  S.  Ct.  66,  64  U.  S. 
(L.  ed.)  —  {affurnUng  (C.  C.  A.  2d  Cir. 
1917)  260  Fed.  1021,  162  C.  C.  A.  664) 
wherein  the  court  said:  "This  is  a  libel 
in  admiralty  brought  by  the  petitioner 
against  the  respondent  for  a  collision  with 
the  petitioner's  steamship  Vauban  while  it 
was  moored  at  a  pier  in  Brooklyn.  The  re- 
spondent does  not  deny  liability  but  claims 
the  right  to  limit  it  under  Kev.  Stats.  S§ 
4283,  4284  and  4285,  to  the  value  of  the 
vessel  that  caused  the  damage.  The  moving 
cause  was   the   respondent's   steam   tug  In- 


trepid which  was  proceeding  up  the  East 
River,  with  a  car  float  loaded  with  railroad 
cars  lashed  to  its  port  side  and  on  its 
starboard  side  a  disabled  tug,  both  belonging 
to  the  respondent.  By  a  stipulation  dated 
August  3,  1917,  it  was  agreed  that  the  dam- 
age  sustained  was  $28,036.98  with  $6,539.84 
interest.  The  value  of  the  tug  Intrepid  was 
found  to  be  $6,750,  and  the  liability  of  the 
respondent  was  limited  by  the  District 
Court  to  that  sum  with  interest.  The  Cir- 
cuit Court  of  Appeals  affirmed  the  decree 
without  an  opinion.  250  Fed.  1021,  162  C. 
C.  A.  664.    Tne  case  is  brought  here  on  the 

Question    whether    the   value    of   the    whole 
otilla  should  not  have  been  included  in  the 
decree. 

"The  car  float  was  the  vessel  that  came 
into  contact  with  the  Vauban,  but  as  it  was 
a  passive  instrument  in  the  hands  of  the  In- 
trepid that  fact  does  not  affect  the  question 
of  responsibility.  The  James  Gray  T.  The 
John  Fraser,  21  How.  184,  16  L.  Ed.  106; 
The  J.  P.  Donaldson,  167  U.  S.  699,  603,  604. 
17  Sup.  Ct.  951,  42  L.  Ed.  292;  The  Eugrae 
F.  Moran,  212  U.  S.  466,  474,  475,  29  Sup. 
Ct.  339,  53  L.  Ed.  600;  Union  Steamship  Co. 
r.  Owners  of  the  Aracan,  L.  H.  6  P.  C.  127. 
The  rule  is  not  changed  by  the  ownership  of 
the  vessels.  The  John  G.  Stevens,  170  XJ.  S. 
113,  123,  18  Sup.  Ct.  544,  42  L.  Ed.  96^;  The 
W.  G.  Mason,  142  Fed.  913,  917,  7^  C.  C.  A. 
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S3:  The  Eugene  F.  Moran,  212  U.  S.  466,  475, 
21)  Sup.  Ct.  339,  53  L.  Ed.  600;  L.  R.  6  P.  C. 
127,  133.  These  cases  show  that  for  the  pur- 
poses of  liability  the  passive  instrument  of 
the  harm  does  not  become  one  with  the  ac- 
lively  responsible  vessel  by  being  attached  to 
it.  If  this  were  a  proceeding  in  rem  it  may 
be  assumed  that  the  car  float  and  disabled 
tug  would  escape,  and  none  the  less  that  they 
were  lashed  to  the  Intrepid  and  so  were 
more  helplessly  under  its  control  than  in  the 
ordinary  case  of  a  tow. 

"It  is  said,  however,  that  when  you  oome 
to  limiting  liability  the  foregoing  authori- 
ties are  not  controlling  —  that  the  object  of 
the  statute  is  '  to  limit  the  liability  of  ves- 
sel  owners  to  their   interest  in   the  adven- 
ture.'     (The  Main   v.  Williams,   162  U.   8. 
122,  131,  14  Sup.  Gt.  486,  488,  38  L.  £d.  381 ) , 
and  that  the  same  reason  that  requires  the 
surrender  of  boats  and  apparel  requires  the 
surrender  of  the  other  instrumentalities  by 
means  of  which  the  tug  was  rendering  the 
services  for  which  it  was  paid.    It  can  make 
no  difference,  it  is  argued,  whether  the  cargo 
is  carried  in  the  hold  of  the  tug  or  is  towed 
in  another  vesseL    But  that  is  the  question, 
and  it  is  not  answered  by  putting  it.     The 
respondent  answers  the  argument  with  the 
suggestion  that  if  sound  it  applies  a  differ- 
ent rule  in  actions  in  personam  from  that 
which,  as  we  have  said,  governs  suits  in  rem. 
Without  dwelling  upon  that,  we  are  of  opin- 
ion that  the  statute  does  not  warrant  the  dis- 
tinction for  which  the  appellant  contends.'' 
Detenninatioii   of  value   of   vessel  —  Tug 
and  tou)  used  together. —  Where  both  a  ship 
and  a  tug  have  been  held  in  fault  for  a  col- 
lision between  the  former  and  a  car  float  in 
tow  of  the  latter,  the  owner  of  the  tug  and 
float  may  limit  its  liability  to  the  value  of 
the  tug.    The  Begona  II,   (D.  C.  Md.  1919) 
259  Fed.  919,  wherein  it  was  said:     "The 
facts  of  the  collision  out  of  which  this  case 
arises  were  told  in  an  opinion  handed  down 
some   time   since.      (D.    G.)    241    Fed.    285. 
Both   the   ship   and   the  tug  were  held   in 
fault  for  ib»  collision  between  the  former 
and  a  car  float  in  tow  of  the  latter.     Both 
tug  and  float  belonged  to  the  Atlantic  Trans- 
port Gompany.    It  seeks  to  limit  its  liability 
to  the  value  of  the  tug.    The  owners  of  the 
damaged  cargo  on  the  ship  say  that  it  must 
surrender  the  float  as  well. 

''  In  the  Sixth  and  Ninth  circuits  their 
contention  would  prevail.  The  Golumbia,  73 
Fed.  226,  19  G.  G.  A.  436;  Shipowners*  & 
Merchants'  Tugboat  v,  Hammond  Lumber 
Co.,  218  Fed.  161,  134  C.  C.  A.  575;  Thomp- 
son Towing  &  Wrecking  Ass'n  v.  McGregor, 
207  Fed.  209,  124  G.  G.  A.  479.  In  the  Sec- 
ond circuit  it  would  not.  The  Transfer  No. 
21,  248  Fed.  469,  160  G.  C.  A.  469.  None 
of  the  other  six  Gircuit  Gourts  of  Appeals 
appear  to  have  passed  upon  it.  In  The  Erie 
Xifhter,  250  Fed.  490,  District  (now  Gir- 
cuit) Judge  Haight,  of  the  New  Jersey  dis- 
trict, followed  the  rule  prevailing  in  the 
Beoond  circait. 


it  r*. 


Counsel  for  the  owners  of  the  tug  and 
float  claim  that  the  principles  laid  down 
by  the  Circuit  Court  of  Appeals  for  the  First 
Circuit  in  The  Coastwise,  233  Fed.  1,  147 
C.  G.  A.  71,  would  logicsJly  require  a  like 
ruling  there;  but  that  is  not  absolutely  cer- 
tain, in  view  of  the  delicacy  of  the  line 
which  is  sometimes  drawn  on  this  question 
even  by  the  same  court,  as,  for  example,  by 
the  Circuit  Court  of  Appeals  for  the  Second 
Gircuit  between  The  W.  G.  Mason,  142  Fed. 
913,  74  G.  C.  A.  83,  and  The  Transfer  No.  21, 
supra,  on  the  one  side,  and  The  Anthracite, 
168  Fed.  693,  94  G.  G.  A.  179,  on  the  other. 

''  The  fact,  of  course,  is  that  the  question 
is  an  extremely  close  one.  '  In  the  Second 
circuit,  the  owner  of  two  vessels,  jointly  en- 
gaged for  profit  in  the  doing  of  a  single 
piece  of  work,  may  limit  his  responsibility 
for  the  damage  done  by  them  to  the  value 
of  that  one  wTiich  was  in  fault.  The  liabil- 
ity is  said  to  be  strictly  in  rem,  and  yet 
the  result  may  be,  as  it  was  in  The  Trans- 
fer No.  21,  supra,  and  in  the  instant  case, 
that  the  thing  which  physically  did  the  dam- 
age is  not  called  upon  to  answer,  either  in 
itself  or  through  its  owner,  while  the  other 
vrssel,  which  itself  was  not  in  collision  at 
all,  is  held  solely  liable,  because,  in  the  per- 
son of  its  navigator,  it  was  adjudged  blame- 
worthy. 

"Moreover,  if  The  Anthracite  is  properly 
decided,  it  is  not  always  necessary  that  the 
navigator  shall  be  himself  either  techni- 
cally master  of  the  ship  which  is  respon- 
sible for  his  acts,  or  even  be  on  that  ship 
at  the  time  the  fault  was  committed.  It 
Ruffices  if  he  is  actually  directing  its  move- 
ments, when  he  makes  the  mistake,  and  it 
does  the  damage.  But  is  not  the  captain 
of  a  tug,  which  has  a  tow  lashed  to  it,  or, 
as  in  the  case  at  bar,  is  towing  a  craft 
which  has  neither  power  nor  rudder  of  its 
own,  the  only  person  which  has  any  con- 
trol over  its  movements?  However  that  may 
be^  what  t^e  Supreme  Court  said  and  held 
in  The  Eugene  F.  Moran,  212  U.  S.  466,  29 
Sup.  Gt.  339,  5i3  L.  Ed.  600,  seems  more  in 
Larmony  with  the  practice  in  the  Second 
circuit  than  with  that  prevailing  in  the 
Sixth  and   Ninth  circuits. 

"It  follows  that  the  owner  of  tug  and 
float  may  limit  its  liability  to  the  value 
of  the  former." 

Vol.  VI,  p.  368,  sec.  18.     [First  ed., 
vol.  IV,  p.  852.] 

Collision  with  tow  through  negligence.— 
A  tug  owner,  who  has  agreed  to  tow  a  ves- 
sel, may  limit  his  responsibility  under  this 
section,  when  in  the  performance  of  the 
contract  the  tug  negligently  collides  with 
and  sinks  the  tow.  The  Soerstad,  (S.  D. 
N.  Y.  1919)  257  Fed.  130,  wherein  the  court 
said: 

"The  bald  question  raised  by  this  case 
is  whether  a  tug  owner,  who  has  agreed  to 
tow  a  vessel,  may  limit  his  responsibility 
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under  section  18  of  the  Act  of  June  26, 
1884,  c.  121,  when  in  performance  of  that 
contract  the  tug  negligently  collides  with 
and  sinks  the  tow.  The  libelant's  position 
depends  upon  what  it  supposes  to  be  the 
effect  of  Pendleton  v.  Benner  Line,  246  U.  S. 
3©3,  38  Sup.  Ct.  330,  62  L.  Ed.  HO,  and 
Luckenbach  t*.  McCahan  Sugar  Co.,  248  U. 
S.  139,  39  Sup.  Ct.  53,  63  L.  Ed.  — .  In 
each  of  these  cases  the  owner  was  held  liable 
without  limitation  for  breach  of  a  covenant 
of  seaworthiness  in  a  charter  which  he  per- 
sonally signed.  Hence  it  is  reasoned  the 
breach  of  any  stipulation  in  a  contract  made 
by  the  owner  personally  must  result  in  un- 
limited liability,  whether  or  not  the  act 
which  causes  the  damage  be  done  with  the 
privity  of  the  owner. 

"A  warranty  is  a  promise  that  a  proposi- 
tion of  fact  is  true.  Theoretically  it  is  ex- 
tremely diflScult  to  interpret  it  otherwise 
than  as  a  promise  to  make  whole  the  war- 
rantee, if  the  warranty  turns  out  to  be  false, 
since  a  promise  is  normally  a  stipulation 
for  some  future  conduct  by  the  promisor. 
If  it  is  so  regarded,  then  clearly  the  breach 
ot  warranty  is  with  the  warrantor's  privity, 
for  by  hypothesis  he  has  deliberately  re- 
fused to  make  whole  the  warrantee.  How- 
ever, it  must  be  conceded  that  the  law  re- 
gards the  breach  as  arising  at  once  if  the 
warranty  be  false,  and  the  warrantee's  loss 
as  damages,  not  as  a  condition  for  the  war- 
rantor's performance.  So  viewed,  the  war- 
rantor has  misled  the  warrantee  by  falsely 
assuring  him  of  the  truth  through  the  war- 
ranty, and  the  wrong  consists  of  the  assur- 
ance, the  warrantee's  reliance  upon  it,  and 
his  loss;  just  as  in  cases  of  deceit,  except 
that  no  scienter  is  necessary.  And  so  the 
action  on  warranty  was  originally  '  a  pure 
action  of  tort'  (Ames,  History  of  Assump- 
sit, 2  Harv.  L.  R.  1,  8),  and  arose  a  century 
before  action  on  the  case  for  assumpsit.  The 
action  sounded  indeed  in  deceit  (Y.  B.  11 
Ed.  IV,  6,  plac.  11),  and  it  was  not  till  1778, 
in  Stuart  v.  Wilkins,  3  Doug.  118,  that 
assumpsit  appears  to  have  been  used  on  a 
seller's  warranty. 

"  Regarded  in  this  way,  which  is  probably 
the  correct  way  historically,  it  follows  in- 
evitably that  a  breach  of  warranty  should  be 
held  to  be  with  the  warrantor's  privity,  be- 
cause all  the  elements  of  the  cause  of  action 
are  *  done,  occasioned,  or  incurred '  by  him 
personally;  that  is  to  say,  he  personally 
gives  the  false  assurance,  he  intends  the 
warrantee  to  rely  upon  it,  and  the  loss  arises 
from  the  mistaken  reliance,  as  he  knows  it 
will.  Thus  he  personally  occasions  the  loss. 
It  is  impossible  to  see*  how  the  Supreme 
Court  could  have  held  that  knowledge  of  the 
falsity  of  the  warranty  was  an  element  in 
the  cause  of  action  to  which  the  warrantor 
must  be  privy.  To  have  done  so  would  have 
been  in  effect  to  treat  the  action  as  limited 
to  one  in  fraud,  not  an  action  in  warranty 
at  all.  The  decisions,  therefore,  give  no 
color  to  the  libelant's  position. 


"  Where,  however,  the  promise,  aa  a  prom- 
ise to  tow  a  boat,  involves  the  future  con* 
duct  of  the  promisor,  the  loss  is  'done, 
occasioned,  or  incurred,'  not  by  the  promise 
and  the  promisee's  reliance  upon  it,  but  by 
the  failure  to  perform  the  lust  stipulated; 
and  if  that  failure  results  without  the  knowl- 
edge  or  privity  of  the  promisor,  he  is  en- 
titled to  the  inununity  of  the  statute.  It 
will  so  result  when  he  del^ates  that  per- 
formance, provided  he  selects  such  delegates 
as  the  contract  permits,  and  the  miscarriage 
results  from  their  failure.  Now  the  contra[ct 
here  obviously  permitted  the  respondent  to 
select  for  the  towage  any  master  whom  he 
had  good  reason  to  suppose  capable,  and  the 
breach  occurred  because  that  master  did  not 
do  what  the  respondent  promised  to  do. 
This  breach  was  not  'done,  occasioned,  or 
incurred'  with  the  respondent's  privity,  and 
its  liability  is  limited. 

"  Perhaps  all  this  analysis  is  unnecessary, 
for  the  opinion  in  Richardson  v.  Harmon,  222 
U.  S.  96,  32  Sup.  Ct.  27,  66  L.  Ed,  110,  pre- 
supposes  throughout  that  the  act  of  1884 
includes  contracts,  and  the  logical  conse- 
quence of  the  libelant's  position  is  that  no 
promisor  can  limit  his  liability.  I  have 
thought  it,  nevertheless,  better  to  show  just 
where  the  distinction  lay,  for  the  Supreme 
Court  in  Pendleton  v.  Benner  Line,  •vpro, 
certainly  had  no  such  far-reaching  purpose 
as  the  libelant  supposes,  and  there  is  not 
the  faintest  reason  in  principle  to  confuse 
that  case,  which  follows  necessarily  upon  an 
analysis  of  warranty,  with  the  case  at  bar, 
which  does  not.** 

Vol.  VI,  p.  377,  sec.  3.     [First  ed., 
vol.  IV,  p.  857.] 

I.  In  general. 

II.  Properly  manned  and  equipped. 
IV.  Seaworthy  vessel. 

V.  Navigation  or  management  of  ship. 
VI.  Burden  of  proof. 

I.  In  Oenxbal    (p.   378) 

General  average — Jettisoned  cargo, — TThU 
section  does  not  apply  to  a  case  where  a  por- 
tion of  a  vessel's  cargo  is  jettisoned  in  order 
to  lighten  the  vessel  and  save  it  from  being 
a  total  loss.  Under  such  circumstances  the 
vessel  owner  is  not  exonerated  by  this  sec- 
tion from  liability  for  general  average  ccm* 
tribution  in  respect  of  the  cargo  jettiM>ned. 
The  Ernestine,  (C.  C.  A..  1st  Cir.  1919)  259 
Fed.  772,  170  C.  C.  A.  672,  wherein  it  wm 
said :  "  Clearly,  the  chief  purposes  of  the 
Harter  Act  were  to  authorize  or  effect  sub- 
stantial changes  in  the  relations  between  ves- 
tel  owners  as  common  carriers  and  cargo 
owners  as  shippers.  But  we  are  unable  to 
believe  that  this  act  wae  intended  to  work 
a  radical  change  in  the  relations  of  coadven- 
turers  arising  out  of  a  voluntary  sacrifice 
in  the  common  interest  in  order  to  save  the 
ship  and  remaining  cargo  from  a  peril   <tf 
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the  sea  or  from  an  act  of  God.  The  general 
prindples  underlying  general  average  seem 
to  us  to  put  such  a  case  as  the  one  at  bar, 
where  no  negligence,  actual  or  imputable, 
is  involyed,  outside  the  scope  of  the  Harter 
Act.  Ralli  V.  Troop,  157  XL  8.  386,  16  Sup. 
Ct  657,  89  L.  Ed.  742.  We  find  it  impossible 
to  believe  that  Congress  intended  to  make  it 
possible  for  the  captain  of  the  ship  to  sacri- 
fice all  or  a  large  part  of  the  cargo  in  ordar 
to  save  his  ship,  without  any  obligation,  on 
the  part  of  the  saved  ship  to  contribute  to 
the  loss  of  the  cargo  owner.  Only  plain  and 
unmistakable  language  would  warrant  a 
court  in  inferring  a  legislative  purpose  ao 
iniconsistent  with  the  fundamental  princi- 
ples both  of  general  average  and  of  oommon 
carrier  duty." 

Seisnre  under  legal  prooeM  of  the  vessel  ex- 
empts it  from  liability  to  carry  freight  re- 
ceived but  not  yet  loaded.  The  Brunswick, 
(E.  D.  La.  1920)  263  Fed.  907. 

n.  Pbopeblt  Manned  and  EIquiffbd 

(p.  382) 

Competency  of  pilot. —  Where  an  accident 
to  a  tug  and  tow  is  due  to  the  drimken  oon- 
dition  of  the  pilot  of  the  tug,  the  owners  of 
the  tug  are  not  chargeable  with  any  lack 
of  care  and  diligence  in  employing  him  so 
as  to  prevent  from  limiting  their  liability, 
where  it  appears  that  he  was  a  licensed 
Dilot,  that  the  owners  made  inquiries  regard- 
ing him  of  hie  former  employers,  who  reo(»n- 
mended  him,  and  that  for  more  than  a  month 
prior  to  the  accident  his  conduct  was  en- 
tirely satisfactory.  The  Ice  King,  (C.  C.  A. 
2d  Cir.  1919)   261  Fed.  897. 

IV.  ScAwoBTHT  Vessel    (p.  384) 

Defectiye  boiler. —  In  an  action  to  recover 
for  injuries  caused  by  an  explosion  of  a 
ship's  boiler,  it  appeared  that  the  boiler  was 
old  and  defective,  and  that  it  had  not  been 
properly  repaired  and  inspected.  It  was 
held  that  the  boiler  was  not  in  such  safe 
and  suitable  condition  as  to  warrant  its 
use  in  the  buainess  in  which  the  ship  was 
engaged,  but  was  unseaworthy  prior  to  and 
at  the  time  of  the  action,  and  that  the  own- 
ers of  the  vessel  were  not  entitled  to  limit 
their  lial>ility.  The  Annie,  (£.  D.  Va.  1919) 
261  Fed.  797. 

v.  Navigation  ob  Manaobmknt  of  Ship 

(p.  389) 

Knowledge  of  impending  storm. —  For  the 
master  of  a  small  vessel  to  put  to  sea  with 
knowledge  of  an  approaching  hurricane  is 
negligence  which  will  be  attributed  to  the 
owners  and  preclude  limitation.  Texas,  etc.. 
Steamship  do.  r.  Parker,  (C.  C.  A.  5th  Cir, 
1920)  263  Fed.  864.  The  court  said :  "  The 
rnnaining  queetion  is  whether  the  negligence 
of  the  master  is  to  be  attributed  to  the  own- 
ers of  the  Pilot  Boy,  so  as  to  prevent  a 
limitation  of  liability  or  an  exempiion  from 
liability  under  the  Harter  Act.     Guyton  tes- 


tified that  the  Pilot  Boy  was  owned  by  ap- 
pellant, that  he  was  manager  of  appellant, 
and  that  he  had  the  management  of  the  Pilot 
Boy,  the  loading  of  her  caorgo,  and  her  move- 
ments. The  evidence  tended  to  show  that  he 
was  in  Galveston  the  day  the  Pilot  Boy 
departed.  He  said  he  was  present  when  the 
master  telephoned  the  Weatner  Bureau.  The 
evidence  also  tended  to  show  that  he  told  the 
master  that  the  boat  was  loaded  and  to  go 
ahead.  Conceding  that  Guyton  gave  no  order 
to  the  master  to  sail,  and  that  the  master 
had  the  responsibilitv  of  deciding,  still  the 
evidence  tended  to  show  that  Guyton  knew 
oi  the  master's  decision  before  the  departure 
of  the  Pilot  Boy,  and,  if  It  was  a  negligent 
one,  knew  of  the  master's  negligence.  Guy- 
ton's  knowledge  was  that  of  his  principal, 
the  appellant,  and  established  privity  on 
the  part  of  the  owners,  with  the  negligence 
of  the  master,  and  prevents  tneir  limiting 
their  liabilitv  for  the  loss.  The  Benjamin 
Noble,  244  Fed.  98,  15«  C.  O.  A.  523. 

"  The  Pilot  Boy  may  have  been  seaworthy 
for  ordinary  weather.  She  was  not,  because 
of  her  size  and*  strength,  a  boat  adapted  to 
live  out  a  hurricane.  If  she  left  her  home 
port,  when  her  master  and  manager  knew, 
or  should  have  known,  that  a  tropical  hur- 
ricane was  approaching  her  path,  dangerous 
for  any  kind  of  vessels  to  approach,  and  espe- 
cially one  of  her  limited  size  and  resistance, 
then  the  owners  would  be  responsible  for 
her  departure  from  her  home  port  in  an  un- 
seaworthy condition,  in  view  of  the  weather 
she  was  likely  to  encounter,  and  could  not 
claim  the  protection  of  the  Harter  Act." 

Leaving  hatches  open  is  not  an  act  con- 
nected with  the  management  of  the  vessel. 
Andean  Trading  Co.  T.  Pacific  Nav.  Co.,  (C. 
C.  A.  2d  Cir.  1920)  263  Fed.  569.  The  court 
said : 

"The  District  Judge  found  that  the  dam- 
age must  have  been  caused  by  sea  water 
coming  through  the  open  hatches,  but  that 
leaving  them  open  was  an  act  of  manage- 
ment of  the  vessel,  within  section  3  of  the 
Harter  Act,  and  because  the  Railroad  Com- 
pany had  exercised  due  diligence  to  make 
the  vessel  seaworthy  it  was  not  liable.  Ao- 
cordingly  he  dismissed  the  libel.  Section  3 
of  the  Harter  Act  must  be  read  in  connec- 
tion with  section  1,  which  prohibits  any 
provision  in  the  bill  of  lading  from  relieving 
owners  of  liability  for  damage  arising  from 
any  fault  or  failure  in  proper  loading,  stow- 
age, custody,  care,  ana  proper  delivery  of 
cargo.  For  such  negligence  a  commion  car- 
rier cannot  escape  liability.  The  duty  of 
proper  care  and  custody  continues  after 
stowage  of  the  cargo  until  delivery  at  desti- 
nation. Acts  of  the  master  on  the  voyage, 
resulting  in  damage  to  cargo,  may  be  either 
acts  in  the  navigation  and  management  of 
the  vessel,  under  section  3,  or  in  the  care 
and  custodv  of  the  cargo  during  the  voyage, 
under  section  1.  For  the  first  the  owners 
are  not  liable,  but  for  the  latter  they  are. 

"The  ventilators   had    all   been   removed, 
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and  the  only  way  to  ventilate  the  cargo  was 
to  leave  the  hatches  open  in  fine  weather. 
When  near  New  York  the  ateamer  ran  into 
an  easterly  gale,  and  had  to  be  hove  to  for 
fieveral  hours.  The  act  of  opening  and  clos- 
ing the  hatches  related,  not  to  the  ship,  nor 
to  the  ship  and  cargo,  though  primarily  to 
the  ship.  It  related  primarily,  and  indeed 
exclusively,  to  the  cargo.  Therefore  it  was 
not  an  act  of  management  of  the  vessel.  The 
Germanic,  124  Fed.  1,  59  C.  0.  A.  521;  Id., 
196  U.  S.  589,  25  Sup.  Ct..  317,  49  L.  Ed. 
610.    It  was  not  an  act,  to  use  the  language 


of  the  court  in  Ejiott  p.  Botany  Mills,  179 
U.  S.  69,  74,  21  Sup.  Ct,  30,  32  (45  L.  Ed. 
90 ) ,  *  primarily  connected  with  the  naviga- 
tion or  the  management  of  the  vessel,  and 
not  with  the  cargo.'  The  District  Judge  dis- 
approved the  decision  in  The  Jean  Bart 
(D.  C.)  197  Fed.  1002,  which  we  think  cor- 
rectly construes  the  Barter  Act." 

VI.  Burden  of  PBOor  (p.  391) 
Seaworthy  vessel. —  To  same  effect  as  origi- 
nal annotation,  see  The  Annie,   (£.  D.   Va. 
1919)  261  Fed.  797. 
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Vol.  VI,  p.  508,  sec.  2318.    [First 

ed.,  vol.  V,  p.  4.] 

Generally. — '*  Public  lands  containing  valu- 
able mineral  deposits  are  opened  to  explo- 
ration, oocupation,  and  acquisition  for  min- 
ing purposes;  and  as  an  inducement  to  effect- 
ive exploration  the  discoverer  is  given  the 
right  to  locate  a  substantial  area  embracing 
his  discovery,  to  hold  the  same  and  extract 
the  mineral  without  payment  of  rent  or  roy- 
alty, so  long  as  he  puts  one  hundred  dol- 
lars' worth  of  labor  or  inuprovements  —  called 
assessment  work  —  upon  the  claim  each  year, 
and  to  demand  and  receive  a  patent  at  a 
small  sum  per  acre  after  he  has  put  five 
hundred  dollars'  worth  of  labor  or  improve- 
ments upon  the  claim. 

"In  advance  of  discovery  an  explorer  in 
actual  occupation  and  diligently  searching 
for  mineral  is  treated  as  a  licensee  or  ten- 
ant at  will,  and  no  right  can  be  initiated  or 
acquired  through  a  forcible,  fraudulent,  or 
clandestine  intrusion  upon  his  possession. 
But  if  hi«  occupancy  be  relaxed,  or  be  merely 
incidental  to  something  other  than  a  diligent 
search  for  mineral,  and  another  enters  peace- 
ably, and  not  fraudtilently  or  clandestinely, 
and  makes  a  mineral  discovery  and  location, 
the  location  so  made  is  valid  and  must  be 
respected  accordingly.  Belk  v.  Meagher,  104 
U.  S.  279,  287,  26  L.  ed.  736,  738,  1  Mor. 
Min.  Rep.  610;  Union  Oil  Co.  r.  Smith,  249 
U.  S.  337,  34e-34«,  63  L.  ed.  €35,  640,  641, 
30  Sup.  Ot.  Rep.  308,  and  cases  cited. 

"A  location  based  upon  discovery  gives 
exclusive  right  of  possession  and  enjoyment, 
is  property  in  the  fullest  extent,  is  subject 
to  sale  and  other  forms  of  disposal,  and,  so 
long  as  it  is  kept  alive  by  performance  of 
the  required  annual  assessment  work,  pre- 
vents any  adverse  location  of  the  land.  Gwil- 
Ijm  V,  Donnellan,  115  U.  S.  45,  49,  29  L.  ed. 
348,  349,  5  Sup.  Ct.  Rep.  1110,  15  Mor,  Min. 
Rep.  482;  Swanson  v.  Sears,  224  U.  S.  180, 
56  L.  ed.  721,  32  Sup.  Ot.  Rep.  455. 

"  While  the  two  kinds  of  location  —  lode 
and  placer  —  differ  in  some  respects,  a  dis- 


covery within  the  limits  of  the  claim  it 
equally  essential  to  both.  But  to  sustain  a 
lode  location  the  discovery  must  be  of  a  vein 
or  lode  of  rock  in  place,  bearing  valuable 
mineral  (sec.  2320),  and  to  sustain  a  placer 
location  it  must  be  of  some  other  form  of 
valuable  mineral  deposit  (sec.  2329),  one 
such  being  scattered  particles  of  gold  found 
in  the  softer  covering  of  the  earth.  A  placer 
discovery  will  not  sustain  a  lode  location, 
nor  a  lode  discovery  a  placer  location.  As  is 
said  by  Mr.  Lindley,  |  323:  *  Gold  occurs 
in  veins  of  rock  in  place,  and  when  so  found 
the  land  containing  it  must  be  appropriated 
under  the  laws  applicable  to  lodes.  It  is 
also  foimd  in  placers,  and  when  so  found 
the  land  containing  it  must  be  appropriated 
under  the  laws  applicable  to  placers;*  and 
again,  §  419:  *  It  is  the  moide  of  occur- 
rence, whether  in  place  or  not  in  place 
[meaning  in  rock  in  place],  which  determines 
the  manner  in  which  it  should  be  located.' 

"  Lfooation  is  the  act  or  series  of  acta 
whereby  the  boundaries  of  the  claim  are 
marked,  etc.,  but  it  confers  no  right  in 
•the  absence  of  discovery,  both  being  eaaen- 
tial  to  a  valid  claim.  Nor  does  assessment 
work  take  the  place  of  discovery,  for  tbe 
requirement  relating  to  such  work  is  in  the 
nature  of  a  condition  subsequent  to  a  per- 
fected and  valid  claim  and  has  '  nothing  to 
do  with  locating  or  holding  a  claim  before 
"discovery.*  Union  Oil  Co.  v.  Smith,  «upra, 
•p.  350.  In  practice,  discovery  usually  pre- 
cedes location,  and  the  statute  treats  it  as 
the  initial  act.  But,  in  the  absence  of  an 
intervening  right,  it  is  no  objection  that  the 
usual  and  statutory  order  is  reversed.  In 
such  a  case  the  location  becomes  effective 
from  the  date  of  discovery;  but  in  the  pres- 
ence of  an  intervening  right  it  must  remain 
of  no  effect.  Creede  &  C.  Creek  Min.  &  Mill 
Co.  r.  Uinta  Tunnel  Min.  &  Transp.  Co.,  196 
U.  S.  337.  348-351,  49  L.  ed.  501,  508,  509, 
25  Sup.  Ct.  Rep.  266,  and  cases  cited ;  Union 
Oil  Co.  V.  Smitli,  supra,  p.  347. 

"  When    an    appdicatdon    for   a    patent    to 
mineral  land  is  presented  at  the  local  land 


MINERAL  LANDS,  MINES  AND  MINING 


667 


oflSce  aad  an  adverse  claim  is  filed  in  response 
to     the     notice    required    by     the     sta^tute 
(i    2325),    further    proceedings    upon    the 
application    m^ust    be    suspended    to    await 
the  determination  by  a  court  of  competent 
jurisdiction  of  the  questicm  whether  either 
party,  and,  if  so,  which,  haa  the  exclusive 
right  to  the  possession  arising  from  a  valid 
and  subsisting  location.    A  suit  appropriate 
to  the  occasion  must  be  brought  by  the  ad- 
verse claimant,  and  in  that  auit  each  party 
is  deemed  an  actor  and  must  show  his  own 
title,   for  the  suit   is   '  in   aid  of  the   Land 
Department.'      If    neither    eatabliahes    the 
requisite  title  the  judgment  must  so  declare. 
Bev.  SUt.  §  2326,  Act  March  3,  1881,  chap. 
140,    21    Stat,    at    L.    605,    [6    Fed.    Stat. 
Annot.    2d   ed.   p.    699];    Jackson   r.   Roby, 
109  U.   S.  440,  27   L.  ed.  990,   3   Sup.   Ct. 
Rep.  301;   Perego  v.  Dodge,  163  U.  8.  160, 
167,  41  L.  ed.   113,   118,   16   Sup.   Ct.  Rep. 
971,  18  Mor.  Min.  Rep.  364;  Brown  v.  Gur- 
ney,  201  U.  S.  184,  190,  50  L.  ©d.  717,  720, 
26  Sup.  Ct.  Rep.  609;   Healey  t;.  Rupp.  37 
Colo.  25,  28,  80  Pac.  1016;  Tonopah  Fraction 
Min.  Co.  V.  Douglass,  123  Fed.  936,  941.     If 
final  judgment  be  given  in  favor  of  either 
party, —  whether  the  applicant  for  patent  or 
the  adverse  claimant, —  he  may  file  in  the 
land  office  a  certified  copy  of  the  judgment, 
and  then  will  be  entitled,  as  respects  the  area 
awarded   to   him,    to  go   forward  with   the 
patent   proceedings   and   to   have   the  judg- 
ment recognized  and  respected  as  a  binding 
adjudication   of   his   exclusive   right  to   the 
posaession.      Rev.    Stat.    |    2336."      Cole    v. 
Ralph,     (1920)    262    U.    S.    286,    40    S.    Ct. 
321,  64  U.  S.  (L.  ed.)  — ,  reverting  (C.  C.  A. 
9th   Cir.   1918)    249  Fed.  81,   161   C.  C.  A. 
133. 

Vol.  VI,  p.  509,  sec.  2319.    [First 

ed.,  vol.  V,  p.  4.] 

State  statute  as  local  custom. — ''The  laws 
of  the  United  States  with  reference  to  the 
location  of  mining  claims  expressly  recognize 
the  validity  of  local  raining  regulations  and 
customs  governing  locations,  and  state  stat- 
utes are  construed  to  have  the  same  force 
and  effect  as  such  regulations."  Stock  v. 
Plunkett,    (Cal.  1919)    183  Pac.  657. 

Department  rules  not  controlling. — General 
land  department  regulations  are  not  con- 
trolling as  to  mining  locations. 

**  These  rules  clearly  refer  only  to  contests 
arising  out  of  entries  of  land  initiated  in  a 
local  land  office  and  in  which  the  contest 
also  originated  in  that  office.  These  rules 
have  no  application  to  mining  claims,  for 
the  reason  that  mining  locations  are  not  in- 
itiated in  any  local  land  office  of  the  gov- 
ernment, hut  take  their  origin  under  author- 
ity of  the  United  States  statutes  '  under  reg- 
ulations prescribed  by  law,  and  according  to 
the  local  customs  or  rules  of  miners,  in  the 
several  mining  districts  so  far  as  the  same 
arc  applicable  and  not  inconsistent  with  the 
laws  of  the  United  States,'"    Double  Eagle 


Min.  Co.  V,  Hubbard,   (Cal.  App.  1919)    183 
Pac.  282. 

Number  of  claims. —  There  is  no  federal 
law  or  regulation  made  in  pursuance  thereof 
limiting  tne  number  of  placer  mining  claims 
an  individual  or  association  of  individuals 
may  make.  Fraud  or  wrongdoing,  therefore, 
is  not  to  be  inferred  or  imputed  solely  because 
•of  the  number  of  locations  made  in  any  par- 
ticular case.  U.  S.  v.  California  Midway  Oil 
Co.,    (S.  D.  CaL  1919)   259  Fed.  343. 

Vol.  VI,  p.  512,  sec.  2320.    [First 

ed.j  vol.  V,  p.  8.] 

ni.  DiBCOVEBT  OF  VkIN  OB  LODB  (p.  517) 

"  Discovery  of  the  vein  or  lode." —  In  U.  S. 
1?.  Safe  Invest.  Gold  Min.  Co.,  (C.  C.  A.  8th 
Cir.  1919)  258  Fed.  872,  169  C.  C.  A.  692, 
the  court  said  regarding  the  expression  "  dis- 
covery of  the  vein  or  IcSe;  '* 

*'  We  do  not  think  an  extended  discussion 
of  the  authorities  cited  is  necessary.  They 
clearly  indicate  that  the  expression  'dis- 
covery of  the  vein  or  lode'  has  no  rigidly 
fixed  meaning;  and  this,  of  necessitv,  owing 
to  widely  varying  conditions  to  which  the 
expression  must  he  applied. 

"  In  Erhardt  v,  Boaro,  113  U.  S.  627,  6  Sup. 
Ct.  560,  28  L.  Ed.  1113,  the  court,  in  speaking 
of  the  requisites  of  a  valid  location,  said: 

*' '  There  must  be  something  beyond  a  mere 
guess  on  the  part  of  the  miner  to  authorize 
him  to  make  a  location  which  will  exclude 
others  from  the  ground,  such  as  the  dis- 
covery of  the  presence  of  the  precious  metals 
in  it,  or  in  such  proximity  to  it  as  to 
justify  a  reasonable  belief  in  their  existence.' 

"In  King  t;.  Mining  Co.,  152  U.  S.  222, 
227,  14  Sup.  Ct.  510,  511  (38  L.  Ed.  419), 
the  court,  in  speaking  of  section  2320,  R.  S., 
said  it  was  in  effect  a  declaration  that 
locations  resting  simply  upon  a  conjectural 
or  imaginary  existence  oi  a  vein  or  lode 
within  their  limits  shall  not  be  permitted. 
A  location  can  only  rest  upon  an  actual 
discovery  of  the  vein  or  lode.' 

"In  Chrisman  v.  Miller,  197  U.  S.  313, 
25  Sup  Ct.  468,  49  L.  Ed.  770,  the  court 
said: 

" '  When  the  controversy  is  between  two 
mineral  claimants  the  rule  respecting  the 
sufficiency  of  a  discovery  of  mineral  is  more 
liberal  than  when  it  is  between  a  mineral 
claimant  and  one  seeking  to  make  an  agri- 
cultural entry,  for  the  reason  that  where 
land  is  sought  to  be  taken  out  of  the  category 
of  agricultural  lands  the  evidence  of  its 
mineral  character  should  be  reasonably  clear, 
while  in  respect  to  mineral  lands,  in  a  con- 
troversy between  claimants,  the  question  is 
simply  which  is  entitled  to  priority.  .  .  . 
But  even  in  such  a  case  .  .  .  there  must  be 
such  a  discovery  of  minerals  as  gives  reason- 
able evidence  of  the  fact  either  that  there 
is  a  vein  or  lode  carrying  the  precious 
mineral,  or  if  it  be  claimed  as  placer  ground 
that  it  is  valuable  for  such  mining.' 
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"Lindley  on  HineB,  |  S86,  cites  appror- 
in^ly  the  definition  of  Judge  Hawley  con- 
tained in  Book  v.  Justice  Mining  Co.,  (C.  G.) 
58  Fed.  106»  120: 

"'When  the  locator  finds  rock  in  place, 
containing  mineral,  he  has  made  a  discovery, 
within  the  meaning  of  the  statute,  whether 
the  rock  or  earth  is  rich  or  poor,  whether 
it  assays  high  or  low.  It  is  the  finding 
of  the  mineral  in  the  rock  in  place,  as 
distinguished  from  float  rock,  that  con- 
stitutes the  discovery,  and  warrants  the 
prospector  in  making  a  location  of  a  mining 
claim.' " 

Vol.  VI,  p.  523,  sec.  2322.    [First 

ed.,  vol.  V,  p.  13.] 

in.    EZTBALATEBAL    RIGHTS    (p.    527) 

Extent  of  right. —  In  Maine  the  proprietor 
of  lands  owns  all  of  the  soil,  rock,  ore,  and 
other  natural  products  lying  directly  be- 
neath the  surface.  His  boimdaries  are  planes 
produced  bv  projecting  his  boundary  lines 
vertically  downward  and  upward.  But  a 
different  rule  prevails  in  the  case  of  mining 
claims  derived  from  the  public  domain.  The 
boimdaries  of  such  claims  are  governed  by 
the  so-called  ''apex  law."  Arizona  Com- 
mercial Min.  Go.  V,  Iron  Cap  Copper  Co., 
(Me.  1920),  110  Atl.  429. 

Vol.  VI,  p.  532,  sec.  2323.    [First 

ed.,  vol.  V,  p.  18.] 

Tunnel  site  is  a  '^  mining  property  "  within 
a  state  statute  providing  certain  remedies 
against  interference  wiQi  such  property. 
Primeau  t?.  Acton,  (Colo.  1919)  186  Pac.  265. 

Vol.  VI,  p.  533,  sec.  2324.    [First 

ed.,  vol.  V,  p.  19.] 

I.  In  general. 
IV.  Notice  of  location. 

I.  In  Genebal  (p.  535) 

Necessity  of  compliance  with  statute. — 
''The  statutes,  federal  and  state,  provide  the 
method  by  which  the  rights  of  the  locator 
may  be  acquired,  preserved  and  protected. 
If  he  has  complied  with  these  requirements, 
or  substantially  complied  with  them,  his 
claim  is  protected  from  intrusion  by  others. 
But  he  does  not  withdraw  his  alleged  claim 
from  the  public  domain,  nor  deprive  another 
of  a  right  to  locate  ujpon  the  same  groimd, 
unless  he  has  complied  with  the  mining 
statutes  or  is  in  actual  possession  of  the 
land."  Blake  v.  Cavins,  (1919)  26  N.  M. 
574,  185  Pac.  374,  holding  relocation  notice 
to  be  invalid  under  state  law. 

IV.   Notice  op  Location    (p.   541) 

Failure  to  comply  with  state  law. — A  notice 
of  location  which  complies  with  the  federal 
law  and  gives  actual  notice  of  the  prior  loca- 
tion is  good  though  it  is  not  dated  as  re- 


quired l^  a  state  statute.    Stodc  v.  Plunkett, 
(OaL  1919)  183  Pac.  657. 

Vol.  VI,  p.  563,  sec.  2326.    [First 

ed.,  vol.  V,  p.  36.] 

Vn.  Parties. 
VIII.  Pleadings. 
IX.  Evidence  and  proof. 

VII.   Pabtdes    (p.   568) 

Citisenthip  of  adverse  claimant. —  In  Gin- 
aca  V,  Peterson,  (O.  C.  A.  9th  Cir.  1920)  262 
Fed.  904,  it  was  contended  that  an  adverse 
claimant  to  unpatented  mining  claims  must 
be  a  citizen  of  the  United  States  or  must 
have  declared  his  intention  to  become  a 
citizen.  Answering  this  contention,  the  court 
said: 

"That  is  the  rule,  doubtless,  where  the 
adverse  claimant  endeavors  to  prosecute  an 
adverse  suit  against  one  who  applies  for 
a  patent  under  the  mining  laws  of  the 
United  States,  and  herein  such  adverse 
claimant  seeks  to  obtain  title  to  the  mining 
claim  for  himself  or  herself.  On  the  other 
hand,  an  alien  is  not  prevented  from  owning 
unpatented  mining  claims,  and  an  alien  so 
owning  may  protect  his  property  rights  in 
the  mining  claims  in  adverse  proceedings 
before  the  Land  Department  of  the  United 
States  or  in  the  courts,  although  he  may  not 
acquire  title  from  the  United  States  through 
such  proceedings.  Altoona  Q.  M.  Co.  «. 
Integral  Q.  M.  Co.,  114  Cal.  100,  45  Pac 
1047. 

"It  is  urged  that,  where  the  defendants 
apply  for  patent,  the  plaintiff  in  a  suit  pend- 
ing prior  to  such  application  shoula,  by 
supplemental  proceedings,  base  the  existing 
suit  upon  the  rights  granted  by  section  2326 
of  the  Revised  Statutes,  and  have  tne  con- 
troversy determined  accordingly.  This  ihay 
be  accepted  as  correct  where  the  adverse 
claimant  is  lawfully  qualified  to  receive  a 
patent  from  the  United  States,  and,  as 
already  indicated,  where  she  seeks  such 
patent  in  the  adverse  suit.  But  the  proposi- 
tion is  not  pertinent  to  the  case  before^  us, 
for  here  the  adverse  claimant  is  not  qualified 
to  receive  patent  from  the  United  States,  and 
has  not  sought  such  patent  in  these  suits, 
but  only  endeavors  to  protect  her  property 
from  being  unlawfully  taken  from  her,  and 
from  having  a  cloud  put  upon  the  title  by 
the  unlawful  acts  of  the  appellants." 

Husband  as  proper  party  plaintiff  after 
conveyance  of  interest  in  placer  clalin  to 
wife. — The  conveyance  by  a  husband  to  his 
wife  of  his  interest  in  a  placer  mining  claim 
under  such  circumstances  that  by  the  local 
law  such  interest  became  community  prop- 
erty which  he  could  lease  or  convey  witti- 
out  the  wife's  concurrence,  and  could  sue 
in  respect  of  it  in  his  own  name  alone, 
did  not  make  him  an  inadmissible  party 
plaintiff  in  a  suit  in  support  of  such  claim 
adverse  to  a  conflicting  lode  location.  Cole 
V,  Ralph    (1920)    252  U.  S.  286.  40  S.    ^ 
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821,  64  U.  a  (L.  ed.)  — ,  reverting  C.  C.  A. 
9th  Cir.  1918)  249  Fed.  81,  161  O.  C.  A. 
133. 

Party  to  imrecoTdea  contract  ej»cated  by 
locators  of  placer  mining  claim. — The  inter- 
est of  a  party  to  an  unrecorded  contract 
executed  by  the  locators  of  a  placer  mining 
claim  which  gave  him  a  right  to  a  sped* 
fled  share  in  the  output  or  proceeds  of  the 
claim,  and  possibly  a  right  to  have  it  worked 
and  thereby  made  prmiuctive,  though  not 
such  as  to  make  him  an  essential  party  to  a 
suit  in  support  of  such  claim  adverse  to  a 
conflicting  lode  location,  is  such  as  to  make 
him  an  admissible  party  plaintiff.  Cole  v. 
Balph,  ( 1920)  262  U.  S.  286,  40  8.  Ct.  321, 
64  U.  a  (L.  efi,)  — ,  reversing  (C.  C.  A.  9th 
Cir.  1918)  249  Fed.  81,  161  C.  C.  A.  183. 

Effect  of  attachment  proceedings  against 
psrty  plaintiff  prior  to  beginning  of  advene 
rait. — ^Attachment  proceedings  against  a 
placer  claimant,  begun  before  he  filed  a  claim 
adversing  a  conflicting  lode  location,  but  not 
resulting  in  a  transfer  of  his  title  until 
after  an  adverse  suit  was  begun,  did  not 
make  him  an  inadmissible  party  plaintiff  in 
the  latter  suit.  Cole  v.  Ralph,  (1920)  262 
U.  a  286,  40  S.  Ct.  321,  64  U.  a  (L.  ed.)  — , 
262  U.  a  286,  40  a  a.  321,  64  U.  a  (L.  ed.) 
81,   161   C.  C.  A.   133. 

VIII.    Plkaoinos    (p.    670) 

Miatate  ia  name  of  party. — A  mistake  in 
tile  given  name  of  a  party  to  adverse  pro- 
ceedings in  the  land  office  is  properly  dis- 
regarded by  the  court  in  a  suit  in  support 
of  the  adverse  claims,  where  this  was  a 
mere  inadvertence  and  did  not  mislead  or 
prejudice  anyone.  Cole  v.  Ralph,  (1920) 
262  U.  a  286,  40  a  Ct.  321,  64  U.  S.  (L.  ed.) 
— ,  reversing  (C.  C.  A.  9th  Cir.  1918)  249 
Fed.  81,  161  C.  C.  A.  133. 

IX.  EVIDENOE  AND  PBOOF   (p.  671) 

Discovery. —  Recitals  of  discovery  in  the 
recorded  notices  of  location  of  lode  mining 
claims  are  mere  ex  parte  self-serving  declara- 
tions on  the  part  of  the  locators,  and  are  not 
evidence  of  discovery.  Cole  v,  Ralph,  (1920) 
262  U.  a  286,  40  B.  Ct.  321,  64  U.  a  (L.  ed.) 
— ,  reverting  (C.  C.  A.  9th  Cir.  1918)  249 
Fed.  81,  161  C.  C.  A.  133. 

Admissions. —  Placer  claimants,  by  mis- 
takenly postinff  a  notice  statin?  that  they 
had  relocated  the  ground  as  a  lode  claim,  did 
not  thereby  admit  the  validity  of  a  prior 
conflicting  lode  location,  where  the  mistake 
waa  promptly  corrected  the  next  day  by 
the  substitution  of  another  notice  stating 
that  tlie  ground  wai»  located  as  a  placer 
claim,  and  no  one  was  misled  by  the  mis- 
take. Cole  r.  Ralph,  262  U.  S.  286,  40  S.  Ct. 
321,  64  U.  S.  (L.  ed.)  — ,  reversing  (C.  C. 
A.  9th  Cir.  1918)  249  Fed.  81,  161  C.  C.  A. 
131. 

Contents  of  assay  reports  as  admissible 
evidence. —  Defendant  in  a  suit  by  placer 
mining  claimants  aeainst  a  conflicting  lode 
claimant  has  no  right  to  complain  that  he 
sot  permitted,  on  cross-examination  of 


a  witness  for  the  plaintiffs,  to  show  the 
contents  of  certain  assay  reports,  where, 
though  some  of  thesii  reports  were  at  first 
excluded,  they  were  all  proauced  under  a 
new  ruling  of  the  court  except  two,  which 
covered  samples  taken  from  openings  made 
after  the  placer  claims  were  located,  and 
defendant  did  not  call  for  them  when  the 
witness  was  recalled,  or  reserve  any  ex- 
ceptions to  the  new  ruling,  and  it  is  more 
than  inferable  from  the  record  that  he  ac- 

?uie8ced  in  it.  Cole  v.  Ralph,  (1920)  262 
J.  a  286,  40  S.  Ct.  321,  64  U.  a  (L.  ed.) 
— ,  reversing  (C.  C.  A.  9th  Cir.  1918)  249 
Fed.  81,  161  C.  C.  A.  133. 

Vol.  VI,  p.  577,  sec.  2330.    [First 

ed.,  vol.  V,  p.  42.] 
Extent  of  claim. —  Under  this  section  and 
R.  a  sec.  2331  (6  Fed.  Stat.  Ann.  (2d  ed.) 
679)  no  mining  claim  shall  exceed  20  acres 
for  an  individual  or  160  acres  for  an  asso- 
ciation of  eight  persons.  Any  device,  there- 
fore^ by  which  a  person  or  an  association  may 
acquire  more  than  the  prescribed  amount  is 
a  violation  of  law  ana  a  fraud  upon  the 
government.  U.  S.  v.  California  Midway  Oil 
Co.,   (a  D.  Cal.  1919)   259  Fed.  343. 

Vol.  VI,  p.  579,  sec.  2331.    [First 

ed.,  vol.  V,  p.  43.] 

Policy  and  purpose  of  statute. — "  It  is  the 
policy  of  the  government  to  have  mining 
locations  in  compact  form.  No  shoestring 
claim  will  receive  the  government's  sanction. 
Locations  upon  unsurveyed  lands,  as  well  as 
those  upon  surveyed  lands,  are  within  the 
purview  of  the  statute.  If  the  lands  have 
been  surveyed  by  the  government,  the  loca- 
tion, in  its  exterior  limits,  must  conform  to 
the  public  survey,  if  reasonably  practicable; 
if  the  land  be  unsurveyed,  the  location,  as 
reasonably  as  practicable^  must  be  rectanff- 
ular  in  form,  with  east  and  west  and  norui 
and  south  boimdary  lines,  and  otherwise 
approximating  conformity  to  the  public  sur- 
vey system  within  the  limits  ox  practica- 
bility.'' Dripps  V.  Allison's  Mines  Co.,  (Cal. 
App.   1919)    187  Pac.  448. 

Conformity  not  practicable. —  Conformity 
with  the  United  States  public  survey  system 
would  not  be  reasonably  practicable  in  the 
location  of  public  land  surrounded  by  prior 
claims;  and  whether  the  claim  be  on  sur- 
veyed or  unsurveyed  lands,  if  it  be  sur- 
rounded by  such  prior  claims,  its  boundaries 
may  conform  thereto  regardless  of  the  irregu- 
larity of  the  form  thus  produced.  Dripps  v, 
Allison's  Mines  Co.,  (Cal.  App.  1919)  187 
Pac.  448. 

Plat  and  survey  not  essential  to  location. — 
''The  plat  and  survey  referred  to  by  the 
section  .  .  .  are  the  plat  and  survey  to  be 
made  and  filed  when  the  application  for  a 
patent  is  made,  and  are  not  an  essential  to 
the  perfecting  of  a  valid  location."  Dripps 
V.  Allison's  Mines  Co.,  (Cal.  App.  1919)  ld7 
Pac.  448. 
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Vol.  VI,  p.  580,  sec.  2332.    [First 

ed.,  vol.  V,  p.  44.] 

Necessity  of  discovery  as  dispensed  with 
by  yirtae  of  this  section. —  The  necessity  of 
a  discovery  to  sustain  a  lode  mining  loca- 
tion is  not  dispensed  with  nor  may  its 
absence  be  cured  by  virtue  of  the  provisions 
of  this  section,  that  evidence  of  holding  and 
working  a  mining  claim  for  a  period  equal  to 
the  time  prescribed  by  the  statute  of  limi- 
tations for  mining  claims  of  the  state  or 
territory  where  the  same  may  be  situated 
shall  be  sufficient  to  establish  a  right  to  a 
patent  thereto  in  the  absence  of  any  ad- 
verse claim.  Code  v.  Ralph,  (1920)  252 
a.  S.  2g6,  40  8.  Ct.  321,  ft4  U.  8.  (L.  ed.) 
— ,  reversing  (C.  C.  A.  9th  Cir.  1918)  249 
Fed.  81,  161  C.  C.  A.  133. 

Vai.  VI,  p.  581,  sec.  2333.    [First 

ed.,  vol.  V,  p.  46.] 

Knowledge  of  lode  or  vein  — Teiti  knoum 
to  exist  at  time  of  application. —  To  same 
effect  as  original  annotation,  see  South 
Butte  Min.  Co.  v,  Thomas,  (C.  C.  A.  9th 
Cir.  1919)  260  Fed.  814,  171  C.  C.  A.  640, 
wherein  the  court  said  concerning  this 
section : 

"Long  before  the  present  case  arose  this 
court  had  occasion  to  construe  that  section, 
in  the  case  of  Migeon  et  al.  v.  Montana  Cent. 
Ry.  Co.,  77  Fed.  249,  23  C.  C.  A.  166,  where 
we  said  of  it: 

*' '  This  section  of  the  statute  was  primarily 
intended  for  the  benefit  and  protection  of 
the  locators  of  placer  claims.  If  a  lode  is 
known  to  exist  within  the  boundaries  of  a 
placer  claim,  the  applicant  for  a  patent  must 
state  that  fact,  and  then^  by  paving  $6  an 
acre  for  that  portion  of  the  ground,  and  $2.50 
an  acre  for  tne  balance,  a  patent  will  issue 
to  him,  covering  both  the  lode  and  placer 
ground;  but  if  the  lode  is  known  to  exist, 
and  is  not  included  in  the  application  for  a 
patent,  then  it  will  be  construed  as  a  conclu- 
sive declaration  that  the  owner  of  the  placer 
claim  has  no  right  of  possession,  by  virtue  of 
his  patent  for  the  placer  ground,  to  the  vein 
or  lode.  It  matters  not  whether  there  is  a 
lode  or  vein  actually  within  the  limits,  which 
subsequent  developments  may  prove,  if  it  is 
not  known  to  exist  at  the  time  of  the  appli- 
cation, the  patent  for  the  placer  claims  will 
include  such  lode  or  vein.  In  such  cases  the 
Supreme  Court  has  repeatedly  declared  that 
it  is  not  enough  that  there  may  have  been 
some  indications,  by  outcropping  on  the 
surface,  of  the  existence  of  lodes  or  veins  of 
rock  in  place  bearing  ^old  or  silver  or 
other  precious  metals  to  justify  their  desig- 
nation as  "known  veins  or  lodes";  that,  in 
order  to  meet  that  designation,  the  lodes  or 
veins  must  be  clearly  ascertained,  and  be  of 
such  extent  as  to  render  the  land  more  valu- 
able on  that  account,  and  justify  their  ex- 
ploitation. Mining  Co.  t*.  Reynolds,  124 
U.  8.  374,  383,  8  Sup.  Ct.  598,  603  [31  L.  Ed. 


466];  IT.  S.  f.  Iron  Silver  Min.  Co.,  128 
U.  S.  674,  683,  9  Sup.  a.  196,  199  [32 
L.  Ed.  571] ;  Iron  Silver  Min.  Co.  v.  Mike  & 
Starr  Gold  A  Silver  Min.  Co.,  143  U.  S.  394, 
404,  424,  12  Sup.  Ct.  543,  663  [86  L.  Ed. 
201] ;  Sullivan  v.  Mining  Co.,  143  U.  S.  431, 
12  Sup.  Ct.  555  [36  L.  Ed.  214] ;  Brownfleld 
V.  Bier  [15  Mont.  403]  39  Pac.  461,  and 
authorities  there  cited.  This  construction  as 
to  the  meaning  of  section  2333  is,  in  our 
opinion,  founded  in  reason,  and  is  in  har- 
mony with  the  construction  given  by  the 
courts  to  the  other  sections  of  the  statute 
relative  to  the  rights  of  locators  of  mining 
claims  upon  the  public  lands  of  the  United 
States.  But,  in  any  event,  the  rule,  as 
above  stated,  is  now  too. well,  settled  to  be 
departed  from. 

"  *  The  decisions  of  the  Supreme  Court 
upon  controversies  arising  between  mineral 
claimants  on  one  side  and  parties  holding 
town-site  patents  on  the  other  are  applicable 
to  this  class  of  cases.  The  doctrines  therein 
announced  are  directly  in  line  with  the  cases 
we  have  referred  to.  In  such  character  of 
cases  the  court  has  repeatedly  declared  that, 
under  the  acts  of  Congress  which  govern  such 
cases,  in  order  to  except  mines  or  mineral 
lands  from  the  operation  of  a  town-site  pat- 
ent, it  is  not  sufficient  that  the  lands  do  in 
fact  contain  minerals,  or  even  valuable 
minerals,  when  the  town-site  patent  takes 
effect;  but  they  must  at  that  time  be 
"known"  to  contain  mineral  of  such  extent 
and  value  as  to  justify  expenditures  for 
the  purpose  of  extracting  them  and^  if  the 
lands  are  not  known  at  that  time  to  be  so 
valuable  for  mining  purposes,  the  fact  that 
they  have  once  been  valuable,  or  are  after- 
wards discovered  to  be  still  valuable,  for 
such  purpose^,  does  not  defeat  or  impair  the 
title  of  persons  claiming  imder  the  town-site 
patent.  Deffebach  v,  Hawke,  116  U.  S.  393, 
404,  6  Sup.  Ct.  96,  101  [29  L.  Ed.  423]; 
Davis*  Adm*r  v.  Weibbold,  139  U.  8.  507,  625, 
11  Sup.  Ct.  628,  635  [35  L.  Ed.  238]  ;  Dower 
17.  Richards,  161  U.  8.  658,  663,  14  Sup.  a. 
462,  454  [38  L.  Ed.  305].'" 

Vol.  VI,  p.  593,  sec.  2347.    [First 

ed.,  vol.  V,  p.  55.] 

Relinquishment  of  entry. — The  Coal  Lands 
Act  contains  no  restrictions  against  the  relin* 
quishment  of  rights  by  an  entryman  to  an- 
other. Weikel  v.  Davis,  (Wash.  191»)  186 
Pac.  328. 

1918Supp.,p.  461,sec.  1. 

Public  lands  reserved  as  national  foreits 

are  affected  by  this  act  authorising  explora- 
tion for  and  disposition  of  potassium.  (1919) 
31  Op.  Atty.-Gen.  433,  wherein  it  was  aaid: 

"The  legislative  history  of  the  Potassium 
Act  confirms  the  view  that  it  was  intended 
to  apply  to  public  lands  reserved  for  national 
forest  purposes.  It  was  Senate  bill  2^156,  and 
as  introduced  it  applied  to  'public  lands 
belonging  to  the  United  States.'     The  eom- 
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mittee  in  its  report  recommended  the  sub* 
ititution  of  the  words  *  lands  of  the  United 
States  not  known  to  contain  valuable  de- 
posits of  the  kinds  above  described.'  (S.  Kept. 
100,  65th  Cong.,  1st  sess.)  Objection  to  this 
amendment  was  made  on  the  ground  that  the 
Act  would  thus  be  made  to  apply  to  national 
parks  and  lands  purchased  for  watershed 
protection  in  the  Appalachian  region  under 
the  Act  of  March  1,  1011  (36  Stat.  961). 
It  was  therefore  amended  by  substituting 
for  the  words  of  the  committee  amendment 
the  words  of  the  Act  *  public  lands  of  the 
United  States.'  No  specific  reference  was 
made  to  the  effect  of  the  Act  on  the  public 


lands  reserved  for  national  forests,  and  the 
effect  of  the  words  adopted,  as  stated  by 
Senator  Nelson  and  accepted  by  the  senator 
in  charge  of  the  bill,  was  that  *The  term 
"  public  land  "  has  a  well-defined  meaning  in 
the  land  laws  of  the  United  States.  '  It 
means  land  that  is  open  to  public  entry 
of  some' kind.'  (55  Cong.  Rec.  5036.)  This 
definition  would  include  lands  in  national 
forests  that  were  open  to  entry  under  the 
general  mining  .law,  but  would  not  include 
lands  in  national  parks  or  the  Appalachian 
reserves,  which  were  not  subject  to  entry 
under  any  general  law/' 


MOTOR  BOATS 


Vol.  VI,  p.  642,  sec.  3.     [First  ed., 

1912  Supp.,  p.  89.] 

"Motor  boats  as  defined  in  this  Acf — 
The  language  of  the  proviso  of  this  section, 
"motor  boats  as  defined  in  this  Act/'  means 


vessels  under  sixty-five  feet  in  length,  and 
does  not  apply  to  a  vessel  eighty-seven  feet 
long  which  is  propelled  by  sail  and  ma- 
chinery. The  Alice  M.  Guthrie,  (£.  D.  Va. 
1919)   257  Fed.  472. 
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Vol.  VI,  p.  654,  sec.  5136.    [First 

ed.,  vol.  V,  p.  95.] 

m.  Directors,  president,  and  other  officers. 

3.  President. 

4.  Vice-president. 

5.  Cashier. 

V.  "Incidental   powers  as   shall   be   neces- 
sary," etc. 

4.  Indorser,  guarantor,  or  surety. 

5.  ''Discounting  and  negotiating  evi- 

dences of  debt." 
b.  Purchase  of  notes,  etc. 
0.  "Receiving  deposits." 
b.  Special   deposits. 
8.  Collecting  agents. 
12.  Miscellaneous  transactions. 

a.  Independent     business     enter- 
prises. 

in.  DiREcroBS,  President,  and  Othbb 

Officers 

3.  President  (p.  057) 

Powers. —  Where  a  foreign  creditor  of  a 
decedent's  estate  is  an  incorporated  bank, 
its  president  has  authority  as  an  incident 
of  his  office,  to  submit  the  bank's  claim  to  a 
court  in  the  state  in  which  the  bankrupt 
resided  and  bind  the  bank  by  such  action. 
Old  Dominion  Trust  Co.  v.  Oxford  First  Nat. 
Bank,  (C.  C.  A.  4th  Cir.  191^)  260  Fed. 
^%  171  C.  C.  A.  68. 


4.  Vioe-Preaideni  (p.  668) 

The  vice-president  of  a  bank,  though  act- 
ing as  its  principal  executive  officer,  nas  no 
authority  to  bind  the  bank  by  pledging  its 
credit  in  order  to  borrow  money  for  his  own 
personal  use.  This  is  especially  true  where 
he  forges  resolutions  of  the  board  of  direct- 
ors purporting  to  authorize  him  to  obtain 
the  loan  and  the  transaction  is  so  out  of  the 
usual  course  of  banking  business  as  to  put 
the  lender  on  inquiry.  Drovers',  etc.,  Nat. 
Bank  v,  Sutton  First  Nat.  Bank,  (C.  C.  A. 
4th  Cir.  1019)   260  Fed.  9,  171  C.  C.  A.  46. 

6.  Cashier   (p.  669) 

Acting  as  loan  agent  for  depositor. —  The 
cashier  of  a  national  bank  has  no  power  as 
such  to  enter  into  an  agreement  to  loan  out 
the  money  of  a  depositor,  and  his  acts  in  so 
doing  do  not  bind  the  bank.  Holmes  v. 
Uvalde  Nat.  Bank,  (Tex.  Civ.  App.)  1920) 
222  S.  W.  640. 

V.  "Incidental  Powers  as  Shall  Be 
Necessary,"  Etc. 

4.  Indorser,  Chiarantor  or  Surety    (p.  686) 

In  general. —  To  same  effect  as  second 
paragraph  of  original  annotation,  see  Ellis  v. 
Citizens'  Nat.  Bank  (1919)  26  N.  M.  319, 
183  Pac.  34,  6  A.  L.  R.  166. 

Borrower  representing  bank. —  When  a  na- 
tional bank,  desiring  to  borrow  money,  puts 
forward    a    third    person    as    borrower,   the 
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proceeds  of  the  loan  being  received  and  used 
by  the  bank,  it  has  power  to  guarantee  the 
repayment  of  the  loan  by  the  ostensible  bor- 
rower.   Ellis  17.  Citizens'  Nat.  Bank,   (191^) 
26  N.  M.  319,  183  Pac.  34,  6  A.  L.  R.  166. 

6.   "Discounting   and   Negotiating  Bvidencea 

of  Debt" 

b.  Purchase  of  Notes,  etc.    (p.  669) 

Purchaae  of  drafts  with  bills  of  lading 
attached. —  Under  this  section  of  the  Re- 
vised Statutes,  a  national  bank  is  allowed  to 
discount  and  negotiate  drafts,  bills  of  ex- 
change, and  other  evidence  of  indebtedness. 
It  is  thereby  authorized  to  purchase  drafts 
with  bills  of  lading  attached.  When,  as  a 
consequence  of  such  purchase,  it  becomes  the 
owner  of  personal  property,  this  is  but  an 
incident  to  the  purchase  of  the  draft  and  is 
not  prohibited.  Citizens*  Bank,  etc.,  Co.  t?. 
Harpeth  Nat.  Bank,  (1919)  120  Miss.  505, 
82  So.  329. 

6w  **  Receiving  Deposits  " 
b.  Special  Deposits   (p.  670) 

Special  deposit  defined. — ^''A  special  de- 
posit implies  the  custody  of  properfy  without 
authority  in  the  custodian  to  use  it,  and  the 
right  of  the  owner  to  receive  back  the 
identical  thing  deposited. 

'' '  In  the  case  of  a  special  deposit,  the  bank 
assumes  merely  the  charge  or  custody  of 
property,  without  authori^  to  use  it,  and 
the  depositor  is  entitled  to  receive  bade  the 
identical  money  or  thing  deposited.  In  such 
case,  the  right  of  property  remains  in  the 
depositor,  and  if  the  deposit  is  of  money,  the 
bank  may  not  mingle  it  with  its  own  funds. 
The  relation  created  is  that  of  bailor  and 
bailee,  and  not  that  of  debtor  and  creditor.' 
3  R.  C.  L.  522."  Tuckerman  v.  Meams, 
(App.  Caa.  D.  C.  1919)  262  Fed.  907. 

8.  Collecting  Agents  (p.  673) 

To  same  effect  as  original  annotation,  see 
Taylor,  etc.,  Co.  v.  National  Bank,  (N.  D. 
Ohio  1919)  202  Fed.  166,  holding,  however, 
that  such  an  action  may  be  maintained  only 
against  the  receiving  bank.    The  court  said: 

"Upon  this  proposition  there  can  be  no 
doubt.  See  Hoover  v.  Wise,  91  U.  S.  308,  23 
L.  Ed.  392;  Exchange  National  Bank  i\ 
Third  National  Bank,  112  U.  S.  276,  5  Sup. 
Ct.  141,  28  L.  Ed.  722.  Neither  of  these 
cases  has  ever  been  overruled,  criticised,  or 
distinguished,  and  while  I  do  not  find  tbsA 
the  question  involved  has  ever  again  been 
under  consideration  by  the  Supreme  Court, 
I  do  find  that  these  cases  have  ever  since 
been  uniformly  followed  by  all  inferior  fed- 
eral courts.  The  law,  as  established  by  these 
cases,  is  that  a  bank  receiving  commercial 
paper  in  one  state  for  collection  in  another 
state  from  a  maker  or  drawer  residing  there 
ia  liable  for  any  neglect  of  duty  occurring 
in  its  collection,  whether  arising  from  the 
default  of  its  own  officers  or  employes,  or 
from  that  of  its  correspondent  or  its  agents 


in  another  state.  This  obligation,  it  is  true, 
may  be  modified  by  contract;  but  a  modifica- 
tion of  the  bank's  obligation  will  not  be 
inferred  from  knowledge  that  the  receiving 
bank  must,  or  intends,  in  due  course  of  busi- 
ness, to  forward  the  same  to  another  bank  for 
collection.  The  sound  reasoning  and  policy 
upon  which  this  rule  rests  is  sufficiently 
stated  in  Exchange  National  Bank  r.  Third 
National  Bank,  su/praf  and  in  Reeves  p.  State 
Bank,  8  Ohio  St.  465. 

"  The  contrary  doctrine  is  that  a  bank  re- 
ceiving commercial  paper  and  performing 
these  duties  is  merely  obliged  to  exercise  due 
care  in  the  selection  of  competent  agents 
and  in  the  transmission  of  such  paper  with 
proper  instructions.  The  result  of  this  doc- 
trine is  that  the  receiving  bank  is  impliedly 
authorized  to  select  subagents,  who  thereby 
become  agents  of  the  owner  of  the  paper,,  and 
is  not  liable  for  the  neglect  or  default  of 
its  subagents.  On  the  other  hand,  under  the 
correct  doctrine  as  established  by  the  deci- 
sions above  cited,  the  receiving  bank  con- 
tracts to  make  collection,  and  is,  in  efTect,  aii 
independent  contractor,  which  may  avail 
itself  of  such  agencies  as  are  necessary  or 
proper  in  the  performance  of  its  contract, 
but  remains  itself  liable  to  the  owner  for 
due  performance  by  its  agents  or  representa- 
tives thus  tfnployed,  and  they  do  not  become 
subagents  of  the  owner;  nor  is  the  receiving 
bank  exonerated  from  liability  to  the  owne», 
no  matter  what  degree  of  care  or  diligence 
it  exercises  in  selecting  its  agents. 

"  The  case  of  Bank  of  Washington  v.  Trip- 
lett,  1  Pet.  25,  7  L.  Ed.  37,  sometimee  died 
as  holding  the  contrary,  is  distinguished,  on 
the  ground  that  the  bank,  upon  the  facts,  was 
held  to  have  contracted  directly  with  the 
holder  of  the  bill  to  collect  it,  and  that  the 
forwarding  bank  was  the  holder's  agent 
merely  to  transmit  the  bill  for  collection. 
This  is  also  the  doctrine  in  Ohio.  See  Reeves 
r.  State  Bank,  8  Ohio  St.  466.  This  case  haa 
been  followed  once,  and  the  law  thereiB 
stated  has  been  approved  twice  in  later  cases. 
There  is  nothing  to  the  contrary  in  Hilsinger 
V.  Trickett,  86  Ohio  St.  286,  99  N.  E.  305, 
Ann.  Cas.  191 3D  421,  as  contended  on  behalf 
of  plaintiff.  In  this  case.  Judge  Spear,  de- 
livering the  opinion,  says  that  it  is  unneoes- 
80 ry  to  consider  the  proposition  stated  in 
Reeves  v.  State  Bank,  swpra,  because  neither 
the  bank  taking  the  ^per  for  collection  nor 
the  bank  to  which  it  was  forwarded  was 
sihown  to  be  guilty  of  any  neglect  of  duty, 
and,  further,  no  loss  to  the  owner  had  re- 
sulted from  the  alleged  negligence. 

"  Thus  far  there  is  no  difficulty.  The  ques- 
tion, however,  remains  to  be  considered 
whether  or  not  the  real  owner  may  maintain 
an  action  against  the  bank  or  agent  to  which 
the  paper  was  forwarded  by  the  bank  first 
taking  it  for  collection,  as  well  as  against  the 
receiving  bank.  It  is  undisputed  that  the 
owner  may  maintain  an  action  against  the 
receiving  bank.  The  ap^rent  difficulty  in 
plaintifrs  situation  has  impelled  me  to  gtY« 
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the  mo0t  careful  consideration  to  this  ques- 
tion. As  a  result,  I  am  of  the  opinion  that 
plaintiff  may  maintain  an  action  only  against 
the  bank  with  which  it  made  its  contract 
for  collection,  and  not  against  any  other 
bank  to  which  the  receiving  bank  forwarded 
it,  baeed  on  the  latter's  negligence  or  breach 
of  duty,  as  a  result  of  which  collection  was 
not  made.  This  conclusion  is  amply  sup- 
ported by  the  following  authorities:  Hoover 
V.  Wise,  91  U.  S.  308,  23  L.  Ed.  392;  Hyde 
r.  First  National  Bank,  7  Biss.  156,  12  Fed. 
Cas.  1110,  No.  6970;  Balcomb  t?.  Old  National 
Bank,  (C.  C.  A.  7)  201  Fed.  680,  120  C.  C. 
A.  27;  Montgomery  County  Bank  v,  Albany 
City  Bank,  7  N.  Y. .  459;  Morris  v.  First 
National  Bank  of  Allegheny,  201  Pa.  100,  50 
Atl.  1000;  note  of  editor,  50  Am.  St.  Rep. 
123,   124." 

12.  MiaoeUaneoua  TrcMsactions 

a.  Independent  Btifliness  Enterprises  (p.  674) 

Operation  of  street  railroad. — A  national 
bank  is  without  power  to  obligate  itself  to 
operate  a  street  or  interurban  railroad,  and 
it  is  not  estopped  by  its  purchase  and  tempo- 
rary 0{>eration  of  sucb  a  railroad  from  plead- 
ing its  want  of  power.  Gress  t*.  Ft.  Laramie, 
(1919)  100  Ohio  St.  35,  125  N.  £.  112,  8 
A.  L.  R.  242. 

Vol.  VI,  p.  687,  sec.  5138.    [First 

ed.,  vol.  V,  p.  95.] 

**  City "  as  including  "  dty  and  county  of 
Honolulu."— In  (1917)  31  Op.  Atty.-Gen. 
120,  an  opinion  was  rendered  that  a  national 
bank  could  be  chartered  at  Schofleld  Bar- 
racks, Territory  of  Hawaii,  with  a  capital  of 
$100,000.  The  material  part  of  the  opinion 
was  aa  follows : 

"Schofield  Barracks  is  a  place  within  the 
boundajies  of  a  municipal  corporation  known 
as  'the  city  and  county  of  Honolulu,'  which 
conaistfl  of  the  island  of  Oahu,  containing 
scHne  600  square  miles,  and  many  outlying 
itlanda,  some  of  tlhem  separated  from  the 
island  of  Oahu  by  1,100  miles  of  water.  The 
city  of  Honolulu  proper  is  the  seat  of  this 
municipal  corporation.  Schofield  Barracks 
is  21  miles  from  the  city  of  Honolulu  proper 
and  is  not  a  part  of  it  except  in  the  sense 
that  both  places  fall  within  the  boundaries 
of  the  municipal  corporation  known  as  '  the 
city  and  county  of  Honolulu.'  The  inter- 
yening  territory  is  either  devoted  to  agricul- 
ture or  is  uncultivated,  practically  devoid 
of  improvements,  and  is  very  thinly  popu- 
lated. 

"  Wliile  the  population  of  the  entire  *  city 
and  county  of  Honolulu '  according  to  the 
census  of  1910  is  82,028,  the  population  of 
Schofield  Barrack's  is  approximately  only 
8,000. 

**  Unless,  therefore,  *  the  city  and  county 
of  Honolulu,'  which  embraces  Schofield  Bar- 
racks, is  a  city  within  the  meaning  of  the 

22 


lust  sentence  of  section  51S8,  there  is  noth- 
ing to  prevent  the  organization  of  a  national 
bank  at  Schofield  Barracks  with  a  capital 
of  $100,000. 

"  1  am  of  tile  opinion  that  it  would  be  a 
reductio  ad  absurdum.  to  say  that  a  politi- 
cal subdivision  of  the  character  of  *  the  city 
and  county  of  Honolulu '  is  a  *  city '  within 
the  meaning  of  this  provision  of  law.  The 
name  itself,  *  the  city  cmd  county  of  Hono- 
lulu,' indicates  that  the  lawmaker  had  in 
mind  an  entity  differing  from  a  city  in  the 
common  acceptation  of  the  term.  But  even 
had  the  law  called  this  political  subdivision 
a  city,  the  name  given  to  it  would  not  neces- 
sarily make  it  such  within  the  meaning  of 
the  Revised  Statutes. 

**  It  follows  that  a  national  bank  can  be 
chartered  at  Schofield  Barracks  with  a  capi- 
tal of  $100,000. 

**  This  opinion  is  not  to  be  taken  as  over- 
ruling the  opinion  of  Attorney  General  Mc- 
Reynolds  of  June  6,  1913,  30  Op.  173.  In 
the  first  place,  there  are  differences  between 
the  two  cases.  In  the  second  place,  that 
opinion  expressly  recognizes  that  there  might 
be  *  anomalous  cases '  to  which  its  reasoning 
would  not  apply,  and  if  there  be  an  *  anoma- 
lous case'  it  would  seem  to  be  the  present 
one." 

College  Point,  N.  Y^  is  a  part  of  New 
York  city  and  tJiierefore,  though  being  a  de- 
tached community  of  about  15,000  inhabi- 
tants, there  cannot  be  organized  there  a 
national  bank  with  a  capital  of  $100,000  con- 
sistently with  the  provisions  of  this  section. 
31  Op.  Atty.-Gen.  384,  wherein  it  was  said: 
"My  predecessor  held  (30  Op.  173)  that  a 
'  place,'  within  the  meaning  of  this  section, 
is  a  city,  town,  or  village  with  a  corporate 
or  quasi-corporate  organization  for  the  pur- 
pose of  self-government  within  a  definite 
territory.  While  it  was  recognized  both  in 
that  opinion  and  in  my  opinion  of  June  5, 
1917  (31  Op.  120),  that  exceptional  cir- 
cumstances may  warrant  some  extension  of 
this  definition,  there  is  here  a  further  difii- 
culty.  In  the  latter  opinion  I  pointed  out 
that  what  was  called  '  the  city  and  county 
of  Honolulu '  was  not,  for  reasons  which 
1  gave,  a  city  within  the  meaning  of  the 
last  sentence  of  section  5138.  Here  the  case 
is   otherwise. 

"  The  city  of  Greater  New  York  is  un- 
doubtedly such  a  city.  Despite  its  isolation, 
College  Point  is  a  part  thereof.  It  has  no 
powers  of  self-government." 


Vol.  VI,  p.  711,  sec.  5153.     [First 

ed.,  vol.  V,  p.  109.] 

A  bank  is  charged  with  notice  of  regnU- 
tions  made  by  the  Secretary  of  the  Treasury 
as  to  the  form  of  checks  and  the  limitation 
of  the  authority  of  federal  agents.  National 
Bank  of  Commerce  t*.  Sent  tie  Nat.  Bank, 
(Wash.  1920)    187  Pac.  342. 
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Vol.  VI,  p.  744,  sec.  5197.    [First 

ed.,  vol.  V,  p.  130.] 

rv.  Interest  at  rate  allowed  by  state  law. 
VIII.  Payment  in  advance. 

IV.    IlTTEBEST    AT    RATE    ALLOWED    BY    StATB 

Law  (p.  745) 

In  general— The  National  Bank  Act  es- 
tablishes a  system  of  general  regulations, 
adopting  the  usury  laws  of  the  states  only 
in  so  far  as  they  severally  fix  the  rate  of 
interest.  Evans  v.  National  Bank,  (1&19) 
261  U.  S.  108,  40  S.  Ct.  68,  64  U.  S.  (L.  ed.) 
— ,  affirming  (1917)  21  Ga.  App.  356.  94  8. 
E.  611. 

VIII.  Payment  iw  Advance    (p.   747) 

A  national  bank,  having  the  power  to  make 
discounts  at  the  interest  rate  allowed  by  the 
state  law,  does  not  incur  the  penalty  pre- 
scribed by  R.  8.  sec.  5198  for  taking  usury 
merely  because,  in  discounting  short-term 
notes  in  the  ordinary  course  of  business,  it 
reserves  interest  in  advance  at  the  maximum 
interest  rate  allowed  by  the  state  law, 
although,  imder  such  law,  interest  charges 
reserved  on  a  loan  in  advance  by  a  state 
bank  at  the  highest  permitted  rate  constitute 
usury.  Evans  v.  National  Bank,  (1919) 
261  U.  S.  108,  40  S.  Ct.  68,  64  U.  8.  (L.  ed.) 
— ,  (affirming  (1917)  21  Ga.  App.  356,  94 
8.  Ew  611)   wherein  the  court  said: 

''  Petitioner  maintains  the  loans  in  ques- 
tion would  have  been  usurious  if  made  in 
Georgia  by  an  individual  or  a  state  bank, 
and  that  the  same  rule  applies  notwith- 
standing the  lender  happened  to  be  a 
national  bank.  Respondent  insists  that  the 
federal  act  permits  it  to  discount  short- 
time  notes,  reserving  interest  in  advance 
at  the  maximum  interest  rate  allowed  by 
the  state  law, —  in  this  instance,  8  per  cent. 

'*  In  Fleckner  r.  Bank  of  United  States, 
8  Wheat.  338,  349,  364,  5  L.  ed.  6*31,  633, 
636,  the  charter  of  the  Bank  of  the  United 
States  inhibited  it  from  taking  interest '  more 
than  at  the  rate  of  6  per  centiun,'  and  plain- 
tiff claimed  .that  by  deducting  interest  at  the 
rate  of  6  per  centum  from  the  amount  of  a 
discounted  note,  the  >bank  received'  usury. 
Replying  to  that  point,  this  court,  through 
Mr.  Justice  Story,  said :  '  If  a  transaction 
of  this  sort  is  to  be  deemed  usurious,  the 
-same  principle  must  apply  with  equal  force 
to  bank  discounts  generally,  for  the  practice 
is  believed  to  be  universal;  and  probably 
few,  if  any,  charters  contain  an  express 
provision,  authorizing,  in  terms,  the  deduc- 
tion of  the  interest  in  advance  upon  making 
loans  or  discounts.     It  has  always  been  sup- 

Sosed  that  an  authority  to  discount,  or  make 
iscounts,  did,  from  the  very  force  of  the 
terms,  necessarily  include  an  authority  to 
take  the  interest  in  advance.  And  this  is 
not  only  the  settled  opinion  among  profes- 
sional and  commercial  men,  but  stands 
approved  hy  the  soundest  principles  of  legal 


construction.  Indeed,  we  do  not  know  in 
what  other  sense  the  word  '  discount '  is  to 
be  interpreted.  Even  in  England,  w^here  no 
statute  auithori^es  bankers  to  make  dis- 
counts, it  has'  been  solemnly  adjudged  that 
the  taking  of  interest  in  advance  by  bankers, 
upon  loans,  in  the  ordinary  course  of  busi- 
ness, is  not  usurious.'  See  also  McClarthy  r. 
First  Nat.  Bank,  223  U.  S.  493,  499,  56 
L  ed.  623,  525,  32  Sup.  Ct.  Rep.  240.  This 
view  has  been  gfenerailly  adopted.  .  .  . 

'^Associations  organized  under  the  Na- 
tional Bank  Act  are  plainly  empowered  to 
discount  promissory  notes  in  the  ordinary 
course  of  business.  To  discount,  ex  vi 
termini,  implies  reservation  of  interest  in 
advance;  and,  under  the  ancient  and  com- 
monly accepted  doctrine,  when  dealing  with 
short-time  paper  such  a  reservation  at  the 
highest  interest  rate  allowed  by  law  is  not 
usurious.  Recognizing  prevailing  practice 
in  business  and  the  above-stated  aoctrine 
concerning  usury,  we  think  Congress  intended 
to  endow  national  banks  with  the  power, 
which  banks  generally  exercise,  of  discount- 
ing notes  reserving  charges  at  the  highest 
ratie  permitted  for  interest.  To  carry  out 
this  purpose,  the  National  Bank  Act  provides 
that  associations  organized  under  it  noAy  re- 
serve on  any  discount  interest  at  the  rate 
allowed  by  the  state;  and  only  wiien  there 
is  reservation  at  a  rate  greater  than  the  one 
specified  does  the  transaction  beoome 
usurious. 

*'The  maximum  interest  rate  allowed  by 
the  Georgia  statute  is  8  per  centum.  That 
marks  the  limit  which  a  national  bank  there 
located  may  charge  upon  discounts;  but  its 
right  to  retain  so  mucli  arises  from  federal 
law.  The  latter  also  completely  defines  what 
constitutes  the  taking  of  usury  by  a  national 
bank,  referring  to  the  state  law  only  to 
determine  the  maximum  permitted  rate." 

Vol.  VI,  p.  747,  sec  51 9&    [First 

ed.,  vol.  V,  p.  133.] 

V.  Recovery  back  of  twice  amount  of  interest 
paid. 
5.  Exclusiveness  of  remedy  provided. 
14.  Proof. 

V.  Reoovert   Back  of  Twice  Amount  of 

Interest  Paid 

6.  E<tclusivene88  of  Remedy  Provided  (p.  754) 

In  general. —  To  same  effect  as  original 
annotation,  see  Wysong,  etc.,  Co.  r.  Bank  of 
North  America,  (C.  C-  A.  4th  Cir.  1919) 
262  Fed.  130. 

Set-off  of  interest  paid. — To  same  effect  as 
original  annotation,  see  Wysong,  etc.,  Co.  v. 
Bank  of  North  America,  (C.  C.  A.  4th  Cir. 
1919)   262  Fed.  130. 

14.  Proof  (p.  759) 
Question  for  court. — Where  the  undisputed 
facts  show  that  a  bank  knowingly  charged 
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and  received  usurious  interest,  and  the  only 
reasonable  conclusion  to  be  derived  from  the 
evidence  taken  as  a  whole  is  that  the  trans- 
action is  usurious,  the  question  is  one  of  law 
for  the  court,  and  not  of  fact  for  the  jury. 
Haskell  First  Nat.  Bank  r.  X^ent,  (1920) 
77  Okla.  110,  186  Pac.  1081. 

Vol.  VI,  p.  761,  seo.  5200.    [First 

ed.,  vol.  V,  p.  139.] 

For  other  annotations  affecting  thiB  lee- 
tion  see  annotation  to  R.  8.  sec.  5239, 
infra,  p.  679, 

Liability  as  surety  or  indorser. — The  limi- 
tation upon  the  total  liabilities  to  a  na- 
tional bank  of  any  single  borrower,  will  not 
be  construed  as  including  his  liability  as 
surety  or  indorser  for  money  borrowed  by 
another,  in  view  of  the  long-continued  prac- 
tice and  administrative  rulings  of  the  Comp- 
troller of  the  Currency  not  to  include  such 
liabilities  in  the  computation.  Oorsicana 
Nat.  Bank  v.  Johnson,  (1919)  251  U.  S.  08, 
40  S.  Ct.  82,  64  U.  S.   ( L.  ed. )   — . 

Loan  to  two  persona  as  one  loan. —  An 
allegation  in  the  amended  petition  in  an 
action  agjainst  a  director  of  a  national  bank 
for  knowingly  participating,  contrary  to  this 
section  and  R.  S.  sec.  5239,  in  an  excessive 
loan,  that  the  transaction  set  forth  was  a  loan 
of  that  character,  whether  regarded  as  one 
loan  to  two  persons  designated  as  a  "  firm  " 
as  the  plaintiff  alleges  the  fact  to  be,  or  re- 
garded as  two  loans  as  contended  for  by  the 
defendant  in  his  pleadings  theretofore  filed, 
is  sufficient  if  the  proof  tends  to  show  a 
single  and  excessive  loan  made  to  such  per- 
sons jointly  in  any  capacity,  or  made  in  form 
one  half  to  each,  but  in  substance  as  a  single 
loan.  Oorsicana  Nat.  Bank  r.  Johnson, 
(1919)  251  U.  S.  68,  40  S.  Ct.  82,  64  U.  S. 
(L.  ed.)  — ,  which  further  held  that  the 
denial  by  a  director  of  a  national  bank,  in 
an  action  against  him  for  knowingly  par- 
ticipating, contrary  to  this  section  and  R.  S. 
sec.  5239,  in  an  excessive  loan,  that  such 
loan  was  a  single  one,  or  that  he  knew  it  to 
be  such,  is  not  conclusive  where  there  is  sub- 
stantial evidence  inconsistent  with  such 
denial,  tending  to  show  facts  and  circum- 
stances attendant  upon  the  transaction  of 
which  he  had  knowledge,  and  subsequent  con- 
duct in  the  nature  of  admissions  by  him,  also 
inconsistent  with  such  denial. 

Vol.  VI,  p.  770,  sec.  5209.    [First 

ed.,  vol.  V,  p.  145.] 

I.  General  considerations. 

6.  Intent  as   ingredient  of  offenses 
specified. 
IV.  Misapplication  of  funds,  etc. 

1.  Definition  and  scope. 

2.  Elements  of  offense. 

a.  In  general. 
10.  Evidence. 
12.  Instructions. 


VII.  False  entries. 

3.  Intent    to     injure,     defraud     or 
deceive, 
a.  In  general. 
12.  Indictment. 
18.  Evidence. 

a.  Admissibility. 
VIII.  Aiders  and  abettors. 

1.  In  general. 

2.  Who  may  be. 

I.  General  Coitsidbbations 
6.  Intent  cm  Ingredient  of  Offenses  Specified 

(p.  772) 
Intent  as  to  false  entries  and  misappUca- 
tion  distinguished. — "The  criminal  intent 
with  which  these  acts  must  have  been  done, 
in  order  to  warrant  a  verdict  of  guilty, 
differs  as  to  the  false  entry  counts  from  the 
misapplication  counts.  As  to  the  former,  the 
intent  required  to  be  proved  is  that  the  false 
entries  were  made  with  intent  to  deceive  any 
officer  of  the  association,  or  any  agent  ap- 
pointed to  examine  its  affairs,  while,  as  to 
the  misapplication  counts,  the  intent,  to  be 
criminal,  moist  have  been  to  injure  or  de- 
fraud the  bank."  Galbreath  t?.  U.  S.,  (C.  C. 
A.  6th  Cir.  1918)  257  Fed.  648,  168  C.  C.  A. 
598. 

IV.  Misapplication  op  Funds,  Etc. 

1.  Definition  and  Scope   (p.  776) 

The  issuance  of  certificates  of  deposit 
gratuitously  is  a  crime  distinct  from  that  of 
misapplying  moneys,  and  the  question  of  the 
intent  of  the  person  issuing  them  is  for  the 
jurv.  Matters  v,  U.  S.,  (C.  C.  A.  8th  Cir. 
1919)  261  Fed.  826. 

2.  Eternente  of  Offense 

a.  In  General  (p.  776) 
Intent.— In  Galbreath  v.  U.  S.,  (CCA. 
6th  Cir.  1918)  257  Fed.  648,  168  C.  C.  A. 
598,  regarding  the  intent  necessary  to  estab- 
lish the  offense  of  misapplication  of  funds, 
the  court  said: 

"An  intent  to  injure  or  defraud,  as  con- 
templated by  the  statute,  is  not  inconsistent 
with  a  desire  for  the  ultimate  success  and 
welfare  of  the  bank.  It  may,  within  the 
meaning  of  the  law,  result  from  an  unlawful 
act  voluntarily  done,  the  natural  tendency 
of  which  may  have  been  to  injure  the  bank. 
A  wrongful  misapplication  of  funds,  even  if 
made  in  the  hope  pr  belief  that  the  bank's 
welfare  would  ultimately  be  promoted,  is 
none  the  less  a  violation  of  the  statute,  if 
the  necessary  effect  is  or  may  be  to  injure 
or  defraud  the  bank.  Such  is  the  well- 
settled  law." 

10.  Evidence  (p.  781) 

In  Showalter.  r.  U.  S.,   (C.  C.  A.  4th  Cir 
1918)  2«0  Fed.  719,  171  C.  C.  A.  457,  it  was 
held  that  the  evidence  was  sufficient  to  sus- 
tain a  conviction  for  misapplication  of  the 
funds  of  a  national  bank  by  one  of  ite  oflio0rs. 
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12.  iMtructiona    (p.   781) 

In  a  prosecution  lor  misapplication  of  the 
funds  of  a  national  bank  by  one  of  its 
officers,  the  court,  in  explaining  to  the  jury 
the  distinction  between  misapplication  of 
funds  and  embezzlement,  said: 

"If  a  man  takes  funds  of  the  bank  from 
the  bank's  cash  account,  for  example,  and 
puts  them  to  his  own  or  some  one  else's  use, 
that  is  misapplication  of  the  funds  at  the 
bank,  although  he  may  not  intend  to  em- 
bezzle, if  he  does  it  with  intent.  Abstraction 
implies  not  only  a  willful  misapplication,  but 
the  actual  taking  of  the  funds  from  the  bank, 
and  the  conversion  of  them  to  his  own  use 
and  benefit,  or  to  the  benefit  of  another,  with 
intent  to  defraud  the  bank.  Now  I  think 
you  will  see,  if  you  will  just  bear  in  mind 
the  words  misapplication  and  abstraction, 
abstraction  means  taking  out;  misapplica- 
tion, while  it  stays  inside  the  bank." 

It  was  held  that  such  instruction  was  not 
misleading,  that  the  word  "  intent "  was  used 
as  meaning  intent  to  injure  or  defraud. 
Showalter  r.  U.  S,,  (C.  C.  A.  4th  Cir.  1918) 
260  Fed.  719,  171  C.  C.  A.  467. 

VII.  False  Entries 

3.  Intent  to  Injure,  Defraud,  or  Deceiice 

a.  In  General  (p.  783) 

To  same  effect  as  original  annotation,  see 
U.  S.  V.  Jenks,  (E.  D.  Pa.  1919)  268  Fed. 
763;  Galbreath  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1918)   257  Fed.  648,  168  C.  C.  A.  698. 

12.  Indictment  (p.  786) 

Duplicity. — An  indictment  under  this  sec- 
tion is  not  duplicitous  by  reason  of  the  alle- 
gations that  a  false  entry  in  a  report  by  a 
bank  president  was  made  with  the  intent  to 
injure  and  defraud  the  bank  and  to  deceive 
the  Comptroller  of  Currency,  or  any  agent 
appointed  to  examine  the  affairs  of  the  bank. 
Boone  t.  U.  8.,  (C.  C.  A.  8th  Cir.  1919)  267 
Fed.  693,  169  C.  C.  A.  113.  In  distinguishing 
this  case  from  that  of  U.  S.  t?.  Norton,  ( E.  D. 
Okla.  1911)  188  Fed.  256,  in  the  original 
annotation,  the  court  said: 

''Is  this  count  of  the  indictment  duplic- 
itous by  reason  of  the  allegations  that  the 
false  entry  in  the  report  was  made  with  the 
intent  to  injure  and  defraud  the  bank  and 
to  deceive  the  Comptroller  of  the  Currency, 
or  any  agent  appointed  to  examine  the  affairs 
of  the  iMinkT 

''Counsel  rely  on  what  they  presume  was 
decided  by  Judge  Adams,  spetoking  for  this 
court,  in  Billingsley  v.  United  States,  178 
IW.  653,  101  C.  C.  A.  465,  and  United  States 
V,  Norton  (D.  C.)  188  Fed.  266,  decided  by 
Judge  Campbell,  who  was  of  the  opinion  that 
the  Billingsley  Case  sustained  the  contention 
now  made. 

"A  careful  reading  of  Judge  Adams' 
opinion  does  not  warrant  this  c*on  struct  ion. 
llie  issue  in  that  case  was  whether  the  in- 
dictment charging  a  false  entry  in  the  books 
of  the  bank,  with  the  intent  to  deceive  any 


agent  appointed  to  examine  the  affairs  of 
the  bank,  without  charging  that  the  false 
entry  was  made  with  the  intent  to  defraud 
the  association,  or  any  other  bank  or  person, 
was  sufficient  to  charge  an  offense.  The 
court  held  the  indictment  sufficient,  saying: 

"'There  are  apparently  two  separate  in- 
tents contemplated  by  this  section,  either  of 
which,  when  accompanying  a  forbidden  act> 
constitutes  an  offense.' 

"  It  was  not  held  that  the  making  of  a 
false  entry  to  defraud  and  to  deceive  con- 
stituted separate  offenses.  The  intents  were 
separate,  but  they  might  both  concur  in  the 
making  of  a  single  false  entry  and  thereby 
constitute  a  single  crime.  That  allegations 
in  an  indictment  charging  both  intents  in 
one  count  are  not  duplicitous  has  been 
decided  in  McKnight  v.  United  States,  97 
Fed.  208,  216,  38  C.  C.  A.  115,  123,  in  which 
the  opinion  was  delivered  by  Judge  (now  Mr. 
Justice)  Day,  and  was  concurred  in  by  Judge 
(later  Mr.  Justice)  Lurton  and  Circuit  Judge 
Taft.  In  United  States  r.  Britton,  107  U. 
S.  655,  666,  2  Sup.  Ct.  612,  27  L.  Ed.  520, 
a  count  charging  the  acts  of  the  defendant  to 
have  been  with  the  intent  to  injure  and 
defraud  the  said  association  and  certain  per- 
sons to  the  grand  iurors  unknovm  was  held 
good  and  not  duplicitoua  The  same  con- 
clusion was  reached  in  Morse  r.  United 
States,  174  Fed.  639,  648,  9B  C.  C.  A.  321. 
in  Richardson  r.  United  SUtes,  181  Fed.  1, 
8,  104  C.  C.  A.  69,  and  in  effect  in  United 
States  t?.  Corbett,  216  U.  S.  233,  30  Sup.  Ct. 
81,  64  L.  Ed.  173. 

"  In  Crain  t\  United  States,  162  U.  S.  626, 
636,  16  Sup.  Ct.  962,  40  L.  Ed.  1097,  a  similar 
question  was  before  the  court.  A  count  in 
the  indictment  charged  three  acts,  made 
separate  offenses  by  section  6421,  Rev.  St., 
and  it  was  held  that  a  motion  in  arrest  of 
judgment  on  that  count,  on  the  ground  of 
duplicity,  was  properly  denied.  The  court 
said: 

"'We  perceive  no  sound  reason  why  the 
doing  of  the  prohibited  thing,  in  each  and 
all  of  the  prohibited  modes,  may  not  be 
charged  in  one  count,  so  that  there  may  be 
a  verdict  of  guilty  upon  proof  that  the 
accused  had  done  any  one  of  the  things  con- 
stituting a  substantive  crime  under  tlie 
statute.' 

"The  general  rule  is  that  in  a  criminal 
pleading,  when  the  statute  makes  either  of 
two  or  more  distinct  acts  connected  with  a 
more  general  offense,  and  subject  to  the  same 
measure  and  kind  of  punishment,  indictable 
separately  and  as  distinct  crimes  when  com- 
mitted by  different  persons  or  at  different 
times,  they  may,  when  conunitted  by  the 
same  person  at  the  same  time  be  coupled 
in  one  count  as  constituting  one  offense. 
Lehman  v.  United  States,  127  Fed.  4K  45, 
61  C.  C.  A.  677;  May  r.  United  States,  199 
Fed.  63,  117  C.  C.  A.  431;  Clark  t?.  United 
Estates,  211  Fed.  916,  918,  128  C.  C.  A.  294, 
296;  Glass  t\  United  SUtes,  222  Fed.  773» 
138  C.  C.  A.  321." 
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13.  Evidence 

a.  Admissibility    (p.  787) 

Evidence  of  false  entries  at  other  timet. — 
To  same  effect  as  original  annotation,  see 
Galbreath  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1918) 
257  Fed.  648,  168  C.  C  A.  598. 

Statements  of  defendant  subsequent  to 
entries. —  In  a  prosecution  under  this  sec- 
tion wherein  the  defendant,  a  bank  presi- 
dent, was  charged  with  having  aided  and 
abetted  the  cashier  of  the  bank  in  making 
false  entries  in  reports  by  the  cashier  to  the 
Comptroller  of  the  Currency  concerning  the 
condition  of  the  bank,  it  was  held  that  state- 
ments made  by  the  defendant  at  a  later  date 
than  any  of  the  reports  and  regarding  large 
loans  to  and  overdrafts  by  the  defendant, 
and  corporations  and  Arms  in  which  he  was 
interested,  were  admissible  as  showing 
knowledge  by  the  defendant  of  the  fakity 
of  the  reports.  Boone  v,  U.  S.,  (C.  C.  A. 
8th  Cir.  1919)  257  Fed.  963,  169  C.  C.  A. 
113.  Regarding  the  admissibility  of  this 
evidence,  the  court  said:  ''The  court  in 
overruling  the  objections  to  this  testimony, 
said:  'I  think  this  particular  testimony  is 
within  the  boimdaries  of  that  rule.  It  tends 
to  show  the  knowledge  which  Mr.  Boone  had 
at  that  time;  the  knowledge  that  he  had, 
and  at  least  forms  a  starting  point  to  go 
backwards  over  the  period  covered  by  this 
indictment.  I  believe  it  is  within  the  field 
of  collateral  faots  that  may  be  properly 
introduced.' 

''It  must  not  be  overlooked  that  the  de- 
fendant is  not  charged  with  having  made 
these  reports,  but  to  have  aided,  abetted, 
incited,  and  counseled  P.  A.  Ball,  the  cashier 
of  the  bank,  of  which  the  defendant  was 
president,  to  make  theee  false  reports.  It 
was  therefore  essential  to  prove  his  knowl- 
edge of  the  falsity  of  the  reports,  and  his 
intent  to  deceive  the  Comptroller.  Besides, 
the  defendant  was  tried  on  all  nine  counts  of 
the  indictment,  some  of  which  charged  the 
falsity  of  the  reports  to  consist  in  the  fail- 
ure to  report  defendant's  overdrafts.  There 
Ti%as  no  error  in  admitting  this  testimony. 
In  Allis  V.  United  States,  155  U.  S.  117,  119, 
15  Sup.  Ct.  36,  37  (39  L.  Ed.  91),  a  similar 
question  was  before  the  court,  and  it  was 
held:  'There  are  two  sufficient  answers  to 
thwe  objections:  (1)  While  the  defendant 
was  found  guilty  only  on  one,  he  was  being 
tried  on  25  counts,  which  counts  charged 
false  entries  at  different  times  nmning  from 
February  to  December,  and  therefore  testi- 
mony was  competent  as  to  the  condition  of 
his  account  stretching  through  the  entire 
time.  (2)  The  gravamen  of  this  offense  is 
the  false  entry  with  intent  to  injure,  de- 
fraud, or  deceive,  and  it  was  competent  to 
show  the  state  of  the  defendant's  account, 
not  merely  at  the  very  day  the  false  entry 
was  made,  but  also  before  and  after  that 
date,  for  the  purpose  of  throwing  light  on  the 
intent  with  which  it  was  made.' 

**  The  authoritdes  that  such  evidence  is  ad- 


missible for  the  purpose  of  proving  the  in- 
tent of  the  defendant,  where  intent  is  an 
essential  ingredient  of  the  charge,  are  prac- 
tically uniform.  Alexander  r.  United  States, 
138  U.  S.  353,  11  Sup.  Ct.  350,  34  L.  Ed. 
954;  Clune  v.  United  States,  159  U.  S.  593, 
16  Sup,  Ct.  125,  40  L.  Ed.  269;  SpuTr  v. 
United  States,  8T  Fed.  701,  710,  31  C.  C.  A. 
202.  In  Moffatt  v.  United  States,  232  Fed. 
522,  533,  14e  C.  C.  A.  480,  491,  this  court, 
after  eaying  that  'the  intent  with  which 
an  accused  does  a  subsequent  act  cannot  be 
imputed  to  him  as  of  the  prior  date  of  the 
crime  charged,'  proceeds  by  holding: 

" '  These  rules,  however,  do  not  conflict 
with  or  impair  the  long-established  doctrine 
that  in  cases  involving  fraud,  or  the  intent 
with  which  an  accused  does  an  act,  collateral 
facts  and  circumstances,  and  his  other  acts 
of  a  kindred  character,  both  prior  and  sub- 
sequent, not  too  remote  in  time,  are  ad- 
missible in  evidence.' " 

VIII.  AlDESS  AND  ABETTOBB 

1.  In  General  (p.  788) 

Aider  and  abettor  as  principal. —  One  who 
aids  and  abets  another  in  violating  this 
section  is  a  principal  under  section  332  of 
the  Penal  Laws  (7  Fed.  -Stat.  Ann.  (2d  ed.) 
9^4).  Matters  r.  U.  S.,  (C.  C.  A.  8th  Cir, 
1919)   261  Fed.  826. 

2.  Who  May  Be   (p.  788) 

An  indictment  under  this  section  which 
charges  the  defendant,  a  bank  president » 
with  being  an  accessory  to  the  making  of  a 
false  report  by  the  cashier  of  the  bank  to  the 
Comptroller  of  the  Currency,  is  not  defective 
because  it  fails  to  charge  the  defendant  as 
a  principal,  for  since  the  defendant  did  not 
make  the  report,  he  could  only  be  held  re- 
srponsible  if  he  aided  and  abetted  the  person 
who  made  it.  Boone  v.  U.  S.,  (CCA.  8th 
Cir.  1^19)  257  Fed.  963,  169  C  C.  A.  113. 

Vol.  VI,  p.  796,  sec.  5219.    [First 

ed.,  vol.  V,  p.  157.] 

VI.   Exemptions    and   Deductions 
1.  Nontawable  Property  Belonging  to  Bank 

(p.  806) 

To  same  effect  as  original  annotation,  see 
Cincinnati  First  Nat.  Bank  v.  Beaman,  (C 
C.  A.  6th  Cir.  1918)  257  Fed.  729,  169  C  C. 
A.  17,  wherein  it  was  held  that  the  stock- 
holders of  a  national  bank  were  not  entitled 
for  purposes  of  tax  assessment  to  any  de- 
diiction  from  the  value  of  their  stockhold- 
ings on  account  of  the  bank's  holding  of 
federal  reserve  bank  stock.  The  court  said: 
'*  Plaintiff  in  error  brought  suit  to  restrain 
the  collection  of  etate,  county,  and  munici- 
pal taxes  assessed  by  the  taxing  authorities 
of  Hamilton  county,  Ohio,  under  sections 
5407  and  following  of  the  General  Code  of 
Ohio,  against  the  atoekholders  of  plaintiff 
Lank  upon  the  shares  of  the  capital  stuck  of 
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that  bank  held  by  such  stockholders,  respec- 
tively, upon  the  contention  that  the  assess- 
ments were  unlawful,  in  that  in  valuing  the 
shareholdings  there  had  not  been  excluded 
from  the  assets  of  the  bank  the  stock  held 
by  it  in  the  Federal  Reserve  Bank,  under 
the  provisions  of  Federal  Reserve  Act  Dec. 
23,  1913,  c.  6,  3i8  Stat.  251. 

"  The  crucial  question  presented  is  whether 
siich  exclusion  is  required  by  section  7  of 
the  Federal  Reserve  Act,  which  in  terms  ex- 
empts Federal  Reserve  banks,  including  the 
capital  stock  and  surplus  therein,  and  the 
income  derived  therefrom,  from  federal,  state, 
and  local  taxation,  except  taxes  upon  real 
estate,  and  section  26  of  that  act,  which 
repeals  all  provisions  of  law  inconsistent 
with  or  superseded  by  any  of  the  provisions 
of  that  act,  to  the  extent  of  such  inconsist- 
ency or  superseding,  or  whether,  on  the  other 
hand,  the  power  of  taxation  is  governed  by 
section  5219  of  the  Revised  Statutes  of  the 
United  States,  which,  as  construed  by  the 
Supreme  Court,  expressly  authorizes  taxa- 
tion by  the  states  of  the  value  of  shares  of 
national  bank  stock  held  by  stockholders 
therein,  without  deduction  on  account  of  the 
fact  that  the  bank's  assets  include  securities 
of  t^e  United  States  which  are  declared  by 
the  statute  authorizing  them  to  be  exempt 
from  taxation  by  or  under  state  authority. 
Act  Feb.  25,  1862,  12  Stat.  c.  33,  pp.  345, 
346;  Rev.  Stat.  §  3701.  Judge  Sater,  who 
presided  in  the  District  Court,  in  the  course 
of  a  well-reasoned  opinion  (First  Nat.  Bank 
of  Cincinnafti  t*.  Dorr,  246  Fed.  163)  reached 
the  conclusion  that  section  5219  of  the  Re- 
vised Statutes  governed,  and  thus  that  the 
bank's  stockholders  were  not  entitled  for 
purposes  of  tax  assessment,  to  any  deduc- 
tion from  the  value  of  their  stockholdings 
on  account  of  the  bank's  holding  of  Federal 
Reserve  Bank  stock.  The  bill  Was  accord- 
ingly dismissed. 

"  We  are  satisfied,  not  only  with  the  cor- 
rectness of  this  conclusion,  but  with  the 
reasoning  of  the  opinion  on  which  the  con- 
clusion is  based,  and  are  content  to  affirm 
the  judgment  upon  that  opinion.  We  think 
it  clear  ,that  Congress  intended  to  place  a 
national  bank's  holdings  of  Federal  Reserve 
Baiik  stock  upon  precisely  the  same  basis 
as  its  holdings  of  government  bonds,  so  far 
as  exemption  from  taxation  is  concerned,  and 
thus  not  to  extend  such  exemption  to  the 
taxation  of  shares  of  national  bank  stock 
held  by  stockholders  therein." 

Vol.  VI,  p.  825,  sec.  7.     [First  ed., 

1914  Supp.,  p.  267.] 

Assessment  of  national  bank  stock -^^fl^ 
vmptions. —  In  Cincinnati  First  Nat.  Bank  v. 
Beaman,  (C.  C.  A.  6th  Cir.  1918)  257  Fed. 
729,  169  C.  C.  A.  17,  it  was  held  that  R.  S. 
sec.  5219  (6  Fed.  Stat.  Ann.  (2d  ed.)  7'96) 
rather  than  this  section  governed  in  deter- 
mining whether  the  stockholders  of  a 
national  bank  were  entitled,  for  purposes  of 


tax  assessment,  to  any  deduction  from  ths 
value  of  their  stockholdings  on  account  of 
the  bank's  holding  of  Federal  Reserve  Bank 
stock. 

Vol.  VI,  p.  826,  sec.  10.     [First  ecL, 
1914  Supp.,  p.  269.] 

Comptroller  holding  over  as  de  jtire  officer. 
— A  Comptroller  of  the  Currency  whose  nomi- 
nation for  reappointment  was  not  actea  on  by 
the  {Senate  prior  to  its  adjournment  but  ^\ho 
continued  nevertheless  to  exercise  the  duties 
of  the  office  of  comptroller  remained  Comp- 
troller of  the  Currency  de  jure  and  conse- 
quently was  a  legally  qualified  member  of 
the  Federal  Reserve  Board  and  entitled  to 
receive  the  salary  prescribed  by  this  section 
to  be  paid  to  the  Comptroller  of  the  Cur- 
rency as  ex  officio  member  of  the  Federal 
Reserve  Board.  (1919)  31  Op.  Atty.-G«n. 
401,  wherein  it  was  said: 

"  It  appears  that  Mx.  Williams  was  a^^- 
pointed  Comptroller  of  the  Currency,  by  and 
with  the  consent  of  the  Senate,  under  a  com- 
mission dated  January  29,  1914.  His  ap- 
tiointment  was  made- under  section  325  of  the 
Revised  Statutes,  in  which  it  is  provided 
that  the  Comptroller  of  the  Currency,  bo 
appointed,  *  shall  hold  office  for  the  term  of 
five  years  unless  sooner  removed  by  the 
President.'  Upon  the  expiration  of  the  five 
years  eo  provided  as  the  ordinary  term  of 
office  of  the  com;ptroller,  on  January  19,  1919, 
the  President  determined  to  appoint  Mr. 
Williams  to  succeed  himself  and  thereupon 
sent  his  name  to  the  Senate  for  confirma- 
tion. The  Senate  adjourned,  however,  with- 
out taking  any  action  in  the  nremisea.  Since 
January  19,  1919,  Mr.  WiUiamB  has  con- 
tinued to  exercise  the  duties  of  the  office  of 
Comptroller  of  the  Currency  and  has  received 
the  salary  thereof  by  virtue  of  the  proviaiona 
of  the  Act  of  March  2,  1895  (28  Stat.  844), 
which  are  as  follows: 

"  *  That  the  Secretary  of  the  Treasury  be, 
and  he  is  hereby,  authorised  and  directed  to 
pay  to  all  officers  under  the  Treasury  De- 
partment whose  terms  of  office  have  expired 
or  shall  expire  before  the  appointment  and 
qualification  of  their  successors,  and  who 
have  been  performing  or  shall  perform  the 
duties  of  their  respective  offices  after  the 
date  of  such  expiration,  the  salary,  compen- 
sation, fees,  or  emoluments  authorized  or 
provided  by  law  in  each  case  for  the  respec- 
tive incumbents  of  the  offices:  Provided, 
That  no  such  payment  shall  be  made  for  any 
services  rendered  by  any  such  officer  wrong- 
fully holding  after  the  appointment  and 
qualification  of  his  successor. 

"  This  statute  was  construed  by  Mr.  Attor- 
ney General  Moody  in  an  opinion  rendered 
June  27,  1906  (25  Op.  636).  In  his  view 
the  statute  provided  for  the  'continuance  in 
office'  of  officers  under  the  Treasury  De- 
partment. I  have  no  reason  to  question  this 
conclusion  which  is  reinforced  by  the  con- 
sideration   that    under    such    circumstanoea 
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the  <^cer  continues  obviously  to  act  under 
and  by  virtue  of  his  original  appointment 
or  e(xnmi8»ion.  In  other  words,  the  language 
must  be  taken  to  be  equivalent  to  the  phrase- 
ology of  many  state  statutes  which  provide 
that  a  term  of  office  shall  continue  for  a 
specified  time  and  thereafter  until  the  office- 
holder's successor  shall  have  been  appointed 
and  qualified.  If  this  view  is  sound,  and 
I  think  it  is,  the  case  which  you  put  falls 
within  numerous  decisions  that  under  such 
circumstances  the  officer  holding  over  holds 
de  jure  and  not  merely  de  facto." 

Vol.  VI,  p.  843,  sec.  5220.    [First 

ed.,  vol.  V,  p.  166^.] 

When  corporate  existence  terminates. — 
During  the  progress  of  liquidation  the  bank 
maintains  its  corporate  existence.  .Fagan 
V.  Texas  Co.,  (Tex.  Civ.  App.  1920)  220 
S.  W.  346. 

Vol.  VI,  p.  850,  sec.  5234.    [First 

ed.,  vol.  V,  p.  170.] 

Amendment  of  section. —  This  section  was 
amended  by  the  Act  of  May  la,  1916,  ch. 
121,  see  1918  Supp.  Fed.  Btat.  Ann.  485. 

V.  Enfqbobment  of  Individual  Liariltit 
OF  Stookholdebs 

2.  Limitations  (p.  860) 

A  bill  in  equity  in  a  federal  court  by  the 
receiver  of  a  national  bank  against  former 
directors  of  the  bank  charging  them  with 
responsibility  for  mismanagement  is  gov- 
erned by  the  statute  of  limitations  of  the 
etate  in  which  such  federal  court  is  sitting. 
Curtis  V,  Metcalf,  (D.  C.  R.  I.  1919)  259 
Fed.  9«1. 

Vol.  VI,  p.  865,  sec.  5236.    [First 

ei,  vol.  V,  p.  176.] 

I.  Claims 
2.  Priority  of  Claims 

f.  Claims  of  Depositors   (p.  867) 

Action  for  deposit  —  Necessity  of  demo/nd. 
—''When  the  oank  failed  and  went  into  the 
hands  of  the  comptroller,  its  business  was 
at  an  end;  and  when  the  comptroller  .  .  • 
directed  the  receiver  to  publish  a  notice  for 
three  consecutive  months,  calling  on  all 
persons  who  might  have  claims  against  the 
bank  to  present  the  same  and  make  legal 
proof  thereof,  this  amounted  to  a  waiver  of 
the  necessity  for  a  demand  by  the  depositor 
before  he  became  entitled  to  sue  for  or  claim 
his  money.  By  closing  its  doors  and  ceas- 
ing to  do  business  the  bank  said  in  effect 
that  it  would  not  pay  the  depositors^  and  the 
law  does  not  require  a  vain  or  fruitless  thing 
to  be  done.*'  England  r.  Hughes,  (Ark. 
1920)  217  S.  W,  13.. 


Vol.  VI,  p.  873,  sec.  5239.    [First 

ed.,  vol.  V,  p.  180.] 

III.  statutory  liability  of  directors  and  en- 
forcement thereof. 

1.  Duties  as  to  management,  in  gen- 

eral, 
d.  Delegation  of  duties. 

2.  Violation  of  banking  laws,  in  gen- 

eral. 

3.  "Knowingly   violate  or   knomngly 

permit,  etc." 
7.  Excessive  loans. 

III.    Statutory    Liability    or    DntEcrroBS 
AND  Enfob<;ement  Thebeof 

1.  Duties  as  to  Management,  in  O^neral 

d.  Delegation  of  Duties  (p.  B79) 
Thefts  by  teller  and  bookke^r^-^  The 
directors  of  a  national  bank  did  not  neces- 
sarily so  neglect  their  duty  as  to  be  answer- 
able for  thefts  by  a  teller  and  bookkeeper, 
concealed  by  overcharging  a  depositor^  or  by 
a  false  addition  in  the  column  of  drafts  or 
deposits  in  the  depositors'  ledger,  merely  be- 
cause they  accepted  the  cashier's  statement 
of  liabilities  and  did  not  inspect  the  de- 
positors' ledger,  even  after  an  apparent 
shrinkage  in  deposits,  where  the  cashier's 
statements  of  assets  always  were  correct,  the 
semiannual  examination  by  the  government 
examiners  had  disclosed  nothing  pointing  to 
malfeasance,  and  they  were  encouraged  in 
their  belief  that  all  was  well  by  the  presi- 
dent, whose  responsibility  as  executive 
officer,  interest  as  large  stockholder  and  de- 
jiositor,  and  knowledge  from  long  daily  pres- 
ence in  the  bank  were  greater  than  theirs. 
Bates  V,  Dresser,  (1920)  251  U.  S.  524,  40 
S.  Ct.  247,  64  U.  S.  (L.  ed.)  — ,  modifying 
and  affirming  (C.  G.  A.  1st  Cir.  1918)  250 
Fed.  52*5,  162  C.  C  A.  541.  This  case  held 
however  that  the  failure  of  tihe  president 
and  executive  officer  of  a  national  bank  to 
heed  hints  and  warnings,  including  an  appar- 
ent shrinkage  in  deposits,  which,  however 
little  they  may  have  pointed  to  the  specific 
facts  of  theft  by  a  teller  and  bookkeeper, 
would,  if  accepted,  have  led  to  an  examina- 
tion of  the  depositors'  ledger,  thereby  dis- 
closing past  and  preventing  future  thefts, 
may  h^  treated  by  the  courts  as  such  negli- 
gence as  renders  him  liable  for  thefts  by  such 
employee  after  he  had  the  warnings  which 
should  have  led  to  steps  that  would  have 
made  fraud  impossible,  even  though  the  pre- 
cise form  that  the  fraud  would  take  hardly 
could  have  been  foreseen.  It  was  further 
held  that  the  reduced  amount  which  a  cir- 
cuit court  of  appeals,  modifying  a  decree 
of  a  district  court,  finds  to  be  due  the  re- 
ceiver of  a  national  bank  from  its  president 
on  account  of  the  latter's  failure  to  guard 
against  thefts  by  a  teller  and  bookkeeper 
should  bear  interest  from  the  date  of  the  de- 
cree of  the  district  court  until  the  receiver 
interposed    a    delay    by    appealing    to    the 
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Supreme  Court  from  the  decree  of  the  circuit 
court  of  appeals. 

2    Violation  of  Banking  Lau>8,  in   General 

(p.  879) 

Meaaure  of  directoz'B  legal  liability. —  In 
Fairbanks  First  Nat.  Bank  «t\  Noyes,  (C.  C. 
A.  9th  Cir.  1919)  257  Fed.  593,  168  C.  C.  A. 
54l3,  a  director  was  sued  for  damages  for  the 
declaration  of  an  illegal  dividend  and  for 
making  loans  in  excess  of  the  amount  per- 
mitted by  the  National  Banking  Law.  In 
holding  that  he  was  not  liable,  the  court 
said:  "We  are  led  to  the  inquiry,  Wliat 
is  the  measure  of  the  appellee's  legal  lia- 
bility to  the  bank  of  which  he  was  director 
in  causes  of  action  such  as  are  here  brought 
before  us?  The  appellee  contends  that  the 
only  rule  of  liability  is  that  which  is  de- 
fined in  Yates  t*.  Jonee  National  Bank,  206 
U.  S.  15»,  27  Sup.  Ct.  638,  61  L.  Ed.  1002, 
where  the  court  held  that  the  National 
Banking  Act  itself  affords  the  exclusive  rule 
by  which  to  measure  the  right  to  recover 
damages  from  directors  based  upon  loss  re- 
sulting solely  from  their  violation  of  the 
duty  expressly  imposed  upon  them  by  a  pro- 
vision of  the  act,  and  that  under  that  act 
proof  of  something  more  than  negligence  is 
required,  and  that  there  must  be  proof  that 
the  violation  was  in  effect  intentional.  In 
that  case  the  charge  against  the  directors 
was  that  they  had  made  false  reports  of  the 
condition  of  the  bank,  and  the  decision  was 
controlled  by  the  consideration  that  in  mak- 
ing and  publishing  the  official  reports  of  the 
condition  of  the  bank  the  directors  were 
acting  in  obedience  to  the  National  Banking 
Act,  and  that,  where  a  statute  creates  a 
duty  and  prescribes  a  penalty  for  nonper- 
formance, the  rule  prescribed  in  the  statute 
is  the  exclusive  test  of  liability.  That  de- 
cision was  followed  and  its  doctrine  was  ap- 
plied in  Williams  v.  Spensley,  261  Fed.  68, 
163  C.  C.  A.  SOS,  where  the  suit  was  against 
directors  on  their  liability  for  declaring 
dividends  voted  out  of  the  capital  stock,  and 
where  the  court  said: 

"'Appellant  contends  that  the  liability  of 
a  national  bank  director  for  voting  and  de- 
claring dividends  out  of  the  capital  is  an 
(ibsolute  liability,  and  no  question  of  good 
faith,  diligence,  or  knowledge  on  the  part  of 
a  director  that  such  dividends  may  impair 
the  bank's  capital  is  involved.  This  conten- 
tion must  be  rejected,  both  on  principle  and 
authority.  See  Yates  t\  Jones  National 
Bank,  206  U.  S.  158,  27  Sup.  Ct.  638,  61 
L.  Ed.  1002.' 

"The  appellant  in  its  brief  admits  that 
this  is  not  an  action  founded  upon  the 
common-law  liability  of  the  appellee,  but 
observes  that  under  the  facts  developed  at 
the  trial  the  appellee  was  liable  for  willful 
neglect  of  his  duty  as  director,  within  the 
doctrine  of  the  dei'ision  of  this  court  in 
McCormick  v.  King,  241  Fed.  737,  154  C.  C. 
A.  439,  where  we  held  that  the  statutory 
liability  of  directors  of  a  national  bank,  as 


prescribed  in  section  5239,  Rev.  8t.  is  the 
measure  of  the  right  of  recoveiy  against 
them  for  loss  resulting  solely  from  their 
violation  of  the  express  provisions  of  the 
statute,  but  that  that  does  not  exclude  their 
common-law  liability  for  n^ligence  in  the 
management  of  business  of  the  bank  in  vio- 
lation of  their  oath  of  office  which  results  in 
loss  to  its  creditors  and  stockholders. 

"In  the  present  case,  in  the  first,  third, 
fourth,  and  fifth  causes  of  action,  the  appel- 
lant expressly  counts  upon  violations  of 
that  provision  of  the  National  Banking  Act 
which  prohibits  loans  in  excess  of  the 
amount  permitted  by  the  act.  As  to  those 
causes  of  action  we  think  it  clear  that  the 
rule  of  liability  is  that  which  is  defined  in 
Yates  V,  Jones  National  Bank,  206  U.  S. 
158,  27  Sup.  Ct.  638,  51  L.  Ed.  1002.  But 
if  we  were  to  apply  to  all  of  these  causes  of 
action  'the  common-law  rule  of  liability 
recognized  by  this  court  in  McCormick  v. 
King,  there  is  still  nothing  in  the  evidence 
to  show  that  the  appellee  has  been  guilty  of 
negligence  in  the  management  of  the  bank 
which  has  resulted  in  loss  to  its  creditors 
or  stockholders.  In  Briggs  t\  Spaulding,  141 
U.  S.  182,  11  Sup.  Ct.  924,  36  L.  Ed.  662,  the 
court  announced  the  rule  of  liability  of 
directors,  saying  that  directors  of  a  national 
bank  must  exercise  ordinary  care  and  pru- 
dence in  the  administration  of  the  affairs  of 
the  bank,  but  that  they  shall  not  be  per- 
mitted to  be  shielded  from  liability  because 
of  want  of  knowledge  of  wrongdoing,  if  that 
ignorance  is  the  result  of  gross  inattention, 
and  that  they  cannot  be  held  responsible  for 
losses  resulting  from  the  wrongful  acts  of 
other  directors,  unless  the  loss  is  the  conse- 
quence of  their  own  neglect  of  duty.  In  the 
McCormick  Case  this  court  said: 

"'No  one  would  contend  that  a  director 
must  look  into  details  of  management,  or 
keep  closelv  in  touch  with  routine  matters, 
or  know  intimately  to  whom  credits  are 
given.' 

"The  appellee  became  a  director  of  the 
bank  in  consequence  of  the  insistence  of  the 
other  directors.  He  was  not  a  banking  man. 
He  knew  nothing  of  the  banking  business, 
and  when  he  discovered  evidences  of  irregu- 
larity in  the  management  of  the  bank  »  busi- 
ness he  resigned  his  office.  At  times  he 
protested  against  the  method  in  which  the 
business  was  done.  He  urged  that  the 
branch  agencies  be  closed.  In  declaring  the 
dividend  which  gives  rise  to  the  second 
cause  of  action,  the  directors  acted  under 
the  advice  of  McGinn,  the  regularly  re- 
tained attorney  for  the  bank,  who  is  now  a 
director  and  one  of  the  principal  stock- 
holders of  the  corporation  which  brings  this 
suit." 

3.  Knotoingly  Violate  or  Knowingly  PermU, 

etc.  (p.  880) 

Participating  in  or  assenting  to  ezoetsiTe 
loans. —  Directors  of  a  national  bank  cannot 
be  held  liable,  under  R.  S.  sec.  5200  and  this 
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section,  for  knowingly  participating  in  or 
assenting  to  an  excessive  loan  unless  such 
participation  or  assent  was  not  through 
mere  negligence,  but  was  knowing  and  in 
effect  intentional.  If,  however,  a  director 
deliberately  refrains  from  investigating 
that  which  it  is  his  duty  to  investigate,  any 
violation  of  the  statute  must  be  regarded 
as  in  effect  intentional.  Corsicana  Nat. 
Bank  r.  Johnson,  (1919)  261  U.  S.  68,  40  S. 
Ct.  82,  64  U.  S.  (L.  ed.)  — ,  wherein  the 
court  said:  "Under  the  rule  settled  by  fa- 
miliar decisions  of  this  court,  in  order  for 
the  bank  to  prevail  in  this  action  it  must 
appear,  not  only  that  the  liabilities  of  a 
person,  company,  firm,  etc.,  to  the  bank  for 
money  borrowed  were  permitted  to  exceed 
the  preflcribed  limit,  but  that  defendant, 
while  a  director,  participated  in  or  as- 
fiented  to  the  excessive  loan  or  loans,  not 
through  mere  negligence,  but  knowingly  and 
in  effect  intentionallv,  Yates  V.  Jones  Nat. 
Bank,  206  U.  S.  158";  180;  with  this  quali- 
fication, that  if  he  deliberately  refrained 
from  investigating  that  which  it  was  his 
duty  to  investigate,  any  resulting  violation 
of  Uie  statute  must  be  regarded  as  '  in  effect 
intentional.'  Thomas  v.  Taylor,  224  U.  8. 
73,  82;  Jones  Nat.  Bank  v.  Yates,  240  U.  S. 
541,  556." 

7.  Ewcessive  Loans   (p.  881) 

Personal  or  financial  responiibility  of  bor- 
rower a«  material  in  action  against  di- 
rector.—  The  question  whether  a  director  of 
a  national  bank  knowingly  participated  in 
or  assented  to,  contrary  to  this  section,  the 
making  of  a  loan  in  excess  of  the  limit  pre- 
scribed by  R.  8.  sec.  6200,  is  not  to  be  con- 
fused by  any  consideration  of  the  supposed 
personal  or  financial  standing  of  the  bor- 
rower. Corsicana  Nat.  Bank  v.  Johnson, 
(1919)  251  U.  S.  68,  40  8.  Ct.  82,  64  U.  8. 
(L.  ed.)  — . 

Accrual  of  cause  of  action  against  a  di- 
rector.— A  cause  of  action  against  a  na- 
tional hank  director  for  knowingly  partici- 
pating in  an  excessive  loan  accrues  when  the 
bank,  through  his  act,  parts  with  the  money 
loaned,  receiving  in  return  negotiable  paper 
that  it  cannot  lawfully  Accept  because  the 
transaction  is  prohibited.  The  damage,  as 
well  as  the  injury,  is  complete  at  that  time, 
and  the  bank  is  not  obliged  to  await  the 
maturity  of  the  paper  before  suing.  Cor- 
sicana Nat.  Bank  t*.  Johnson,  (1919)  251  U. 
S.  68,  40  S.  Ct.  82,  64  U.  8.   (L.  ed.)   — . 

Suit  against  one  of  several  offending  di- 
rectors.—  Every  director  of  a  national  bank 
knowingly  participating  in  or  assenting  to 
a  loan  in  excess  of  the  limit  prescribed  by 
R.  8.  sec.  5200,  is  made  liable  by  this  sec- 
tion in  his  personal  and  individual  capacity, 
without  regard  to  the  question  whether  other 
directors  likewise  are  liable;  and  he  may 
alone  be  sued.  Corsicana  Nat.  Bank  v. 
Johnson,  (1919)  251  U.  8.  68,  40  8.  Ct.  82, 
64  V.  S.   (L.  ed.)  — . 


Absence  of  improper  motive  as  defense  in 
action  against  director. —  The  absence  of  any 
improper  motive  or  desire  for  personal 
profit  on  defendant's  part  is  no  defense  to 
an  action  against  a  director  of  a  national 
bank  for  violating  this  section  and  R.  S. 
sec.  5239,  by  knowingly  participating  in  or 
assenting  to  an  excessive  loan.  Corsicana 
Nat.  Bank  v.  Johnson,  (1919)  251  U.  8. 
68,  40  8,  Ct.  82,  64  U.  S.    (L.  ed.)   — . 

Damages  in  action  by  bank  aganst  di- 
rector.—  The  entire  sum  loaned,  plus  inter- 
est and  less  salvage,  should  be  treated  as 
the  damages  sustained  by  a  national  bank 
through  a  director's  knowing  participation 
in  or  assent  to  an  excessive  loan,  and  not 
merely  the  excess  above  what  lawfully  might 
have  been  loaned,  where  the  entire  excess 
loan  formed  but  a  single  transaction.  Cor- 
sicana Nat.  Bank  t\  Johnson,  (1919)  251 
U.  8.  68,  40  8.  Ct.  82,  64  U.  8.   (L.  ed.)  — . 

The  question  whether  a  loan  company  hav- 
ing the  same  directors  and  managers  as  a 
national  bank  and  identity  of  stock  inter- 
est, upon  rescinding  for  fraud  a  sale  to  it  by 
the  Jbank  of  the  notes  and  indebtedness  of  a 
borrower  for  their  full  face  value,  received 
full  restitution  from  the  bank,  is  not  ma- 
terial as  bearing  either  upon  the  bank's 
right  to  sue  a  director  for  having  know- 
ingly participated  in,  or  assented  to,  an  ex- 
cessive loan  to  such  borrower,  or  upon  the 
question  of  damages.  Corsicana  Nat.  Bank 
r.  Johnson,  (1919)  251  U.  S.  68,  40  S.  Ct. 
82,  64  U.  8.   (L.  ed.)  — . 

The  damages  sustained  by  a  national 
bank  by  reason  of  a  director's  knowing  par- 
ticipation in  or  assent  to  an  excessive  loan, 
are  satisfied  by  a  transfer  of  the  borrow- 
er's notes  and  indebtedness  to  another  cor- 
poration for  their  full  face  value  if,  and 
only  if,  the  transfer  is  good  and  valid  as 
against  such  corporation  and  its  stock- 
holders, or  is  duly  ratified  by  them.  Cor- 
sicana Nat.  Bank*  r.  Johnson,  (1919)  251 
U.  8.  68,  40  8.  Ct.  82,  64  U.  8.  (L.  ed.)  -^, 
which  held,  however,  that  a  national  bank 
director  cannot  escape  liability  for  know- 
ingly participating  in  or  assenting  to  an 
excessive  loan  because  of  a  sale  of  the  bor- 
rower's notes  and  indebtedness  for  their  full 
face  value  to  a  loan  company  having  the 
same  directors  and  managers  as  the  bank, 
and  identity  of  stock  ownership,  if  the 
transfer  was  made  under  circumstances  ren- 
dering it  voidable  as  against  the  loan  com- 
pany and  as  against  the  stockholders  of 
both  corporations,  and  the  stockholders 
of  the  loan  company  exercised  their  right 
to  rescind  without  unreasonable  delay  and 
gave  notice  to  the  bank,  and  the  bank,  rec- 
ognizing the  justness  of  the  claim,  restored 
to  the  loan  company  what  was  accepted  as 
the  equivalent  in  value  of  that  which  the 
bank  had  received  for  the  transfer,  the  di- 
rector not  having  changed  his  position  and 
not  being  prejudiced  by  such  delay  as  there 
was  in  exercising  the  right  to  rescind. 

A  national  bank  may  recover  from  a  di- 
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rector  the  damages  sustained  by  reason  of 
liis  knowing  participation  in  or  assent  to 
an  excessive  loan,  contrary  to  R.  S.  sec.  5200 
and  this  section,  although  it  remained  sol- 
vent or  even  prosperous,  and  irrespective  of 
any  changes  in  stockholding  interest  or  con- 
trol occurring  between  the  time,  the  cause 
of  action  arose  and  the  time  of  the  com- 
mencement of  the  suit  or  of  the  trial,  and 
even  if  the  new  stockholders  acquired  their 
interests  with  knowledge  of  the  fact  that 
a  loss  had  been  sustained,  and  that  such  di- 
rector was  responsible  for  it.  Corsicana 
Nat.  Bank  t*.  Johnson,  (1919)  251  U.  S. 
68,  40  S.  Ct.  82,  64  U.  S.   (L.  ed.)  — . 

Vol.  VI,  p.  915,  sec.  1.     [First  ed., 

vol.  V,  p.  183.] 

The  power  of  the  comptroller  to  appoint 
a  receiver. —  To  the  same  effect  as  the  origi- 
nal annotation  see  (1917)  SI  Op.  Atty.- 
Gen.  157,  wherein  acting  Attorney  General 
John  W.  Davis  said: 

''Individual  liability  for  the  debts  of  a 
national  bank  was  in^posed  upon  its  share- 
holders by  section  12  of  the  national  bank 
act  of  1864  (R.  S.  sec.  5151).  Provision 
was  also  made  in  a  number  of  cases  for  the 
appointment  by  the  comptroller  of  a  re- 
ceiver to  wind  up  the  affairs  of  a  bank  and 
to  enforce  where  necessary  the  individual 
liability  of  shareholders.  .  .  .  Prior  to  1876, 
however,  the  comptroller  possessed  no  au- 
thority to  appoint  a  receiver  of  a  national 
bank  on  the  ground  of  its  insolvency.  To 
remedy  this  and  other  defects  in  the  then 
existing  law,  the  act  of  June  90,  1876,  was 
passed,  upon  the  request  of'  the  Comptroller 
of  the  Currency  made  in  a  letter  of  March 
6,  1876,  explaining  the  bill  as  prepared  by 
him.  (See  Cong.  Rec.,  44th  Cong.,  1st 
sess.,  p.  2227.)  In  this  letter  the  provision 
of  section  1  quoted  above  was  explained 
as  —  'intended  to  authorize  the  Comp- 
troller to  appoint  receivers  of  national 
banks  in  all  cases  of  insolvency  of  such  in- 
stitutions, and  experience  has  shown  that 
such   a  provision   is  necessary.' 

"The  purpose  of  section  2  was  explained 
as  follows: 

" '  In  several  cases  of  banks  in  voluntary 
liquidation  a  small  amount  of  indebtedness 
remains  unpaid.  Under  existing  laws  the 
comptroller  has  no  power  to  appoint  re- 
ceivers in  such  cases;  but  it  is  necessary 
under  the  decision  of  the  Supreme  Court 
[Kennedy  t\  Gibson,  8  Wall.  505-61  for 
him  to  appoint  a  receiver  in  order  that  the 
personal  liability  may  be  enforced.  If  the 
creditors  could  bring  a  suit  in  their  own 
name  against  the  shareholders,  it  is  prob- 
able that  the  amount  of  indebtedness  in 
every  such  instance  could  be  collected  with- 
out the  necessity  of  the  expense  of  a  re- 
ceivership. If  the  bill  under  consideration 
should  become  a  law,  any  creditor,  in  his 
own  behalf,  or  in  behalf  of  himself  and 
other    creditors,    might    enforce    individual 


liability  against  shareholders  of  national 
banks.' 

"  It  seems  clear  from  this  explanation, 
wliich  was  apparently  accepted  by  Congress, 
tbat  the  remedy  given  to  creditors  by  sec- 
tion 2  was  understood  to  be  merely  cumu- 
lative and  not  designed  to  impair  or  re- 
strict the  authority  conferred  upon  the 
comptroller  by  section  1. 

''It  was  accordingly  held  in  Washington 
National  Bank  r.  Eckels  (1893;  57  Fed. 
870)  that  the  comptroller  may  appoint  a 
receiver,  when  satisfied  that  a  bank  is  in- 
solvent, to  close  up  its  affairs  and  enforce 
the  liability  of  its  stockholders,  even  though 
the  bank  has  previously  gone  into  voluntary 
liquidation. 

"  Doubt  is  said  to  be  thrown  upon  this 
construction  of  the  act  by  the  opinion  in 
the  case  of  Williamson  t\  American  National 
Bank  (C.  C.  A.,  4th  Cir.,  1902;  115  Fed- 
793).  In  that  case  the  assignee  of  a  bank 
at  Asheville,  N.  C,  which  was  in  voluntary 
liquidation,  and  a  creditor  of  the  bank  filed 
a  bill  in  equitv  in  South  Carolina  against  a 
single  shareholder  to  enforce  his  individual 
liability.  The  bill  was  demurred  to  on  the 
grounds  that  the  Circuit  Court  of  North 
Carolina  alone  had  jurisdiction  of  such  a 
bill,  that  the  other  shareholders  of  the 
bank  were  necessary  parties,  and  that  there 
was  a  misjoinder  of  plaintiffs. 

"In  sustaining  the  demurrer  it  was 
stated  in  the  opinion  by  Judge  Keller, 
among  other  reasons,  that  the  remedy  pro- 
vided by  section  2  for  enforcing  the  liabil- 
ity of  shareholders  of  a  bank  in  process  of 
voluntary  liquidation  '  is  exclusive  in  such 
cases  and  must  be  strictly  pursued ' ;  citing 
Pollard  t>.  Bailey  (20  Wall.  527)  and  Bank 
«?.  Francklyn  (120  U.  S.  747),  which  hold 
that  where  the  same  act  creates  a  right  and 
provides  a  remedy  for  its  enforcement  such 
remedy   is  exclusive. 

"This  view  of  section  2  is  expressly  dis- 
approved in  the  more  recent  case  of  King  v. 
Pomeroy  (C.  C.  A.,  8th  Cir.,  1903;  121  Fed. 
287),  in  which  it  is  clearly  shown  by  the 
opinion  of  Judge  Sanborn  that  the  act  of 
June  30,  1876,  does  not  create  a  right 
against  shareholders  in  favor  of  creditors 
and  prescribe  an  exclusive  remedy  for  the 
enforcement  of  the  right,  but  that  op  the 
contrary  the  right  against  shareholders  was 
treated  by  the  act  of  1864  (R.  S.  sec.  5161), 
that  from  the  time  of  the  creation  of  this 
right  ample  remedy  has  existed  for  its  en- 
forcement through  the  general  powers  of 
the  equity  courts  and  that  section  2  did  not 
abrogate  or  limit  that  remedy  but  merely 
added  another  —  *  under  the  familiar  rule 
that  where  a  statute  simply  gives  a  new 
remedy  in  a  case  in  which  the  right  and  an 
ajipropriate  remedy  existed  before  its  en- 
actment, it  is  cumulative  and  not  exclu- 
sive'  (p.  292).  The  opinion  of  Judge  San- 
born, which  seems  to  be  supported  by  Rich- 
mond V.  Irons  (121  U.  S.  27),  is  believed  to 
express  the  proper  view  of  the  statute,  and 
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Jus  reasoning  is  thought  to  apply  with 
equal  force  to  show  that  the  remedy  given, 
in  section  .2  to  the  shareholders  is  likewise 
cumulative  and  not  exclusive  in  its  relation 
to  the  remedy  provided  in  section  1  to  be 
pursued  by  the  comptroller.  In  my  opin- 
ion, therefore,  the  comptroller  has  author- 
ity to  appoint  a  receiver  for  a  bank  on  the 
ground  of  its  insolvency  after  as  well  as  be- 
fore it  has  gone  into  voluntary  liquidation 
and  for  the  same  purposes." 

1918  Supp.,  p.  478,  sec.  4. 

Limitations  relating  to  chargea  for  collec- 
tion and  payment  of  checks  as  applicable  to 
atate  banks. —  The  limitations  contained  in 
section  13  of*  the  Federal  Reserve  Act,  as 
amended,  relating  to  charges  for  the  collec- 
tion and  payment  of  checks,  do  not  apply 
to  state  banks  not  connected  with  the 
Federal  Reserve  system  as  members  or 
depositors.  Checks  on  banks  making  such 
charges  cannot,  however,  be  cleared  or  col- 
lected through  Federal  Reserve  banks. 
(1918)  31  Op.  Atty.-Gen.  245,  wherein  it 
was  said:  "  The.  limitations  as  to  charges 
referred  to  in  the  question  submitted  are 
contained  in  the  second  proviso  quoted  above. 
This  proviso,  apparently  recognizing  an 
existing  right  of  member  and  nonmember 
banks  to  make  reasonable  charges  for  the 
collection  or  payment  of  checks  and  drafts 
and  remission  therefor  by  exchange  or  other- 
wise, provides  (1)  that  these  charges  are 
*  to  be  determined  and  regulated  by  the 
Federal  Reserve  Board,  but  in  no  case  to  ex- 
ceed 10  cents  per  $100,'  but  (2)  that  'no 
charges  shall  be  made  against  the  Federal 
Reserve  banks.'  Clearly  these  limitations 
apply  to  national  banks,  which  are  compelled 
to  be  member  banks,  to  such  state  banks  as 
become  member  banks  by  voluntarily  ac- 
cepting the  terms  and  provisions  of  the 
Federal  Reserve  Act,  and  to  sueh  other  state 
banks  as  do  not  become  member  banks  bnt 
by  becoming  depositors  in  Federal  Reserve 
banks  upon  the  conditions  specified  avail 
themselves  directly  of  the  facilities  of  the 
Federal  Reserve  clearing  system. 

"  The  specific  question  to  be  determined,  is 
whether  these  limitations  apply  to  nonmem- 
ber atate  banks  which  do  not  become  deposi- 


tors but  checks  upon  which  may  pass  through 
Federal  Reserve  banks  in  process  of  clearing 
or  collection. 

"  The  theory  and  scheme  of  the  Federal 
Reserve  legislation  seems  inconsistent  with 
the  purpose  on  the  part  of  Congress  to  sub- 
ject state  banks  against  their  will  to 
federal  control  or  regulation.  State  banks 
are  not  compelled  to  become  members  of  the 
Federal  Reserve  system  or  depositors  theroin. 
Those  possessing  the  necessary  qualifications 
are,  however,  invited  to  become  members, 
'ihey  are  not  only  free  to  accept  or  decline, 
but  if  they  accept  remain  at  liberty  to  with- 
draw from  the  system.  (Sec.  9.)  By  sec- 
tion 13,  as  amended,  state  banks  not  desir- 
ing to  become  members  or  too  small  to  be 
eligible  for  membership  are  likewise  invited 
to  share  in  the  clearing  and  collection  facili- 
ties of  the  system  by  becoming  depositors  in 
Federal  Reserve  banks.  But  they  may  accept 
or  reject  the  invitation,  and  if  they  become 
depositors  may  close  their  accounts  at  their 
pleasure. 

''  It  would  accordingly  seem  that  the 
limitations  referred  to  ought  not  to  be  re- 
yarded  as  intended  to  be  imposed  upon  state 
banks  not  connected  with  the  Federal  Reserve 
system  as  members  or  depositors  against  the 
will  of  such  banks,  unless  that  intention 
dearly  appears. 

"  The  term  '  nonmember  bank,'  as  used  in 
the  proviso,  may  reasonably  be  construed  as 
referring  to  a  nonmember  bank  that  has  be- 
come a  depositor  as  authorized  in  the  pre- 
ceding provisions  of  the  paragraph.  If  this 
term  is  so  construed,  obviously  the  provision 
requiring  charges  '  to  be  determined  and 
regulated  by  the  Federal  Reserve  Board,  but 
in  no  case  to  exceed  10  cents  per  $100/  will 
have  no  application  to  nonmember  state 
banks  which  are  not  depositors  in  a  Federal 
Kcseri'e  bank.  The  broad  language  of  the  con- 
cluding clause,  *  no  such  charges  shall  be 
made  against  the  Federal  Reserve  banks,*  may 
be  construed  not  as  directed  against  state 
banks  which  are  not  depositors  but  merely 
as  specifying  a  condition  upon  which  checks 
may  clear  through  the  Federal  Reserve 
banks  —  in  effect  a  prohibition  against  the 
payment  of  such  charges  by  the  Federal  Re- 
serve banka." 
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Vol.  VI,  p.  9H  sec.  2169.     [First 

e<L,  vol.  V,  p.  207.] 

"Free  white  persons "— iTtfulii. — A  Hindu 
is  a  "free  white  person*'  within  the  mean- 
ing of  this  section  and  entitled  to  naturaliza- 
tion. In  re  Mohan  Singh,  (S.  D.  Cal.  1919) 
257  Fed.  209,  wherein  it  was  said:  "  Modern 
ethnologists  use  the  terms  'white'  and 
*  Caucasian  '  synonymously  and  interchange- 
ably. Seemingly  the  preponderance  of  re- 
spectable opinion  includes  the  Hindus  of 
India  as  members  of  the  Aryan  branch  or 
stock  of  the  so-called  Caucasian  or  white 
race.  See  Keport  of  the  Immigration  Com- 
mission, Senate  Document  No.  662,  61st  Con- 
gress, Third  Seseion.  I  have  been  cited  to  no 
anthropological  authorities  which  include  the 
Hindus  in  any  of  the  other  races  of  man- 
kind. They  belong  to  the  Aryan  stock,  and 
therefore  to  the  Caucasian  or  white  race,  be- 
cause of  certain  physical  and  other  peculiari- 
ties possessed  by  them  and  which  indubitably 
mark  their  descent.  '  Caucasians '  are 
'white,'  whether  they  live  under  the  tropic 
sun,  and  therefore  have  a  very  dark  skin,  or 
abide  in  northern  climes,  and  possess  a  light 
one.  The  possession  of  a  '  common  racial 
stamp '  is  the  basis  of  classification. 

"My  conclusion  is  that,  in  the  absence  of 
any  more  definite  expression  by  Congress, 
which  is  the  body  possessing  the  power  to 
determine  who  may  lawfully  apply  for 
naturalization,  any  members  of  the  white  or 
Caucasian  race,  possessing  the  proper  quali- 
fications in  every  other  respect,  are  entitled 
to  admission  under  the  general  wording  of 
the  statute  respecting  'all  free  white  per- 
:sons.'  In  the  absence  of  an  authoritative 
declaration  or  requirement  to  that  effect,  it 
would  seem  a  travesty  on  justice  that  a  re- 
ined and  enlightened  high  caste  Hindu 
should  be  denied  admission  on  the  ground 
that  his  skin  is  dark,  and  therefore  he  is  not 
a  '  white  person/  and  at  the  same  time  a 
Hottentot  should  be  admitted  merely  because 
he  is  'of  African  nativity.'  The  same  ob- 
servation might  apply  with  respect  to  equally 
enlightened  members  of  other  races  who  are 
now  denied  admission  on  the  ground  that 
they  fall  without  the  designation  white  or 
Caucasian." 

Vol.  VI,  p.  947,  sec.  2171.    [First 

ed.,  vol.  V,  p.  208.] 

This  section  was  not  repealed  by  the  Act 
of  June  29,  1906,  ch.  3592  (6  Fed.  Stat.  Ann. 
/2d.  ed.)  962).  Grahl  t?.  U.  S.,  (C.  C.  A. 
7th  Cir.  1919)  261  Fed.  487. 

Vol.  VI,  p.  958,  sec.  4,  par.  first. 

[First  ed.,  1909  Supp.,  p.  366.] 

The  requirement  as  to  declaration  of  date 

(Of   arrival   is    jurisdictional,   In  re   Elliott, 


(S.  D.  Tex.  1920)  263  Fed.  143,  holding  a 
declaration  necessary  where  the  alien  passed 
Through  the  United  States  before  the  act, 
resided  for  years  in  Mexico  and  returned  to 
the  United  States  after  the  passage  of  the 
act.  The  court  said:  "The  act  of  1906  is 
not  concerned  with  arrivals  in  the  United 
States  which  are  merely  incidental  to  the 
passage  of  persons  into  and  through  the 
country.  It  is  only  concerned  with  those 
arrivals  which  are  made  the  basis  of  the 
claim  to  citizenship.^' 

Amendment  of  declaration  of  intention  by 
nunc  pro  tunc  order. — A  court  has  no  power 
to  admit  an  alien  to  citizenship  by  granting 
an  order  nunc  pro  tunc  permitting  him  to 
amend  his  declaration  of  intention  and  peti- 
tion for  naturalization  by  striking  out  an 
erroneous  renunciation  of  allegiance  to  a 
particular  foreign  sovereignty  and  substitut- 
ing another  therefor.  U.  S.  v.  Vogel,  (C.  C. 
A.  2d  Cir.  1919)  262  Fed'.  262.  Regarding 
the  power  of  the  court  to  allow  such  an 
amendment,  it  was  said: 

"  When  the  Act  of  June  29,  1906  (34  Stat. 
596),  was  enacted  'as  a  uniform  rule  of 
naturalization,'  Congress  dictated  in  particu- 
larity as  to  wliat  the  declaration  of  intention 
should  consist  of,  and  required  the  applicant 
to  particularize  as  to  the  sovereignty  from 
whence  he  came  and  which  he  was  renounc- 
ing. The  system  is  statutory,  and  the  only 
province  of  the  courts  is  to  ascertain  the 
will  of  Congress  and  execute  it  accordingly. 
Citizenship  can  only  be  obtained  by  comply- 
ing with  the  terms  as  prescribed  by  Con- 
gress. The  act  itself  provides  the  terms  to 
an  explicit  degree  when  'an  alien  may  be 
admitted  to  become  a  citizen  in  the  manner 
and  not  otherwise.'  Citizenship  may  not  be 
obtained  by  an  alien  in  any  other  manner. 
Every  material  obligation,  as  imposed  by 
statute,  constitutes  a  part  of  the  manner 
as  contemplated  by  Congress  in  the  act  The 
act  provides  that  an  alien  shall  renounce 
*  particularly  by  name  to  the  prince,  poten- 
tate, state,  "or  sovereignty  of  which  he  was 
before  a  citizen  or  subject'  at  the  .'vppro- 
priate  time  in  each  instrument.  It  is  not 
within  the  power  of  courts,  in  our  opinion, 
to  vary  this  rule  and  permit  the  applicant 
at  a  later  time  to  recognize  his  mistake  and 
ask  to  change  it,  for  to  do  so  would  be  per- 
mitting the  applicant  to  declare  his  intention 
of  renunciation  at  a  time  other  than  when 
making  his  application. 

**  When  making  his  declaration  and  signing 
his  petition  and  filing  the  same  is  the  time 
he  must  announce  his  renunciation  as  a  citi- 
zen or  subject  uf  the  particular  government. 
It  was  the  intent  of  Congress  to  have  such 
renunciation  of  the  particular  foreign  sov- 
ereignty made  contemporaneously  with  the 
execution  and  filing  of  each  of  the  necessary 
instruments,  and  the  court  is  without  power 
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l&ter  to  permit  a  change  to  date  back  by 
granting  an  order  nunc  pro  tunc. 

"  For  the  court  to  do  so,  we  think,  is  read- 
ing into  the  statute  a  permission  which  is 
timtamount  to  a  trespass  upon  tlie  executive 
domain,  nor  can  the  court  say  which  steps 
must  be  complied  with  and  which  may  be 
omitted  in  compliance,  and  which  may  be 
corrected  if  error  creep  in.  To  permit  such 
power  in  the  court  would  frustrate  the  whole 
act;  it  would  place  the  power  of  t^e  court 
above  the  terms  of  the  act.  To  permit  of  a 
substantive  amendment  would,  in  but  a  step 
further,  permit  naturalization  to  become 
effective  without  amending  an  insufficient 
declaration.  This  the  courts  cannot  and 
should  not  do.  We  think  the  court  below 
was  without  the  power  to  grant  the  ord«r 
nunc  pro  tunc,  and  erred  in  admitting  the 
appellee  to  citizenship." 

• 

Vol.  VI,  p.  967,  sec.  4,  par.  fourth. 

[First  ed.,  1909  Supp.,  p.  368.] 

II.   "  Ck)NTINUOUSLY   RESIDED"    (p.   968) 

Absence  abroad. — An  alien  is  not  entitled 
to  naturalization  upon  an  application,  where 
it  appears  that  he  has  been  absent  for  four 
years  and  seven  months  of  the  five-year 
period  required  by  this  paragraph  for  resi- 
dence in  the  United  States,  and  for  seven 
months  of  the  one-^ar  period  required  for 
residence  in  a  particular  state.  U.  S.  i;. 
Bragg,   (E.  D.  Pa.  1919)  257  Fed.  588. 

Vol.  VI,  p.  975,  sec.  6.     [First  ed., 

1909  Supp.,  p.  370.] 

Petition  filed  on  verge  of  war. —  The  fact 
that  this  section  provides  that,  in  lieu  of 
the  hearing  of  the  alien's  request  in  open 
court  made  at  the  time  of  the  hearing,  no 
hearing  shall  be  had  until  after  a  formal 
petition  by  the  alien  has  l)een  on  file  and 
notice  given  for  ninety  days,  does  not  give  an 
alien  the  right,  if  he  sees  that  the  United 
States  is  on  the  verge  of  war  with  the  coun- 
try of  his  nativity,  to  file  his  petition  before 
war  is  declared,  and  to  acquire  thereby  a 
vested  right  to  a  hearing  during  war  and 
to  a  certificate,  if  the  court  find  him  other- 
wise qualified,  as  fully  as  could  an  alien 
from  a  friendly  country.  Grahl  r.  U.  S., 
(C.  C.  A.  7th  Cir.  1919)  261  Fed.  487. 

Vol.  VI,  p.  987,  sec.  15.     [First  ed., 
1909  Supp.,  p.  373.] 

III.  Grounds  for  cancellation. 

2.  Fraud. 

IV.  €k)urt8  having  jurisdiction  to  cancel. 

III.  Grounds  fob  Cancellation 

2.  Fraud  (p.  991) 

False  statement  as  to  atirrender  of  foreign 
allegiance. —  To  same  effect  as  1919  Supple- 
ment annotation,  see  U.  S.  v.  Kramer,  (C.  C. 


A.  5th  Cir.  1919)   262  Fed.  395,  wherein  it 
was  said: 

"  The  statute,  under  the  provisions  of 
Mhich  defendant  was  admitted  to  citizen- 
ship, provides  that  if  a  naturalized  citizen 
returns  to  the  country  of  his  nativity,  or 
goes  to  any  other  foreign  country,  and  takes 
permanent  residence  therein,  within  five 
years  after  his  certificate  of  citizenship  is 
issued  to  him,  it  shall  be  prima  facie  evi- 
dence of  lack  of  intention  to  become  a  per- 
manent citizen  at  the  tune  of  filing  his  appli- 
cation for  citizenship,  in  the  absence  of 
countervailing  evidence.  Section  15,  Act 
June  29,  1906;  Luria  v.  U.  S.,  231  U.  S.  9, 
34  Sup.  Ct.  10,  68  L.  Ed.  101.  Congress 
thereby  clearly  indicated  that  subsequent 
acts  of  a  naturalized  citizen  would  be  suffi- 
cient evidence  of  his  fraudulent  intention  at 
the  time  of  his  admission.  If  mere  removal 
is  sufficient  evidence  of  fraud,  why  not  sub- 
sequent acts  of  disloyalty,  or  statements  in- 
dicating his  want  of  allegiance?  In  the 
nature  of  things  it  is  impossible  for  the  gov- 
ernment to  make  more  than  a  cursory  exam- 
ination into  the  loyalty  or  the  general  char- 
acter of  the  applicant  for  citizenship  before 
acknission,  and  the  court  must  of  necessity 
rely  upon  the  good  faith  and  truthfulness  of 
the  applicant  when  appearing  before  it  and 
taking  the  oath  of  allegiance.  In  a  criminal 
case,  a  man's  intention  may  be  ju^ed  by  his 
acts.  A  conspiracy  to  defraud  is  usually 
proven  by  showing  what  the  defendants  did 
after  the  date  upon  which  the  conspiracy 
is  alleged  to  have  been  formed,  and  the  jury 
may  consider  such  evidence  in  opposition 
to  the  testimony  of  defendant  on  the  question 
of  intention,  and  render  a  verdict  of  guilty 
upon  it.  Why  not  the  same  rule  in  a  suit 
to  cancel  a  certificate  of  naturalization? 

"American  citizenship  is  a  priceless  pos- 
session, and  one  who  seeks  it  by  naturaliza- 
tion must  do  so  in  entire  good  faith,  with- 
out any  mental  reservation  whatever,  and 
with  the  complete  intention  of  yielding  his 
absolute  loyalty  and  allegiance  to  the  coun- 
try of  his  adoption.  If  he  does  not,  he  is 
guilty  of  fraud  in  obtaining  his  certificate  of 
citizenship. 

**  There  can  be  no  doubt  that,  had  the  de- 
fendant in  this  case  been  guilty  of  the  utter- 
ances with  which  he  is  charged  before  his 
naturalization,  and  that  fact  had  been  known 
to  the  court,  he  would  not  have  been  ad- 
mitted. The  proof  makes  out  a  prima  facie 
case  of  tiie  disloyalty  of  the  defendant,  and 
j»hows  his  continuing  allegiance  to  the  Ger- 
man emiperor.  We  think  the  court  mi^ht 
well  have  rested  a  judgment  of  cancellation 
upon  it,  and  it  was  error  to  dismiss  the 
bill.  U.  S.  V.  Ellis,  (C.  C.)  185  Fed.  546; 
U.  S.  f.  Olsson  (D.  C.)  196  Fed.  562;  U.  S. 
0.  Wursterbarth  (D.  C.)  249  Fed.  908;  U.  S. 
r.  Swelgin  (D.  C.)  254  Fed.  884." 

Belief  in  anarchistic  principles. —  The  cer- 
tificate of  naturalization  of  an  alien  will 
bo  canceled  where  it  appears  that  he  was 
a   philosophical    anarchist   at  the    time  his 
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application  for  citieenship  was  granted  but 
did  not  divulge  such  fact  to  the  naturaliza- 
tion officials.  U.  S.  r.  Stuppiello,  (W.  D. 
N.  Y.  1919)  200  Fed.  483.  Regarding  the 
scope  of  the  word  "  anarchists/'  the  court 
said :  "  In  using  the  word  '  anarchists ' 
without  qualification  Ck)ngress  intended  to 
include  all  aliens  who  had  in  mind  a  theory 
of  anarchy,  or  the  absence  of  all  direct 
governtnent,  in  opposition  to  that  of  organ- 
ized government.  The  former  is  diametri- 
cally opposed  to  the  latter,  and  the  philo- 
Fophical  anarchist  who  exploits  and  ex- 
pounds his  views  is  none  the  less  dangerous 
to  the  welfare  of  the  country'  than  the 
anarchist  who  believes  in  overthrowing  or 
destroying  the  government  by  force  or  vio- 
lence. The  means  of  accomplishing  the  end, 
though  different,  are  both  destructive;  one 
consisting  of  insidious  propaganda  to  arouse 
sentiment  in  opposition  to  the  government, 
and  the  other  to  incite  violence  and  dis- 
order. Both  are  designed  to  discredit  con- 
stituted  authority." 

IV.  CkyuBTs  Having  Jurisdiction  to  Cancel 

(p.  994) 

In  general.-^  To  same  effect  as  original 
annotation,  see  Grahl  v,  U.  S.,  (C.  C.  A.  7th 
Cir.  1919)  261  Fed.  487,  wherein  it  was 
said: 

'*A  court  that  has  jurisdiction  of  a  stated 
subject-matter  and  has  the  necessary  par- 
lies before  it  is  empowered  to  act  honestly 
upon  a  mistaken  view  of  the  law  as  fully 
as  upon  a  correct  view;  and  its  judgment, 
though  based  on  errors  of  law,  is  impervious 
to  collateral  attack  in  other  courts  or  in 
the  same  court,  but  not  to  direct  attack. 
Direct  attacks,  through  motions  for  rehear- 
ing, bills  of  review,  and  appeals,  are  usual 
and  of  old-time  familiarity.  Procedure  un- 
der section  15  is  new  and  unusual.  But 
none  the   less   it  is  plainly  a  direct  attack. 

"  Picturing  our  dual  form  of  government, 
state  sovereignty  over  exclusively  state  mat- 
ters, national  sovereignty  over  exclusively 
national  matters,  zones  of  concurrent  juris- 
diction, and  the  necessity  that  each  sover- 
eign should  respect  the  dignity,  rights,  func- 
tions, and  offices  of  the  other,  appellant 
contends  (and  some  of  his  citations  support 
his  urge)  that  Congress  could  not  have 
meant  to  set  up  the  federal  courts  as  review- 
ing tribunals  over  state  courts. 

**  So  far  as  Congress  had  the  power,  it 
placed  the  two  kinds  of  courts  on  an  equal- 
ity. By  the  terms  of  section  15  (in  connec- 
tion with  other  provisions  of  the  act  of 
1906)  one  federal  trial  court  may  review  the 
^rant  of  a  citizenship  certificate  of  another 
federal  trial  court  or  of  a  state  trial  court, 
and  one  state  trial  court  may  review  the 
^rant  of  another  state  trial  court  or  of  a 
federal  trial  court.  No  discrimination  was 
made. 

'*  But  naturalization  of  aliens,  like  ex- 
clusion or  deportation,  is  exclusively  a  fed- 
.eral  function.    So  what  Congress  really  did 


Asas  to  tender  to  the  state  court  a  power 
of  attorney  to  exercise  national  authority, 
and  the  state  court  accepted  and  acted. 
But  we  do  not  know  of  any  grant  of  power 
to  Congress  to  force  a  state  to  use  its  treas- 
ury, court-houses,  judges,  and  clerks  in  the 
administration  of  a  purely  national  law,  and 
undoubtedly  a  state  could  compel  its  officers 
to  decline  to  act.  So  the  state  court's  issu- 
ance of  appellant's  certificate  was  not  a 
judgment  of  a  state  court,  protected  by  the 
agis  of  its  sovereign,  and  the  present  pro- 
ceeding is  merely  an  inquiry  by  the  United 
States  government  into  the  action  of  its 
(jwn  agent  under  a  power  of  attorney. 

"If  the  suggestion  should  be  made  and 
accepted  that  the  issuance  of  a  naturaliza- 
tion certificate  is  an  ex  ^arte  matter,  of 
essentially  an  administrative  nature,  ana 
not  properly  committed  to  the  judiciary, 
manifestly  appellant  would  not  be  aided  in 
holding  on  to  his  certificate.  Nor  would 
that  hypothesis  affect  the  jurisdiction  of 
the  District  Court  under  section  15,  for 
Congress  may  properly  commit  to  the  fed- 
eral court  the  judicial  inquiry  whether  an 
administrative  act  has  "been  legally  per- 
formed, afi  is  shown  in  deportation  and  like 
cases." 

1918  Supp.,  p.  491,  sec.  1,  par. 
eleventh. 

As  the  law  stood  prior  to  the  enactment 
of  this  paragraph,  an  alien  enemy,  who  had 
filed  his  petition  subsequent  to  the  declara- 
tion of  war  against  the  country  of  which 
he  was  a  subject,  could  not  be  naturalized 
during  the  war.  In  re  Pollock,  (S.  D.  N.  Y. 
1918)   257  Fed.  350. 

1918  Supp.,  p.  495,  sec.  3. 

Declarations  of  intention  dismissed  for  lack 
ol  prosecution. — ^A  dismissal  of  a  declaration 
of  intention  for  lack  of  prosecution  does  not 
require  the  filing  of  a  new  declaration,  since 
such  a  dismissal  does  not  go  to  the  fitness 
of  the  petitioner  nor  destroy  the  declaration. 
Hence,  where  a  declaration  of  intention,  made 
in  18»9,  is  dismissed  for  lack  of  prosecution, 
such  declaration  may  be  considered  under 
this  paragraph  on  the  declarant's  petition 
for  naturalization,  although  it  was  made 
more  than  seven  years  prior  to  the  existence 
of  a  state  of  war  between  the  United  States 
and  the  alien's  native  country,  and  therefore 
comes  within  the  prohibition  of  paragraph 
11  of  section  1.  In  such  case  the  declarant 
should  be  allowed  to  amend  his  petition  for 
naturalization  so  as  to  base  it  on  his  origi- 
nal declaration  rather  than  on  one  made 
at  a  later  date.  In  re  Pollock,  (S.  D.  N.  Y. 
1918)  267  Fed.  350. 

1919  Supp.,  p.  274,  sec.  1. 

Qualifications  of  applicant. — An  applicant, 
in  order  to  be  entitled  to  naturalization  un- 
der this  section,  must  not  only  bring  him- 
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self  within  its  provision,  but  must  ako 
show  that  he  has  the  qualifications  set  forth 
in  section  4  of  the  Act  of  June  29,  1006, 
ch.  a592  (&  Fed.  Stat.  Ann.  (2d  ed.)  966). 
Accordingly,  the  application  of  an  alien  for 
naturalization  under  this  section  will  be  de- 
nied, where  it  appears  that  he  was  snbject 
to  registration  under  the  Selective  Service 
Act  (9  Fed.  Stat.  Ann.  (2d  ed.)  Ild6),  that 
he  surrendered  to  his  consul  a  previously 
made  declaration  of  intention  to  become  a 
citizen  of  the  United  States,  and  filed  an 
affidavit  of  willingness  to  return  to  his  na- 
tive country,  that  he  attempted  to  claim 
exemption  from  military  service  on  the 
^ound  of  being  an  alien,  and  thai  after 
being  inducted  into  military  service  he  de- 
cline to  become  a  citizen,  although  requested 
to  do  so.  In  re  Loen,  (W.  D.  Wash.  1919) 
262  Fed.  166.  In  denying  the  application, 
the  court  said: 

"  The  applicant  claims  that  he  was  honor- 
ably discharged,  and  that  this  application 
is  timely,  and  that  he  should  be  admitted. 
The  application  is  within  a  year,  and  he 
boars  an  honorable  discharge. 

''Is  the  examination  of  the  court  as  to 
the  applicant's  qualification  for  citizenship 
limited  to  the  timeliness  of  the  application, 
and  to  the  discbarge,  or  is  the  duty  still 
imposed  upon  the  court  to  determine  whether 
the  applicant  comes  within  the  other  require- 
ments of  the  law?  The  exceptions  in  favor 
of  an  honorably  discharged  soldier  appear 
to  be  definitely  and  clearly  pointed  out,  and 
limited  to  proof  of  residence  and  declaration 
of  intention,  as  far  as  the  present  inquiry 
is  concerned.  All  of  the  requisites  except 
residence  and  declaration  of  intention  must 
therefore  'be  met  by  the  applicant,  as  the 
only  limitation  placed  upon  the  court,  as 
far  as  concerns  us  here,  is  with  relation 
to  declaration  of  intention  and  residence. 
The  applicant  never  left  the  training  camp. 
So  far  as  appears,  no  further  disposition 
was  made  of  his  claim  for  exemption  by  the 
departments  at  Washington. 

**  In  the  instant  case,  the  applicant  had 
declared  his  intention  to  become  a  citizen, 
and  under  oath  declared  his  willingness  to 
renounce  all  allegiance  to  foreign  sover- 
eignty. By  that  oath  he  solemnly  swore 
it  to  be  his  bona  fide  intention  to  transfer 
hie  citizenship  and  allegiance.  This  implied 
willingness  and  intention  to  defend  the  fiag, 
to  vapport  the  Constitution  and  laws  ol  the 


United  States;  and,  when  invitation  was 
extended,  he  declined  to  do  so,  thereby  re- 
pudiating his  declared  intention,  and  as- 
serted under  oath  preference  for  his  native 
country.  He  failed  to  meet  the  test.  Noth- 
ing appears  to  indicate  a  change  of  senti- 
ment or  feeling  of  reeret. 

"Citizenship  and  afiegiance  to  this  coun- 
try are  made  of  sterner  stuff.  He  is  not 
fitted  to  take  the  oath  of  allegiance.  Inter- 
pretation of  the  oath  of  allegiance  is  more 
than  a  mere  formula  of  words.  It  is  the 
translation  of  the  alien  applicant  for  citi- 
zenship from  foreign  language,  foreign  his- 
tory, foreign  ideals,  and  foreign  loyalty,  into 
a  living  character  of  our  language,  of  our 
history,  of  our  life,  of  our  ideals,  and  loy- 
alty to  our  flag.  It  is  that  intellectual, 
spiritual,  patriotic  development  of  love  for 
the  United  States,  his  adopted  country,  and 
its  Constitution  and  laws,  which  moves  him 
in  sincerity  to  dedicate  his  life  to  its  service, 
and  conscientiously  agree  to  defend  it  against 
all  enemies  and  the  implanting  in  his  soul 
of  a  sincere  determination  that  in  the  hour 
of  danger  or  attack  upon  the  Constitution 
or  the  flag,  to  devote  to  their  defense  and 
support  unlimited  loyal  service  to  the  extent 
of  his  life,  if  required.  Any  person  unwill- 
ing to  pledge  his  hands,  his  heart,  his  life, 
to  the  service  and  preservation  of  the  gov- 
ernment of  the  United  States,  first  and  al- 
ways, is  unworthy  to  be  admitted  to  citizen- 
ship. 

'^The  proof  does  not  show  the  applicant's 
loyalty  to  our  flag  and  his  willingness  to 
defend  it.  This  applicant,  when  the  flag 
was  assaulted  by  a  foreign  foe,  was  unceasing 
in  his  efforts  to  evade  military  service  in  a 
conflict  forced  upon  this  country,  and  did 
nothing  which  would  indicate  that  he  was 
attached  to  the  principles  of  the  Constitution 
of  the  United  States,  carrying  forward  lib- 
erty, equality,  justice,  and  humanity.  It 
was  not  until  all  danger  was  past,  when  the 
armistice  was  sisned,  that  he  made  up  his 
mind  to  again  Knock  at  the  door  of  his 
country,  and  ask  to  be  admitted  to  citizen- 
ship. 

'^The  application  is  denied  with  prejudice, 
and  before  he  can  be  admitted  to  citizenship 
he  will  have  to  serve  a  probationary  period 
which  will  justify  a  court  to  conclude  that 
he  is  in  truth  and  in  fact  attached  to  the 
principles  of  the  Constitution  and  the  laws 
of  this  country.** 
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Vol.  VI,  p.  1083,  sec.  1420.    [First 

ed.,  vol.  V,  p.  271.] 

Effect  of  pardon. — A  person  "  who  has  de- 
8<^rted  in  time  of  war  from  the  naval  or  mili- 
tary service  of  the  United  States,"  and  who 
lias  been  pardoned  for  the  offense,  is  ineligible 
for  re-enhstment  in  the  naval  service.  (1918) 
31  Op.  Atty.-Gen.  225,  wherein  it  was  said: 

''  In  an  opinion  by  Attorney  General  Bona- 
parte dated  June  16,  1908  (26  Op.  617)  it 
vi^as  held  that  a  full  and  unconditional  par- 
don of  a  deserter  from  the  Navy  po  far 
removes  all  the  disabilities  incident  to  his 
offense  that  it  is  in  legal  contemplation  ob- 
literated, so  that  he  can  no  longer  be  re* 
garded  as  a  deserter  or  denied  re-enlistment 
under  Revised  Statutes,  section  1420.  For 
the  reasons  heretofore  stated  in  answer  to 
your  (first  question,  supra,  I  am  unable  to 
concur  in  this  view. 

*'  In  an  earlier  opinion  ( 22  Op.  36 )  Attor- 
ney General  Griggs,  construing  a  statutory 
requirement  that  'no  soldier  shall  be  again 
enlisted  in  the  Army  whose  service  during 
his  last  preceding  term  of  enlistment  has 
not  been  honest  and  faithful '  (2S  Stat.  216), 
held  that  a  candidate  for  enlistment  whose 
previous  service  had  not  been  honest  and 
faithful  could  be  rejected  notwithstanding 
the  President's  pardon  of  the  offense. 

"  The  reasoning  there  was  that  *  whilst 
the  President's  pardon  restores  the  criminal 
to  his  legal  rights  and  fully  relieves  him  of 
the  disabilities  legally  attaching  to  his  con- 
viction, it  does  not  destroy  an  existing  fact, 
viz,  that  this  service  was  not  honest  and 
faithful'   (p.  39). 

"  Neitiher  does  a  pardon  destroy  the  fact 
of  desertion.  This  reasoning  finds  support 
in  the  opinion  of  the  Supreme  Court  in 
Carlesi  c.  New  York,  [233  U.  S.  51]. 

**  These  two  opinions  of  my  predecessors 
are  apparently  irreconcilable  in  principle. 
A  later  opinion  by  Attorney  General  Bona- 
parte (27  Op.  178,  182-183),  holding  that 
a  pardon  could  not  convert  a  dismissal  under 
sentence  of  court-martial  into  an  honorable 
discharge,  which  was  a  prerequisite  to  the 
grant  of  a  pension,  seems  to  return  to  the 
reasoning  of  the  earlier  opinion  of  Attorney 
General  Griggs. 

"For  the  reasons  stated  I  am  of  opinion 
that  a  pardon  does  not  remove  the  disqualifi- 
cation attached  to  the  fact  of  desertion." 

Vol.  VI,  p.  1121,  sec.  1457.      [First 

ed.,  vol.  V,  p.  284.] 

Rank  of  line  officer  retired  while  serving 
a«  Chief  of  Bureau  or  Judge  Advocate  Gen- 
eral.— A  line  oflScer  of  the  navy,  retired  while 
serving  as  Chief  of  Bureau  or  Judge  Advo- 
cate General,  should  be  placed  on  the  retired 
list  with  the  rank  attached  by  law  to  the 


said  position  of  Chief  of  Bureau  oi  Judge 
Advocate  General.  (1919)  31  Op.  Atty.- 
Gen.  505. 

Vol.  VI,  p.  1130.  [Officers  who  have 
served  as  bureau  chiefs*]  [First 
ed.,  1909  Supp.,  p.  800.] 

Retirement  after  relinquishment  of  ofiSoe. 
—  This  provision  was  enacted  for  the  benefit 
of  bureau  chiefs  who  are  pkiced  on  the  re- 
tired list  while  so  serving,  and  does  not 
apply  to  an  officer  who  having  served  as 
such  is  retired  after  relinquishing  said  office. 
Stokes  t\  tJ.  S.,  (1M9)  54  Ct.  CI.  70. 

Vol.  VI,  p.  1131.  [Rank  and  pay  of 
retired  officers.^  [First  ed.,  1909 
Supp.,  p.  397.] 

Rank  on  retirement. —  This  section  does 
not  authorise  a  retirement  with  a  higher 
rank  than  the  officer  would  have  had  if  he 
had  successfully  passed  his  examination; 
and  the  rank  with  which  the  officer  Is  to  be 
retired  is  not  determined  by  the  date  of  the 
action  of  the  retiring  board.  Tappan  v. 
U.  S.,  (Ifll9)  54  Ct.  CI.  76,  wherein  it  was 
held  that  the  fact  that  plaintiff  was  borne 
en  the  Navy  Reeister  as  a  rear  a&niral 
"  subject  to  examination  and  confirmation  " 
did  not  make  him  such,  but  indicated  sim- 
ply that  he  was  eligible  to  become  a  rear 
admiral. 

1918  Supp.,  p.  5 1 4.     [  Commissioned 

personnel^  etc.] 

Promotion  of  staff  officers  by  President. — 
Advancement  of  staff  officers  in  the  Medical, 
Pay,  and  Construction  Corps,  and  Corps  of 
Civil  Engineers,  from  captain  to  rear  ad- 
miral, may  be  made  upon  selection  by  the 
President.  So  promotion  of  all  staff  officers 
of  the  navy  to  higher  offices  may  be  made 
upon  selection  by  the  President.  (1916)  31 
Op.  Atty.-Gen.  80. 

Transmission  of  record  of  line  officers  np 
for  promotion. —  The  Secretary  of  the  Navy 
is  required  to  transmit  to  the  board  of  rec- 
ommendation for  selection  for  promotion  of 
certain  line  officers  of  the  navy  the  entire 
record  of  such  officers  since  their  appoint- 
ment to  the  navy.  (1917)  31  Op.  Atty.-Gen. 
87. 

1918  Supp.,  p.  526,  sec.  6. 

Promotion  of  captains,  commanders,  and 
lieutenant  commanders. —  Under  this  section, 
the  promotion  board  may  consider  for  pro- 
motion captains,  commanders,  and  lieutenant 
ccmmanders  who  shall  have  served  four  years 
in  their  present  grades  on  November  30  of 
the  year  of  the  convenin|f  of  the  board,  not- 
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vithgtanding  that  at  the  time  of  such  con- 
sideration they  have  not  served  four  years 
in  their  present  grades.  (1917)  »1  Op. 
Atty.-Gen.  142. 

1918   Supp.,  p.  549.      [Provisional 

grade,  etc] 

Bzamination  as  prerequisite  to  higher  pro- 
▼isional  Tank. —  \viien   an   enrolled  mem'her 


iu  the  Naval  Reserve  Force  has  been  given 
a  provisional* rank,  he  may  thereafter,  either 
>vitli  or  without  being  confirmed  in  such 
provisional  rank,  be  given  a  hig'her  provi- 
sional rank  without  examination  by  the  statu- 
tory board  of  three  naval  officers  of  or  above 
the  rank  of  lieutenant  commander  and  the 
statutory  board  of  naval  Burgeons.  (1917*) 
31  Op.  Atty.Gen.  173. 


OFFICERS  OF  MERCHANT  VESSELS 


Vol.  VI,  p.  1256,  860.  4442.     [First 

fed*,  vol*  V,  p.  400.] 

6ii8|>ensidil  §1  licensdr^A  pilot's  license 
Inay  not  be  suspended  ttiider  the  provimons 
of  this  section  on  a  general  chflrge  of  inatten* 
tion  to  duties,  the  character  of  the  charges 
not  being  specifically  set  forth.  Where,  how- 
ever, he  is  also  specifically  charged  with  vio- 
lating article  16  of  section  1  of  the  Act  of 
June  7,  1897,  ch.  4  (2'  Fed.  Stat.  Ann.  (2d 
eJ.)  421)  and  found  guilty,  he  may  be  fined 
fiftv  dollars  imder  section  3  of  that  Act  (2 
Fed.  Stat.  Ann.  (2d  ed.)  447).  In  such 
case,  a  federal  court  may  enjoin  the  local 
inspectors  from  suspending  his  license.    Bui- 

fer  v,  Benson,  (C.  C.  A.  »th  Cir.  1920)  262 
'ed.  929,  affirming  (W.  D.  Wash.  1918)  251 
Fed.  767,  in  the  1919  Supplement  annota- 
tion.   The  court  said: 

"Article  16,  already  quoted,  of  the  Pilot 
Btiles,  is  pert  of  section  1,  chapter  4,  of 
the  Act  of  June  7,  1897,  30  Stat.  99.  Sec- 
tion 3  of  the  same  chapter  and  same  act 
1 30  Stat.  102)  provides  that  every  pilot 
\vho  neglects  or  refusies  to  observe  the  pro- 
visions of  the  act  referred  to  shall  be  liable 
to  a  penalty  of  $50.  Under  section  4405 
of  the  Hevised  Statutes,  as  amended  by  Act 
Feb.  8,  1907,  34  Stat.  881,  the  supervising 
inspector  and  the  supervising  inspector  gen- 
eral, as  a  board,  shall  establish,  with  the 
approval  of  the  Secretary  of  Commerce  and 
Labor,  all  necessary  regulations  with  respect 
to  the  steamboat  inspection  service  and  such 
iegulation9  shall  have  the  force  of  law.  Un- 
der a  prescribed  form  (801a)  of  the  General 
Rules  and  Begulations  of  the  Board  of  Su- 
pervising Inspectors,  edition  of  November 
21,  1916,  page  144,  it  is  provided  that  — 

"'Upon  the  revocation  or  suspension  of 
the  license  of  any  such  o£Scer,  master,  or 
pilot,  said  license  shall  be  surrendered  to 
the  local  inspectors  ordering  such  suspension 
or  revocation.' 

"Under  the  rules  of  practice  for  the  gov- 
ernment of  supervising  and  local  inspectors 
of  steam  vessels,  in  trials  of  such  officers, 
the    inspector    shall   furnish   the    *  accused ' 


with  a  copy  of  the  charges,  'setting  forth 
specifically  their  character  and  the  sectioft  Off 
the  statutes  or  the  rules  of  the  board  XkUt 
have  been  violated,'  and  an  appeal  is  yto-- 
vlded  for  to  the  supervising  inspector,  who, 
in  turn,  is  required  to  proceed  to  investigate 
the  case  under  the  same  rules  prescribed  for 
the  trial  of  the  accused  by  the  local  board. 

"The  contention  of  the  appellants  is  that 
the  local  inspectors  had  jurisdiction  to  mako 
the  order  of  suspension,  unless  the  pre^ision!^ 
of  the  statutes  already  referred  to  with  re- 
spect to  such  suspension  are  to  be  construed 
a«  penal  rather  than  remedial.  An  opinion 
by  the  Attorney  General  (24  Op.  Atty.-Gen. 
136)  is  cited  as  holding  that,  for  the  crimes 
and  misdemeanors  which  are  defined  in  the 
steamboat  inspection  law,  a  regular  course 
of  procedure  through  the  criminal  courts  is 
provided,  but  that,  where  a  question  arises 
^ifch  respect  to  the  revocation  of  the  licensp» 
of  pilots  and  engineers,  section  4450,  heriT' 
tofore  quoted,  is  remedial,  and  not  penat/ 
and  that  tlie  revocation  of  a  license,  as  pro- 
vided for  in  that  statute,  may  be  viewed  — 
'  not  in  the  light  of  a  punishment  for  an 
offense  committed,  but  rather  as  a  remedy 
placed  in  the  hands  of  the  board  of  inspectors 
to  insure  greater  efficiency  in  the  steamboat 
inspection  service,  and  to  guard  against  ob- 
struction or  injury  to  commerce.  .  .  .* 

"  We  agree  with  the  District  Court  that 
the  charge  of  inattention  to  duties  and  vio- 
lation of  section  4442  in  connection  with 
the  navigation  of  the  steamer  Tolo  does  not 
*  specifically '  set  forth  the  character  of  the 
charges  against  the  pilot.  The  statute  evi- 
dently contemplated  some  statement  of  facts 
upon  which  the  alleged  inattention  to  the 
duties  of  his  station  was  predicated,  and 
we  think  that  more  than  the  general  lan- 
guage should  have  been  set  for^. 

"  There  was  a  specific  charge,  however, 
that  the  pilot  had  disregarded  the  provisions 
of  article  16  of  the  Pilot  Rules  as  quoted, 
and  the  learned  judge  was  correct  in  ruling 
that  the  specific  alle^tion  should  control, 
and  that  the  general  reference  to  section 
4442  was  surplusage.    To  the  specific  charge 
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the  accused  made  answer,  and  after  investi- 
gation wae  found  guilty.  The  question 
w  hether  or  not  the  statute  or  rule  is  strictly 
penal  is  not  of  controlling  importanoei  fur- 
ther than  to  say  that  it  is  penal  in  its  na- 
ture, and  should  receive  a  strict  construc- 
tion. 

''The  only  charge  being  that  the  accused 
violated  article  16  of  the  Pilot  Rules,  the 
inspectors  were  only  authorized  to  impose 
the  penalty  provided  for  by  article  31,  sec- 
tion 7180,  Barnes'  Federal  Code.  Under  this 
rule  every  pilo.t  who  neglects  or  refuses  to 


observe  the  provisions  of  the  act  shall  he 
liable  to  a  penalty  of  $50,  and  for  all  dam- 
ages sfustained  by  any  passenger  to  his  per- 
son or  to  his  baggage  by  such  neglect,  pro- 
vided that  nothing  in  the  rule  shall  relieve 
any  vessel,  owner,  or  corporation  from  any 
liability  incurred  by  reason  of  such  neglect 
or  refusal.  As  no  suspension  of  license  is 
provided  for  in  case  of  a  violation  of  article 
16,  the  inspectors  exceeded  their  authority 
in  ordering  a  suspension  of  the  license  of 
the  appellee  and  in  directing  a  surrender 
of  his  license." 


PASSPORTS 


Vol.  VI,  p.  1266,  se€.  4075.    [First 

ed.,  vol.  V,  p.  406.] 

**  Inattlar  possessions  of  United  States." — 
The  governor  of  Porto  Rico  may  be  author- 
ized to  issue  passports  under  this  section  as 
amended  in  1902.  (I&IT)  31  Op.  Atty.-Gen. 
151,  wherein  the  Attorney  General,  replying 
to  the  Secretary  of  State,  said:  *' In  your 
letter  of  April  11,  1917,  submitting  the  ques- 
tion ahove  referred  to,  it  was  eUited  that 
by  the  'rules  governing  the  grantinj^  and 
issuing  of  passports  in  the  insular  posses- 
sions of  the  United  States,'  signed  by  the 
President  July  19,  1902,  the  chief  executive 
of  Porto  Rico  was  authorized  to  issue  pass- 
X^orts  in  that  island;  and  it  was  suggested 
that  in  answering  the  question  submitted  it 
seemed  *  necessary  to  determine  whether 
Porto  Rico  now  has  the  status  of  one  of 
the  **  insular  possessions  of  the  United 
States "  or  whether  it  is  an  organized  Ter- 
ritory and  a  part  of  the  United  States 
proper.' 

"  In  the  opinion  of  May  8,  1917,  it  was 
stated  that  inasmuch  as  Porto  Rico  has  the 
status  of  an  organized  Territory  it  is  no 
longer  an  '  insular  possession  of  the  United 
States,'  and  that  accordingly  the  governor 
of  Porto  Rico  has  not,  and  cannot  be  granted, 
authority  to  issue  passports. 

"  The  acting  Secretary  of  State  now  trans- 
mits with  his  letter  of  July  25,  1917,  a  copy 
of  a  letter  of  the  Secretarv  of  War  and  of  a 
memorandum  by  the  Chief  of  the  Bureau  of 


Insular  Affairs  supporting  the  view  that  the 
present  political  status  of  Porto  Rico  as  an 
organized  Territory  is  not  inconsistent  with 
that  of  an  *  insular  possession  of  the  United 
States.' 

"  I  am  convinced  that  this  view  is  correct 
and  that  the  opinion  of  May  8,  1917,  is  erro- 
neous. The  words  *  insular  possessions  of 
the  United  States '  in  their  natural  meaning 
more  aptly  refer  to  geographical  location 
than  to  a  particular  form  of  government. 
Unless,  therefore,  those  words  as  used  in 
this  statute  have  some  other  meaning,  a 
Territory  of  the  United  States  may  at  the 
same  time  be  an  insular  possession  of  the 
United  States.  There  is  nothing  to  indicate 
that  Congress  intended  to  use  them  here  in 
any  other  than  their  natural  meaning.  On 
the  contrary,  the  instances  cited  by  the  Chief 
of  the  Bureau  of  Insular  Affairs  show  that 
the  practice  of  Congress  has  been  to  use 
the  words  in  a  geographical  sense  and  con- 
sequently as  including  Territories,^  when 
separated  by  water  from  the  continental 
United  States,  such  as  Porto  Rico  and 
Hawaii. 

"It  follows  that  the  governor  of  Porto 
Rico  may  still  be  authorized  to  issue  pase- 
ports  under  section  4075  of  the  Revised 
Statutes,  as  amended.  In  this  aspect  of  the 
question  it  is  unnecessary  for  me  to  express 
any  view  as  to  the  present  status  of  Porto 
Rico  as  an  organized  or  unorganized  Terri- 
tory, and  I  accordingly  withdraw  what  was 
said  in  my  opinion  of  May  8«  1917,  on  that 
point." 
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Vol.  VII,  p.  11,  sec.  4883.    [First 

ed,,  vol.  V,  p.  417.] 

I.  Natube  of  Patent   (p.  11) 
Pnxpose  and  effect  of  patent  right. —  To 
same  effect  as  original  annotation,  see  Crys> 
tal  Percolator  Co.  v.  Landers,  (D.  €.  Conn. 
1919)   258  Fed.  28. 

"A  patent  is  not  inherently  a  grant  of  the 
right  to  make;  it  is  a  grant  of  the  right 
to  exclude  others  from  the  field."  Bird's-Eye 
Veneer  Co.  t?.  Franck-Philipson,  (C.  C.  A.  6th 
Cir.  1919)  259  Fed.  286,  170  C.  C.  A  334. 

Vol.  VII,  p.  14,  sec.  4884.    [First 

ed.,  vol  V,  p.  419.] 

III.  CONSTBUCTIOW    (p.    16) 

Pioneer  patent. —  To  same  effect  as  origi- 
nal annotation,  see  Heyl  r.  M.  A.  Hanna 
Coal,  etc.,  Co.,  (W.  D.  Wis.  1919)  257  Fed. 
97. 

Vd.  VII,  p.  23,  sec.  4886.    [First 

ed.,  vol.  V,  p.  421.] 

I.  In  general. 
n.  Who  may  ohtain  patenta. 

III.  What  may  be  patented. 

IV.  Invention. 

VI.  Novelty  and  anticipation. 
VIII.  A'bandonment. 

I.  In  General  (p.  23) 

Second  application  making  conflicting 
daima. — An  inventor  whose  parent  applica- 
tion discloses,  but  does  not  claim,  an  inven- 
tion which  conflicts  with  that  of  a  later 
imexpired  patent,  must,  in  the  absence  of 
laches,  be  deemed  to  have  two  years  from 
the  date  of  the  conflicting  patent  in  which 
to  flle  a  second  application,  making  con- 
flicting claims,  in  order  to  have  the  question 
of  priority  of  invention  between  the  two 
determined  in  an  interference  proceeding,  in 
view  of  thia  section,  as  amended  by  the  Act 
of  March  3,  1897,  which  gives  an  inventor 
two  years  after  patent  has  issued  to  another 
for  his  invention,  in  which  he  may  flle  his 
c/wn  application,  and  the  time  cannot  be  cut 
down  to  one  year  on  grounds  of  equity  or 
public  policy,  or  because  of  the  one-year  rule 
prescribed  by  section  4894,  for  further  prose- 
cution of  an  application  after  office  action 
thereon.  Chapman  r.  Wintroath,  (1920)  252 
CT.  6.  166,  40  S.  Ct.  234,  64  U.  S.   (L.  ed.) 

,  reversing  (1918)  47  Aipp.  Cas.  (D.  C.) 

428. 

II.  Who  Mat  Obtain  Patents  (p.  23) 
Right    to    patent  —  Requirements  —  Comr 
fliance  with  statutory  conditions, —  No  one 


has  tiie  right  to  a  patent  without  bringing 
himself  within  all  the  conditions  set  forth 
in  this  section  and  R.  S.  sec.  4887  (7 
Fed.  Stat.  Ann.  (2d  ed.)  138).  Jost  t*.  Bor- 
den Stove  Co.,  (E.  D.  Pa.  1920)  262  Fed. 
163,  wherein  it  was  said: 

"  Without  the  patent  he  has  no  property 
right  upon  which  any  one  could  trespass. 
Having  that  property  right,  he  has  a  cause 
of  action  against  any  one  who  infringes.  In 
other  words,  his  cause  of  action  depends,  not 
upon  whether  he  is  withtn  the  provisions 
of  the  patent  laws,  and,  in  consequence,  pos- 
sessed of  the  right  to  a  patent,  but  whether 
a  patent  lias  in  feet  been  granted  to  him. 
It  is  true  the  right  he  claims  may  be  open 
to  question,  and  the  validity  of  his  patent 
to  successful  attack;  yet  nevertheless  the 
real  condition  of  things  is  that  without  the 
patent  he  has  nothing,  but  with  it  he  lias 
all  the  rights  which  it  grants,  until  the 
invalidity  of  the  patent  appears.  Hence  we 
have  the  accepted  doctrine  that  evidence  of 
the  grant  of  a  patent  and  of  infringement 
presents  a  case  which,  if  made  out  by  the 
evidence,  the  defendant  muat  overcome,  or 
the  plaintiff  is  entitled  to  his  decree." 

Lack  of  diligence. —  To  same  effect  as 
original  annotation,  see  Derr  v.  Gleason, 
(App.  Cas.  D.  C.   1919)   258  Fed.  969. 

Employer  and  employee  —  Hired  inventor. 

—  Where  an  employee  is  hired  for  the  ex- 
press purpose  of  making  drawings  and  de- 
signing certain  improvwnents  to  a  machine, 
and  it  is  apparent  from  the  circumstances 
ntitending  his  employment,  the  nature  of  the 
work  he  performed  and  his  subsequent  con- 
duct that  it  was  not  intended  that  he  should 
retain  any  personal  interest  in  the  results 
of  his  efforts  in  the  improvement  of  the  ma- 
chine, the  employer  will  be  held  to  be  en- 
titled to  the  patent  for  the  improvement. 
Ingle  V.  Landis  Tool  Co.,  (M.  D.  Pa.  1919) 
262  Fed.  150. 

III.  What  May  Be  Patented    (p.  35) 

Process  and  apparatus  as  single  invention. 

—  To  same  effect  as  original  annotation,  sec 
Nestle  Patent  Holding  Co.  r.  Frederics,  (C. 
C.  A.  2d  Cir.  1919)  261  Fed.  780. 

Differentiation  from  prior  art. —  "  The  sus- 
taining  of  a  patent  upon  a  differentiation 
from  the  prior  art  does  not  authorize  the 
successful  party  to  gather  to  himself  a  mo- 
nopoly of  what  was  old  when  he  entered  the 
fleld."  T.  L.  Smith  Co.  v.  Cement  Tile  Ma- 
chinery Co.,  (C.  C.  A.  8th  Cir.  1919)  257 
Fed.  423,  168  C.  C.  A.  463. 

Improvement  of  patentable  articles. —  In- 
fringement of  a  patented  device  cannot  be 
avoided  by  merely  improving  it.  Otto 
Coking  Co.  r.  Koppers  Co.,  (C.  C.  A.  3d 
Cir.  1919)   258  Fed.  122,  169  C.  C.  A,  208. 
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Different  improyementa  as  separate  in- 
ventions.—  To  same  effect  as  original  anno- 
tation, aee  Jay  r.  Sparka-Withington  Co., 
(N.  D.  Ohio  1918)  2^8  Fed.  46;  Sandusky 
Foundry,  etc.,  Co.  v.  De  Lavaud,  (N.  D. 
Ohio  1919)  ^58  Fed.  640;  Jay  17.  Weinberg, 
(C.  C.  A.  7th  Cir.  1919)  262  Fed.  973, 
wherein  it  was  said :  "  Where  the  general 
art  has  been  developed  by  the  pioneers,  there 
is  room  for  an  adapter  to  have  only  a  specific 
patent  for  his  particular  form  of  adaptation, 
and  he  is  not  privileged  to  exclude  others 
from  gleaning  in  the  same  open  field." 

Invention  cannot  be  made  to  depend  upon 
the  length  of  an  advancing  step  in  an  art. 
If  the  step  bo  an  advance,  and  the  means 
by  which  the  advance  is  made  are  new  and 
beyond  the  conception  of  a  mechanic  trained 
in  the  art,  the  invention  must  be  recog- 
nized. Superior  Mach.  Tool  Co.  v,  Cincin- 
nati Lathe,  etc.,  Co.,  (C.  C.  A.  7th  Cir. 
1919)    269  Fed.  273,  170  C.  C.  A.  341. 

Product  of  process. —  To  same  effect  as 
original  annotation,  see  Dunn  Wire-Out  Lug 
Brick  Co.  t>.  Toronto  F.  Clay  Co.,  (C.  C.  A. 
6th  Cir.  1919)  259  Fed.  268,  170  C.  C.  A. 
326. 

IV.  Invention    (p.  44) 

Attributes  of  invention. —  In  A.  Kimball 
Co.  V.  Noesting  Pin  Ticket  Co.,  (C.  C.  A.  2d 
Cir.  1919)  262  Fed.  148,  the  court  said  re- 
garding the  attributes  of  an  invention: 

'' Invention,  as  we  are  instructed  by  the 
highest  court,  is  not  judicially  to  be  de- 
fined; i.  e.«  it  cannot  be  determined  as  to 
limit  of  meaning.  But  many  attributes  may 
be  marked.  Thus  patentable  invention  is  a 
means  only;  it  is  the  embodiment  of  the 
inventive  idea  (Corrington  v.  Westinghouse, 
&c.  Co.,  178  Fed.  715,  103  C.  C.  A.  479); 
and  even  the  smallest  invention,  if  it  merits 
the  title,  must  meet  an  existing  want,  yet 
that  want,  invoking  invention,  may  never 
be  apparent  until  some  previous  invention, 
imperfectly  satisfying  the  more  universal 
want,  discloses  the  subordinate  and  nar- 
rower need   (1  Bob.  Pat.  134). 

''  It  is  this  thought  that  justifies,  and  in- 
deed compels,  study  of  the  prior  art,  as 
distinguished  from  anticipatory  patents  or 
uses.  To  know  not  only  what  the  'more 
universal  want'  was,  but  how  far  and  by 
what  means  it  had  been  supplied,  is  a  proc- 
ess not  seldom  resulting  in  the  validation 
of  modest  inventions,  and  the  destruction  of 
many  of  great  pretense. 

"  This  indicates  that  *  invention '  is  not 
a  term  of  legal  art,  like  *  common  carrier ' 
or  'contingent  remainder';  nor  can  appli- 
cability be  fixed  by  consulting  dictionaries, 
while  reports  furnish,  not  precedent,  but 
only  illustrations.  What  does  connect  the 
large  word  with  the  perhaps  small  thing  is 
evidence;  and  litigations  like  this  become 
studies  of  facts,  as  varying  in  patent  mat- 
ters as  in  other  human  contests. 

New  application  of  prior  knowledge. — ^A 
patent  will  issue  for  a  new  device  which  is 


the  result  of  a  new  application  of  prior 
knowledge.  A.  Kimball  tSo.  r.  Noesting  Pin 
Ticket  Co.,  (C.  C.  A.  2d  Cir.  1919)  262  Fed. 
148. 

Omission  of  element. — An  invention  is 
patentable  if  one  of  the  elements  of  a  sim- 
ilar invention  is  omdtted  without  the  sub- 
stitution of  an  equivalent.  Russell  Grader 
Mfg.  Co.  V.  F.  B.  Zeig  Mfg.  Co.,  (C.  C.  A.  6th 
Cir.  1919)  259  Fed.  676,  171  C.  C.  A.  33. 

The  doctrine  of  medumical  equivalents 
may  be  invoked  in  all  patents.  Searchlight 
Horn  Co.  t?.  Victor  Talking  Mach.  Co.,  (D. 
C.  N.  J.  1919)  261  Fed.  396. 

Substitution  of  equivalents. —  To  same  ef- 
fect as  original  annotation,  see  Chase  c. 
Union,  etc.,  Trust  Co.,  (D.  C.  Conn.  1919) 
258  Fed.  632;  Smith  Cannery  Machines  Co. 
V.  Seattle- Astoria  Iron  Works,  (C.  C.  A. 
9th  Cir.  1919)  261  Fed.  86,- holding  that  the 
superiority  of  the  equivalent  substituted 
must  be  due  to  a  difference  in  function  or 
mode  of  operation  or  some  essential  change 
in   character  in  order  to  sustain   a  patent. 

"  The  patent  law  does  not  permit  an  in- 
ventor to  variously  arrange  the  parts  to 
cover  the  entire  idea  .  .  .  and  thus  exclude 
mechanical  equivalency  and  the  results  ac- 
complished.'* Adt  V.  £.  Kirstein  Sons  Co., 
(W.  D.  N.  Y.  1919)  269  Fed.  277,  affirmed 
(C.  C.  A.  2d  Cir.  1919)  259  Fed.  561,  170 
C.  C.  A.  623. 

Combination  of  mechanical  equivalents.— 
The  assembling  of  mechanical  equivalents  of 
features  old  in  the  art  into  a  single  struc- 
ture does  not  constitute  invention.  In  re 
Smith,  (App.  Cas.  D.  C.  1920)  2©2  Fed. 
643. 

Test  of  patentable  combination. —  To  same 
eflfef't  as  original  annotation,  see  Independ- 
ent Coal  Tar  Co.  r.  Cressv  Contracting  Co., 
(C.  C.  A.  Ist  Cir.  1919)  260  Fed.  463,  171 
C.  C.  A.  289. 

Combination  of  old  elements. — ^"It  is  no 
defense  to  a  claim  of  infringement  that  one 
or  more  elements  of  a  patented  combination, 
or  one  or  more  parts  of  a  patented  improve- 
ment, may  be  found  in  one  old  patent,  and 
others  in  another,  and  still  others  in  a 
third."  Independent  Coal  Tar  Co.  v,  Cressv 
Contracting   Co..    (C.   C.  A.    1st  Cir.    1919*) 

260  Fed.  463,  171  C.  C  A.  289. 

A  nsfw  combination  of  old  elements  pro- 
ducing old  results  but  in  a  new,  different, 
and  substantially  better  and  cheaper  man- 
ner, is  patentable.  Meurer  Steel  Barrel  Co. 
V.  Draper  Mfg.  Co.,  (N.  D.  Ohio  1919)  260 
Fed.  410;  Minneapolis,  etc.,  R.  Co.  c.  Har- 
nett, etc.,  Co.,  (C.  C.  A.  8th  Cir.  1919)  257 
Fed.  302,  166  C.  C.  A.  386. 

Combination  by  nnion  of  parts. —  To 
same  effect  as  original  annotation,  see 
Smith  Cannery  Machines  Co.  v,  Seattle-As- 
toria Iron  Works,   (C.  C.  A.  9th  Cir.  1919) 

261  Fed.  86. 

Combinations  producing  result  with  vaxy- 
ing  degrees  of  success. —  When  the  advance 
toward  the  desired  result  in  an  art  is  grad- 
ual,   and    several    inventors    form    different 
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ocniLbinations,  which  accomplish  the  result 
sought  with  varying  degrees  of  success,  each 
is  entitled  to  his  own  combination,  as  long 
as  it  differs  from  those  of  his  competitors 
aod  does  not  include  theirs.  Minneapolis, 
etc.,  R.  Co.  T.  Barnett,  etc.,  Co.,  (C.  C.  A. 
9th  Cir.  191»)  257  Fed.  302,  168  C.  C.  A. 
^86. 

New  and  aseful  result  necessary. —  To 
same  effect  as  original  annotation,  see  Crys- 
tal Percolator  Co.  t*.  Landers,  (D.  C.  Conn. 
1919)   258  Fed.  28,  wherein  it  was  said: 

"  Generally    speaking,    a    combination    of 
old  elements,  in  order  to  be  patentable,  must 
produce  by   their   joint  action   a  novel   and 
useful   result,   or   an   old   result  in   a  more 
advantageous   way.     To   arrive   at   the   dis- 
tinctions  between    combinations    and   aggre- 
gations definite  reference  must  be  had  to  the 
decisions    of   this    court.      The    subject   was 
fullv   discussed   in   Palmar   r.  Corning,    156 
U.  S.  342  [16  Sup.  Ct.  381,  39  L.  Ed.  445], 
wherein    the    previous    decisions    were    re- 
viewed.    The  rule   stated  in  Hailes  f.  Van 
Wormer,  20  Wall.  353,  368  [22  L.  Ed.  241], 
was  quoted  with  approval,  wherein  the  court 
said:     'It   must   be   conceded    that   a    new 
combination,   if  it  produces  new  and  useful 
results,   is   patentable,  though   all  the   con- 
stituents    of     the    combination     were     well 
known  and  in  common  use  before  the  conk-, 
hi  nation  was  made.     But  the  resultB  must 
be  a  product  of  the  combination  and  not  a 
mere  aggregate  of  several  results,  each  the 
complete    product   of   one   of    the    combined 
elements.     Combined  results  are  not  neces- 
sarily a  novel  result,  nor  are  they  an  old 
result  obtained  in  a  new  and  improved  man- 
ner.    Merely  bringing  old  devices  into  jux- 
taposition, and  there  allowing  each  to  work 
out  its  own  effect  without  the  production  of 
something  novel,  is  not  invention.     No  one 
by    bringing    together    several    old    devices 
without  producing  a  new  and  useful  result, 
the    joint    product   of   the    elements   of   the 
combination    and    something   more   than    an 
aggregate  of  old  resxilts,  can  acquire  a  right 
to  prevent  others  from  using  the  same  de- 
TiceSy    either    singly    or    in    other    combina- 
tions, or,  even  if  a  new  and  useful  result  is 
obtained,    can    prevent    others    from    using 
some    of    the    devices,    omitting    others,    in 
combination.'      Hailes  r.    Van    Wormer,   20 
Wall.   353,  368   [22  L.  Ed.  241].     In  Rich- 
ards  r.   Chase  Elevator  Co.,   168  U.   S.  299, 
302    [15  Sup.  Ct.   831,  39  L.  Ed.  9911).  the 
rule    was   stated    as    follows :      '  Unless   the 
combination   accomnlishes   some  new   result, 
the  mere  multiplicity  of  elements  does  not 
make  it   patentable.     So   long  as   each   ele- 
ment   performs    some    old    and    well-known 
function,  the  result  is  not  a  patentable  com- 
bination,  but   an    aggregation   of   elements.' 
In   f^pecialty   Manufacturing  Co.   v.   Fenton 
Metallic  Manufacturing  Co.,   174  U.  S.  492, 
49S   I'19  Sup.  Ct.  641,  43  L.  Ed.   1058],  the 
rule   was   again    tersely   stated:     'Where   a 
combination  of  old  devices  produces  a  new 
result    such    combination    is    doubtless    pat- 
entable, but   where   the   combination    is   not 


only  of  old  elements,  but  of  old  results,  and 
no  new  function  is  evolved  from  such  com- 
bination, it  falls  within  the  rulings  of  this 
court  in  Hailes  r.  Van  Wormer,  20  Wall. 
353,  368  [22  L.  Ed,  241];  Reckendorfer  v. 
Faber,  92  U.  S.  .347,  356  [23  L.  Ed.  719]; 
Phillips  V,  Detroit,  111  U.  S.  604  [4  Sup.  Ct. 
580,  28  L.  Ed.  532];  BrinUcrhoff  r.  Aloe, 
146  U.  S.  615,  517  [13  Sup.  Ct.  221,  36  L. 
F^.  1068];  Palmer  r.  Corning,  156  U.  S. 
342,  345  [15  Sup.  Ct.  381,  39  L.  Ed,  445]; 
Richards  t*.  Chase  Elevator  Co.,  158  U.  S. 
299  [15  Su-i).  Ct.  831,  39  L.  Ed.  991].'" 

Merely  bringing  together  old  devices. —  To 
same  effect  as  original  annotation,  see  In  re 
Smith.  (App.  Cas.  D.  C.  192D)  262  Fed. 
717;  J.  H.  Day  Co.  v.  Mountain  City  Mill 
Co.,    (E.  D.  Tenn.   1918)   257  Fed.  66^1. 

Combination  producing  new  result. — ^NV^iile 
invention  may  exist,  even  though  every  ele- 
ment is  old,  provided  the  combination  eithe'v 
produces  a  new  result  or  effects  an  old  re- 
sult in  a  new  and  materially  better  way, 
yet  all  elements  of  the  prior  art  have  a 
bearing  upon  the  question  of  invention,  and 
it  is  unnecessary  to  a  finding  of  lack  of  in- 
vention that  every  element  be  found  in  one 
embodiment.  Edwards  r.  Dayton  Mfg.  Co., 
(C.  C.  A.  6th  Cir.  1918)  257  Fed.  980,  169 
C.  C.  A.   130. 

Double  use. —  To  same  effect  as  original 
annotation,  see  J.  H.  Day  Co.  r.  Mountain 
City  Mill  Co.,  (E.  D.  Tenn.  1918)  257  Fed. 
561. 

Reduction  to  practice. —  To  same  effect  as 
original  annotation,  see  Reichel  p.  Dorset, 
(App.  Cas.  D.  C.  1920)  262  Fed.  652,  hold- 
ing that  the  mere  obtaining  of  hog  cholera 
antitoxin  without  a  test  of  its  potency  by 
immunizing  a  hog,  did  not  amount  to  a  re- 
duction of  practice. 

The  filing  of  an  allotoahle  application 
constitutes  a  reduction  to  practice.  Bonine 
V.  Bliss,  (App.  Cas.  D.  C.  1919)  259  Fed.  989. 

Failv/re  to  appreciate  the  patentability  of 
an  invention  is  no  execuse  for  failing  to  re« 
duce  it  to  practice. 

Commercial  success. —  To  same  effect  as 
original  annotation,  see  Smith  r.  Peck,  etc., 
Co.,  (C.  C.  A.  2d  Cir.  1919)  262  Fed.  415. 

"  If  the  question  of  invention  be  doubtful, 
the  balance  will  be  turned  in  favor  of  pat- 
entability by  a  showing  of  undoubted  com- 
mercial success."  Meurer  Steel  Rarrel  Co. 
f.  Draper  Mfg.  Co.,  (N.  D.  Ohio  1919)  260 
Fed.  410. 

General  and  extensive  use. — A  presump- 
tion of  inventive  novelty  arises  from  gen- 
eral use  bv  the  public.  Dunn  Wire-Cut  Lug 
Brick  Co.'r.  Toronto  F.  Clay  Co.,  (C.  C.  A 
6th  Cir.  1919)  259  Fed.  258,  170  C.  C.  A. 
326. 

VI.  Novelty  and  Antictpation   (p.  83) 

Knowledge  of  inventor. —  To  same  effect 
as  original  annotation,  see  In  re  Smith, 
(App.  Cas.  D.  C.  1920)   202  Fed.  717. 

Reduction  to  practice —  Prior  public  ti«e. 
—  Proof   of  the   prior   public  use  of  a  pat- 
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ented  article  or  process  sufficient  to  defeat 
a  patent  must  be  such  as  to  leave  no  rea- 
sonable doubt  of  the  prior  public  use  more 
than  two  years  before  making  the  applica- 
tion for  the  patent.  Oral  testimony  of  the 
date  of  the  prior  use  should  find  corrobora- 
tion in  evidence  of  contemporaneous  records 
or  memoranda,  or  physical  exhibits,  before 
striking  down  a  patent  because  of  prior 
public  use.  General  Insulating  Mfg.  Co.  v. 
Union   Fibre  Co.,    (C.  C.  A.  7th  Cir.   1919) 

261  Fed.  389. 

Unsuccessful  device. —  To  sam^  effect  as 
original  annotation,  see  Consolidated  Win- 
dow Glass  Co.  t>.  Window  Glass  Mach.  Co., 
(C.  C.  A.  3d  Cir.  1919)    261  Fed.  362. 

Analogous*  arts  producing  same  products. 
—  Though  two  arts,  producing  the  same 
products  from  the  same  source,  are  con- 
cededly  related,  yet  differences  in  them,  if 
fundamental,  may  validly  prevent  inven- 
tions in  -  \  from  operating  as  anticipa- 
tions of  iiiv.iiions  in  the  other.  Otto  Cok-- 
ing  Co.  c.  Ivoppers  Co.,  (C.  C.  A.  3d  Cir. 
1919)   25S  Fed.  12:.   1G9  C.  C.  A.  208. 

Adaptability  of  prior  device  to  perform- 
ance of  function  covered  by  patent  in  suit. — 
It  is  not  sufficient  to  constitute  anticipation 
tliat  the  device  relied  upon  might,  bv  modi- 
fication, be  made  to  accomplish  the  function 
performed  by  the  patent  in  question.  It 
must  be  designed^  by  the  maker  and  adapted 
for  the  performance  of  suoh  function.  Smith 
V.  Peck,  etc.,  Co.,    (C.  C.  A.  2d   Cir.   1919) 

262  Fed.  415. 

Publication  —  Device  described  in  foreign 
printed  publications. —  Patentable  novelty 
cannot  be  asserted  for  a  device  which  has 
been  described  in  foreign  printed  publica- 
tions. Bone  V,  Marion  County,  (1919)  251 
U.  S.   134,  40  S.  Ct.  96,  64  U.  S.    (L.  ed.) 

,   affirming    (C.    C.    A.    7th   Cir.    1917) 

249  Fed.  211,  161  C.  C.  A.  247. 

Sufficiency  of  published  descriptions. —  In 
Vacuum  Cleaner  Co.  t.  Thompson  Mfg.  Co., 
(S.  D.  la.  1919)  258  Fed.  239,  regarding 
the  sufficiency  of  published  descriptions  al- 
leged to  foe  anticipating,  the  court  said: 
"Any  printing,  writing,  or  illustration  relied 
upon  as  part  of  the  prior  art  must  be  such 
ab  to  make  disclosure,  not  to  an  inventor, 
but  to  the  ordinary  individual,  skilled  as  a 
workman  in  the  field  involved.  The  docu- 
ments relied  upon  must  teach  the  art;  must 
be  such  that  the  world  has  knowledge  of  the 
art;  must  be  such  that  qualified  persons, 
without  the  exercise  of  inventive  genius,  may 
produce  the  device  from  the  disclosures.  Of 
course,  it  is  not  necessary  that  the  device 
involved  shall  be  shown  by  any  one  publi- 
cation; but  the  inventor,  relying  upon  his 
])atent,  is  presumed  to  have  had  before  him 
all  of  the  prior  printed  disclosures.^' 

Disclosure  of  various  elements  of  combiaa- 
tion. —  Where  patents,  publications,  and  ac- 
tual structures  have  been  proved,  some  of 
whicli  disclose  one,  and  others  more,  of  the 
old  elements  of  the  plaintiff's  combinations, 
the  fact  that  one  of  these  discloHetl  one,  and 


another  another  or  more  elements  of  the 
patented  combination,  while  none  of  them 
discloses  all  of  the  elements  thereof,  does  not 
necessarily  establish  the  faet  that  any  of 
them  anticipates  the  combinations  of  the 
plaintiff.  Minneapolis,  etc.,  R.  Co.  v.  Bar- 
nett,  etc.,  Co.,  (C.  C.  A.  8th  Cir.  1919)  257 
Fed.  302,  168  C.  C.  A.  386. 

Burden  of  proving  priority. —  To  same 
effect  as  second  paragraph  of  original  anno- 
tation, eee  Smith  r.  Peck,  etc.,  Co.,  (D.  C. 
Conn.  1919)   258  Fed.  40. 

Evidence  of  anticipation  required. —  To 
same  effect  as  first  paragraph  of  original 
annotation,  see  Minneapolis,  etc.,  R.  Co.  v. 
Bamett,  etc.,  Co.,  (C.  C.  A.  8th  Cir.  1919) 
257  Fed.  302,  168  C.  C.  A.  386. 

Anticipation  should  be  established,  not 
merely  by  testimony  of  witnesses  relating 
to  facts  many  years  previous,  but  by  con- 
crete, visible,  contemporaneous  proofs,  which 
speak  for  themselves.  The  proof  must  es- 
tablish a  clear  conviction,  and  something 
more  than  oral  testimony,  even  of  the  high- 
est cliaraoter,  is  required,  where  there  has 
been  considerable  lapse  of  time.  Searchlight 
Horn  Co.  v.  Victor  Talking  Mach.  Co.,  (D.  C. 
N.  J.  1919)  261  Fed.  395. 

VIII.  Abandonment  (p.  127) 

Experimental  use. —  To  same  effect  as 
original  annotation,  see  Alvey-Ferguson  Co. 
V.  John  F.  Trommer  Evergreen  Brewery, 
(E.  D.  N.  Y.  1913)  260  Fed.  572,  holding 
that  unsuccessful  experimental  use  at  a 
world's  fair  was  not  an  aJbandonment  to  the 
public  so  as  to  prevent  an  application  for  a 
patent  more  than  two  years  later. 

Disuse  of  patent. —  To  same  effect  as  origi- 
ual  annotation,  see  Reed  r.  Hughes  Tool  Co., 
(C.  C.  A.  5th  Cir.  1919)   261  Fed,  192 

Unreasonable  delay  in  appHcation. —  In 
Duncan  r.  Shelly,  (App.  Cas.  D.  C.  1920) 
263  Fed.  639,  it  was  held  that  a  two  years' 
dtelay  in  making  application  for  a  patent, 
not  caused  by  poverty,  worked  an  abandon- 
ment as  against  a  person  applying  for  a 
patent  during  that  time. 

Vol.  VII,  p.  145,  sec.  4888.    [First 

ed.,  1916  Supp.,  p.  185.] 

II.  Specifications  and  des<^iptioii. 
1.  In  general. 
3.  SuflSiiency. 

5.  Amendments. 
III.  Claims. 

1.  Object. 

2.  Construction. 

3.  Essentials  and  scopt, 

6.  Effect  of  claim. 

6.  Amendment  Of  claim. 
8.  Rejection  of  claim. 

II.  SPECiPicATioirs  Ain>  DescBiPTioir 
1.  In  General   (p.   146) 

Description  as  measuring  invention. —  Th/s 
claims    measure    the    invention,    and    while 
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the  inTentor  must  describe  the  best  mode 
of  atpiplylng  the  principle  of  his  invention 
the  description  does  not  necessarily  measure 
the  invention.  Independent  Coal  Tar  Co.  r. 
Cressy  Contracting  Co.,  (C.  C.  A.  1st  Cir. 
1919)    260  Fed.  463,  171  C.  C.  A.  289. 

Description  of  "  best  mode." —  Secrecy  may 
not  be  maintained  as  to  the  "  best  mode  "  in 
view  of  this  section.  And  this  necessitates 
the  giving  of  trade  secrets.  Dow  Chemical 
Co.  V,  American  Bromine  Co.,  (Mich.  1920) 
177  N.  W.  996. 

3.  Suffiaiency   (p.  148) 

In  general. —  To  same  effect  as  original  an- 
notation, see  Schaum  v,  Copley-Plaza  Oper- 
ating Co.,  (D.  C.  Mass.  1919)  260  Fed.  197*, 
wherein  it  was  held  that  the  specification 
was  sufficient. 

Eaiential  features. — ^A  practical  and  use- 
ful invention  is  not  disclosed  by  a  patent 
for  an  improvement  in  photographing  and 
developing  apparatus,  where  the  short  recip- 
rocating movement  of  the  film-carrying  rack, 
without  which  the  machine  confessedly  can- 
not be  successfully  operated,  is  not  disclosed 
in  the  patent,  as  it  must  be  under  this  sec- 
tion, in  order  to  render  it  valid.  Beidler  r. 
U.  8.,   (1920)   253  U.  S.  447,  40  S.  Ct.  664, 

64  U.  8.   (L.  ed.)  ,  affirming  '1918)    63 

Ct  CI.  636. 

Constmction  by  those  skilled  in  the  art. — 
To  same  effect  as  original  annotation,  see 
Searchlight  Horn  Co.  i?.  Victor  Talking 
Maeh.  Co.,  (D.  C.  N.  J.  1919)  261  Fed. 
395. 

6.  Amendments    (p.    157) 

Nature  of  amendments  allowed. —  To  same 
effect  as  original  annotation,  see  Schaum  v. 
Copley-Plaza  Operating  Co.,  (D.  C.  Mass. 
1919)  260  Fed.  197.  holdinff  that  such  an 
amendment  need  not  be  verified. 

III.  Claims 

1.  Ohjeot   (p.  158) 

To  same  effect  as  original  annotation,  see 
United  States  Light,  etc.,  Corp.  r.  Safety 
Car  Heating,  etc.,  Co.,  (C.  C.  A.  2d  Cir. 
1919)  261  Fed.  915. 

2.  Construction    (p.    158) 

In  general. —  "A  patent  is  the  creature  of 
the  statute.  The  terms  and  conditions  upon 
which  the  grant  is  made  are  fixed  by  the 
statute.  Section  9432,  Compiled  Statutes 
1918,  [this  section]  requires  the  inventor  to 
set  forth  his  claims  in  '  such  full,  clear,  con- 
cise, and  exact  terms  as  to  enable  any  per- 
son skilled  in  the  art  ...  to  make*  con- 
struct, compound,  and  use  the  same.'  What 
is  not  claimed  distinctly  in  the  invention, 
the  public  possesses.  A  patent  is  sustained, 
not  for  what  the  inventor  may  have  done 
in  effect,  but  what  is  pointed  out  clearly  and 
distinctly  in  his  open  letter.  .  .  . 

'*  While  we  may  give  liberal  construction 
to  the  language  used  to  protect  the  inventor, 
we   cannot   rew^rite  the  claim,   or   insert  an 


element  or  modify  an  element  in  the  com- 
bination upon  which  alone  validity  depends. 
Words  that  describe  a  result  may,  of  course, 
be  adjective  in  character,  that  is,  modifying 
in  meaning,  yet  they-  must  be  definite  and 
understandable."  Knaght  ^da  Fountain  Co. 
0.  Walrus  Mfg.  Co.,  (C.  C.  A.  7th  Cir.  1919) 

258  Fed.  929,  170  C.  C.  A.  126. 
Construed  with  specifications  and  descrip- 
tion.—  W^hether  the  invention  is  large  or 
small,  primary  or  trivial,  It  remains  true 
that,  when  a  claim  is  clear  and  distinct,  the 
patentee  cannot  go  beyond  the  words  thereof 
for  the  purpose  of  establishing  infringement; 
the  specification  may  be  referred  to  for  the 
purpose  of  limiting,  but  not  of  expanding,  a 
claim,  and  the  range  of  equivalents  is  meas- 
ured by  what  is  described  and  claimed. 
Homer  Brooke  Glass  O.  t'.  Hartford-Fair- 
mont Co.,  (C.  C.  A.  2d  Cir.  1919)  262  Fed. 
427 ;  United  States  Light,  etc.,  Corp.  v.  Safety 
Car  Heating,  etc.,  Co.,  (C.  C.  A.  2d  Cir. 
1919)  261  Fed.  915;  Bisight  Co.  f.  Onepiece 
Bifocal  Lens  Co.,   (C.  C  A.  4th  Cir.  1919) 

259  Fed.  275,  170  C.  C.  A.  343. 

Where  the  language  of  a  claim  includes 
elements  described  in  general  terms,  the 
court  in  construing  it  may  look  to  the  speci- 
fications. I.  T.  S.  Rubljer  Co.  t;.  Panther 
Rubber  Mfg.  Co.,    (C.  C.  A.   Ist  Cir.  1919) 

260  Fed.  934,  171  C.  C.  A.  576. 

So  where  a  term  in  the  claims  of  a  patent 
i>i  susceptible  of  two  meanings,  it  should  be 
given  that  which  the  specifications  show  it 
was  intended  to  have,  if  that  meaning  is  not 
repugnant  to  the  plain  and  clear  terms  used. 
Petroleum  Rectifying  Co.  r.  Reward  Oil  Co., 
(C.  C.  A.  9th  Cir.  1919)  260  Fed.  177,  171 
C.  C.  A.  213,  reversing  (N.  D.  Cal.  1918) 
260  Fed.  183. 

Construction  of  claims  for  improvements. 
—  To  same  effect  as  last  paragraph  of  origi- 
nal annotation,  see  Crystal  Percolator  Co.  v. 
Landers,   (D.  C.  Conn.  1919)   258  Fed.  28. 

The  claims  of  a  pioneer  invention  should 
receive  a  fairly  liberal  construction,  one  that 
will  uphold  rather  than  restroy.  Petroleum 
Rectifying  Co.  v.  Reward  Oil  Co.,  (C.  C.  A. 
9th  Cir.  1919)  260  Fed.  177,  171  C.  C.  A.  218, 
reversing  (N.  D.  Cal.  1919)   260  Fed.  183. 

Claim  defining  element. — "Where  the  claim 
defines  an  element  in  terms  of  its  form,  ma- 
terial, location  or  function,  thereby  appar- 
ently creating  an  express  limitation,  where 
that  limitation  pertains  to  the  inventive  step 
rather  than  to  its  mere  environment,  and 
where  it  imports  a  substantial  function  which 
the  patentee  considered  of  importance  to  his 
invention,  the  court  cannot  be  permitted  to 
say  that  other  forms,  which  the  inventor 
thus  declared  not  equivalent  to  what  he 
claimed  as  his  invention,  are  nevertheless 
to  be  treated  as  equivalent,  even  though  the 
court  may  conclude  that  his  actual  invention 
was  of  a  scope  which  would  have  permitted 
the  broader  equivalency."  D'Ar^  Spring  Co. 
r.  Marshall  Ventilated  Mattress  (jo.,  (C.  C.  A. 
6th  Cir.  1919)  260  Fed.  236,  170  C.  C.  A. 
304. 
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Value  of  contribution  to  art. —  The  claims 
of  a  patent  application  will  be  read  not 
solely  with  an  eye  to  the  labor  or  inventive 
merit  involved,  but  also  with  the  value  of 
ita  contribution  to  the  general  good  in  view. 
Dayton  Engineering  Laboratories  Co.  v. 
Kent,   (E.  D.  Pa.  1919)   2ft0  Fed.  187. 

3.  Essentials  and  Scope    (p.    161) 

Scope  of  claims  generally. —  To  same  effect 
as  original  annotation,  see  Merrill  v.  W. 
Bickford  Co.,  (D.  C.  Me.  1919)  260  Fed. 
207. 

Arguments  made  in  the  patent  office  by 
the  applicant  to  the  examiners  are  not  to 
be  taken  as  a  measure  of  his  patent,  when 
not  accompanied  by  any  changes  in  the 
claims.  Crystal  Percolator  Co.  f.  Landers, 
(D.  C.  Conn.  1919)   258  Fed.  28. 

Claims  for  process  patent. —  It  is  not  es- 
sential that  the  claims  of  a  patent  for  a 
process  should  set  forth  the  principle  on 
which  the  process  operates.  Petroleum  Rec- 
tifying Co.  r.  Reward  Oil  Co.,  (C.  C.  A. 
9t.h  Cir.  1919)  260  Fed.  177,  171  C.  C.  A. 
213,  reversing  (N.  D.  Cal.  1918)  260  Fed. 
183. 

Invention  having  reversible  attributes. — 
Where  there  is  a  capacity  of  reversibility 
with  the  same  instrumentality,  the  courts 
will  not  restrict  the  claim  to  one  attribute 
to  the  exclusion  of  the  reversible  attribute. 
Marconi  Wireless  Tel.  Co.  v.  De  Forest  Radio^ 
Telephone,  etc.,  Co.,  (S.  D.  N.  Y.  1919)  261 
Fed.  393. 

5.  Effect  of  Claim  (p.  170) 

mghts  determined  by  claim. —  To  same 
effect  as  original  annotation,  see  Crystal 
Percolator  Oo.  v.  Landers,  (D.  C.  Conn. 
1919)   258  Fed.  28. 

Extent  of  patentee's  rights. —  To  same 
effect  as  original  annotation,  see  Minneapo- 
lis, etc.,  R.  Co.  V.  Barnett,  etc.,  Co.,  (C.  C. 
A.  8th  Cir.  1919)  257  Fed.  302,  168  C.  C.  A. 
386. 

6.  Amendment  of  Claim    (p.    173) 

Amendments  to  meet  objections  of  Patent 
Office. — ^Where  an  application  i«  rejected  by 
the  Patent  Office  and  the  claims  are  there- 
sfter  amended  and  allowed,  the  patent  is 
limited  to  the  features  «et  forth  in  the 
amended  claims.  Schulte  r.  Colorado  Tire, 
etc.,  Co.,  (C.  C.  A.  8th  Cir.  1919)  259  Fed. 
562,  170  C.  C.  A.  524. 

8.  Rejection  of  Claim   (p.  175) 

Estoppel  by  acquiescence  in  rejection. — 
To  same  effect  as  original  annotation,  see 
W'ard  V.  Finley  Method  Co.,  (S.  D.  Tex. 
1919)    259  Fed.  869. 

Vol.  VII,  p.  179,  sec.  4893.    [First 

ed.,  vol.  V,  p.  488.] 

Doubt  as  to  patentability. —  To  same  effect 
as  original  annotation,  see  Wilson's  Applica- 
tion, (App.  Cas.  D.  C.  1919)   258  Fed.  976. 


Vol.  VII,  p.  193,  sec.  4904.    [First 

ed.,  vol.  V,  p.  499.] 

Presumption  of  inventorship. — ^He  who  files 
first  is  presumably  the  inventor,  and  that 
presumption  remains  with  him  until  it  has 
been  overcome  by  proof.  Swinglehurst  c. 
Ballard,  (App.  Cas.  D.  C.  1919)  258  Fed. 
973. 

An  amendment  of  an  application  so  as  to 
show  a  single  inventor  instead  of  two  joint 
inventors  relates  back  to  the  original  filing 
and  does  not  cut  off  the  rights  of  the  ap- 
plicant in  an  interference  proceeding.  In  re 
Roberts,  (App.  Cas.  D.  C.  1920)  263  Fed. 
046. 

Burden  of  proof. —  To  same  effect  as 
original  annotation,  see  Engle  r.  Manchester, 
(App.  Cas.  D.  C.  1920)  262  Fed.  646;  Bader 
f.  Burroughs,  (App.  Cas.  D.  C.  1919)  261 
Fed.  1016;  Swinglehurst  v,  Ballard,  (App. 
Cas.  D.  C.  1919)   258  Fed.  973. 

Proof  of  priority  beyond  reasonable 
donbt. —  'io  same  effect  as  original  annota- 
tion, see  Braun  v.  Wiegand,    (App.  Cas.  D. 

C.  1920)    262  Fed.  647;   Leonard  r.   Yonng, 
(App.  Cas.  D.  C.  1919)   258  Fed.  985. 

Awarding  priority  on  record. —  The  Com- 
missioner of  Patents  has  authority  in  a 
proper  case  to  award  priority  on  the  record 
to  the  senior  applicant.  Lee  r.  Vreeland, 
(App.  Cas.  D.  C.   1920)   262  Fed,  654. 

Review  of  decision. —  In  Shenk  r.  Clark, 
(App.  Cas.  D.  C.  1920)  263  Fed.  646,  it  was 
said :  "  We  have  considered  the  very  care- 
fully  prepared  brief  of  appellant's  counsel, 
but  have  not  been  convinced  that  any  error 
was  committed  by  the  Patent  Office,  and 
therefore,  without  further  discussion  of  the 
question  involved,  affirm  the  decision." 

Vol.  VII,  p.  202,  sec.  4914.    [First 

ed.,  vol.  V,  p.  506.] 

Decision   of   question   of  fact. —  To   same 

elTect  as  original  annotation,  see  Greenaw9lt 

V.  Dwight,   (App.  Cas.  D.  C  1919)   268  Fed. 

982.    See  also  Erickson  t\  Dyson,  (App.  Cas. 

D.  C.  1919)  268  Fed.  986. 

Vol.  VII,  p.  211,  sec.  4916.    [First 

ed.,  vol.  V,  p.  611.] 

Object  of  the  law. — "The  obvious  intent 
of  the  statute  providing  for  reissues,  where, 
through  inadvertence,  accident,  or  mistake, 
the  full  scope  of  the  invention  has  not  been 
claimed,  is  to  secure  to  the  inventor  a 
monopoly  of  that' which  he  has  actually  dis- 
covered or  invented."  In  re  Otto.  (App.  Cas 
1).  C.  1919)   259  Fed.  985w 

Laches. —  To  same  effect  as  original  an- 
notation, see  In  re  Otto,  (App.  CSis.  D.  C. 
1919)    259  Fed.  985. 

Effect  of  delay  —  Supposition  of  abandon^ 
ment. —  To  same  effect  as  original  annota- 
tion, see  Schneider's  Application,  (App.  Cas. 
D.  C.  1920)  262  Fed.  718,  holding  that  a 
reissuance  of  a  patent  with  broader  claims 
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would  not  be  allowed  after  a  delay  of  nearly 
three  years^  the  patentee's  sole  excuse  being 
tliat  he  had  failed  to  examine  his  patent  and 
discover  the  defect  until  shortly  before  mak- 
ing his  application  for  a  reissuance. 

Vol.  VII,  p.  242,  sec.  9.     [First  ed., 

vol.  V,  p.  502.] 

Juriadiction  of  appellate  court. — To  same 
effect  aa  original  annotation,  see  In  re  Smith, 
(App.  Caa.  D.  C.  1920)  262  Fed.  643. 

Dedsiona  appealable  —  Order  dissolving 
interference  proceeding. — ^An  order  of  the 
Commisuoner  of  Patents  dissolving  an  in- 
terference proceeding  is  not  appealable. 
Such  an  order  is  not  final.  Cowles  v.  Body, 
(App.  Oaa.  D.  a  1019)  261  Fed.  1015; 
Parker  v.  Craft,  (App.  Ca&  D.  O.  1919)  258 
Fed.  988. 

Conduaiyenets  of  deciaion  of  patent  office. 
—  To  same  effect  as  third  paragraph  of 
original  annotation,  see  Kennicott  v.  Cape, 
(App.  Caa.  D.  C.  1920)  262  Fed.  641 ;  Hop- 
kins 17.  Riegger,  (App.  Gas.  D.  0.  1920)  262 
Fed.  642;  Bonine  v.  Bliss,  (App.  Cas.  D.  0. 
1919)  250  Fed.  989,  holding  that  the  ques- 
tion of  whether  or  not  an  application  is 
allowable  and  one  upon  which  the  issuance  of 
a  patent  can  be  predicated,  is  primarily  for 
the  experts  of  the  patent  office  and  would 
not  be  inquired  into  on  appeal  esoept  for 
manifest  error. 

Vol.  VIII,  p.  249,  sec,  4898.    [First 

ed.,  vol.  V,  p.  631.] 

III.  Assignments. 

3.  Form   and   requisites. 
5.  Nature  and  effect. 

IV.  Licenses. 

1.  Nature  and  requisites. 

4.  Construction. 

5.  Operation   and   effect. 

UI.  Assignments 

3.  Form  and  Requisites  (p.  269) 
Assignment  of  unpatented  invention. — 
There  is  no  provision  of  law  that  prevents 
the  assignment  of  an  unpatented  invention, 
but  when  a  patent  therefor  is  granted  this 
section  applies  and  requires  th«  assignment, 
conveyance  or  grant  of  whatever  interest 
therein,  shall  be  in  writing.  Ingle  v.  Landis 
Tool  Co.,  (M.  D.  Pa.  1919)  262  Fed.  150. 

5.  Nature  and  Effect  (p.  264) 
Nature  of  assignee's  title. — An  assignee 
of  a  patentee  acquires  no  better  title  to  the 
patent  Uian  his  assignor  had  at  the  time 
of  the  assignment,  and  may  assert  only  such 
rights  regarding  it  as  his  assignor  could 
have  asserted.  Ingle  v.  Landis  Tool  Co., 
(M.  B.  Pa.  1919)   262  Fed.  150. 

Assigiiment  of  patent  as  including  im- 
provement.— An  assignment  of  all  the  pat- 
ents,   drawings,   patterns,    etc.,    relating    to 


the  manufacture  and  sale  of  a  certain  ma- 
chine, includes  improvements  to  the  ma- 
chine and  drawings  regarding  them.  Ingle 
V.  Landis  Tool  Co.,    (M.  D.  Pa.  1919)    262 

Fed.  150. 

IV.  Licenses 

1.  Nature  and  Requisites  (p.  271) 
Implied  license.— Where  the  designing  or 
creating  of  a  machine  or  process  involves 
invention  and  a  patent  is  taken  out,  it  is 
well  established  that  the  person  for  whose 
benefit  such  creating  was  done  is  entitled 
to  an  irrevocable  license  to  the  use  of  said 
patent  to  such  extent  as  may  be  necessary 
to  secure  to  him  the  beneficial  rights  in- 
tended. McKJnnon  Chain  Co.  r.  American 
Chain  Co.,  (M.  D.  Pa.  1919)  269  Fed.  873. 
Contracts  with  salesmen  as  license  agree- 
ments.—  Contracts  by  a  company  manufac- 
turing a  patented  machine  whereby  agents  are 
given  the  exclusive  sale  of  such  machines  in 
a  certain  territory  are  not  license  9^ee- 
ments.  This  is  especially  true  where  the 
contracts  contain  no  reference  to  the  pat- 
ent under  which  the  machines  are  made  and 
no  reference  to  the  machines  as  patented 
articles.  Standard  Sewinj?  Mach.  Co.  V. 
.Tones,  (C.  C.  A.  3d  Cir.  1.0)  260  Fed.  170, 
171  C.  C.  A.  206. 

4.  Construction  (p.  276) 
Waiver  of  delivery  of  fonnal  licenses.— 
In  Okmulgee  Window  Glass  Co.  v.  Frink, 
(C.  C.  A.  8th  Cir.  1919)  260  Fed.  169,  171 
C.  C.  A.  195,  it  was  held  that  under  the 
evidence  the  parties  to  a  license  contract 
had  waived  a  provision  therein  requirmg 
the  delivery  by  the  licensor  of  formal  li- 
censes to  the  licensee. 

5.  Operation  and  Effect  (p.  2f!9) 
Estoppel  of  licensee. —  To  same  effect  as 
oriirinal  annotation,  see  Bell,  etc^,  Co.  V. 
Bliss,  (C.  C.  A.  7th  Cir.  1919)  262  Fed. 
131;  Churchward  International  Steel  Co.  v. 
Bethlehem  Steel  Co.,   (E.  D.  Pa.  1919)   260 

Fed.  962. 

Priority  over  subsequent  assignment. — 
"  The  decisions  have  for  so  long  held  that  a 
license  from  a  patentee  prevails  over  a  sub- 
sequent assignment  that  I  do  not  feel  free 
to  disregard  the  rule  so  established.  Cham- 
bers r.  Smith,  Fed.  Cas.  No.  2,582;  6  Fish. 
Pat.  Cas.  14;  Farrington  v.  Gregory,  Fed. 
Cas.  No.  4,688,  4  Fish.  Pat.  Cas.  221 ;  Ham- 
ilton V.  Kingsbury,  Fed.  Cas.  No.  5,984,  17 
Blatch.  264;  Jones  v.  Berger  (C.  C.)  5» 
Fed.  1006.  I  have  not  found  that  this  rule 
has  been  cx)nfirmed  by  any  appellate  court, 
and  it  seems  to  me  open  at  least  to  some 
dcubt  whether  agreements  to  license,  so  far 
as  they  operate  in  future,  are  more  than  wc- 
ecutory  contracts,  which  would  under  ordi- 
nary rules  yield  to  the  legal  title  of  a  boxia 
fide  purchaser.  Under  the  statute  (R.  S. 
§  4898),  an  "unrecorded  earlier  assignment 
is  invalid,  and  a  result  is  surely  somewhat 
anomalous    which    leaves    a    licensee    who 


1 


698 


FED.  STAT.  ANN.— 1920  SUPP. 


takes  no  interest  in  the  property,  in  a 
stronger  position  than  an  assignee  who  has 
become  the  owner  in  whole  or  in  part.  Nev- 
ertheless, if  the  rule  is  to  be  changed,  it 
must  certainly  be  by  an  appellate  court,  and 
I  accept  it  for  the  purposes  of  this  case." 
Keystone  Type  Foundry  r.  Fastpress  Co., 
(S:  D.  N.  Y.  1920)  26d  Fed.  99,  wherein 
the  rule  was  applied  to  a  license  given  while 
the  application  was  pending. 

Vol.  VII,  p.  283,  sec.  4900.    [First 

ed.,  vol.  V,  p.  547.] 

Scope  of  section. —  This  section  applies  to 
all  patentees,  and  is  not  limited  to  those 
who  make  and  vend  patented  articles. 
Churchward  International  Steel  Co.  r. 
Bethlehem  Steel  Co.,  (£.  D.  Pa.  1919)  262 
Fed.  438. 

Necesaity  of  accounting  for  profits. —  This 
section  relieves  infringers  without  notice 
from  payment  of  damages,  but  not  from  ac- 
counting for  profits.  Churchward  Interna- 
tional Steel  Co.  V.  Bethlehem  Steel  Co.,  (E. 
D.  Pa.   1919)   262  Fed.  438. 

Vol.  VII,  p.  288,  sec.  4919.    [First 

ed.,  vol.  V,  p.  552.] 

I.  Who   may    sue   for   infringement. 

11.  Who  liable  for  infringement. 

IV.  Pleading. 

V.  Recovery. 

I.  Who  Mat  Sue  fob  iNFBiirGEMENT  (p.  289) 

Aasignment  amounting  to  license. —  See 
infra  this  title,  p.  701. 

II.  Who  LdABLE  fob  Infringement  (p.  296) 

Liability  of  co-owner. — ^A  part  owner  of  a 
patent  has  no  right  to  enjoin  infringement 
of  the  patent  by  his  co-owner,  who,  by  vir- 
tue of  the  joint  ownership,  has  a  right  to  use 
the  patent.  Bell,  etc.,  Co.  v.  Bliss,  (C.  C. 
A.  7th  Cir.  1919)   262  Fed.  131. 

Snitf  against  officers  of  corporation.— To 
same  effect  as  original  annotation,  see 
Stromberg  Motor  Devices  Co.  v.  Holley 
Bros.  Co.,  (E.  D.  Mich.  1919)  260  Fed.  220; 
Hitchcock  V.  American  Plate  Glass  Co.,  (C. 
C.  A.  3d  Cir.  1919)  259  Fed.  948,  171  C.  C. 
A.  24,  wherein  it  was  said: 

"Where  a  director  or  manager  of  a  cor- 
poration—  who  sustains  to  the  corporation 
the  relation  of  master  or  principal  in  the 
sense  of  being  its  dominating  force  —  him- 
self commands  the  commission  of  a  tort  bv 
the  corporation,  though  he  does  it  as  an  of- 
ficer and  in  the  name  of  the  corporation,  he 
is  individually  liable.  National  Cash  Reg- 
ister Co.  V.  Leland,  94  Fed.  602,  908,  37 
C.  C.  A.  372.  This  is  so,  because  in  an  action 
for  infringement  of  letters  patent,  an  indi- 
vidual, who  has  inspired  a  tort  and  has 
participated  in  its  commission,  is  a  joint 
tortfeasor,  and  must,  on  general  principles 
of   law   and   by    analogy   with   other    torts, 


yield  to  the  person  whose  rights  he  has  in- 
vaded the  profits  of  which  he  has  grained 
thereby.  When  the  joint  tort  is  established, 
the  individual  joint  tortfeasor  cannot  de- 
fend on  the  plea  that  the  acts  complained 
of  were  solely  the  acts  of  the  corporation  of 
which  he  was  an  officer,  and  that  whatever 
was  done  by  him  was  done  only  in  that  ca- 
pacity. An  executive  officer  of  a  corpora- 
tion '  cannot  shield  himself  behind  an  arti- 
ficial and  sometimes  irresponsible  creation 
from  the  consequences  of  his  own  acts,  even 
though  perforated  in  the  name  of  an  arti- 
ficialboay.'  Peters  r.  Union  Biscuit  Co.  (C. 
C.)  120  Fed.  679;  Sazlehner  v.  Eisner  {Q, 
C.)  140  Fed.  938.  He  cannot  thus  escape 
liability  for  a  tort  in  which  he  actually  par- 
ticipates. This  doctrine  has  been  sanc- 
tioned and  enforced  in  Goodyear  v.  Phelps, 
3  Blatchf.  91,  Fed.  Cas.  No.  5,581;  Poppen- 
husen  r.  Falke,  4  Blatchf.  495,  Fed.  Cas.  No. 
11.279;  Iowa  Barb  Steel- Wire  Co.  r.  Barbed 
Wire  Co.  (C.  C.)  30  Fed.  123;  National 
Cash  Register  Co.  v.  Leland,  94  Fed.  502,  37 
C.  C.  A.  372;  Smith  t*.  Standard  Laundry 
Machinery  Co.  (C.  C.)  19  Fed.  826.  See, 
also,  Belknap  r.  Schild,  161  U.  S.  10,  16 
Sup.  Ct.  443,  40  L.  Ed.  599;  Clark  Thread 
Co.  V.  William  Clark  Co.,  55  N.  J.  £q.  656, 
37  Atl.  599;  Prest-O-Lite  Co.  r.  Acetylene 
Welding  Co.,  Leonard  Lorentowitz,  et  aL, 
259  Fed.  HO  (D.  C.  N.  J.  1916).  It  is 
based  on  the  rule  stated  in  Cahoone  Bamet 
Mfg.  Co.  v.  Rubber  &  Celluloid  Harness  Co. 
(C.  C.)  45  Fed.  582,  5M: 

** '  Every  voluntary  perpetrator  of  a 
wrongful  act  of  manufacture,  use,  or  sale  of 
a  patented  article  becomes  ipso  facto  an 
infringer,  and  is  legally  responsible;  and 
it  therefore  regards  officers,  directors,  and 
agents  employing  or  authorizing  or  assent- 
ing to  the  use  of  a  patented  invention  as 
infringers,  and  personally  responsible  to  the 
patentee.* 

"  When  a  corporation  infringes  in  obedi- 
ence to  the  command  of  an  officer  with 
power  to  cause  the  corporation  to  commit 
or  refrain  from  committing  the  infringing 
act,  and  when  that  officer  participates  in 
and  contributes  to  the  infringement,  they 
are  in  the  eye  of  the  law  joint  tortfeasors 
and  both  are  liable,  in  the  same  or  in  dif- 
ferent measures  according  to  the  circum- 
stances, for  the  injuries  they  have  jointly  in- 
flicted upon  the  one  whose  rights  they  nave 
jointly  invaded." 

Persons  aiding  in  infringement. —  An  in- 
fringement is  a  tort,  and  any  one  who  aids 
in  it  is  answerable  for  it.  Walter  S.  New- 
hall  Co.  f.  Baltimore,  etc.,  R.  Co.,  (D.  C. 
Md.  1919)  258  Fed.  650. 

IV.  Pleading  (p.  300) 
Allegations  necessary. —  In  an  action  for 
infringement  the  plaintiff  may  set  out  in  his 
complaint  merely  a  nrima  facie  case  or  he 
may  anticipate  a  defense  which  he  believes 
the*  defendant  will  set  up.  Hence,  it  ia  no 
ground   for   dismissal   of   such   a   complaint 
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that  the  plaintiff  haa  failed  to  all^e  therein 
that  the  invention  has  not  been  abandoned 
to  the  public,  since  abandonment  is  one  of 
the  defenses  which  R.  S.  sec.  4920  (7  Fed. 
Stat.  Ann.  (2d  ed.)  300)  permits  the  de- 
fendant to  make.  Jost  v.  Borden  Stove  Go.» 
(£.  D.  Pa.  1920)  202  Fed.  163. 

V.  Recoivebt   (p.  302) 

Defendant's  profits  as  measure  of  damages. 

—  The  measure  uf  an  infringer's  liability  in 
a  suit  in  equity  for  profits,  as  distinguished 
from  an  action  at  law  for  damages,  is  the 
profits  of  the  infringement  which  he  actually 
received.  Hitchcock  v,  American  Plate  Glass 
Co.,  (C.  C.  A.  3d  Cir.  1919)  259  Fed.  948, 
171   C.  C.  A.  24. 

Losses  incurred  by  defendant. —  In  com- 
puting the  damages  for  an  infringement,  a 
1068  incurred  by  the  defendant  in  making 
the  infringing  machines  is  a  legitimate 
credit  upon  the  amount  received  by  it  from 
sales  of  the  machines.  T.  L.  Smith  Co.  r. 
Cement  Tile  Machinery  Co.,  (N.  D.  la.  1919) 
258  Fed.  636. 

Profits  lost  as  element  of  damages. —  To 
same  effect  as  original  annotation,  see 
W^alter  S.  Newhall  Co.  v.  Baltimore,  etc, 
R.  Co.,   (D.  C.  :Md.  1919)   258  Fed.  650. 

Infringement  of  patent  for  part  of  deyice. 

—  To  same  effect  as  original  annotation,  see 
Southern  Textile  Machinery  Co.  r.  Fay 
Stocking  Co.,  (C.  C.  A.  6th  Cir.  1919)  259 
Fed.  243,  170  C.  C.  A.  311;  T.  L.  Smith  Go 
V.  Cement  Tile  Machinery  Co.,  (N.  D.  Is. 
1919)  268  Fed.  636. 

Exemplary  damages. —  The  question  in  an 
infringement  suit  of  whether  damages  in 
excess  of  compensatory  damages  shall  be 
awarded,  as  well  as  the  amount  thereof,  must 
be  determined  by  the  District  Court  upon  the 
accounting.  Pollock  v.  Martin  Gauge  Co., 
(C.  C.  A.  7th  Cir.  1919)   261  Fed.  201. 

Increase  of  damages  for  deliberate  and 
wanton  infringement. —  To  same  effect  as 
original  annotation,  see  T.  L.  Smith  Co.  v. 
Cement  Tile  Machinery  Co.,  (N.  D.  la.  1919) 
258  Fed.  636. 

Contempt  as  increasing  damages. —  The 
fact  that  an  infringer  has  been  adjudged 
guilty  of  contempt  in  not  obeying  an  in- 
junction more  promptly,  does  not  entitle  the 
plaintiff  in  an  infringement  suit  to  increased 
damages.  Cheatham  Electric  Switching 
Device  Co.  v.  Transit  Development  Co., 
(C.  C.  A.  2d  Cir.  1919)   261  Fed.  792. 

Bffect  of  assignment  of  infringing  con- 
tract.—  The  fact  that  the  designer  of  in- 
fringing apparatus  assigns  the  contract  for 
its  construction  and  shares  the  profits  from 
the  infringement  with  the  assignee,  does  not 
relieve  him  from  liability  to  account  for  all 
the  profits  arising  from  the  infringement. 
Hitchcock  1'.  American  Plate  Glass  Co.,  (C. 
C.  A.  3d  Cir.  1919)  259  Fed.  948,  171  C.  C. 
A  24. 

A  bill*  of  discoTery  in  advance  of  trial 
will   not   be  granted  to   allow   the   plaintiff 


in  an  infringement  suit  to  ascertain  the 
amount  <^  profits  obtained  by  the  defendant 
by  reason  oi  his  alleged  infringement.  Mun- 
ger  V.  Firestone  Tire,  etc.,  Co.,  (C.  C.  A.  2(1 
Cir.  1919)  261  Fed.  921. 

Award  of  damages  as  binding  in  subse- 
quent suit. — ^An  award  of  damages  in  an 
infringement  suit  is  not  res  adjudicata  in  a 
later  infringement  suit  between  the  same 
parties.  Cheatham  Electric,  etc.,  Co.  t*. 
Transit  Development  Co.,  (C.  C.  A.  2d  Cir. 
1919)  261  Fed.  792,  wherein  it  was  said: 

''It  is  now  said  that  this  quantum  of 
damage  became  res  adjudicata  as  between 
the  parties  hereto,  and  that  the  ruling  of 
this  court  in  209  Fed.  229,  126  C.  C  A.  207, 
is  to  that  effect.  We  fail  to.  discover  that 
that  decision  in  any  way  states  such 
doctrine;  indeed,  it  is  beyond  the  power  of 
any  jury,  or  of  any  judgment  resting  on  a 
jury's  verdict,  to  set  a  standard  of  damage 
binding  on  every  later  trier  of  similar  facts 
between  the  same  parties.  The  jury  referred 
to  found  that  by  defendant's  use  of  the  eight 
certain  switches  in  certain  places  and  at  a 
certain  time  plaintiff  suffered  a  certain 
damage  per  switch.  But  damages  (when  not 
punitive)  are  compensation  for  plaintiff's 
losses  under  a  certain  set  of  facts  and  cir- 
cumstances; 'non  constat  that  this  plaintiff 
lost  as  much  by  not  selling  defendants  a 
switch  in  the  month  of  December  as  it  did 
by  a  similar  failure  in  June,  and  it  certainly 
does  not  follow  that,  because  plaintiff  lost 
$68.93  by  defendant's  use  of  a  switch  down 
to  the  date  of  lawsuit  brought,  plaintiff  lost 
another  $68.93  by  defendant's  failure  to  re- 
move that  switch  until  some  time  later. 

''An  assessment  of  damages  is  not  the  fix- 
ing of  a  penalty,  to  be  inflicted  every  time 
the  same  defendant  injures  the  same  plain- 
tiff. It  is  a  valuation  of  injury,  which,  while 
often  the  same  in  kind,  can  never  be  as- 
sumed to  be  the  same  in  degree.  The  use 
of  the  record  here  by  plaintiff  does  not  rest 
upon  reason,  while  on  authority  it  is  opposed 
to  Bcaubert  t>.  Appleton,  67  Fed.  917,  15 
C.  C.  A.  73;  approved  in  Cheatham,  etc.,  t?. 
Brooklyn,  etc.,  Co.,  238  Fed.  172,  151  C.  C. 
A.  248,  and  to  the  reasoning  in  Cromwell  v. 
County  of  Sac,  94  U.  S.  351,  24  L.  Ed.  195." 

Vol.  VII,  p.  309,  sec.  4920.    [First 

ed.,  vol.  V,  p.  567.] 

I.  Pleading  and  proof  in  general 
II.  Statutory  defenses. 

I.  Pleading  and  Pboof  in  Genebal  (p.  310) 

The  contents  of  the  file  wrapper  of  a 
patent  may  not  be  offered  in  evidence  on  the 
question  of  infringement.  The  only  purpose 
for  which  the  file  wrapper  can  be  examined 
is  to  ascertain  whether  estoppel  has  arisen 
through  rejected  claims.  Baltzley  v,  Spengler 
Loomis  Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1919) 
262  Fed.  423. 


700 


FED.  STAT.  ANN.—  1920  SUPP. 


II.  Statutoby  Defenses    (p.  317) 

Evidence  of  the  operation  of  a  machine 
embodying  a  prior  invention  is  admissible 
under  the  foiurth  clause  of  this  section  to 
show  that  the  persons  under  whose  patent 
the  plaintiff  claims,  were  not  the  original 
and  first  inventors  of  the  thing  patented, 
but  that  the  person,  under  whose  patent  the 
defendant  claims,  was  the  original  and  first 
inventor.  J.  H.  Day  Co.  t?.  Mountain  City 
MiU  Co.,  (E.  D.  Teiin.  1»18)  267  Fed.  661. 

Vol.  VII,  p.  326,  sec.  4921.    [First 

ed.,  vol.  V,  p.  577.] 

IV.  Injunctions. 
V.  Decree  and  award. 
Vn.  Limitation  and  laches. 

IV.  Injuwowons  (p.  340) 

Patent  near  expiration. —  If  at  the  date 
of  the  filing  of  a  bill  charging  infringement 
of  a  patent  there  is  sufficient  time,  under  the 
rules  of  practice  of  the  court  in  which  such 
bill  has  been  filed,  to  obtain  a  temporary 
injunction  thereon  before  the  expiration  of 
such  patent,  the  court  acquires  the  necessary 
jurisdiction  to  grant  whatever  equitable  re- 
lief may  be  proper,  and  it  may  retain  such 
jurisdiction  even  after  the  expiration  of  the 
patent,  notwithstanding  the  fact  that  no 
temporary  injunction  has  been  actually  is- 
sued or  separately  asked.  Stromberg  Motor 
Devices  Co.  v.  Holley  Bros.  Co.,  (E.  D.  Mich. 
1919)    200  Fed.  220. 

Violation  of  covenants  in  license  agree- 
ment.—  When  a  controversy  touching  the 
validity  of  a  patent  has  been  settled  by 
judicial  decision,  and  the  defendant  therein 
enters  into  a  license  agreement  with  the 
plaintiff  wherein  the  validity  of  the  patents 
in  controversy  is  admitted,  he  should  observe 
an  attitude  of  good  faith  and  loyalty  towards 
the  licensor,  and  if  he  fails  to  do  so  and 
violates  the  license  agreement,  he  may  be 
enjoined.  Thomson  Spot  Welder  Co.  v. 
National  Electric  Welder  Co.,  (N.  D.  Ohio 
1»17)  200  Fed.  223. 

Threatened  or  continued  infringement. — 
An  infringing  device  if  complete  and  ready 
for  use  in  violation  of  a  patent,  is  the 
object  of  injunction,  although  no  damages 
have  resulted  from  its  use  for  a  different 
purpose.  Corrugated  Fiber  Co.  v.  Paper 
Working  Machines  Co.,  (E.  D.  N.  Y.  1919) 
259  Fed.  283. 

Ceasing  infringement  and  promises  to 
abstain. —  To  same  effect  as  original  annota- 
tion, see  Stromberg  Motor  Devices  Co.  v, 
Hollev  Bros.  Co.,  (E.  D.  Mich.  1919)  260 
Fed.  220;  Walter  S.  Newhall  Co.  v.  Balti- 
more, etc.,  R.  Co.,  (D.  C.  Md.  1919)  258  Fed. 
650,  holding  that  where  a  structure,  as 
originally  planneu  and  constructed,  con- 
tained a  device  infringing  the  plaintiff's 
patent,  which  was  removed  prior  to  the  in- 
fringement suit,  an  injunction  would  be 
granted  to  prohibit  its  replacement. 


Effect  of  decree  in  prior  Htigation. — ^Whero 
the  validity  of  a  patent  has  been  sustained 
by  many  prior  adjudications,  it  is  proper  for 
the  court  to  grant  a  preliminary  injunction 
to  prevent  infringement.  Imperial  Mach. 
etc.,  Corp.  t;.  Blakeslee,  (C.  C.  A.  2d  Cir. 
1^19)   262  Fed.  419. 

V.  Decbex  and  Awabd   (p.  355) 

Patent  merely  an  improvement. —  To  same 
effect  as  original  annotation,  see  Farmers' 
Handv  Wagon  Co.  v.  Beaver  Silo,  etc.,  Mfg. 
Co.,  (C.  C.  A.  7th  Cir.  1919)  269  Fed.  270, 
170  C.  C.  A.  338. 

Sales  made  by  defendant. —  The  proof  of 
sales  by  the  defendant  is  not  sufficient,  if 
there  is  no  proof  that  the  plaintiff  would 
probably  have  been  able  to  make  these  sales 
out  for  the  defendant's  infringements,  and 
that  such  sales,  if  made,  would  have  been 
profitable.  Farmers*  Handy  Wagon  Co.  r. 
Beaver  Silo,  etc.,  Mfg.  Co.,  (C.  C.  A.  7th 
Cir.   1910)   259  Fed.  270,  170  C.  C.  A.   338. 

Binding  power  of  decree  on  third  persons. 
— A  decree  in  an  infringement  suit  adjudging 
one  of  a  number  of  machines  to  be  an  in- 
fringement of  a  machine  patent,  is  not  bind- 
ing on  the  owner  of  the  machine  in  a  subse- 
quent infringement  suit  against  him  where 
he  was  not  a  party  to  the  prior  suit.  Dunk- 
ley  Co.  r.  Pasadena  Canning  Co.,  (S.  D.  C&l. 
1918)   261  Fed.  203. 

VII.  Limitation  and  Laches  (p.  370) 

Mere  lapse  of  time  alone  is  not  sufficient 
to  establish  laches.  Searchlight  Horn  Co.  v. 
Victor  Talking  Mach.  Co.,  (D.  C.  N.  J.  1919) 
261  Fed.  395. 

Delay  amounting  to  acquiescence  in  in- 
fringement.—  To  same  effect  as  original  an- 
notation, see  Wolf  V,  United  States  Slicing 
Mach.  Co.,  (C.  C.  A.  7th  Cir.  1919)  261 
Fed.  195. 

Delay  during  litigation  concerning  patent's 
.validity. —  Delay  in  prosecuting  other  in- 
fringers while  the  validity  of  the  patent  is 
in  active  litigation  does  not  constitute 
laches.  Searchlight  Horn  Co.  v.  Victor  Talk- 
ing Mach.  Co.,  (D.  C.  N.  J.  1919)  261  Fed.  39o. 

necessity  of  simultaneous  suit  on  all  in- 
fringed patents. —  There  is  no  rule  of  law 
that  requires  a  patentee  to  sue  infringers 
upon  all  the  patents  he  owns  at  the  same 
time,  or  that  deprives  him  of  equitable  relief 
if  he  delays  his  suit  for  a  period  of  four  or 
five  years  after  the  defendant  places  his  al- 
leged infringing  device  on  the  market. 
Aeolian  Co.  t?.  Schubert  Piano  Co.,  (C  C.  A. 
2d  Cir.  1019)  261  Fed.  178. 

Vol.  VII,  p.  375.      [First  ed.,   1912 
Supp.,  p.  28^.] 

"Owner."— The  suit  against  the  United 
States  for  the  infringement  of  a  patent, 
given  to  the  "  owner "  of  the  infringed 
patent,  may  only  be  maintained  by  one  who 
has  at  least  such  an  interest  in  the  patent 
as,  without  the  statute,  would  support  such 


PENAL  LAWS 


701 


a  suit  againat  a  defendant  other  than  the 
United  States.  E.  W.  Bliss  Co.  t?.  U.  S., 
(1920)  253  U.  S.  1«7,  40  S.  Ct.  456,  64  U.  S. 
(L.  ed.)  — ,  affi/rming  (1917)  63  Ct.  CI.  47, 
641. 

Snit  by  licensee. —  The  licensee  of  a  patent 
who  has  no  such  assignment,  grant,  or  con- 
veyance, either  of  the  whole  patent  or  of  an 
undivided  part  of  it,  or  of  an  exclusive  rieht 
under  it  within  and  throughout  a  specined 
part  of  the  United  States  as  is  necessary 
under  R.  S.  sec.  4919  (see  vol.  VII,  p.  288). 
in  order  to  enable  him  to  sue  in  his  own 
name  for  infringement  at  law  or  in  equity 
without  joining  the  owner  of  the  patent,  may 
not  maintain  a  suit  against  the  United 
States  for  infringement  under  this  act,  which 
empowers  the  "  owner  **  of  an  infringed 
patent  to  recover  reasonable  compensation 
in  the  Court  of  Claims,  and  reserves  to  the 
United  States  all  defenses,  general  or  special, 
which  might  be  pleaded  by  a  defendant  in  an 
action  for  infringement.  E.  W.  Bliss  Co.  v. 
U.  S.,  (1920)  253  U.  S.  187,  40  S.  Ct.  456, 
64  U.  S.  (L.  ed.)  — ,  affirming  (1917)  63  Ct. 
CI.  47,  641. 

Sufficiency  of  pleading. — A  cause  of  action 
ex  contractu,  based  on  the  government  use 
of  a  patented  invention,  is  not  presented  by 
a  petition,  the  allegations  of  which,  taken 
together,  not  only  do  not  show  a  contract  of 
the  parties,  express  or  implied,  to  pay  a 
royalty  in  any  amount,  but  distinctly  and  in 
terms  negative  the  making  of  any  such  con- 
tract as  is  necessary  to  give  the  Court  of 
Claims  jurisdiction.  '  E.  W.  Bliss  Co.  v>.  U. 
S.,  (1920)  253  U.  S.  187,  40  S.  Ct.  455,  64 
U.  a  (L.  ed.)  — ,  affirming  (1917)  53  Ct. 
CL  47,  641. 

Vol.  VII,  p.  377,  sec.  4929.    [First 

ed,  vol.  V,  p.  600.] 
Neceaaity  of  invention. —  To  same  effect  aa 
original  annotation,  see  Crystal  Percolator 


Co.  r.  Landers,  (D.  C.  Conn.  1919)  258  Fed. 
28.     The  court  said: 

*'To  entitle  a  party  to  the  benefit  of  the 
act,  in  either  case,  there  must  be  originality, 
and  the  exercise  of  the  inventive  faculty.  In 
the  one.  there  must  be  novelty  and  utility; 
in  the  other,  originality  and  beauty.  Mere 
mechanical  skill  is  insufficient.  There  must 
be  something  akin  to  genius  —  an  effort  of 
the  brain  as  well  as  the  hand.  The  adapta- 
tion of  old  devices  or  forms  to  new  purposes, 
however  convenient,  useful  or  beautiful  they 
may  be  in  their  new  rAle,  is  not  invention. 
.  .  .  The  shape  produced  must  be  the  re- 
sult of  industry,  effort,  genius,  or  expense,- 
and  new  and  original  aa  applied  to  articles 
ot  manufacture.  Foster  t?.  Crossin  [C.  C] 
44  Fed.  62.  The  exercise  of  the  inventive  or 
originative  faculty  is  required  and  a  person 
cannot  be  permitted  to  select  an  existing 
form  and  simply  put  it'  to  a  new  use  any 
more   than   he  can   be  permitted  to  take  a 

fatent  for  the  mere  double  use  of  a  machine, 
f,  however,  the  selection  and  adaptation  of 
an  existing  form  is  more  than  the  exercise 
of  the  imitative  faculty  and  the  result  is  in 
effect  a  new  creation,  the  design  may  be 
patentable." 

Amount  of  novelty. —  To  same  effect  aa 
third  paragraph  of  original  annotation,  see 
Smith  V.  Peck,  etc.,  Co.,  (D.  C.  Conn.  1919) 
258  Fed.  40. 

Aesthetic  valua. — "  To  successfully  estab- 
lish the  validity  of  the  design  patent,  and 
to  entitle  the  inventor  to  protection,  he  must 
establish  a  result  obtained,  which  indicates, 
not  only  that  the  design  is  new,  but  that  it 
is  beautiful  and  attractive.  It  must  involve 
something  more  than  mere  mechanical  skill." 
Smith  «.  Peck,  etc.,  Co.,  (C.  C.  A.  2d  Cir. 
1919)  262  Fed.  415. 

New  combinations  of  old  forms  in  designs. 
—  To  same  effect  as  first  paragraph  of 
original  annotation,  see  Zidell  v.  Dexter, 
(C.  C.  A.  94h  Cir.  1920)  262  Fed.  146. 
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Vol.  VII,  p.  396,  sec.  1.     [First  ed., 
1909  Supp.,  p.  405.] 

I.  In  general. 

1.  Constitutional  provision. 

b.  Overt  act  and  two  witnesses. 
TI.  "Owing  allegiance." 
IV.  Adhering    to    enemy;     giving    aid    and 

comfort. 
VII.  Procedure. 

2.  Order  of  proof  on  trial. 

I.  In  Geitebal 

1.  Oimstituiional  Provision 

t.  Overt   Act  and   Two  Witnesses    (p.   397) 

The  crime  of  treason  cannot  be  committed 
ainleas  there  be  an  overt  act  and  that  overt 


act  must  be  proved  by  at  least  two  witnesses. 
U.  S.  V,  Fricke,  (S.  D.  N.  Y.  1919)  259 
Fed.  673,  wherein  it  was  said :  *'  Where  the 
overt  act  is  single,  continuous,  and  com- 
posite, made  up  of,  or  proved  by,  several  cir- 
cumstances, and  passing  through  several 
stages,  it  is  not  necessary,  in  order  to  satisfy 
the  provisions  of  the  Constitution  requiring 
two  witnesses  to  an  overt  act,  that  there 
should  be  two  witnesses  to  each  circumstance 
at  each  stage,  aa  distinguished  from  the 
necessary  proof  of  two  witnesses  to  an  act 
other  than  continuous  and  composite. 

"That  means  this:  If  one  of  the  overt 
acts,  we  will  say,  was  aa  in  this  case  the 
sending  of  a  telephone  message,  and  you  have 
the  testimony  of  the  telephone  operator  who 
received  the  message  for  transmission,  and 
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the  testimony  of  the  person  to  whom  the  mes- 
sage was  transmitted,  there  are  the  stages  of 
one  transaction  proved  by  two  witnesses,  as 
the  one  witness  was  at  one  end  of  the  tele- 
phone and  the  other  witness  at  another." 

To  same  effect,  see  U.  S.  t?,  Robinson, 
(S.  D.  N.  Y.  1W9)  259  Fed.  685,  holding 
that  it  is  necessary  to  produce  two  direct 
witnesses  to  whole  overt  act,  and  that  it 
may  not  be  proved  by  one  witness  and  cir- 
cumstantial evidence. 

II.  "Owing  Allegiance"  (p.  400) 
Allegiance  due  from  citixens. —  Every  citi- 
zen of  the  United  States,  whether  by  birth 
or  naturalization,  as  a  matter  of  law,  owes 
allegiance  to  the  United  States.  Therefore, 
if  a  defendant  in  a  prosecution  for  a  viola- 
tion of  this  section  was  a  citir^n  of  the 
United  States  during  the  period  in  which  he 
is  charged  with  committing  the  offense  in 
the  indictment,  then  by  reason  of  that  fact 
he  owed  allegiance  to  the  United  States. 
U.  S.  V.  Fricke,  (8.  D.  N.  Y.  1919)  259  Fed. 
673. 

IV.  Adhebeng  to  Eneiiy;  Giving  Aid  and 

Ck)MFOBT    (p.   412) 

In  general. —  In  defining  adherence  to  the 
enemies  of  the  United  States  within  the 
meaning  of  this  section  the  court  said  in 
U.  S.  f?.  Fricke,  (S.  D.  N.  Y.  1919)  269  Fed. 
673:  "There  must  be  the  adherence,  there 
must  be  the  giving  of  aid,  and  there  must  be 
the  giving  of  comfort;  and  in  general,  when 
war  exists,  any  act  which,  by  lair  construc- 
tion, is  directed  in  furtherance  of  the  hostile 
designs  of  the  enemies  of  the  United  States, 
and  gives  them  aid  and  comfort,  or  if  that 
is  the  natural  effect  of  the  act,  it  is  treason- 
able in  its  character  if  an  American  citizen 
does  an  act  which  strengthens,  or  tends  to 
strengthen,  the  enemies  of  the  United  States 
in  the  conduct  of  a  war  against  the  United 
States;  that  is,  in  law,  giving  aid  and  com- 
fort to  the  enemies  of  the  United  States. 

"  If  an  American  citizen  commits  an  act 
which  weakens,  or  tends  to  weaken,  the 
power  of  the  United  States  to  resist  or  to 
attack  the  enemies  of  the  United  States, 
that  is  in  law  giving  aid  and  comfort  to  the 
enemies  of  the  United  States." 

"  Enemies."— In  U.  S.  v,  Fricke,  (S.  D. 
N.  Y.  1919)  259  Fed.  673,  the  court,  in  de- 
fining who  were  enemies  of  the  United  States 
within  the  meaning  of  this  section  during 
the  late  war  with  Gennany,  said :  "  On  the 
breaking  out  of  the  war  between  the  United 
States  and  the  Imperial  German  Government, 
the  subjects  of  the  Emperor  of  Germany  were 
enemies  of  the  United  States,  and  remained 
such  enemies  during  the  continuance  of  the 
war;  all  members  of  the  military  and  naval 
forces  of  the  Imperial  German  Government, 
and  all  persons  engaged  by  or  working  for 
the  Imperial  German  Government  as  agents 
or  spies,  to  assist  the  Imperial  German  Gov- 
ernment in  the  prosecution  of  its  war,  or  to 
hamper  the  United  States  in  the  prosecution 
of    ita    war    against    the    Imperial    German 


(rovemment,    are    enemies    of    the    United 
SUtes." 

Intent. —  The  intent  of  the  defendant  in  a 
prosecution  for  a  violation  of  this  section  is 
a  vital  ingredient  of  the  crime.  If  the  jury 
is  "not  satisfied  beyond  a  reasonable  doubt 
that  the  defendant's  intention  and  purpose 
in  acting  as  he  did  was  evil  —  that  is,  if  not 
satisfied  beyond  a  reasonable  doubt  that  he 
intended  to  aid  and  comfort  the  enemies  of 
the  United  States  —  and  if  not  satisfied  that 
that  was  his  object,  the  defendant  must  be 
found  not  guilty."  U.  S.  i?.  Fricke,  (S.  D. 
N.  Y.  1919)   259  Fed.  673. 

VII.  Pbocedube 

2.  Order  of  Proof  on  Trial   (p.  418) 

Proof  of  commission  of  treason. —  In  a 
prosecution  under  this  section  the  jury  must 
first  determine  whether  on  the  evidence 
treason  has  been  committed  by  the  defendant 
beyond  a  reasonable  doubt,  and  necsd  not 
concern  themselves  with  the  subject  of  overt 
acts  until  it  is  shown  that  the  defendant  has 
committed  treason.  U.  S.  r.  Fri<^e,  (S.  D. 
N.  Y.  1919)    259  Fed.  673. 

Vol.  VII,  p.  423,  sec.  6.     [First  ed., 

1909  Supp.,  p.  406.] 

Joint  resolution  at  a  '^  law." — ^A  joint  reso- 
lution of  Congress  is  a  "law"  within  the 
meaning  of  this  section,  and  a  conspiracy  to 
prevent,  hinder  and  delay  its  execution  vio- 
lates the  provisions  of  this  section.  Wells 
i\  U.  S.,  (C.  C.  A.  »th  Cir.  1919)  257 
Fed.  606,  168  C.  C.  A.  665,  wherein  it 
was  said:  "Article  1,  f  7,  of  the  Constitu- 
tion, prescribes  the  requisites  to  be  observed 
by  which  a  bill  introduced  in  either  house  of 
Congress  shall  become  a  law.  It  must  pass 
both  houses  and  be  presented  to  the  Presi- 
dent. If  he  approves  it,  it  becomes  a  law. 
If  he  returns  it  with  his  veto,  it  must  be  to 
the  house  in  which  it  originated.  The  sec- 
tion then  proceeds  as  follows: 

" '  If  after  such  reconsideration  two-thirds 
of  that  house  shall  agree  to  pass  the  bill,  it 
'  shall  be  sent,  together  with  the  objections, 
to  the  other  house,  by  which  it  shall  likewise 
be  reconsidered,  and  if  approved  by  two- 
thirds  of  that  house,  it  shall  become  a  law. 
But  in  all  such  cases  the  votes  of  both 
houses  shall  be  determined  by  yeas  and  nays, 
and  the  names  of  the  persons  voting  for  and 
against  the  bill  shall  be  entered  on  the 
journal  of  each  house  respectively.  If  any 
«bill  shall  not  be  returned  by  the  President 
within  ten  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had 
signed  it,  unless  the  Congress  by  their  ad- 
journment prevent  its  return,  in  which  case 
it  shall  not  be  a  law. 

"  *  Every  order,  resolution,  or  vote  to 
which  the  concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary 
(except  oh  a  question  of  adjournment )»  shall 
be  presented  to  the  President  of  the  United. 
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states;  and  before  the  same  shall  take  effect, 
shall  be  approved  by  him,  or  being  disap- 
proved by  him,  shall  be  repassed  by  two- 
thirds  of  the  Senate  and  House  of  Repre- 
sentatives, according  to  the  rules  and  limita- 
tions prescribed  in  the  case  of  a  bill.' 

"  While  not  passing  upon  the  question 
directly,  the  Supreme  Court  has  considered 
and  treated  joint  resolutions  as  having  the 
effect  of  law.  For  instance,  the  court,  in 
considering  a  joint  resolution  suspending  the 
operation  of  an  act  of  Congress,  says,  in 
United  States  ex  rel.  Levey  r.  Stockslager, 
12!»  U.  S.  470,  476,  0  Sup.  Ct.  382,  384  (32 
L.   Ed.  786)  : 

*'  *  It  [the  joint  resolutioni  had  all  the 
eha.nbcteristics  and  effects  ot  the  act  of 
March  2,  1867  [the  act  which  the  resolution 
suspended],  which  became  a  law  by  the  ap- 
proval of  the  President.  Until  Congress 
•should  further  order,  the  operation  of  the 
act  of  March  2,  1867,  was  by  the  joint  reso- 
lution  effectually   suspended.' 

"  So  in  Fourteen  Diamond  Rings  v.  United 
States,  183  U.  S.  176,  184,  22  Sup.  a.  69, 
62  (46  L.  ed.  138),  Mr.  Justice  Brown,  in  a 
concurring  opinion  with  the  Chief  Justice 
who  rendered  the  opinion  of  the  court,  speak- 
ing of  the  function  ol  a  joint  resolution, 
says: 

"  *  While  a  joint  resolution,  when  ap- 
proved by  the  President,  or,  beins  disap- 
proved, is  passed  by  two-thirds  of  eadi  house, 
has  the  effect  of  a  law  (Const,  art.  1,  f  7), 
no  such  effect  can  be  given  to  a  resolution 
of  either  house  acting  independently  of  the 
*  other.' 

"The  eminent  Justice  cites  with  approval 
5  Op.  Atty.  Gen.  680,  wherein  Attorney 
Qaneral  Cushing  holds  that: 

''  While  '  joint  resolutions  of  Congress 
are  not  distinguishable  from  bills,  and  .  .  . 
have  all  the  effect  of  law,  .  .  .  separate 
resolutions  of  either  house  of  Congress,  ex- 
cept in  matters  appertaining  to  their  own 
parliamentary  rights,  have  no  legal  effect  to 
constrain  the  action  of  the  President  or 
heads  of  departments.' 

**  The  purpose  of  the  resolution  in  question 
was  weighty;  it  was  designed  to  proclaim 
that  a  state  of  war  existed  between  this 
government  and  Germany.  It  was  designed 
to  have,  and  by  the  intendment  of  Congress 
without  question  did  have,  the  same  ^ect 
and  potency  as  if  war  had  been  declared  by 
a  regular  act  of  Congress;  otherwise,  that 
body  would,  we  may  reasonably  assume,  have 
made  the  declaration  by  a  regularly  adopted 
act.  We  think  that  the  resolution  having 
the  effect  of  law  must  be  considered  a  law, 
within  the  meaning  of  section  6  of  the 
Criminal  Code." 

Force  ia  an  essential  element  of  the  offense 
described  in  this  section.  Mere  solicitation 
or  entreaty,  without  a  purpose  of  applying 
or  using  force  to  accomplish  the  ends  sought 
to  be  attained,  is  without  the  intendment  of 
this  section.  Wells  ir.  U.  S.,  (C.  C.  A.  &th 
Cir.  1»19)   2&7  Fed.  605,   168  C.  C.  A.  666. 

Motive  of  conspirators. —  Under  this  sec- 


tion, the  motive  of  the  conspirators  does  not 
necessarily  determine  the  character  of  the 
conspiracy.  Thus,  their  object  may  be  to 
prevent  the  enforcement  of  a  specific  law; 
but  if,  to  attain  that  object,  they  conspire 
to  overthrow  or  destroy  the  government  as 
a  means  to  that  end,  the  conspiracy  is  one 
to  destroy  or  overthrow  the  government. 
Bryant  V.  U.  S.,  (C.  C.  A.  6th  Cir.  191») 
257  Fed.  378,  168  C.  C.  A.  418. 

Necessity  of  overt  act. — An  overt  act  is 
not  an  ingredient  of  an  offense  under  this 
section-  Reeder  i\  U.  S.,  (C.  C.  A.  8th 
Cir.  191d)  262  Fed.  36;  Orear  r.  U.  S., 
(C.  C.  A.  6th  Cir.  1919)   261  Fed.  257. 

Withdrawal  from  the  conspiracy  after  its 
formation  does  not  exculpate  from  guilt. 
Orear  v.   V.  S.,    (C.   C.  A.   5th   Cir.    1919) 

261  Fed.  257. 

Indictment  —  Sufficiency  in  general, —  In 
Reeder  r.  U.  S.,    (C.  C.  A.  8th  Cir.   1919) 

262  Fed.  36,  in  holding  an  indictment  under 
this  section  sufficient,  the  court  said: 

"The  indictment  designates  the  time  and 
the  place  of  the  alleg^  offense  definitely. 
It  names  the  defendants,  and  alleges  that 
they  did  then  and  there  knowingly,  willfully, 
unlawfully,  and  feloniously  conspire,  etc, 
with  other  persons  named  in  the  indictment 
to  knowingly,  willfully,  unlawfully,  and 
feloniously  hinder  and  delay  the  execution 
of  a  certain  law  of  the  United  States,  desig- 
nating it  as  the  act  of  Congress  approved 
Mav  18,  1917,  giving  the  title  of  the  act, 
and  referring  also  to  the  proclamations  of 
the  President  of  the  United  States  and  regu- 
lations in  aid  of  said  act.  The  indictment 
further  alleged  that  the  defendants  know- 
ingly, willfully,  unlawfully,  and  feloniously 
opposed  by  force  the  authority  of  the  United 
States,  its  agents  and  officers,  In  the  enforce- 
ment of  said  act,  proclamation,  and  regula- 
tions in  so  far  as  tneir  provisions  applied  to 
persons  subject  to  military  duty  and  serv- 
ice thereunder,  and  particularly  in  so  far 
as  the  same  applied  to  Wrig:ht,  Ratcliffe, 
Blackwood,  and  others  named  in  the  indict- 
ment. It  is  further  alleged  that  the  de- 
fendants did  conspire,  combine,  and  agree 
together  with  persons  named  in  the  indict- 
ment by  force  to  procure  arms  and  ammuni- 
tion, and  to  arm  themselves  with  the  same, 
and  while  armed  to  offer  individual  and 
combined  resistance  to  the  authority  of  the 
United  States  and  to  the  enforcement  and 
execution  of  said  act  of  Congress,  proclama- 
tion, and  regulations,  to  the  end  that  they 
would  thereby  hinder,  delay  and  prevent  the 
said  persons  fromi  being  drafted  into  and 
inducted  into  the  military  forces  of  the 
United  States;  alleging  further  that  such 
persons  and  each  of  them  were  citizens  of 
the  United  States  within  the  state  of  Okla- 
homa, having  registered  in  said  state  and 
not  having  been  exempted  from  military 
service  as  provided  in  said  act,  and  that 
they  were  then  and  there  under  the  duty  to 
submit  to  being  drafted  into  the  military 
service  of  the  United  States  under  the  pro- 
visions of  said  act,  etc. 
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"It  will  be  noted  that  this  count  of  the 
indictment  with  both  clearnesg  and  certainty 
alleges  the  conspiracy  of  the  defendants,  en- 
tered into  for  the  purpose  of  committing  the 
offense  therein  specified,  describing  it  in 
the  words  of  the  statute  which  creates  it, 
and  to  these  allegations  is  added  the  names 
of  the  persons  with  whom  they  conspired, 
and  who,  with  others,  were  to  be  influenced 
by  them,  together  with  allegations  of  intent 
and  purpose,  and  that  they  were  armed  and 
prepared  to  carry  out  the  purpose  of  the 
conspiracy  by  force.  The  conspiracy  in  this 
count  is  the  gist  of  the  crime,  and  every 
ingredient  of  the  offense  is  accurately  stated, 
and  apprises  the  accused  of  the  crime  with 
which  they  stand  charged.  Clearly  the 
accused  were  furnished  by  the  allegations  of 
this  count  of  the  indictment  with  such  a 
description  of  the  charge  against  them  as 
would  enable  them  to  make  their  defense  and 
avail  themselves  of  their  conviction  or 
acquittal  for  protection  against  a  further 
prosecution  for  the  same  cause." 

Duplicity. —  An  indictment  under  this  sec- 
tion which  charges  in  one  count  that  the 
defendants  conspired  to  overthrow  and  de- 
stroy the  government  and  that  thev  also 
conspired  to  levy  war  against  it,  is  not 
defective  as  being  duplicitious.  Bryant  t?. 
U.  S.,  (C.  C.  A.  6th  Cir.  1919)  257  Fed. 
378,  IftS  C.  C.  A.  418. 

In  Wells  c.  U.  S.,  (C.  C.  A.  9th  Cir.  1919) 
267  Fed.  606,  168  C.  C.  A.  655,  it  was  held 
that  the  objection  that  an  indictment  under 
this  section  was  bad  for  duplicity,  was 
waived  by  going  to  trial,  unless  previously 
tested  by  demurrer,  motion  to  ouash,  or 
motion  that  the  prosecution  be  required  to 
elect  between  the  offenses  charged. 

Vol.  VII,  p.  430,  sec.  10.     [First  ed., 
1909  Supp.,  p.  407.] 

**  Retains." —  One  may  be  retained  in  the 
sense  of  this  section  as  effectively  by  a 
verbal  as  by  a  written  promise,  by  a  pros- 
pect for  payment  in  the  future  as  by  im- 
mediate payment  of  cash.  Gay  on  t*.  -Mc- 
Carthy, (1920)  262  U.  S.  171,  40  S.  Ot. 
244,  64  U.  S.  (L.  ed.)  — ,  wherein  the  court 
said:  "The  word  'retain'  is  used  in  the 
statute  as  an  alternative  to  '  hire,'  and  means 
something  different  from  the  usual  employ- 
ment with  payment  in  money.  One  may  be 
retained,  in  the  sense  of  engaged,  to  render 
a  service  as  effectively  by  a  verbal  as  by  a 
written  promise,  by  a  prospect  for  advance- 
ment or  payment  in  tne  future  as  by  the 
immediate  payment  of  cash.  As  stated  long 
ago  by  a  noted  Attorney  General,  in  an 
opinion  dealing  with  this  statute: 

" '  A  party  may  be  retained  by  verbal 
promise  or  by  invitation  for  a  declared  or 
known  purpose.  If  such  a  statute  could  be 
evaded  or  set  at  naught  by  elaborate  con- 
trivances to  engage  without  enlisting,  to  re- 
tain without  hiring,  to  invite  without  re- 
cruiting. .  .  it  would   be   idle  to   pass   acts 


of  Congress  for  the  punishment  of  this  or 
any  other  offense.'  7  Op.  Atty.-Gen.  367, 
378,  379." 

Vol.  VII,  p.  484,  sec.  19.     [First  ed, 
1909  Supp.,  p.  410.] 

VII.  Indictment  (p.  490) 

Overt  act. —  To  same  effect  as  original 
annotation,  see  Montoya  t*.  U.  S.,  (C.  C.  A. 
8th  Cir.  1919)  262  Fed.  759,  holding  that  an 
indictment  following  the  language  of  the 
fiertion  was  sufficient. 

Conspiracy  against  elective  franchise.— 
The  provisions  of  this  section  apply  only  to 
a  definite,  personal  right,  such  as  that  of  the 
individual  to  vote.  Accordingly,  an  indict- 
ment under  this  section  is  defective  where 
the  conspiracy  charged  therein  is  against 
the  right  of  the  candidates  and  the  voters 
in  the  state  at  large.  Morris  v.  U.  S., 
(C.  C.  A.  7th  Cir.  1919)   261  Fed.  175. 

Vol.  VII,  p.  496,  sec.  28.     [First  ed, 

1909  Supp.,  p.  412.] 

I.  Elements  of  offense. 

2.  False  statement  in  genuine  instni* 
nient. 
II.  Character  of  instrument. 
4.  Affidavit. 

I.    EOIMENTS    OF    OFHCNBE 

2.   FcUse  Statement  in  Oenuine  Instrumeni 

(p.  497) 
This  section  embraces  only  forged  or 
counterfeited  instruments  in  the  techntea! 
sense,  and  does  not  include  instruments 
which  are  genuine  but  which  contain  state- 
ments which  are  not  true  in  fact.  Accord- 
ingly, it  does  not  include  a  genuine  affidavit 
which  contains  a  false  statement.  U.  S.  v. 
Smith,  (D.  C.  Ind.  1920)  262  Fed.  191. 

II.  CHARAans  or  Insibumbnt 

4.  Affidavit  (p.  499) 

Insufficiency  of  affidavit  at  ground  for  ob- 
jection to  indictmont. —  The  fact  that  an 
affidavit  r^arding  the  ownership  of  a  news- 
paper, made  pursuant  to  the  Act  of  August 
24,  1912,  ch.  389,  i  2,  is  taken  before  a 
notary  public,  who  is  not  an  officer  author- 
ized to  administer  an  oath  r^;arding  the 
matters  contained  therein,  does  not  render 
the  indictment  defective,  as  inoperfectly  de- 
scribing the  affidavit.  U.  S.  v.  Smith,  (D.  C. 
Ind.  1920)  262  Fed.  191.  Regarding  this 
objection,  the  court  said: 

"  It  is  earnestly  contended  that,  thia  being 
so,  the  affidavit  is  not  an  affidavit  as  alleged 
in  the  indictment,  and  that  this  defect  ap- 
pears upon  the  face  of  the  indictment.  If 
the  defendant,  as  alleged  in  the  indictment, 
presented  these  affidavits  to  the  poatmaatcr 
in  Indianapolis  as  affidavits,  he  cannot  now 
be  heard  to  say  that  they  are  not  affidavita. 


PENAL  LAWS 


706 


^In  Ingraham  v.  United  States,  155  U.  S. 
434,  15  Sup.  Ct.  148,  39  L.  Ed.  213,  the 
Supreme  Court  had  before  it  this  question. 
Ingraham  was  indicted  for  presenting  to  the 
Third  Auditor  of  the  Treasury  an  affidarit 
in  support  of  a  fraudulent  scheme  against 
the  government,  and  upon  his  trial  the  ob- 
jection was  made  that  the  affidavit,  which 
had  been  sworn  to  before  a  justice  of  the 
peace,  was  not  admissible  in  evidence  with- 
out proof  that  the  justice  had  bem  dulv 
commissioned  and  qualified  as  a  justice  ot 
the  peace.  The  Supreme  Court  said,  on  page 
437  of  1^  U.  S.  ( 15  Sup.  Ct.  149,  39  L.  Ed. 
213): 

"'Even  if  Remington  [the  justice  of  the 
peace]  had  not  been  properly  commissioned, 
or  had  not  qualified,  so  as  to  entitle  him, 
in  law,  to  discharge  the  functions  of  a  jus- 
tice of  the  peace,  &e  paper  presented  bj  the 
defendant  to  the  Thira  Auditor  of  the  Treas- 
ury for  the  purpose  of  obtaining  the  pay« 
ment  or  approval  of  his  claim,  being  in  the 
form  of  an  affidavit,  mu^c,  for  all  the  pur- 
poses of  this  prosecution,  be  taken  to  be  an 
affidavit.  If  he  knew  that  the  statement  in 
that  paper,  described  in  the  indictment,  was 
fraudulent  or  fictitious,  he  was  not  the  less 
guilty  .  .  .  because  of  the  fact,  if  such  was 
the  fact,  that  Bemington  had  not  been  duly 
commissioned  as  a  justice  of  the  peace,  and 
was  not,  for  that  reason,  entitled  to  ad- 
minister the  oath  certified  by  him.  ...  He 
is  estopped  to  deny  thaf  the  document  or 
writing  so  used  was  qot  what  it  purports  to 
be,  namely,  an  affidavit.' 

"The  several  coimts  of  the  indictment  are 
therefore  not  bad  upon  this  ground." 

Vol.  VII,  p.  51 6,  sec  32.     [First  ed., 
1909  Supp.,  p.  414.] 

IL  Construction  and  application. 

4.  "  Under  the  authority  of  the  United 
States." 
TIT.  Prosecution  for  offense. 
d.  Indictment. 
4.  Evidence^ 

n.    COVBTBXJCnOJf    AND    APPUOATION 

4.    '^  Under    the    Authority    of    the    United 
States"   (p.  520) 

To  same  effect  as  original  annotation,  see 
Brafford  r.  U.  S.,  (C.  C.  A.  6th  Cir.  1919) 
259  Fed.  511,  171  C.  C.  A.  7. 

in.  Pbosecution  fob  Offense 

3.  Indictment  (p.  521) 
Sepresentations  of  defendant  as  to  official 
capacity.— In  Brafford  v,  U.  S.,  (C.  C.  A. 
6th  Cir.  1919)  259  Fed.  611,  171  C.  C.  A.  7, 
it  was  contended  that  the  mere  impersona- 
tion of  an  officer  of  the  United  States 
government  was  not  an  offense  under  this 
section  and  that  an  indictment  for  a  viola- 
tion of  this  section  was  defective  in  failing 
to  charge  that  the  accused  "  took  upon  him- 
self to  act''  as  an   officer  and   "while  so 

23 


acting"  obtained  the  property  in  question. 
In  overruling  a  motion  to  quash  the  indict- 
ment on  these  grounds,  the  court  said : 

"It  is  not  necessary  to  a  violation  of  the 
second  subdivision  that  the  accused  'take 
upon  himself  to  act  as  such'  United  States 
officer  or  employ^;  it  is  only  necessary  that 
the  property  be  obtained  bv  the  accused  '  in 
such  pretended  character.*^  Uxiited  States 
f.  Barnow,  [239  U.  S.  74].  We  think  the 
allegation  that  the  accused  did  'falsely  and 
fraudulently  obtain '  the  money  and  property 
'by  inducing'  the  automobile  company  to 
part  with  it,  *by  fblsely  representing  nim- 
self  to  be  such  officer  and  employe,^  suffi- 
ciently charges  that  the  money,  etc.,  was 
fraudulently  obtained  'in  such  pretended 
character.'  '"* 

4.  Evidmoe  (p.  522) 

Variance. —  In  a  prosecution  under  this 
section  the  fact  that  a  company  from  whom 
the  defendant  is  charged  with  having  ob- 
tained property  in  violation  of  this  section, 
is  not  alleged  in  the  indictment  to  have 
been  incorporated,  while  the  proof  shows 
that  it  is  a  corporation,  does  not  constitute 
a  variance.  The  same  rule  applies  to  an 
allegation  that  the  defendant  defrauded  a 
company,  which  is  shown  to  have  been 
merely  a  trade-name  under  which  a  certain 
person  carried  on  business.  Brafford  v, 
U.  S.,  (C.  C.  A.  6th  Cir.  1919)  259  Fed.  511, 
171  C.  C.  A.  7. 

Vol.  VII,  p.  523,  sec.  35.     [First  ed., 
1909  Supp.,  p.  414.] 

II.  Construction  and  application,  in  general. 

10.  Claim  originally  valid. 
V.  Indictment. 

1.  For   making   and   presenting  false 

claim. 

d.  Averments,  in  general. 

e.  Place  of  crime. 

h.  Authority  of  officer, 
j.  Falsity  of  claim. 
VI.  Trial. 

2.  Evidence  and  variance. 

a.  Evidence. 

ii.  constbucnon  and  appucation,  ih 

Geiteral 

10.   Claim  OHginaUy  Valid    (p.  526) 

To  same  effect  as  original  annotation,  see 
U.  S.  V.  Downey,  (D.  C.  R.  I.  1919)  257 
Fed.  366. 

V,  Indictment 

1.  For  Making  and  Presenting  FaUe  Claim 

d.  Averments,  in  General  (p.  528) 

Making  of  document  or  voucher. —  In 
U.  S.  V.  Downey,  (D.  C.  R.  I.  1919)  257  Fed. 
366,  regarding  the  necessity  of  allegations 
describing  the  making  of  the  document  on 
which   the   claim    is   based,   the   court   said: 

''  It   is  argued  that  a  necessary  require- 
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ment  of  the  regulations  is  the  presentation 
on  form  1021  of  a  certificate,  and  that  with- 
out this  a  fraud  could  not  have  been  con- 
summated; but  the  making  of  the  document 
or  voucher  is  a  separate  thing  from  its  pre- 
sentation and  it  does  not  appear  necessary 
that  the  indictment  should  state  the  cir- 
cumstances surrounding  its  presentation,  or 
the  nature  of  any  other  document  accompany- 
ing or  supporting  it." 

Averments  regarding  dates  and  description 
of  property. — An  indictment  under  this  sec- 
tion for  unlawfully  purchasing  military 
stores  from  certain  soldiers  sufficiently 
specifies  the  dates  and  property  where  it 
alleges  that  the  defendants  during  certain 
specified  months  purchased  '*  approximately 
twentv-one  sacks  of  oats "  from  certain 
named  soldiers.  Eisenberg  t>.  U.  6.,  (C.  G. 
A.  5th  Cir.  1919)  261  Fed.  59S.  Regarding 
the  sufficiency  of  the  indictment,  the  court 
said :  "  It  is  conceded  by  the  defendant  that 
the  offenses  of  purchasing  and  applying  to 
his  own  use  might  be  properly  incorporated 
in  one  indictment  in  separate  counts  under 
the  provisions  of  R.  S.  f  1024;  but  the  point 
is  made  that  the  purchasing,  etc.,  of  each 
sack  of  oats,  if  done  on  different  days,  would 
constitute  a  separate  offense.  It  is  further 
contended  that  neither  the  dates  nor  the 
descript.on  of  the  property  is  specific  enough 
to  put  the  defendant  on  notice  and  to  serve 
as  a  basis  for  a  defense  of  former  jeopardy 
in  possible  future  indictments. 

"We  do  not  agree  with  any  of  these  con- 
tentions. It  is  difficult  to  conceive  how  prop- 
erty of  the  character  involved  here  could  be 
better  described  than  was  done,  and  clearly 
each  count  of  the  indictment  presents  but 
one  offense.  It  is  necessary  for  the  govern- 
ment to  lay  some  date  in  the  indictment,  but 
it  is  elemental  that,  having  alleged  a 
specific  date,  the  prosecution  is  not  bound  by 
it,  and  may  prove  any  date  prior  to  the 
return  of  the  indictment  within  the  statute 
of  limitations,  three  years.  We  think  the 
indictment  was  sufficiently  specific,  and  the 
overruling  of  the  demurrer  and  motion  to 
quash  was  not  error." 

e.  Place  of  Grime  (p.  630) 

An  indictment  under  this  section  is  de- 
fective where  it  fails  to  show  that  the  offense 
for  which  the  defendants  were  indicted  oc- 
curred within  the  jurisdiction  of  the  court. 
Accordingly,  an  indictment  which  alleges 
that  the  defendants,  the  president  and  secre- 
tary respectively  of  a  corporation  having  its 
principal  office  in  a  certain  district,  pre- 
sented a  false  voucher  to  a  United  States 
army  officer,  is  defective  as  failing  to  allege 
that  the  offense  occurred  in  the  same  district 
as  that  in  which  the  corporate  offices  were 
located.  U.  S.  v.  Christopherson,  (E.  D. 
Mo.  1019)  261  Fed.  225. 

h.  Authority  of  Officer   (p.  531) 

To  same  effect  as  original  annotation,  see 
U.  S.  «.  Christopherson,  (E.  D.  Mo.  1919) 
261  Fed.  22(k 


j.  Falsity  of  Claim  (p.  532) 

A  count  in  an  indictment  unaer  this  sra- 
tion  is  defective  where  it  appears  that  the 
voucher  alleged  to  have  been  false,  and 
upon  which  such  count  is  founded,  contains 
no  false  statement,  and  that  that  upon  the 
face  of  the  voucher,  which  is  set  out  in  the 
count,  and  upon  the  face  of  the  charges  of 
falsity  contained  in  the  count,  no  such 
falsity  exists.  U.  S.  v.  Christopherson^  (K 
D.  Mo.  1919)  261  Fed.  225. 

VI.  Tbial 

2.  Evidence  and  Variant 
a.  Evidence  (p.  532) 

Burden  of  proof. —  In  a  prosecution  under 
this  section  for  presenting  a  false  claim  for 
a  reward  because  of  the  apprehension  of  a 
person   alleged   to  be  a  deserter  under  the 

^'ective  Service  Act  (9  Fed.  Stat.  Ann. 
(2d  ed.)  1136),  where  the  government  alleges 
in  the  indictment  that  the  person  appre- 
hended did  not  come  within  the  description 
of  a  deserter  for  whose  apprehension  a  reward 
was  payable,  it  has  the  burden  of  proving 
such  allegation.  U.  S.  v.  Downey,  (D,  C. 
R.  I.  1919)  257  Fed.  366. 

Vol.  VII,  p.  533,  sec.  36.     [First  ed., 

1909  Supp.,  p.  416.] 

''AU  other  property  of  the  United  States." 
—  The  f^eneral  words  *'  all  other  property  of 
the  United  States  furnished  or  to  be  used 
for  the  military  or  naval  service"  used  in 
this  section  includes  cloth  as  being  prop- 
erty similar  to  clothing.  Horowitz  v.  U.  S., 
(C.  G.  A.  2d  Cir.  1919)   262  Fed.  48. 

Evidence. —  In  a  prosecution  under  this 
section  evidence  by  the  accused  as  to  state* 
ments  made  to  him  by  a  third  party  at  the 
time  the  latter  delivered  to  him  the  prop- 
erty he  is  charged  with  having  stolen,  such 
statements  being  explanatory  of  his  posses- 
sion of  the  property,  is  admissible,  and  its 
exclusion  constitutes  reversible  error.  Grier 
17.  U.  S.,  (C.  C.  A.  5th.  Cir.  1919)  262 
Fed.  407',  wherein  it  was  said:  ''It  is 
apparent  that  the  ruling  of  the  court  was 
error.  The  prosecution  under  the  statute  is 
identical  to  a  case  of  receiving  stolen  goods. 
It  is  a  well-known  exception  to  the  hearsay 
rule  that  a  person  so  charged  may  repeat 
what  was  said  to  him  by  uae  person  from 
whom  he  claims  to  have  obtained  the  goods. 
The  rule  is  clearly  stated  in  Elliott  on  Evi- 
dence, par.  3119: 

"'It  has  been  held  competent  for  the 
defense  to  show  by  the  accused,  he  being  a 
witness  in  his  own  behalf,  when,  from  whooi, 
how,  and  under  what  circumstances  he 
received  the  property,  and  what  was  done 
and  said  at  the  time  in  connection  with  the 
receipt  of  it  by  himself;  such  facts  being 
part  of  the  res  gestss,  to  be  submitted  as  evi- 
dence and  weighed  by  the  jury.' 

"To  the  same  effect,  see  Underbill  on 
Criminsl  Evidence    C^d  ed.)    par.   301.     In 
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justification  of  the  posseadon  of  the  articles, 
the  defendant  was  entitled  to  repeat  what 
the  person  from  whom  he  had  obtained  them 
Mtid  to  him  regarding  his  own  lawful  posses- 
sion.  If  the  articles  were  in  fact  condemned, 
sod  a  lieutenant  in  charge  of  their  disposi- 
tion had  given  them  to  Yank  rather  than 
destroy  them,  that  fact  was  material  to  the 
defense." 

VoL  VII,  p.  534,  sec  37.     [First  ed., 
1909  Supp.,  p.  416.] 

n.  Conspiracy  to  commit  offense,  707. 

1.  In  general,  707. 

7.  Particular  offenses,  707. 

i.  Violation     of     Bankruptcy 
Act,  707. 
IIL  Conspiracy  to  defraud,  707. 

2.  *'  In  an^  manner,"  707. 

5.  Impairing     lawful     function     of 
governmental  department,  707. 
IV.  Overt  acts,  708. 

5.  Nature  and  quality  of  act,  708w 
Vn.  Jurisdiction  and  venue,  708. 
VIII.  Indictment^  708. 

1.  In  general,  708. 

c.  Requisites  and  sufficiency, 
in  general,  708. 
S.  Charging  the  conspiracy,  708. 

a.  Sufficiency  m  general,  708. 

b.  Relation  to  charge  of  overt 

acts,  708. 
0.  Specific  means  agreed  upon, 
700. 
S.  Charging  overt  acts,  709. 

4.  For  conspiracy  to  commit  offense, 

709. 

a.  Sufficiency  in  general,  709. 

e.  Description  of  offense  con- 
templated, 709. 

L  Violation  of  Bankruptcy 
Act,  709. 

5.  For  conspiracy  to  defraud,  709. 

h.  Fraud  in  public  contracts, 
709. 
IX.  Evidence,  ?10. 

3.  Knowledge,  motive,  or  intent,  710. 

a.  In  general. 

6.  Acts  and  declarations  of  oo-oon- 

spirators,  710. 

8.  Overt  acts,  710. 

10.  Weight  and  sufficiency,  710. 
X.  Trial,    acquittal    or    con^ction,    and 
punishment,  710. 
5.  Acquittal    of    some    defendants, 
710. 

9.  New  trial  {New},  711. 

n.  CbNsnsACT  To  ComciT  Offeitsi 

1.  In  Oeneral  (p.  537) 

To  same  effect  as  second  paragraph  of 
original  annotation,  see  Kellv  v.  U.  S.,  (C. 
C.  A.  6th  Cir.  1919)  268  Fedl  392,  169  C.  C. 
A.  408. 

7.  Particular  Offenses 

i.  Violation  of  Bankruptcy  Act  (p.  543) 

Insolvent  debtors  may  properly  be  con- 
▼ieted  of  a  conspiracy  to  conceal  their  as- 


sets, so  that  their  creditors  cannot  reach  the 
assets  through  bankruptcy  proceedings  which 
the  debtors  are  expecting  to  be  instituted. 
Meyer  v.  U.  S.,  (C.  C.  A.  7th  Cir.  1919)  258 
Fed.  212,  169  C.  C.  A.  280. 

ni.   CON8PIBA.OT   TO  DEHULTTD 

2.  '*In  Any  Mimner**  (p.  646) 

Defrauding  United  States  on  contractiw — 
In  Borman  t?.  U.  S.,  (C.  C.  A.  2d  Cir.  1919) 
262  Fed.  26,  it  appeared  that  a  manufacturer 
contracted  to  manufacture  leather  jerkins 
for  the  United  States  government;  under  the 
terms  of  the  contract  the  United  States 
agreed  to  furnish  leather  linings  for  the 
jerkins.  He  obtained  a  greater  amount  of 
linings  from  tne  government  than  it  was 
required  to  furnish,  caused  them  to  be  sold 
by  third  parties,  and  converted  the  proceeds 
to  his  own  use.  in  a  prosecution  of  the 
manufacturer  and  his  co-conspirators  under 
section  36  and  this  section,  they  defended  on 
the  ground  that  at  the  time  they  appro- 
priated tiie  linings  the  title  to  them  was  not 
m  the  United  States.  It  was  held  that  the 
transaction  constituted  a  bailment  rather 
than  sale,  and  that  they  were  liable  for  a 
violation  of  section  36  and  of  this  section. 

5.  Invpai/ring   Lawful   Functtoti   of   Govern^ 
ment  Department  (p.  547) 

Conspiracy  to  defraud  Emergency  Fleet 
Corporation.— Since  the  United  States  Ship- 
ping Board  Emergency  Fleet  Corporation  is 
an  agency  of  the  United  States  government, 
a  conspiracy  to  defraud  it  is  one  to  defraud 
the  United  States  within  the  meaning  of 
this  section.  U.  S.  iv.  Carlin,  (£.  D.  Pa. 
1917)  269  Fed.  904;  U.  S.  !?.  Union  Timber 
Products  Co.,  (W.  D.  Wash.  1919)  259  Fed. 
907.    In  the  latter  case,  the  court  said: 

"The  Shipping  Board  Emergency  Fleet 
Corporation  is  constituted  by  law  an  agency 
of  tne  United  States  for  the  purpose  of  con- 
struction of  vessels  and  enteri^  into  con- 
tracts for  the  use  of  vessels.  Pursuant  to 
law,  the  corporation  was  created  to  carry 
out  the  purposes  of  the  act,  and  in  further- 
ance of  uie  plan  and  scheme,  upon  authority 
conferred,  the  corporation  had  tne  power  and 
authority  to  enter  into  contracts  for  the 
construction  of  vessels  and  making  expendi- 
tures of  the  funds  appropriated  by  the  Con* 


*'  The  Supreme  Court  in  the  matter  of  the 
petition  of  the  United  States  of  America, 
owner  of  the  American  steamship  Lake  Mon- 
roe for  writ  of  prohibition,  June  12,  1919, 
250  U.  S.  246,  39  Sup.  Ct.  460,  68  L.  Ed. 
962,  said: 

"  *  But  at  the  time  of  the  emergency  pro- 
vision of  June  15,  191T,  the  Shipping  Board 
had  been  established  as  a  public  commission 
with  broad  administrative  powers  and  sub- 
ject to  definite  restrictions,  and  the  Fleet 
Corporation  had  been  created  as  its  agency, 
financed  with  public  funds.' 

"The  Shipping  Board  Emergency  Fleet 
Corporation  being  the  agency  designated  by 
the  President  for  carrying  out  tiie  powers 
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conferred  upon  him  in  the  construction  of 
ships,  a  conspiracy  to  defraud  such  cor- 
poration, financed  with  the  funds  of  the 
United  States,  would  be  a  fraud  upon  the 
United  States.'' 

Right  of  United  States  to  property  appro- 
priated.—  In  a  prosecution  under  this  sec- 
tion for  conspiracy  to  defraud  the  United 
States  by  appropriating  the  proceeds  from 
a  sale  of  ^'astray  freight"  of  railroads 
under  federal  control,  it  is  no  concern  of 
the  defendants  whether  or  not  the  United 
States  had  the  right  to  sell  the  frei£[ht,  since 
it  was  at  least  a  bailee  of  the  freight  and 
as   such   entitled   to  the   possession  of  the 

Proceeds  of  the  sale.    U.  S.  i;.  United  States 
irokerage,   etc.,    Co.,    (S.    D.    N.    Y.    1919) 
262  Fed.  459,  wherein  the  court  said: 

"  To  appropriate  those  proceeds  was  either 
to  impede  the  United  States  in  its  duty  of 
discharging  its  liability  to  the  consignees, 
if  the  sale  was  illegal  (Haas  v»  Henkel,  216 
U.  S.  462,  479,  480,  30  Sup.  Ct.  249,  64  L. 
Ed.  669,  17  Ann.  Cas.  1112;  U.  S.  v.  Plyler, 
222  U.  S.  16,  32  Sup.  Gt.  6;  66  L.  Ed.  70), 
or,  if  the  United  States  had  the  right  to  sell 
the  ^oods,  then  it  was  a  direct  misappro- 
^  priation  of  funds  of  the  United  States,  be- 
'  cause  upon  that  hypothesis  the  proceeds 
could  be  truly  described  as  a  part  of  the 
operating  profits  of  the  railway;  i.  e.,  as 
'railway  operating  income,'  under  section  1 
of  the  federal  control  law." 

IV.  Overt  Acrre 

6.  Nature  and  Quality  of  Act  (p.  662) 

To  same  effect  as  fifth  paragraph  off 
original  annotation,  see  U.  S.  v.  Downey, 
(D.  C.  R.  I.  1919)  257  Fed.  364. 

VTI.  JlTBISDIOTION   AND  VeWUE    (p.  666) 

Venue  of  federal  prosecution. — Substantial 
evidence  before  the  United  States  commis- 
sioner and  the  court,  tending  to  show  that 
a  penal  statute  of  the  United  States  ha4 
been  violated,  and  that  diere  was  probable 
cause  for  believing  the  accused  guiltj^  of 
conspiracy  to  compass  that  violation  within 
the  district  in  which  the  indictment  charging 
such  conspiracy  was  returned,  justifies  an 
order  for  the  removal  of  the  accused  to  that 
district.  Gayon  v.  McCarthy,  (1920)  252 
U.  S.  171,  40  S.  Ct.  244,  64  U.  S.  (L.  ed.)  — , 
which  further  held  that  the  introduction  in 
evidence  of  the  indictment,  together  with 
the  admission  of  the  accused  that  he  is  the 
person  named  therein,  establishes  a  prima 
facie  case,  in  the  absence  of  other  eviaence, 
for  the  removal  of  the  accused  to  the  dis- 
trict in  which  the  indictment  was  returned. 

VIII.  Ijn)icTiaEnT 

1.  In  General 

c.  Requisites  and  Sufficiency,  in  General  (p. 

559) 

Allegation  of  wilfulness. — An  indictment 
need  not  allege  that  the  conspiracy  was  wil- 
ful. Howenstine  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1920)   263  Fed.   1,  wherein  the  court  said: 


"  It  is  contended  that  the  first  count  is  fa- 
tally defective  for  the  reason  that  the  con- 
spiracy and  the  overt  acts  set  forth  are  not 
alleged  to  have  been  willful.  To  this  it  is 
sufftcient  to  say  that  the  definition  of  the 
offense  of  conspiracy  under  which  the  de- 
fendants were  indicted  does  not  contain  the 
word  'willful,'  or  any  provision  to  indicate 
that  it  was  the  intention  of  Congress  to 
make  willfulness  an  ingredient  of  the  of- 
fense. The  indictment  in  the  first  count 
does,  however,  charge  that  the  conspiracy 
was  entered  into  imlawfuUy  and  feloniously, 
and  each  of  the  overt  acts  is  alleged  to  have 
been  done  in  pursuance  of  said  unlawful  and 
felonious  conspiracy,  and  it  is  charged  that 
the  conspiracy  was  to  commit  the  offense  of 
unlawfully,  feloniously  and  willfully  caus- 
ing and  attempting  to  cause  insubordina- 
tion, etc.  It  is  the  general  rule  that  it  is 
not  necessary  to  charge  that  the  offense  was 
done  willfully,  unless  the  statute  defin- 
ing the  same  makes  willfulness  an  element 
thereof;  and  it  is  also  generally  held  that 
words  which  import  an  exercise  of  the  will, 
such  as  'feloniously'  and  'unlawfully,'  will 
supply  the  place  of  the  word  '  willfully.' " 

2.  Ohargmg  the  Conepiraoy 

a.  SufBciency  in  General   (p.  660) 

Identificatioii  of  offenaew — ^An  indictment 
under  this  section  which  all^pes  that  the 
defendants  conspired  amimg  themselYea  "to 
steal  from  a  certain  railroad  freight  car  cer- 
tain goods  then  and  there  moving  as  and 
constituting  a  part  of  an  interstate  ship- 
ment of  freight,  with  the  intent  then  and 
there  to  convert  said  goods  to  their  own 
use,"  is  defective  as  not  sufficiently  identi- 
fying the  offense  with  which  the  defendants 
are  charged.  Anderson  r.  U.  S.,  (O.  C.  A. 
8th  Cir.  1919)  360  Fed.  657,  171  C.  C.  A. 
341;  Booker  v,  U.  S.,  (CCA.  8th  Cir. 
1919)  260  Fed.  561,  171  C.  C.  A.  345. 

A  conspiracy  to  commit  a  crime  ia  a  dif- 
ferent offense  from  the  crime  that  is  the 
object  of  the  conspiracy,  and  the  distinction 
in  the  rules  of  pleading  is  well  settled. 
U.  S.  r.  Downey »  (D.  C.  R.  I.  1919)  267  Fed. 
364. 

Description  of  indecent  matter  alleged  to 
have  been  mailed. — ^An  indictment  under 
this  section  for  a  conspiracy  to  violate  sec- 
tion 211  of  the  Penal  Laws  (7  Fed.  SUt. 
Ann.  (2d  ed.)  788),  by  mailing  indecent 
matter,  need  not  set  out  what  letters  wa« 
referred  to,  and  in  what  respect  they  were 
indecent,  but  is  sufficient  if  it  describes  them 
as  being  of  a  character  to  incite  murder  and 
assassination.  U.  S.  v.  Wells,  (W.  D.  Wash. 
1917)  262  Fed.  833. 

b.  Relation  to  Charge  of  Overt  Acts  (p.  5(K>) 
To  same  effect  as  original  annotation,  see 

Anderson  i\  U.  S.,   (C.  C.  A.  8th  Cir.  19'19) 

260  Fed.  567,  171  C  C  A.  34?1. 
Purpose   of   allegations   of   overt   acta. — 

"Though  the  allegations  of  overt  acts  may 

not  be  used  to  enlarge  the  scope  of  the 
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spiracy,  yet  they  practically  meet  many  of 
the  (Ejections  to  the  generality  of  the 
charge  of  conspiracy.  They  inform  the  de- 
fendants in  much  detail  of  the  particular 
matters  upon  which  proof  will  be  offered, 
and  thus  giye  specincations  of  the  com- 
pleted acts  done  in  pursuance  of  the  con- 
spiracy and  during  its  continuance."  U.  S. 
V.  Downey,  (D.  C.  R.  I.  ldl»)  25T  Fed.  364. 

c.  Specific  Means  Agreed  upon   (p.  561) 

Cos^iracy  to  evade  diaft.— An  indict- 
ment is  sufficient  which  charges  a  ccmspir- 
acy  to  cause  an  evasion  of  military  duty 
''uurough  and  by  means  of  soliciting  per- 
sons too  numerous  to  mention,  who  were 
subject  to  and  might  be  subject  to  service 
in  the  military  and  naval  forces  of  the 
United  States,  to  go  to  an  oculist  and  op- 
tician and  be  fitted  with  eyeglasses  that 
would  80  impair  their  vision  and  physical 
condition  that  they  would  thereby  be  re- 
jected and  discharged  from  service  in  said 
military  and  naval  forces,  and  by  also  ad- 
vising said  persons  that  the  I^esident  of 
the  United  States  was  an  Englishman,  and 
that  he  and  the  United  States  were  fighting 
England's  battles."  Howenstine  v,  U.  S., 
(C-  C.  A.  9th  Cir.  1920)   263  Fed.  1. 

3.  Oha/rgvng  Overt  Acta   (p.  963) 

How  the  overt  act  would  tend  to  effectu- 
ate the  purpose  of  the  conspiracy  need  not 
he  allegiKi.  Howenstine  t>.  U.  S.,  (G.  0.  A. 
9th  Cir.  1920)  263  Fed.  1. 

4.  Fcr  Oonspiraoy  to  Commit  Offenee 

a.   Sufficiency  in   General    (p.  566) 

Continuance  of  conspiracy  formed  before 
enactment  of  law. — ^An  indictment  imder 
this  section  charging  a  conspiracy  to  violate 
the  Selective  Service  Law  (9  Fed.  Stat.  Ann. 
(2d  ed.)  1136),  is  sufficient  where  it  al- 
lies that  the  conspiracv,  although  formed 
prior  to  the  enactment  of  such  law,  was  con- 
tinued thereafter  and  overt  acts  performed 
Rft«r  its  passage.  U.  S.  v.  Wells,  (W.  D. 
Wash.  1917)   262  Fed.  833. 

c  Description  of  Offense  Contemplated 

(p.  567) 

To  same  effect  as  original  annotation,  see 
U.  S.  V.  Downey,  (D.  C.  R.  I.  1919)  257 
Fed.  364. 

1.  Violation  of  Bankruptcy  Act  (p.  572) 

In  Meyer  v.  U.  S.,  (C  C.  A.  7th  Cir. 
1910)  258  Fed.  212,  169  C.  G.  A.  280,  the 
defendants  were  convicted  of  having  con- 
spired to  conceal  assets  from  their  trustee 
in  bankruptcy  in  violation  of  sec.  29  b  (1) 
of  the  Bankruptcy  Act  (1  Fed.  Stat.  Ann. 
(2d  ed.)  844).  The  indictment  alleged  that 
in  pursuance  of  such  conspiracy  the  defend- 
ants had  turned  over  to  a  third  person  a 
certain  check  belonging  to  them.  It  was 
contended  that  the  indictment  did  not  show 


that  the  overt  act  was  done  to  effect  the 
object  of  the  conspiracy.  Answering  this 
contention,  the  court  said: 

''Invoking  the  rule  that  interferences  are 
to  be  taken  against  the  pleader,  plaintiffs 
in  error  insist  that  we  shall  infer  that  they 
lawfully  turned  over  the  Morton  Hill  check 
to  May  Aserson.  But  the  rule  does  not 
extend  to  imagining  inferences  that  are 
contrary  to  the  fair  common-sense  reading 
of  the  averments.  The  conspiracy  is  fully 
and  clearly  stated.  It  included  the  pur- 
pose to  conceal  the  Morton  Hill  check, 
'which  should  belong  at  the  time  of  such 
concealment  to  the  bankruptcy  estate.'  In 
charging  the  overt  act  the  pleader  averred 
that  in  furtherance  of  said  conspiracy  the 
plaintiffs  in  error  turned  over  the  Morton 
Hill  check  to  May  Aserson.  This  averment, 
taken  in  connection  with  the  statement  of 
the  nature  and  scope  of  the  conspiracy, 
makes  it  impossible  to  infer  that  the  chedlc 
was  not  the  property  of  the  bankrupts  after 
it  was  turned  over  to  May  Aserson.  And 
it  is  obvious  that  putting  one's  property  in 
the  possession  of  another  may  be  an  effective 
step  towards  concealing  it  from  creditors. 
Many  other  overt  acts  are  alleged,  but  the 
objection  to  them  is  precisely  uie  same." 

6.  For  Conspiracy  to  Defraud 

h.  Fraud  in  Public  Contracts   (p.  589) 

An  indictment  which  alleges  that  the  de- 
fendants were  employees  of  government  con- 
tractors, working  on  a  "  cost  plus "  basis, 
and  that  they  conspired  to  place  the  name 
of  one  of  them  on  the  contractor's  payrolls 
at  a  higher  rate  than  that  to  which  he  was 
entitled,  sufficiently  charges  a  conspiracy  to 
defraud  the  United  States.  Belvin  t>.  U.  S., 
(C.  C.  A.  4th  Cir.  1919)  260  Fed.  4^5,  171 
C.  C.  A.  281.     The  court  said: 

"  It  is  insisted  by  counsel  for  defendant 
that  the  indictment  sets  out  a  conspiracy 
to  defraud  the  Porter  Bros.,  but  that  it  does 
not  set  out  a  conspiracy  to  defraud  the 
United  States;  also  that  the  indictment  is 
not  full  enough,  and  that  the  court  will  have 
to  supply  much  and  infer  much  in  order  to 
sustam  it. 

"  It  appears  that  the  defendants  Hoffman 
and  Belvin  were  indicted  for  conspiracy  to 
defraud  the  United  States,  and  the  overt  act 
alleged  is  that  they  padded  the  pay  roll  of 
the  Porter  Bros.  It  appears  that  Porter 
Bros,  had  entered  into  a  contract  with  the 
government  to  construct  the  quartermaster 
terminal  or  army  base  near  N'orfolk.  The 
contract  in  question  contained  the  following 
clause: 

"  Porter  Bros,  contract  (extracts) : 

« 'Article  2.  Coat  of  the  Work,—  The  con- 
tractor shall  be  reimbursed  in  the  manner 
hereinafter  described  for  such  of  its  actual 
net  expenditures  in  the  performance  of  said 
work  as  may  be  approved  or  ratified  by  the 
contracting  officer  and  as  are  included  in  the 
following  items: 
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(a)  All  labor/  ttc. 

'Article  3.  DetemUnation  of  Fee. —  As 
full  campensation  for  the  services  of  the 
contractor,  ...  if  Uie  cost  of  the  work  is 
under  $100/)00,  a  fee  of  ten  per  cent.  (10%) 
of  such  cost.  [Then  follows  a  scale  of  com- 
pensation to  the  contractor,  under  varying 
amounts,  to  and  including  $3,500,000.]  ' 

"The  contract  is  signed: 

"'Porter  Brothers,  by  R.  S.  Porter  (a 
member  of  the  copartnership).  United 
States  of  America,  by  I.  W.  Littell,  Briga- 
dier-General, Quartermaster  Corps,  N.  A., 
Contracting  Officer.' 

"Any  amounts  paid  out  by  Porter  Bros, 
in  excess  of  its  '  net  expenditures  in  the  per- 
formance of  said  work,'  in  the  absence  <yt  any 
knowledge  on  the  part  of  the  government, 
would  have  necessarily  resulted  in  a  loss 
to  that  extent  to  the  United  States.  It  is 
not  ^  necessary,  in  order  to  secure  the  con- 
viction of  one  charged  with  conspiracy,  to 
allege  or  prove  that  the  object  of  conspir- 
acy has  been  fully  consummated.  It  is  suf- 
ficient if  there  has  been  the  common  meet- 
ing of  minds  to  the  accomplishment  of  a  cer- 
tain object,  and  that  some  overt  act  shall 
have  been  done  in  pursuance  of  such  con- 
spiracy. 

"The  defendants  sought  by  this  conspir- 
acv  to  do  that  which  would  necessarily  re- 
sult in  defrauding  the  government.  Porter 
Bros,  could  not  in  any  view  of  the  case  lose 
a  cent  by  virtue  of  Uus  transaction.  Their 
payrolls  were  only  used  as  a  means  by 
which  the  defendants  could  make  a  false 
charge,  the  burden  of  which  would  fall,  not 
upon  Porter  Bros.,  but  upon  the  govern- 
ment." 

IX.    EVJLDKMCE 

3.  Knovoledge,  Motive,  or  Intent 

a.  In  General   (p.  503) 

In  a  prosecution  of  druggists  under  this 
section  for  a  conspiracy  to  violate  section  2 
of  the  Harrison  Act  (I  Fed.  Stat.  Ann  (2d 
ed.)  17&),  evidence  of  the  quantities  of  nar- 
cotic drugs  purchased  and  sold,  and  of  the 
quantities  of  nontiarcotic  drugs  sold,  by 
other  druggists,  is  admissible  to  show  the 
true  nature  and  purposes  of  the  defendants' 
business.  Friedman  v,  U.  S.,  (C.  C.  A.  6th 
Cir.  1019)  200  Fed.  388,  171  C.  C.  A.  254. 

6.  Acta  and  Decla/ratione  of  Co-conspiratora 

(p.  590) 

To  same  effect  as  fourth  paragraph  of 
original  annotation,  see  Samara  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1920)  263  Fed.  12,  wherein 
it  was  further  held  that  proof  of  a  confes- 
sion by  a  co-conspirator  was  admissible,  the 
court  saying: 

"  Then  it  is  said  that  error  was  committed 
in  allowing  the  attorney  for  Antoon  to  tes- 
tify that,  after  the  latter  had  told  the  for* 
mer  as  to  his  transactions  with  the  Sama- 
ras, the  attorney  took  Antoon  to  the  United 
States  attorney's  office,  which  led  to  the  in- 
dictment in  this  case.    We  are  told  that  this 


is  a  clear  violation  of  the  rule  that  what  Is 
said  or  done  by  one  of  the  conspirators  after 
the  conspiracy  is  ended,  in  the  absence  of 
the  defendants  on  trial,  is  totally  inadmis- 
sible. The  rule  is  admitted,  but  its  applica- 
tion to  the  facts  is  denied.  On  his  direct 
examination  Antoon  testified  that  he  first 
went  to  his  attorney  and  told  his  story,  and 
that  his  attorney  took  him  to  the  District 
Judge,  to  whom  he  confessed  his  crime.  The 
attorney  was  permitted  to  testify  that,  after 
Antoon  confessed  to  him,  instead  of  taking 
Antoon  first  to  the  district  attorney,  he 
took  him  direct  to  the  District  Judge.  This 
is  simply  a  part  of  the  history  of  the  trans- 
action, and  as  such  the  government  was  en- 
titled to  it.  The  objection  at  all  events 
seems  to  us  quite  unimportant,  and  we  fail 
to  perceive  any  relation  between  this  occur- 
rence and  the  rule  that  the  statement  of  a 
conspirator  in  the  absence  of  his  co-con- 
spirators, after  the  conspiracy  is  ended,  is 
not  admissible." 

Only  those  acts  and  declarations  of  a  co- 
conspirator are  admissible  against  his  fel- 
lows "which  are  done  and  made  while  the 
conspiracy  is  pending  and  in  furtherance  of 
its  object,"  and  when  it  has  come  to  an  end 
"whether  by  success  or  by  failure,  the  ad- 
missions of  one  conspirator  by  way  of  nar- 
rative of  past  facts  are  not  admissible  in 
evidence  against  the  others."  Feder  v,  U. 
S.,  (C.  C.  A.  2d  Cir.  1919)  257  Fed.  694, 
10«  C.  C.  A.  644,  5  A.  L.  R.  370. 

8.  Overt  Acte  (p.  598) 
Evidence  of  the  quantity  of  narcotic  drog^ 
purchased  by  druggists  is  admissible  in  a 
prosecution  against  them  under  this  section 
for  a  conspiracy  to  violate  section  2  of  the 
Harrison  Act  (4  Fed.  Stat.  Ann.  (2d  ed.) 
178),  since  even  if  the  purchases  proved  'ex- 
ceed those  so  alleged,  such  excess  purchases 
are  provable  as  additional  and  similar  overt 
acts,  although  not  specifically  set  out  in  the 
indictment.  Friedman  v.  U.  S.,  (C.  C.  A. 
6th  Cir.  1919)  260  Fed.  388,  171  0.  C.  A. 
254. 

10.  Weight  and  Buffuoienoy  (p.  598) 

In  Belvin  v,  U.  S.,  (C.  C.  A.  4th  Cir. 
1919)  260  Fed.  455,  171  G.  C.  A.  281,  it  was 
held  that  the  evidence  was  sufficient  to  sus- 
tain a  conviction  for  a  conspiracy  to  de- 
fraud the  United  States. 

In  Friedman  v.  U.  S.,  (C.  C.  A.  0th  Cir. 
1919)  260  Fed.  3<88,  171  C.  C.  A.  254,  the 
evidence  was  held  sufficient  to  sustain  a  con- 
viction for  conspiracy  to  violate  section  2  of 
the  Harrison  Act  (4  Fed.  Stat.  Ann.  (2d  ed.) 
178). 

X.  Tbial,  Acqtjittal  qb  CoNvionoN,   Ain> 

PuinsHiaiNT 

5.   Acquittal  of  Borne  DefendUmts    (p.    001) 

To  same  effect  as  first  paragraph  of  origi- 
nal annotation,  see  Feder  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1919)  257  Fed.  694,  168  C.  C.  A. 
044,  5  A.  L.  R.  370. 
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9.  New  Trial  [New] 

Where  only  two  persons  are  indicted  for 
conspiracy  and  the  crime  is  in  every  sense 
indivisible,  its  essence  is  the  mental  confed- 
eration not  of  any  two  of  numerous  persons, 
but  of  the  two  particular  defendants,  and  if 
after  conviction  of  both  a  new  trial  is 
granted  to  one  of  them,  it  must  also  be 
granted  to  the  other.  Feder  v.  U.  S.,  (C.  C. 
A.  2d  Cir.  1919)  257  Fed.  694,  leS  C.  C.  A. 
644,  5  A.  L.  R.  370. 

VoL  VII,  p.  602,  sec.  39.     [First  ed., 

1909  Supp.,  p.  416.] 

L  OoNSTancnoN  and  AppLioATiONy  nr 

Qejxeblal 

4.  "Official  Function''  (p.  604) 
A  baggage  porter  of  a  railroad  under  fed- 
eral control  acts. in  an  "official  function." 
Krichman  t\  U.  S.,  (C.  C.  A.  2d  Cir.  1920) 
263  Fed.  638,  affirming  (S.  D.  N.  Y.  1919) 
256  Fed.  974  in  1919  Supplement  annota- 
tion. 

Vol.  VII,  p.  608,  sec.  42,    [First  ed., 

19<)«  Supp.,  p.  417.] 

^'To  conceal "  —  « To  Juirbor.'*  —  *To  con- 
ceal/' as  used  in  this  section,  means  to  hide, 
secrete,  or  keep  out  of  sight.  "To  harbor," 
as  used  herein,  means  to  lodge,  to  care  for, 
after  secreting  the  deserter.  Accordingly,  a 
person  may  not  be  convicted  of  concealing 
and  harboring  a  deserter  in  violation  of  this 
section  where  it  is  not  shown  that  he  knew 
that  the  person  whom  he  assisted  was  a  de- 
serter. Firpo  V.  U.  S.,  (C.  C.  A.  2d  Cir. 
1919)   261  Fed.  850. 

Advice  by  attorney  as  assistance  to  de- 
serter.-—An  attorney  is  not  guilty  of  violat- 
ing this  section  because  he  advises  a  client, 
a  sixteen-year-old  boy,  who  is  enlisted  in  the 
arm^,  to  remain  away  from  the  military  au- 
thorities, where  it  is  not  shown  that  he  as- 
sisted him  in  any  way  or  knew  that  he  was 
a  deserter,  but  on  the  contrary  believed  that 
he  could  secure  his  release  from  the  army 
by  reason  of  his  age.  Firpo  v.  U.  S.,  (C.  C. 
A.  2d  Cir.  1919)  261  Fed.  850.  The  court 
said: 

''That  there  was  sufficient  to  raise  a 
jury  question  as  to  whether  or  not  Shil- 
lace  was  a  deserter  we  may  assume,  but 
we  are  of  the  opinion  that  upon  this  mere 
occurrence  the  plaintiff  in  error  cannot  be 
charged  with  assisting  Shillace  in  continu- 
ing his  desertion  and  avoiding  apprehension 
and  seizure  by  the  military  authorities. 
Plaintiff  in  error  was  lawfully  engaged  in 
the  practice  of  his  profession  and  was  con- 
sulted by  a  client.  It  was  not  only  lawful 
for  him  to  advise  wifh  the  soldier,  but,  in- 
deed, it  was  his  duty  to  give  him  his  best 
professional  advice  as  to  his  rights  under 
the  circumstances  disclosed  by  the  narration 
of  the  facts  surrounding  Shillace's  position. 
For  him  to  have  closed  the  door  against  a 


consultation  would  have  been  a  breach  of  his 
professional  obligations.  Assuming  that 
Shillace  was  a  deserter,  it  was  true  that  he 
was  subject  to  arrest  and  incarceration  by 
the  military  authorities.  But  in  the  con- 
sultation with  his  attorney  he  disclosed  an 
apparent  ground  upon  which  to  base  a 
claim  that  he  was  entitled  to  his  release 
from  the  army.  He  says  he  was  16  years 
of  age  when  he  voluntarily  enlisted  without 
his  father's  consent,  and  was  but  16  years 
old  when  he  left  the  service.  His  father 
first  sought  the  lawyer  for  advice,  and  later 
brought  his  son  to  tibe  lawyer's  office.  There 
may  be  a  debatable  question  as  to  the  pro- 
fessional obligations  of  the  plaintiff  in  er- 
ror to  make  known  to  the  military  authori- 
ties where  the  soldier  was  to  be  found;  but 
can  it  say  that  the  failure  so  to  do  consti- 
tuted a  criminal  offense?     We  think  not. 

"Was  it  offensive  to  the  statute  above  re- 
ferred to  for  the  plaintiff  in  error  to  advise 
his  client  to  remam  away  from  the  authori- 
ties? It  was  the  duty  of  the  lawyer  to  his 
client  to  assist  him  in  securing  his  release 
from  the  army.  If  there  appeared  to  the 
plaintiff  in  error  reasonable  grounds  for  the 
expectation  of  success,  it  was.  not  criminal 
for  him  to  advise  his  client  to  remain  away 
from  the  authorities.  At  least,  such  would 
be  true  in  the  absence  of  bad  faith  or  crim- 
inal intent  on  the  part  of  the  plaintiff  in 
error.  There  is  testimony  that  a  represen- 
tation was  made  to  the  attorney  that  the 
soldier  was  home  on  sick  leave  and  could 
not  return  to  his  duties.  Indeed,  the  sol- 
dier testified  that  he  only  became  a  deserter 
from  the  time  he  visited  the  lawyer.  With- 
out knowledge  of  the  fact  of  a  desertion, 
there  could  not  be  said  to  be  a  criminal  in- 
tent to  assist  Shillace. 

*'  To  assist,  as  used  in  the  statute,  implies 
guilty  knowledge  and  felonious  intent; 
knowledge  of  the  wrongful  purpose  of  the 
deserter.  To  assist,  after  such  knowledge 
and  intent,  is  serving  the  purpose  of  the  de- 
serter. It  encourages  him  and  aids  him, 
and  thus  the  offense  may  be  committed.  To 
assist,  like  to  abet,  involves  some  partici- 
pation in  the  criminal  act.  Hicks  V.  XJ.  S., 
150  U.  e.  460,  14  Sup.  Ct.  144,  37  L.  Ed. 
1137. 

''To.  advise  a  client  to  commit  an  act 
which  is  a  crime  makes  the  lawyer  an  ac- 
complice, and  at  common  law  he  would  be 
an  accessory.  We  are  not  satisfied  from  this 
record  that  there  was  evidence  to  submit  to 
the  jury  indicating  a  knowledge  on  the  part 
of  the  plaintiff  in  error  that  Shillace  was  a 
deserter  and  was  continuing  in  his  desertion 
from  the  service  of  the  army  of  the  United 
States  at  the  time  when  he  was  advised  te 
remain  away  and  go  to  Connecticut,  where 
it  was  suggested  that  he  had  relatives.  In- 
deed, the  plaintiff  in  error's  view  seems  te 
have  been  that  Shillace  was  wrongly  kept 
in  the  army  and  that  he  was  entitled  te  dis- 
charge by  reason  of  his  age.  We  think  the 
plaintiff  in  error  was  giving  his  best  advice 
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and  opinion  to  his  client^  without  any  in- 
tent of  violating  the  law,  and  in  doing  so 
what  he  thought  was  within  the  realm  of 
hia  professional  obligations  to  his  client." 

Vol.  VII,  p.  612,  sec.  47.     [First  ecL, 
1909  Supp.,  p.  418.] 

Goods  held  by  United  States  as  bailee. — 
This  section  applies  to  goods  in  which  the 
United  States  has  a  special  property  as 
bailee,  as  well  as  to  such  as  it  owns  abso- 
lutely. Kambeitz  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1&19)   262  Fed.  378. 

Embezzlement  by  employee  in  mint. — ^A 
conviction  for  a  violation  of  this  section 
should  be  sustained  where  it  appears  that 
the  defendant  was  a  laborer  in  a  mint  and 
that  he  took  certain  coins  which  were  in  his 
custody  by  virtue  of  his  employment. 
Schell  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1919)  261 
Fed.  593. 

Sufficiency  of  indictment  diarging  United 
States  commissioner  with  emb^zlement. — 
An  indictment  charging  a  United  States 
commissioner  with  having  received  as  com- 
missioner divers  sums  of  money  from  per- 
sons named,  to  be  paid  over  to  the  receiver 
of  the  land  office,  and  with  embezzling  the 
same,  must  be  deemed  to  charge  an  offense 
against  the  United  States  in  view  of  the 
provision  of  R.  S.  sec.  2294,  as  amended  by 
the  Act  of  March  4,  1904,  that  where  appli- 
cants for  the  benefit  of  the  Homestead  and 
other  Land  Laws  make  the  required  affi- 
davits before  commissioners  of  the  United 
States,  the  proof  so  made  shall  have  the 
same  effect  as  if  made  before  the  register 
and  receiver  ''when  transmitted  to  them 
with  the  fees  and  commissions  allowed  and 
required  by  law,"  and  of  the  directions  in 
circulars  issued  by  the  Land  Office,  contain- 
ing suggestions  to  the  United  States  com- 
missioners that  the  proofs  so  taken  shall  be 
"transmitted  to  the  register  and  receiver 
with  the  necessary  fees  and  commissions," 
and  that  in  ''no  case  should  the  transmittal 
thereof  be  left  to  the  claimant."  Stallings 
V,  Splain,  (1920)  253  U.  S.  339,  40  S.  Ct. 
537,  64  U.  S.  (L.  ed.)  — ,  affirming  (1919) 
49  App.  Cas.    (D.  C.)    38. 

Evidence  —  Admissibility. —  In  a  prosecu- 
tion under  this  section  for  embezzling  the 
contents  of  certain  pay  envelopes  made  out  to 
fictitious  government  employees,  evidence 
that  the  payrolls  did  not  contain  signa- 
tures of  such  employees  by  a  witness  who 
compared  the  names  on  a  list  taken  from 
the  pay  envelopes  with  the  payrolls,  is  ad- 
missible. Gurinsky  v.  U.  S.,  (C.  C.  A.  5th 
Cir  1919)  259  Fed.  378,  170  C.  C.  A.  354. 
In  overruling  the  objection  that  such  evi- 
dence was  secondary  and  that  the  payrolls 
should  have  been  produced,  the  court  said: 

*•  The  government  had  two  propositions  to 
establish:  (1)  the  shortage;  and  (2)  that 
d<;fendaut  caused  it.  As  to  the  fact  of 
the  shortage,  the  government  did  not  rely 


alone  upon  the  fact  that  the  payrolls  were 
not  receipted  opposite  the  56  names  in  ques- 
tion. Roberts  testified  that  he  had  no  men 
in  his  employ  corresponding  to  the  56  names. 
His  book  showed  no  such  names,  and  the  ab- 
sence of  pages  was  accounted  for  and  af- 
forded no  rational  inference  to  the  contrary. 
Inquiry  failed  to  develop  the  presence  of 
such  employ^  in  any  of  the  camps  within 
the  paymaster's  jurisdiction.  The  c^cer  in 
charge  was  required  to  make  good  the  short- 
age. The  loss  itself  was  established  inde- 
pendently of  Hopkins'  evidence  that  the  pay- 
rolls were  not  receipted.  This  testimony  as 
to  the  condition  of  the  payrolls  did  not  re- 
flect upon  the  question  as  to  who  caused 
the  shortage,  if  there  was  one.  If  Hopkins 
bad  testified  that  there  were  signatures  op- 
posite the  56  names  in  defendant's  hand- 
writing, the  case  would  have  been  presented 
differently.  If  the  defendant  contended  that 
the  rolls,  if  produced,  would  have  shown  56 
signatures  on  the  payrolls  opposite  the  56 
names  in  a  handwriting  other  than  his,  then 
it  was  his  duty  to  require  production  of  the 
rolls  by  the  government,  and,  failing  to  do 
so,  he  has  no  complaint  based  on  their 
absence. 

"It  is  also  to  be  noted  that  Hopkins,  in 
this  respect,  did  not  testify  to  what  the  pay- 
rolls contained,  and  his  testimony  did  not 
infringe  the  letter  of  the  rule  against  the  al- 
lowance of  secoxidary  evidence  of  the  con- 
tents of  a  written  instrument.  He  merely 
stated  that  the  column  for  signatures  op- 
posite the  56  names  was  blank.  The  rule  is 
less  stringent  where  the  evidence  is  negative 
than  where  the  attempt  is  to  reproduce 
orally  the  written  language  of  an  instrument, 
especially  one  that  creates  or  disposes  of 
rights.  The  tendency  of  modem  decisions 
and  text-books  is  to  relax  the  rule,  and  not 
to  apply  it  to  instruments  only  collaterally 
invoked  in  the  case.  Greenleaf  <m  Evi- 
dence (16th  ed.)  p.  169. 

"Hopkins'  evidence  that  the  names  from 
No.  575  to  No.  635  on  the  service  time  book 
were  put  in  alphabetical  order  on  the  pay- 
roll and  the  items  were  all  $60  items,  was 
testified  to  in  effect  by  the  defendant  him- 
self. The  defendant  testified  that  he  and 
another  transferred  the  names  from  the  serv- 
ice book  to  the  payrolls,  and  the  60  names 
were  shown  to  be  on  the  service  book.  Ao* 
cording  to  the  course  of  business,  all  names 
appearing  on  the  service  book  were  trans- 
ferred from  it  to  the  payrolls  alphabetically. 
The  important  questions  were  whether  the 
names  were  written  on  the  service  book 
by  the  defendant,  and  whether  the  pay  en- 
velopes had  been  prepared  for  them  and 
were  missing.  Four  of  the  60  pay  enve- 
lopes, for  which  there  were  no  correspond- 
ing employ^,  were  still  in  the  basket  at  the 
time  the  loss  of  the  others  was  discovered. 
The  course  of  business  was  such  that  pay 
envelopes  were  prepared  for  all  names  that 
appeared  on  tlie  service  time  book,  and  the 
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56  namM  involyed  did  so  appear.  The  evi- 
dence clearly  shows  that  the  course  of  bnsi- 
nesB  was  followed  on  this  occasion.  We  con- 
clude that  there  was  no  reversible  error  in 
the  District  Court's  ruling  on  the  assign- 
ment based  on  Hoj^ins'  evidence/' 

Vol.  VII,  p.  613,  sec.  48.    [First  ed., 

1909  Supp.,  p.  418.] 

Indictment  —  Sufficiency. —  An  indictment 
for  receiving  stolen  property  in  violation  of 
this  section  which  fails  to  allege  that  the 
defendant  received  the  property  "with  in- 
tent to  convert  to  his  own  use  or  gain,"  is 
fatally  defective.  Ck)hn  v,  U.  S.,  (CCA. 
2d  Cir.  1919)  258  Fed.  365,  169  C  C  A. 
371.  Begarding  the  necessity  of  such  an 
averment,  the  court  said: 

"The  trial  judge  apparently  thought  that, 
because  there  was  no  conrma  in  the  statute 
between  the  phrase  *  in  his  possession '  and 
the  phrase  'with  intent  to  convert,*  the  in- 
tent clause  was  intended  to  modify  the  verbs 
*have'  and   'retain'   only.     That  construc- 
tion of  the  statute  does  not  conform  to  the 
construction    which    appears    to    have   been 
placed   upon    it   by  the   Supreme   Court   in 
Kirby  v.  United  States,  174  U.  S.  47,  53,  19 
Sup.  Ct.  574,  43  L.  Ed.  890.     In  that  case 
it  was  held  incumbent  upon  the  government 
to  prove  beyond  a  reasonable  doubt:      (1) 
that  the  property  was   in   fact   stolen   from 
the  United  States;    (2)    that  the  defendant 
received  or  retained  in  his  possession  with 
intent  to  convert  to  his  own  use  or  gam; 
(3)    that   he   received   or   retained   it*  with 
knowledge  that  it  had  been  stolen  from  the 
United    States.     And    Mr.    Justice   Harlan, 
who  wrote  the  opinion  of  the  court,  said 
that  — 

"'The  act  of  Congress  upon  which  the 
present  indictment  rests  makes  the  receiv- 
uog  of  stolen  property  of  the  United  States 
with  the  intent  by  the  receiver  to  convert  it 
to  his  own  use  or  gain,  he  knowing  it  to 
have  been  stolen,  a  distinct,  substantive  fel- 
ony.' 

"The  indictment  now  under  consideration 
charges:  (1)  that  the  property  was  stolen; 
(2)  and  that  it  was  the  property  of  the 
United  States;  (3)  that  the  defendant  un- 
lawfully received  it;  (4)  that  defendant 
knew  at  the  time  he  received  it  that  it  had 
been  stolen.  But  the  allegation  that  de- 
fendant received  or  retained  the  property 
with  the  intent  to  convert  to  his  own  use 
or  gain  is  not  to  be  found.  And  we  are 
obliged  to  hold  upon  the  authority  of  Kirby 
V,  United  States,  8upra,  that  the  failure  to 
allege  that  defendant  received  it  'with  in- 
tent to  convert  to  his  own  use'  is  a  fatal 

defect."  ^    ^    , 

Evidence.— In  Clark  v,  U.  S.,  (C  C.  A. 
8d  Cir.  1919)  258  Fed.  437,  169  C  C  A. 
453>  it  was  held  that  the  evidence  in  a 
prosecution  for  a  violation  of  this  section 
was  sufficient  to  show  that  the  title  to  the 
stolen  property  was  in  the  United  States. 


Vol.  VII,  p.  670,  sec.  125.    [First 

ed.,  1909  Supp.,  p.  437.] 

rv.  "Competent   tribunal,    officer   or   per- 
son.^ 
V.  Oath  "  authorized  "  by  "  law." 
Vm.  Indictment. 

IV.      "COMFETENT      TbIBUNAL,      OFFIOKB     OB 

Person"  (p.  672) 
Member  of  legal  advisory  board. — ^An  af- 
fidavit in  support  of  a  claim  for  exemption 
and  discharge  from  the  selective  service 
draft,  may  be  made  before  an  associate  mem- 
ber of  the  legal  advisory  board  of  the 
county,  and  if  false,  the  affiant  may  be  pros- 
ecuted for  perjury  under  this  section.  Hard- 
wick  P.  U.  S.,  (CCA.  9th  Cir.  1919)  267 
Fed.  505,  168  C  C  A.  609;  Whiteside  V. 
U.  S.,  (C.  C  A.  9th  Cir.  1919)  287  Fed. 
509,  168  C  C  A.  513. 

V.  Oath  "Atjthorizbd "  by  "Law"  (p.  674) 
Application  for  passports. — ^A  person  may 
not  be  indicted  under  this  section  for  per- 
jury in  making  an  affidavit  relative  to  an 
application  for  passports  because  he  swore 
falsely  fhat  he  had  known  the  applicant  for 
a  period  of  four  years,  where  the  rules  gov- 
erning the  granting  and  issuing  of  pass- 
ports, promulgated  by  the  President,  do  not 
require  such  a  statement  to  be  made  in  ai^ 
affidavit  supporting  the  application.  U.  S. 
V.   Robertson,    (S.   D.   Cal.    1919)    267   Fed. 

195. 

Proceedings  under  Selective  Service  Act.— 
In  Hardwick  v.  U.  S.,  (C  C  A.  9th  Cir. 
1919)  257  Fed.  606,  168  C  C  A.  609,  it 
was  held  that  under  section  10  of  the  Se- 
lective Service  regulations  an  associate 
member  of  a  legal  advisory  board  was  au- 
thorized to  administer  oaths  to  regietranU, 
and  that  a  registrant  who  made  a  false  affi- 
davit could  be  prosecuted  for  perjury  under 
this  section.  To  same  eflfect,  see  Whiteside 
f.  U.  S.,  (C  C  A.  9th  Cir.  1919)  257  Fed. 
509,  1618  C  C  A.  513. 

VIIT.  lNi>ic?rMENT  (p.  676) 
The  materiality  of  a  perjured  statement 
mav  be  made  to  appear  in  an  indictment 
either  by  an  allegation  of  its  materiality  or 
by  pleading  facts  which  of  themselves  show 
its  materiaUty.  Berry  V.  U.  S.,  (C  C  A. 
9th  Cir.  1919)    259  Fed.  203,  170  C.  C.  A. 

271 

Action  upon  false  sUtement.— An  indict- 
ment under  this  section  for  making  a  false 
affidavit  concerning  a  desert  land  entry  i» 
not  fatally  defective  because  it  contains  no 
allegation  that  the  affidavit  was  accepted 
and  acted  upon  by  the  government.  B^iy 
rU.  S.,  (C    C  A.  9th  Cir.  1919)  269  Fed. 

203,  170  C  C  A.  271.  ^      „     ^    .^ 

Selective  Service  Law.— In  Hardwidc  ©. 
U.  S.,  (C  C  A.  9th  Cir.  1919)  267  Fed.  506, 
168  C  C  A.  509,  regarding  the  allegations 
in  an  indictment  under  this  section  for  maJc- 
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ing  a  false  affidavit  claiming  exemption  imder 
the  Selective  Service  Act  (9  Fed.  Stat.  Ann. 
(2d  ed.)    1136),  the  court  said: 

*'  Defendant  urges  that  the  averment  that 
the  defendant  well  knew  that  the  woman 
named'  in  the  indictment  *was  not  at  that 
time,  nor  at  all,  hie  wife,  nor  dependent  upon 
his  labor  for  her  support,'  was  fatally  defect- 
ive, because  of  the  omissiion  of  an  averment 
that  the  wife  was  mainly  dependent  for  sup- 
port upon  the  labor  of  the  accused.  But  as 
the  charge  is  that  defendant  willfully  falsely 
stated  in  the  affidavit  that  he  had  a  wife 
dependent  upon  his  labor  for  support, 
whereas  he  well  knew  that  the  woman  named 
was  not  then,  or  at  all,  his  wife,  and  de- 
pendent upon  his  labor  for  her  support,  de- 
fendant was  sufficiently  informed  and  could 
not  possiblv  have  been  misled  or  prejudiced. 
The  materiality  of  the  false  statement  and 
affidavit  is  too  apparent  to  require  comment." 

In  Wliiteside  f.  U.  S.,  (C.  C.  A.  9th  Cir. 
1919)  257  Fed.  509,  168  C.  C.  A.  513,  in 
a  similar  prosecution  under  this  section,  the 
court  said: 

"It  is  said  that  it  does  not  appear  who 
subscribed  to  the  affidavit  taken  by  the  de- 
fendant. But  it  is  alleged  that  the  affidavit 
was  subscribed  and  sworn  to,  and  that  the 
associate  member  of  the  legal  advisory  board 
administered  the  oath  to  the  defendant,  and 
that  in  the  affidavit  hereinbefore  referred  to 
defendant,  having  taken  the  oath  to  testify 
to  matters  referred  to  in  the  affidavit,  falsely 
and  knowingly  stated,  in  effect,  that  he  had  a 
wife  who  was  dependent  upon  his  labor  for 
support.  This  makes  it  perfectly  clear  that 
the  defendant  was  the  person  charged  with 
having  subscribed  and  taken  the  affidavit." 

Vol.  VII,  p.  729,  sec.  169.    [First 

ed.,  1909  Supp.,  p.  450.] 

Indictment. — ^An  indictment  charging  the 
defendant  with  a  violation  of  this  section 
in  having  in  his  possession  certain  dies  for 
making  counterfeit  money,  need  not  allege 
that  he  had  Dossession  of  the  dies  with  in- 
tent to  defraud,  or  to  use  the  same  in  mak- 
ing counterfeit  coins.  Baender  r.  IT.  S.,  (G. 
C.  A.  9th  Cir.  1919)  260  Fed.  832,  171  C. 
C.  A.  658.     The  court  said: 

"Act  Feb.  10,  1891,  c.  127,  |  1,  26  Stat. 
742,  which  was  in  force  prior  to  the  enact- 
ment of  the  act  of  1909,  had  denounced  as 
unlawful  the  possession  of  the  prohibited 
dies,  etc.,  with  intent  to  fraudulently  or  im- 
lawfully  use  the  same.  In  amending  the 
law  by  the  later  act,  the  report  of  the  com- 
mittee on  revision  shows  that  the  words 
'with  intent  to  fraudulently  use  the  same' 
were  'intentionally  dropped  from  the  stat- 
ute'; the  committee  believing  that  a  per- 
son who  has  in  his  possession  dies  which 
may  be  used  for  counterfeiting  any  coin 
shall  be  required  to  show  that  his  posses- 
sion is  lawful,  and  that  the  government 
should  not  be  required  to  prove  Uiat  he  has 


them  in  his  possession  with  the  intent  to 
use  them  fraudulently  and  unlawfully  for 
counterfeiting.  Congress  evidently  intended 
that  the  unlawful  possession  of  such  dies 
should  be  sufficient  evidence  to  warrant  a  o(m- 
viction,  unless  the  accused  could  explain  the 
possession  to  the  satisfaction  of  the  jury. 

"The  statute  here  involved  has  analogy 
to  Act  Jan.  17,  1914,  c.  9,  38  Stat.  275, 
amending  Act  Feb.  9,  1909,  c.  100,  35  Stat. 
614,  and  providing  that  possession  of  im- 
ported opium  shall  be  deemed  sufficient  evi- 
dence to  warrant  conviction,  unless  the  de- 
fendant shall  explain  the  possession  to  the 
satisfaction  of  the  jury.  Under  that  stat- 
ute convictions  have  been  sustained  on  proof 
of  possession;  the  courts  ruling  that  the 
statute  provides  for  a  presumption  of  prima 
facie  proof  of  the  offense  which,  while  suf- 
ficient to  sustain  a  verdict  of  guilt,  may  or 
may  not  be  sufficient  to  satisfy  the  jury  of 
the  guilt  of  the  accused,  applying  ttie  doc- 
trine of  Luria  r.  United  States,  231  U.  8. 
9,  34  Sup.  Ct.  10,  68  L.  Ed.  101,  where  it 
was  held  that  the  establishment  of  a  pre- 
sumption from  certain  facts  prescribes  a  rule 
of  evidence,  and  not  one  of  substantive 
right,  and  that  if  the  inference  is  reason- 
able, and  opportunity  is  given  to  controvert 
the  presumption,  it  is  not  a  denial  of  due 
process  of  law.  United  States  r.  Yee  Fing 
(D.  C.)  222  Fed.  154;  United  States  c.  Ah 
Hung  (D.  C.  243  Fed.  762;  Gee  Woe  t>. 
United  States,  260  Fed.  428,  162  C.  C.  A. 
498. 

"It  is  true  that  in  all  cases  in  which  a 
specific  intent  is  made  part  of  the  offense 
by  the  statute  creating  it,  it  must  be  al- 
leged, but  in  cases  where  the  act  includes 
the  intent  it  is  sufficient  to  charge  the  of- 
fense in  the  language  of  the  statute,  and  the 
intent  will  be  inferred.  ... 

"  In  enacting  the  statute  under  which  this 
indictment  is  brought.  Congress  intended 
that  it  should  express  all  the  elements  of  the 
crime,  and  that  the  .  prosecution,  having 
shown  the  unlawful  possession  by  the  ac- 
cused, should  not  he  required  to  prove  what 
was  in  the  latter's  mind  as  to  future  use  of 
the  things  so  possessed,  and  that  a  criminal 
intent  is  to  be  inferred  from  the  unlawful 
possession. 

"  It  is  well  settled  that  under  the  section 
of  the  statute  which  makes  imlawful  the 
forging  of  coins  it  is  unnecessary  to  all^e 
an  intent.  United  States  r.  Otey  (C.  C.)  31 
Fed.  68;  United  States  v,  Bnesell  (C.  €.)  22 
Fed.  390;  United  SUtes  v.  Peters,  2  Abb. 
(U.  S.)  494,  Fed.  Gas.  No.  16,036.  But 
counsel  for  the  plaintiff  in  error  attempts 
to  distinguish  the  present  case  by  asserting 
that  the  offense  which  is  here  charged  is  not 
an  act  of  the  accused,  so  that  intention  may 
be  imputed  to  it.  To  this  we  cannot  agree. 
To  have  possession  is  to  maintain  in  physi- 
cal control,  and  it  implies  both  will  and 
action  on  the  part  of  the  possessor.  Kaye  v. 
United  States,   177  Fed.  147,  100  C.  C.  A. 
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567,  is  not  in  point.    That  case  arose  Under 
the  statute  of  February  10,  1891. 

"  The  plaintiff  in  error  admitted  by  *hie 
plea  in  the  court  below  the  truth  of  the 
indictment.  We  hold  that  the  indictment 
ia  sufficient  to  sustain  the  judgment." 

Vol.  VI i,  p.  788,  sec.  211.    [First 

ed.,  1909  Supp.,  p.  462.] 

II.  Mailiko  OfiScEins  Mattbi 
2.   Twt  of  Ohacenity    (p.  791) 

Teet  of  oSenBt-— Writing  itmooent  on  iU 
face. —  It  is  not  sufficient  to  constitute  a 
violation  of  this  section  that  a  letter  or 
publication  be  offensive  to  the  feelings  or 
to  the  pride  of  those  into  whose  hands  it 
may  come.  The  evil  character  of  the  letter 
or  publication  must  be  reasonably  apparent 
or  discernible  on  its  face.  Sales  r.  U.  S., 
(C.  C.  A.  8th  Cif.  1919)  258  Fed.  597,  169 
C.  C.  A.  53i7.  In  commenting  on  this  ele- 
ment of  the  offense,  the  court  said: 

**  It  need  not  be  in  particular  words,  but 
may  appear  in  the  structure  of  the  sen- 
tences, and  either  directly  or  indirectly  by 
innuendo  or  suggestion,  or  in  the  thought 
conveyed.  Dunlop  f.  United  States,  166  U.  S. 
186,  17  Sup.  a.  376,  41  L.  Ed.  799,  involved 
r.ewspaper  publications  of  the  latter  char- 
acter. Instances  of  suggestive  letters  held 
to  offend  the  statute  may  be  found  in  Par- 
ish r.  United  SUtes,  169  C.  C.  A.  268,  247 
Fed.  40,  and  United  States  r.  Moore  (D.  G.) 
129  Fed.  169.  We  approve  of  those  deci- 
sions. But  we  know  of  no  case  under  this 
clause  of  the  statute  in  which  it  has  been  held 
that,  if  the  letter  or  publication  in  itself  is 
not  objectionable,  an  undisclosed  motive  or 
intent  of  the  writer  may  be  found  to  convict 
him.  In  Knowles  v.  United  States,  96  C.  C. 
A.  679,  170  Fed.  409,  we  held  that  a  good 
motive  was  no  defense  to  an  evil  publica- 
tion. The  converse  is  measurably  true.  If 
an  undisclosed  evil  motive  or  intent  can 
bring  within  the  statute  a  letter  or  pubUea- 
tion  that  is  innocent  and  mailable  upon  its 
face,  convictions  could  be  sustained  in  cases 
of  simple  newspaper  'want  ads,'  upon  proof 
of  an  evil  'ultimate  purpose,  motive,  or  in- 
tent' in  the  mind  of  an  advertiser  or  pub- 
lisher who  employed  the  mails.  Doubtless 
that  would  be  a  proper  field  for  legislation, 
but  we  do  not  think  the  statute  before  us 
goes  80  far. 

"Cases  like  Qrimm  v.  United  States,  156 
U.  S.  604,  16  Sup.  Ct.  470,  39  L.  Ed.  550, 
and  De  Gignac  r..  United  States,  62  G.  C.  A. 
71,  113  Fed.  197,  are  not  in  point.  They 
arose  under  the  clause  of  the  statute  mak- 
ing nonmailable  any  written  or  printed  ciurd^ 
letter,  circular,  etc.,  giving  information  di- 
rectly or  indirectly  where,  how,  or  from 
whom  certain  articles  mdght  be  obtained. 
There  a  letter  may  have  a  perfectly  clean 
face,  and  yet  its  mailing  be  a  violation  of 
the  law." 


Vol.  VII,  p.  812,  sec.  215.     [First 

ed.,  1909  Supp.,  p.  464.] 

III.  Essentials. 

3.  Scheme  or  artifice  to  defraud, 
a.  What  constitutes. 

IV.  Procedure. 

2.  Indictment. 

a.  In  general, 
c.  Use  of  mails 

f.  Repugnancy  and  duplicity. 
4  Trial. 

b.  Evidence  and  instructions. 

ni.   Essentials 

8.   Boheme  or  Artifice  to  Defraud 

a.  What  Constitutes  (p.  816) 

Necessity  of  pecuniary  loss. — ^"This  see- 
tion  of  the  statute  does  not  make  damage 
or  loss  to  the  victims  of  a  scheme  to  defraud, 
or  to  obtain  money  or  property  by  false  pre- 
tenses, representations  or  promises,  a  sine  qua 
non  of  its  violation,  and  such  damage  or 
loss  is  not  indispensable  to  the  commission 
of  an  offense  under  it."  Thus,  it  was  held 
that  there  was  a  violation  of  this  section 
where  the  defendant  induced  certain  persons 
to  agree  to  pay  $30,000  for  1,760  acres  of 
land  and  the  assignment  of  a  lease  of  4S0 
acres  of  school  land  in  such  a  way  that  the 
defendant  could  obtain  1,560  acres  of  other 
like  land  from  the  same  owners  for  nothing, 
although  the  lend  purchased  by  the  victims 
of  the  scheme  was  really  worth  the  amount 
they  agreed  to  pay  for  it.  Wine  v.  U.  S., 
<C.  C.  A.  9th  Cir.  1919)  260  Fed.  911. 

Schemes  not  enumerated  are  within  the 
act  if  they  fall  within  the  general  words 
"  scheme  or  artifice  to  defraud."  Mac- 
Knight  r.  U,  S.,  (C.  C.  A.  Ist  Cir.  1920) 
263  Fed.  832. 

Selling  land  without  title. —  A  scheme 
whereby  a  purchaser  of  land  is  induced  by 
false  representations  of  title  is  within  the 
statute.  MacKnight  v.  U.  S.,  (0.  G.  A.  1st 
Cir.  1920)  263  Fed.  832. 

rv.  PB0G!EDUBB 

2.  Indictment 

a.  In  General  (p.  828) 

An  indictment  charging  a  violation  of  this 
section  is  sufficient  where  it  alleges  a  scheme 
by  the  defendant  to  defraud*  people  by  means 
of  misrepresentations  fully  set  forth,  that 
the  representations  were  false  and  known  to 
be  false,  that  the  supernatural  powers  which 
the  defendant  claimed  to  be  able  to  exercise 
were  not  possessed  by  him  and  that  his  acts 
and  pretenses  were  fraudulently  conceived, 
and  were  done  with  the  purpose  of  defraud- 
ing. Crane  t>,  U.  S.,  (C.  C.  A.  9th  Cir.  1919) 
259  Fed.  480,  170  C.  C.  A.  466. 

In  Lewis  v,  U.  S.,  (O.  G.  A.  &th  Cir.  1919) 
259  Fed.  221,  170  C.  C.  A.  289,  the  plaintiff 
in  error  was  charged  with  violating  this 
section  by  using  the  mails  to  induce  ship- 
ments of  produce  to  him  with  the  intent  to 
convert  the  proceeds.  In  holding  the  indict- 
ment suflicient,  the  court  said:  "The  indict- 
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ment    is   good.     The   case   relied    upon   by 

Plaintiff  in  error  (Faulkner  v.  United  States, 
57  Fed.  840,  S6  C.  0.  A.  204)  holds  that 
the  fact  that  a  circular  sent  out  by  a  com- 
mission merchant  contained  exaggerations, 
and  that  he  failed  to  settle  with  some  of  his 
patrons,  would  not  sustain  a  conviction  on 
an  indictment  under  Revised  Statutes,  { 
5480.  With  reference  to  fraudulent  intent, 
the  allegations  in  the  instant  case  are  more 
comprehensive  than  the  proof  in  the  Faulk- 
ner Case.  Besides,  the  Faulkner  Case  was 
decided  prior  to  the  amendment  effected  by 
the  adoption  of  tEe  Criminal  Code  (Act 
March  4,  1909,  c.  321,  {  216,  35  Stat.  1130). 
The  cases  of  Bettman  v.  U.  S.,  224  Fed.  819, 
140  C.  C.  A.  265,  and  Tucker  r.  U.  S.,  224 
Fed.  833,  140  C.  C.  A.  279,  are  conclusive 
against  plaintiff  in  error's  contention. 

"  It  is  insisted  that  the  letter  set  forth  in 
the  first  count  negatives  the  intent  to  de- 
fraud. The  letter  contains  the  following 
with  reference  to  shipment  of  peas: 

'"You  can  ship  them  B.  L.  attached,  if 
you  want  to,  or  I  will  send  you  check  as 
soon  as  they  come  in.' 

"If  it  were  necessary  that  the  'writixiff 
.  .  .  sent  by  the  post  office  establishmenv 
ad  an  element  of  the  crime,  disclose  a  fraud) 
that  which  would  make  it  illegal  would 
render  it  innocuous.  It  was  not  the  pur- 
pose of  the  law  to  punish  merely  the  incom- 
petent in  crime.  Efficiency  in  fraud  should 
not  insure  immunity.  The  letter  may  have 
been  well  conceived  to  establish  the  rela- 
tions necessary  to  the  success  of  the  schema 
charged.  Certainly  the  contrarv  could  not 
be  said,  in  the  absence  of  a  statement  of 
facta." 

c.  Use  of  Mails    (p.  S33) 

Scheme  to  be  eitected  through  uae  of 
mails. —  To  same  effect  as  first  paragraph  of 
original  annotation,  see  Robins  v,  U.  S., 
(C.  C.  A.  8th  Cir.  1919)  262  Fed.  126. 

f.  Eepugnancy  and  Duplicity  (p.  836) 

Repugnancy. — ^An  indictment  under  thlK 
section  which  charges  that  the  defendants 
represented  that,  by  reason  of  their  pre- 
tended services,  applications  to  purchase 
public  lands  under  the  Timber  and  Stone 
Act  of  June  3,  1878,  ch.  151  (9  Fed.  Stat. 
Ann.  (2d  ed.)  606)  would  be  accepted  and 
allowed  by  the  Land  Office  and  that  they 
also  represented  that  they  could,  by  reason 
of  their  knowledge  of  the  public  land  laws, 
cause  a  reversal  and  change  of  certain  rules 
and  regulations  of  the  United  States  and 
authorities  and  the  Department  of  the  In- 
terior, and  in  that  way  secure  title  to  the 
lands,  is  not  defective  for  repugnancy. 
Byron  v.  U.  S.,  (C.  C,  A.  9th  Cir.  1919) 
259  Fed.  371,  170  C.  C.  A.  347. 

4.  Trial 

b.  Evidence  and  Instructions  (p.  838) 

Intent  —  Similar  schemes, — To  same  effect 
as  original  annotation,  see  Byron  t'.  U.  S., 


(0.  C.  A.  9th  Cir.  (19^1^)  259  Fed.  371,  170 
O.  \jm  A..  347  • 

Representations  made  by  defendant. — -In 
a  prosecution  under  this  section  for  using 
the  mails  to  promote  frauds  in  connection 
with  entries  on  public  lands  of  the  United 
States,  evidence  that  the  defendant  advised 
persons  wishing  to  make  entries  that  it  would 
not  be  necessary  for  them  to  perscmally  in- 
spect the  land  before  filing  entries  but  that  he 
could  make  such  entries  for  them,  is  admis- 
sible, where  it  appears  that  such  representa- 
tions were  false,  tnat  the^  were  made  with  a 
view  of  having  the  applicants  pay  him  the 
moneys  which  he  obtained  from  them,  and 
that  they  were  acted  upon  by  the  applicants. 
Byron  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1919) 
259  Fed.  371,  ITO  C.  C.  A.  M7. 

Sufficiency. —  In  Crane  v,  U.  S.,  (CCA. 
9th  Cir.  1919)  269  Fed.  4«0,  170  C  C  A. 
456,  it  was  held  that  the  evidence  was 
sufficient  to  sustain  a  conviction  for  a  vio- 
lation of  this  section. 

Vol.  VII,  p.  859,  sec.  233.     [First 

ed.,  1909  Supp.,  p.  471.] 

Standard  of  care. —  Neither  this  section 
nor  the  regulations  formulated  thereunder 
attempt  to  fix  the  entire  measure  or  degree 
of  care  to  be  exercised  by  a  common  carrier 
in  the  care  and  custody  of  high  explosives. 
Howell  V.  Lehigh  Valley  R.  Co.,  (N.  J.  1920) 
109  Atl.  309. 

Vol.  VII,  p.  890,  sec.  27Z     [First 

ed.,  1909  Supp.,  p.  481.] 
in.  Third  Pasaosafh 

I.  Lands  Reserved  or  Acquired 

a.  In  General  (p.  806) 

Allegation  of  character  of  public  nee. — 
Where,  in  a  prosecution  for  murder,  juris- 
diction is  claimed  by  the  government  under 
the  third  para^aph  of  this  section,  the  in- 
dictment is  not  defective  because  it  fails  to 
allege  the  character  of  the  pubfic  use  for 
which  the  parcel  of  land  was  acquired  and 
used  by  the  government,  where  it  identifies 
the  tract  by  metes  and  bounds  and  alleges 
the  date  of  the  cession  of  jurisdiction  by 
the  state  to  the  United  States.  Thus,  the 
averment  that  "on  the  21st  day  of  Sep- 
tember, A.  D.  1015,  constitutional  and  ex- 
clusive jurisdiction  over  the  site  of  said  lot, 
tract  and  parcel  of  land  was  ceded  to  the 
United  States  of  America  by  the  said  state 
of  Texas  in  the  manner  provided  bv  law,"  is 
a  sufficient  averment  of  a  cession  tor  one  of 
the  purposes  enumerated  in  the  third  sub- 
division of  this  section,  and  which  authorize 
the  United  States  to  accept  such  a  cession, 
upon  the  principle  that  public  acts  of  public 
officials  are  presumed  to  be  rightly  executed. 
Brown  f.  U.  S.,  (C.  C.  A.  5t«i  Cir.  1919) 
257  Fed.  46,  168  C.  C.  A.  258.  The  court 
said: 
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"It  may  be  conceded  that  the  third  sub- 
division of  section  272  of  the  Penal  Code 
confers  no  right  on  the  United  States  to 
accept  a  cession  of  jurisdiction  from  a  state 
for  other  than  the  purposes  set  out  in  sec- 
tion 272.  For  the  purposes  of  this  case,  tiie 
use  must  have  been  for  a  'needful  building/ 
Excluaiye  jurisdiction  of  a  tract  used  for  a 
purpose  otber  than  one  of  the  named  statu- 
tory purposes  would  be  imauthorized.  The 
site  was,  in  fact,  acquired  for  a  post  office, 
but  the  indictment  avers  only  that  it  was 
acquired  for  public  purposes.  It  is  con- 
tended that  this  is  a  fatal  defect,  because 
the  locality  of  the  offense  was  jurisdictional, 
and  the  indictment  must  show  jurisdiction 
(m  its  face.  The  indictment  does  identify  the 
tract  on  which  the  crime  is  alleged  to  have 
been  committed  by  describing  it  by  metes 
and  bounds,  and  also  by  alleging  the  date 
of  the  cession  of  jurisdiction  by  the  state  of 
Texas  to  the  United  States.  The  defendant 
was  fully  informed  as  to  the  locus  of  the 
alleged  offense  and  the  claim  of  exclusive 
federal  jurisdiction  arisine  from  it,  and  it  is 
difficult  to  see  how  he  could  have  been  preju- 
diced by  the  imperfect  averment,  if  there  was 
one,  and  why  it  should  not,  therefore,  within 
the  terms  of  section  1025,  R.  S.,  be  deemed 
sufficient.'* 

Vol.  VII,  p.  983,  sec.  330.     [First 

ed.,  1909  Supp.,  p.  494.] 
Qualified  verdict  as  changing  degree  of 
murder. — A  conviction  for  murder  as  charged 
in  the  indictment,  which  embraced  the  ele- 
ments constituting  murder  in.  the  first  de- 
gree, is  not  rendered  less  than  one  for  first 
degree  murder  merely  because  the  jury  ex- 
ercised its  right,  imder  this  section,  to  miti- 
gate the  punishment  to  imprisonmoit  for 
Hfe,  Stroud  v,  U.  S.,  (1919)  261  U.  S.  16, 
380,  40  S.  Ct.  60,  176,  6i  U.  S.  (L.  ed.)  — . 

Vol.  VII,  p.  984,  sec.  332.     [First 

ed.,  1909  Supp.,  p.  495.] 
Offenses  against  bitemal  revenue. —  In 
Mayer  «.  U.  S.,  (C.  C.  A.  6th  Cir.  1919) 
259  Fed.  216,  170  €.  O.  A.  284,  the  plaintiffs 
in  error  were  convicted  of  engaging  in  the 
retail  liquor  businese  without  having  paid 
the  tax  required  by  the  Act  of  Feo.  8,  1876, 
ch.  96,  {  16  (3  Fed.  Stat.  Ann.  (2d  ed.) 
1053 ) .    It  was  held  that  one  of  the  plaintiffs 


in  error,  though  employed  only  as  a  clerk, 
might  be  convicted  as  a  principal  through 
the  effect  of  this  section. 

Aiding  and  abetting  corporation. — ^To  same 
effect  as  original  annotation,  see  Kelly  p» 
U.  S.,  (C.  C.  A.  6th  Cir.  1919)  258  Fed. 
392,  169  C.  G.  A.  408. 

Failure  to  take  exceptions. — ^Where,  in  a 
prosecution  of  an  employer  and  employee  for 
a  violation  of  R.  S.  sec.  3244  (3  Fed.  Stat. 
Ann.  (2d  ed.)  1046),  the  particular  claims 
made  on  behalf  oi  the  latter,  that  he  was 
only  an  employee,  are  not  brought  to  the 
attention  of  the  court  during  the  trial  or 
saved  by  exceptions,  they  will  not  be  con- 
sidered in  view  of  the  provisions  of  this 
section  making  aiders  and  abettors  prin- 
cipals. Turner  v,  U.  S.,  (C.  C.  A.  6th  Cir. 
1919)   269  Fed.  103,  170  C.  C.  A.  171. 

Vol.  VII,  p.  987,  sec.  335.     [First 

ed.,  1909  Supp.,  p.  496.] 

Misdemeanor. —  Where  the  maximum  pun- 
ishment prescribed  by  a  statute  was  in»- 
prisonment  for  not  more  than  12  months  or 
a  fine  of  not  more  than  $1,000,  or  both,  the 
offense  was  only  a  misdemeanor,  although  a 
failure  to  pay  the  fine,  in  the  event  the  de- 
fendant was  ordered  to  stand  committed 
until  it  was  paid,  would  result  in  30  days' 
imprisonment  in  addition  to  the  12  months, 
.if  the  maximum  imprisonment  was  imposed; 
for  such  additional  imprisonment  would  be 
no  part  of  the  original  punishment  sad  it 
would  be  uncertain,  at  the  timie  the  sentence 
was  imposed,  whether  the  additional  30  days 
would  ever  be  served.  Pollard  v,  U.  8., 
(C.  C.  A.  6th  Cir.  1919)  261  Fed.  336, 
holding  that  violation  of  the  Selective  Serv- 
ice Act  of  May  18,  1917,  sec.  13,  9  Fed.  Stat. 
Ann.  (2d  ed.)  1163,  by  keeping  a  house  of  ill 
fame  was  not  an  offense  involving  moral 
turpitude,  nor  a  crimen  falsi,  nor  punishsble 
by  a  penitentiary  or  hard  labor  sentence, 
and  so  was  not  an  infamous  crime^  triable 
under  the  Constitution  only  by  indictment. 

Vol.  VII,  p.  997,  sec.  343.     [First 

ed,  1909  Supp.,  p.  503.] 

This  section  does  not  operate  to  supersede 
R.  S.  sec.  13  (9  Fed.  Stat.  Ann.  (2d  ed.) 
393).  Goublin  t\  U.  S.,  (C.  C.  A.  9th  Cir. 
1919)  261  Fed.  5.  171  0.  0.  A.  601. 
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PENSIONS 


Vol.  VII,  p.  1026,  sec.  4715.    [First 

ed.,  vol.  V,  p.  641.] 

Allowances  under  S.  S.  aeca.  4756  and  4757 

(see  vol.  VII,  pp.  1045,  1046)  do  not  fall 
within  the  prohibition  of  this  section,  and 
may  therefore  be  paid  in  addition  to  a  pen- 
sion under  the  general  prison  laws.  (1918) 
21  Op.  Atty.-Oen.  268. 

Vol.  VII,  p.  1041,  sec.  4747.    [First 

ed.,  vol.  V,  p.  667.] 

^Pension"  as  inclndins  reHred  soldiex's 
pay. —  The  pay  of  a  retired  soldier  has 
never  been  treated  as  a  pension  under  the 
statutes  of  the  United  States  or  of  the 
statutes  of  the  various  states  exempting  the 
same  from  seizure  imder  legal  process. 
Bjsymanski  v,  Szymanski,  (la.  1920)  176 
N.  W.  806,  wherein  the  court  said: 

"The  word  'pensioner,'  as  used  in  our 
statute,  must  be  given  its  usual  and  ordinary 
meaning,  and  has  application  to  individuals 
formerly  in  the  military  service  of  the 
United  States  who,  either  on  account  of  dis- 
ability or  by  act  of  Congress,  receive  annu- 
ally a  fixed  sum,  payable  ordinarily  in 
quarterly  installments.  A  retired  soldier 
receiving  pay  cannot,  under  the  United 
States  statutes,  receive  a  pension.  The 
theory  upon  which  pensions  are  allowed  is 
entirely  different  from  that  upon  which  a 
soldier's  monthly  pay  is  continued  after  his 
retirement  from  the  army." 

Vol.  Vll,  p.  1045,  sec.  4756.    [First 

ed.,  vol.  V,  p.  670.] 

Nature  of  pension. —  The  money  benefits 
provided  for  in  this  section  are  "pensions'* 
within  the  purview  of  R.  S.  sec.  4813  (see 
vol.  ni,  p.  572)  and  the  pertinent  pro- 
vision of  the  Act  of  June  30,  1914,  38  Stat. 
L.  d98  (see  vol.  IH,  p.  573)  and  such 
money  benefits  inure  to  the  grantees  con- 
currently with  maintenance  in  the  Naval 
Home.     (1918)   31  Op.  Atty.-Gen.  268. 

Ezdiuive  jurisdiction  of  secretary. —  The 
Secretary  of  the  Navy  has  exclusive  jurist 
diction  to  determine  who  are  entitled  to  the 
money  benefits  granted  by  this  section,  and 
after  that  ofiicial  has  issued  a  certificate 
allowing  same,  the  Commissioner  of  Pen- 
sions, in  making  jp^yment  of  said  money 
benefits  acts  only  in  a  ministerial  capacity. 


(1917)  31  Op.  Atty.-Gen.  127.  R^arding 
the  nature  of  suchpayments,  the  Attomey- 
C^eneral  said:  "The  question  propounded 
by  the  Secretary  of  the  Interior  as  to 
whether  the  payments  provided  for  under 
this  section  are  within  the  purview  of  the 
term  'pensions'  as  used  in  the  Act  of  June 
30,  1914  [see  vol.  Ill,  p.  574],  perUins 
rather  to  the  administration  of  the  Navy 
Department  than  of  the  Department  of  the 
Interior,  and  as  the  Secretary  of  the  Navy 
has  not  requested  an  opinion  with  respect 
to  this  question,  the  Attorney-General  is 
precluded  by  the  settled  rule  of  his  Depart- 
ment from  expressing  an  opinion  in  regard 
to  it." 

Effect  of  sec.  3x3  of  War  Risk  Insuraaoe 
Act. — A  sergeant  in  the  Marine  Corps  who, 
prior  to  the  enactment  of  the  War  Ride 
Insurance  Act  of  October  6,  1917  (see  vol. 
IX,  p.  1322)  had  served  in  the  corps  for 
more  than  21  years  and  who  had  become 
"  disabled  from  sea  service  "  by  a  wound  re- 
ceived in  action  in  June,  1916,  but  who, 
though  entitled  to  honorable  disdiarge  from 
the  service 'upon  October  6,  1917,  did  not 
actually  receive  his  discharge  until  November 
5,  1917,  is  entitled  bpth  &  the  benefits  of 
this  section  and  also  to  whatever  allowance 
he  may  be  otherwise  entitled  to  under  the 
provisions  of  the  War  Risk  Insurance  Act. 
(1018)    31  Op,  Atty.-<*Fn.  296. 

Inmates  of  St.  Elizabeth's  HospitaLr^ 
Allowances  under  this  and  the  following  sec- 
tion which  accrue  to  inmates  of  St.  Eliza- 
beth's Hospital  should  be  paid  to  the  super- 
intendent of  the  hospital,  notwithstanding 
such  inmates  are  represented-  by  a  legfu 
guardian  or  committee.  31  Op.  Atty.-Gen. 
S54. 

Vol.  Vll,  p.  1097.     [Act  of  March  2, 
1895.]      [First  ed.,  vol.   V,   p. 

W:3.] 

Payment  of  pension  to  guardian  of  insane 
pensioner. — ^Where  a  pension  is  paid  to  the 
guardian  of  an  insane  pensioner  who  dies 
while  the  pension  money  is  still  in  the 
hands  of  the  guardian  it  becomes  no  part 
of  the  deceased's  estate  and  his  creditors 
have  no  standing  in  court  to  require  its 
subjf^ction  t<j  the  payment  of  their  claims. 
Tilt}  guardian  in  sui!h  a  case  is  an  a^nt 
of  the  government.  Tama  Ck>unty  v.  Kepler, 
(la.  1919)   173  N.  W.  912. 
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PHILIPPINE  ISLANDS 


Vol.  VII,  p.  1 1 40,  sec.  5.     [First  ed., 
vol.  V,  p.  719.] 

Due  process  of  law  ~  Statute  requiring 
licensed  vessels  in  coastwise  trade  to  carry 
mail  free. —  Neither  the  guaranty  of  the 
Philippine  Bill  of  Rights  of  due  process  of 
law  nor  its  prohibition  against  the  taking 
of  private  property  for  public  use  without 
compensation  can  be  saia  to  have  been  vio- 
lated by  a  Philippine  law  which  imposed 
upon  vessels  engaged  in  the  coastwise  trade, 
for  the  privilege  of  so  engaging,  the  duty  to 
carry  the  mails  free  to  and  from  their  ports 
oi  touch,  in  view  of  the  plenary  power 
which  the  Philippine  government  had  al- 
witya  possessed  and  exercised,  and  which 
was  recognized  in  the  Act  of  Oongpress  of 
April  15,  1904,  to  limit  the  right  to  engage 
in  the  coastwise  trade  to  those  who  agree  to 
carry  the  mails  free.  Public  Utility  GomVs 
V.  Ynchausti,  (1920)  251  U.  S.  401,  40  8. 
Ct.  277,  64  U.  S.  (L.  ed.)  — . 

Vol.  VII,  p.  1 1 82,  sec.  6.     [First  ed, 
voL  X,  p.  262.] 

Certificates  of  indebtedness  in  the  sum  of 
110,000,000  par  value  which  the  government 


of  the  Philippine  Islands  proposes  to  issue 
to  maintain  the  required  parity  between  the 
silver  and  the  gold  peso  and  to  meet  an 
emergent  exchange  situation,  as  provided  by 
this  Act,  and  also  by  an  act  of  the  Philip- 
pine legislature  of  May  6,  1918.  will,  if  and 
when  issued  in  the  form  and  under  the  con- 
ditions herein  stated,  be  the  valid  obligations 
of  the  Philippine  government.  (1919)  31 
Op.  Atty.-Gen.  426. 

1918  Supp.,  p.  596,  sec.  11. 

Bond  issues  by  municipalities. —  The  pro- 
posed issue  of  $250,000  bonds  by  the  munici- 
pality of  Iloilo,  P.  I.,  under  the  authority 
of  the  act  of  March  9,  1917,  of  the  Philippine 
legislature  (assuming  that  the  issue  is 
necessary  to  anticipate  taxes  and  is  within 
the  debt  limit  provisions  of  this  act,  will 
be,  when  made  m  accordance  with  the  pro- 
visions of  said  act  of  the  Philippine  legis- 
lature, a  valid  and  binding  obligation. 
(1917)   81  Op.  Atty.-Gen.  lai. 
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Vol.  VII,  p.  1276,  sec.  38.     [First 

ed.,  vol.  V,  p.  775,] 

Bonds. —  The  proposed  issue  by  Porto  Rico 
of  $300,000  insular  loan  refunding  bonds, 
under  authority  of  act  No.  120,  approved 
July  26,  1913,  of  the  legislative  assembly 
of  Porto  Rico,  not  being  in  excess  of  the 
debt    limit   provision    of   this   section,   will, 

frovided  the  requirements  of  said  act  No. 
20  are  complied  with,  when  duly  sold,  de- 
livered, and  paid  for,  constitute  the  valid 
obligation  of  the  people  of  Porto  Rico. 
(1917)   31  Op.  Atty.-Gen.  10«. 

1918  Supp.,  p.  610,  sec.  3. 

Validity  of  bond  issue. —  The  proposed 
issue  of  bonds  by  Porto  Rico  to  the  amount 
of  $200,000  for  the  improvement  of  the 
irrigation  system,  as  authorized  by  act  No. 
23  of  the  legislature  of  Porto  Rioo  of 
November  22,  1917,  not  being  in  excess  of 
7  per  centum  of  the  aggregate  tax  valuation 
of  the  property  of  Porto  Rico,  as  required  by 
this  section,  the  bonds  will,  if  issued  under 
the  conditions  prescribed  by  the  said  act  qI 


Porto  Rico  of  November  22,  1917,  be  valid 
and  binding  obligations  upon  the  people  of 
Porto  Rico.     »1  Op.  Atty.-Gen.  573. 

Validity  of  bond  issue. —  The  proposed 
issue  of  bonds  by  Porto  Rico  to  the  amount 
of  $600,000  for  the  construction  of  roads 
and  bridges,  as  provided  by  act  No.  Tl  of 
the  legislative  assembly  of  Porto  Rico  of 
April  13,  1916,  not  being  in  excess  of  the 
limit  of  indebtedness  imposed  by  this  section, 
and  the  form  of  the  proposed  bonds  com- 
plying with  the  conditions  prescribed  by  the 
regulation  of  the  executive  council  of  Porto 
Rico  of  April  2,  1918,  said  bonds  will  be  the 
valid  and  binding  obligations  of  the  people 
of  Porto  Rico.  31  Op.  Atty.-Gen.  342, 
wherein   it   \va8   said: 

''In  an  opinion  rendered  Aug.  11,  1916,  I 
had  occasion  to  pass  upon  an  issue  of 
$500,000  of  the  bonds  authorised  to  the  total 
amount  of  $2,000,000  by  said  act  No.  71  of 
April  13,  1916,  of  which  the  present  is  a 
further  issue.  I  pointed  out  that  the  general 
power  of  the  people  of  Porto  Rico  to  issue 
bonds  under  the  provisions  of  section  8S 
gf  the  organic  act  approved  April  12,  1900, 
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had  been  fully  considered  by  my  predecessors 
(Op.  27,  104;  28  ib.  246;  29  ib.  468),  and 
held  that  the  issue  there  in  question  was 
legal. 

''The  act  of  April  12,  1900,  has  been 
superseded  by  the  Act  of  Congress  approved 
March  2,  1917  (39  Stat.  951),  entitled  'An 
act  to  provide  civil  government  for  Porto 
Rico,  and  for  other  purposes.'  Section  3, 
M'hich  reads  in  part  as  follows :  '  and  when 
necessary  to  anticipate  taxes  and  revenues, 
bonds  and  other  obligations  may  be  issued  by 
Porto  Rico  or  any  municipal  government 
therein  as  may  be  provided  by  law,  and  to 
protect  the  public  credit:  Provided,  how- 
ever, That  no  public  indebtedness  of  Porto 
Rico  or  of  any  subdivision  or  municipality 
thereof  shall  be  authorized  or  allowed  in 
excess  of  seven  per  centum  of  the  aggregate 
tax  valuation  of  its  property/  is  identical 
with  the  provision  on  the  same  subject  in  the 
act  of  April  12,  1900. 

"My  opinion  of  August  11,  1916,  is  there- 
fore applicable  to  the  present  issue,  since  the 
circumstances  under  which  it  is  to  be  made 
and  the  law  authorizing  it  are  not  different 
from  those  existing  when  that  opinion  was 
written," 


1918  Supp.,  p.  626,  sec.  41. 

Jnrisdiction  of  alien  domiciled  i&  Porto 
Rico. —  Jurisdiction  of  the  federal  District 
Court  for  Porto  Rico  of  a  suit  to  which  an 
alien  domiciled  in  Porto  Rico  is  a  party  is 
denied  by  the  provision  of  this  section,  which 
gives  said  court  jurisdiction  of  controversies 
"where  all  of  the  parties  on  either  side  of 
the  controversy  are  citizens  or  subjects  of  a 
foreign  state  or  states,  or  citizens  of  a  state, 
territory,  or  district  of  the  United  States  not 
domiciled  in  Porto  Rico."  The  restriction  of 
jurisdiction  to  cases  where  all  the  parties 
on  either  side  of  the  controversy  are  "not 
domiciled  in  Porto  Rico  "  applies  to  aliens 
as  well  as  to  American  citizens.  Porto 
Rico  Ry.,  etc.,  Co.  t?.  Mor,  (1920)  253  U.  S. 
345,  40  S.  Ct.  616,  64  U.  S.  (L.  ed.)  — . 

1918  Supp.,  p.  629,  sec.  52. 

Continnance  in  office  under  original  ap- 
pointments.— ^This  section  did  not  have  the 
effect  of  reappointing  the  present  attorney 
general,  commissioner  of  education,  and 
auditor  of  Porto  Rico  to  a  new  term  of 
office,  but  these  officials  are  continued  in 
office  under  their  original  appointments.  31 
Op.  Atty.-Qen.  381. 
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Vol.  VIII,  p.  74.     [Enlisted  men,  etc.] 

[First  ed.,  1909  Supp.,  p.  525.] 
Authority  of  Secretary  of  Navy  to  fix 
compensation. —  Under  the  provisions  of  this 
act,  which  authorize  the  selection  and  desig- 
nation of  enlisted  men  of  the  navy  as  navy 
mail  clerks  and  provide  for  additional  com- 
pensation for  sucn  services,  the  Secretary  of 
the  Navy  has  the  power,  with  uncontrolled 
discretion,  to  fix  the  compensation  of  navy 
mail  clerks  within  the  prescribed  maximuiik. 
(1918)    31   Op.  Atty.-Gen.  320. 

Vol.  VIII,  p.  82,  sec.  3868.    [First 

ed.,  vol.  V,  p.  821.] 

Authority  of  Postmaster  General  in  mat- 
ter of  determining  character  and  quality  of 
letter  boxes. — The  power  to  determine  the 
character  and  quality  of  letter  boxes  for  the 
entire  postal  system  is  vested  in  the  Post- 
master General,  and  the  Art  Commission  of 
New  York  has  no  right  to  control  the  design 
of  letter  boxes  to  be  erected  in  that  city. 
(1916)   31  Op.  Atty.-Gen.  73. 

Vol.  VIII,  p.  163,  sec.  3962.    [First 

ed.,  vol.  V,  p.  893.] 

Long  continued  failure  of  Postmaster  Gen- 
eral to  impose  fines  as  waiver  of  power  to 
fine. — ^The  long-continued  failure  of  the  Post- 


master Greneral  to  impose  fines  for  delays  of 
less  than  twenty-four  hours  in  transporting 
the'  mails  cannot  be  asserted  as  the  equiva- 
lent of  a  departmental  declaration  that  no 
such  power  existed  in  behalf  of  a  railway 
company  which'  had  notice  before  it  con- 
tracted to  carry  the  mail  that  failure  to 
maintain  train  schedules  was  regarded  by 
Congress  and  by  the  Post  Office  Department 
as  a  violation  of  mail-carrying  contracts, 
justifying  the  imposition  of  fines  or  deduc> 
tions,  and  that  both  believed  that  there  was 
authority  under  the  customary  contracts  and 
the  law  to  impose  sudi  deductions.  Kansas 
City  Southern  R.  Co.  v.  U.  S.,  (1920)  258 
U.  S.  147,  40  S.  Ct.  257,  64  U.  S.  (L.  ed.) 
--,  afilrming  (1918)   53  Ct.  01.  630. 

Vol.  VIII,  p.  194,  sec.  4001.    [First 

ed.,  vol.  V,  p.  917.] 

Burden  of  carrying  mails  at  price  fixed  by 
Congress  when  attaching. —  The  burden  of  a 
land-aided  railroad,  under  the  Act  of  June 
3,  1856,  §  5,  to  carry  the  mails  at  a  price  to 
be  fixed  by  Congress,  attached  upon  the 
acceptance  of  any  aid  whatever,  no  matter 
hew  disproportionate  to  the  cost  of  construct- 
ing the  portion  of  the  road  so  aided.  Grand 
Trunk  Western  R.  Co.  v.  U.  S.,  (1920)  252 
U.  S.  112,  40  S.  Ct.  309,  64  U.  S.  (L.  ed.) 
— ,  affvrming  (1918)   53  Ct.  CI.  473. 

Right  of  government  to  have  mails  carried 
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At  price  fixed  by  CofigreM  arf  affected  by 
illegal  act  of  state  in  iasuuig  patent.— The 
ri^ht  to  have  the  mails  carried  at  a  price  to 
be  fixed  by  CongreM»  which  was  acquired  by 
the  federal  government  by  way  of  charge 
upon  a  railroad  under  the  Act  of  June  3, 
1856,  through  the  railroad  company's  accept- 
ance of  a  tract  of  public  land  therein  granted 
to  the  state  in  aid  of  railroad  construction, 
could  not  be  invalidated  by  any  illegal  act  of 
the  authorities  of  the  state  in  issuing  a 
patent  for  a  wholly  different  tract.  Grand 
Trunk  Western  R.  Co.  v.  U.  S.,  (1920)  252 
U.  S.  112,  40  S.  Ct.  309,  W  U.  S.  (L.  ed.) 
-,  affirming  (1918)  53  Ct.  CI.  4T3. 

Recovery  of  overpasrments  to  railway  com- 
panies transporting  mail. — The  balances  due 
to  a  railway  company  for  carrying  the  mails, 
although  arising  under  successive  quadren- 
nial contracts,  are  regarded  as  running  ac- 
counts, and  moneys  paid  in  violation  of 
law  upon  balances  certified  by  the  govern- 
ment accounting  officers  may  be  recovered  by 
means  of  a  later  debit  in  these  accounts.  It 
does  *  matter  how  long  a  time  elapsed 
before  the  overpayment  was  discovered,  or 
how  long  the  attempt  to  recover  it  was  de- 
ferred. Grand  Trunk  Western  R.  Co.  v. 
U.  S.,  (1920)  262  U.  8.,  112,  40  S.  Ct.  309, 
64  U.  S.  (L.  ed.)  — ,  affurming  (1W8)  63 
Ct.  CI.  473. 

The  Postmaster  General,  having  satisfied 
himself  that  overpayments  had  been  made 
to  a  railway  company  for  carrying  the  mails, 
might,  without  establishing  the  illegality  by 
suit,  deduct  the  amount  of  such  overpay- 
ments from  the  moneys  otherwise  payable 
to  the  railway  company  to  which  the  over- 
payments had  been  made.  Grand  Trunk 
Western  R.  Co.  v,  IT.  S.,  (1920)  262  U.  S. 
112,  40  S.  Ct.  309,  64  U.  S.  (L.  ed.)  —, 
affirming    (1918)    53  Ct.  a.  473. 

Vol.  VIII,  p.  195,  sec.  4002.    [First 

ed.,  vol.  V,  p.  919.] 

Pay  for  carrying  mails  —  Aacertainmeni  of 
weights  as  of  what  time. —  Payments  to  a 
railway  company  for  carrying  the  mails  dur- 
ing each  four-year  term  upon  the  basis  of 
weights  taken  immediately  prior  to  the  be- 
ginning of  such  term  instead  of  annually 
must  be  deemed  to  satisfy  the  requirement  of 
this  section,  that  payment  of  specified  sums 
per  mile  be  made  per  annum  according  to 
weights,  since  such  action  accords  with  prior 
practice  followed  many  years,  and  was  per- 
mitted b^  the  letter  of  the  statute,  the  car- 
rier having  submitted  with  full  knowledge. 
New  York,  etc,  R.  Co.  v.  U.  S.,  (1919)  261 
U.  8.  123,  40  S.  Ct.  67,  64  U.  S.  (L.  ed.)  — , 
affurmvng  (1918)  63  Ct.  CI.  222. 

Greater  compensation  than  amount  fixed 
by  contract. —  A  railway  company  which 
voluntarily  accepts  and  performs  mail  trans- 
portation service,  with  knowledge  of  what 
the  United  States  Intends  to  pay,  cannot  re- 
cover any  greater  compensation,  even  though 
it  might  haya  been  driven  to  perform  the 


service  for  an  inadequate  compensation  by 
the  fear  that  a  refusal  would  incur  the 
hostility  of  persons  living  along  its  line 
since  this  does  not  amount  to  compulsion 
by  the  United  Slates,  and  cannot  constitute 
the  basis  of  a  justiciable  claim  against  it 
for  taking  property  for  public  use  under 
an  implied  contract  to  make  adequate  com* 
pensation.  New  York,  etc.,  K.  Co.  v.  U<  8.| 
(1919)  251  U.  S.  123,  40  S.  Ct.  67,  64 
U.  S.  (L.  ed.)  — ,  affirming  (1918)  5fl 
Ct.  CI.  222. 

Readjustment  order  changing  practice  with 
reference  to  compensation  for  carrying  mails 
and  calculation  of  average  weight. —  Rail- 
way companies  carrying  the  mails  after  the 
Postmaster  General  had,  by  a  readjustment 
order,  directed'  that  compensation  be  based 
upon  a  calculation  of  average  weight,  made 
by  taking  tJie  whole  number  of  days  in- 
cluded in  the  weighing  period  as  a  divisor 
for  obtaining  the  average  weight  per  day, 
instead  of  the  number  of  working  or  week 
days,  as  was  the  former  practice,  are  bound 
by  such  order,  either  because  the  Postmaster 
General  had  the  discretionary  power  to  make 
the  order,  as  is  held  by  four  justices,  or 
because,  as  is  held  by  two  justices,  the  rail- 
.  way  companies  by  their  conduct  in  fact  ac- 
cepted the  terms  offered  by  the  Postmaster 
General  by  transporting  the  mails  and  ac- 
cepting the  stated  compensation.  The  Mail 
Divisor  Cases,  (1920)  261  U.  S.  326,  40 
S.  Ct.  162,  64  U.  S.  (Lr.  ed.)  — ,  affirming 
(1918)   63  Ct.  CI.  268. 

Vol.  VIII,  p.  1 99,  sec.  1 3.     [First  ed., 
vol.  V,  p.  918.] 

Application  of  section  to  every  carrier 
using  railroad. —  The  obligation  of  a  land- 
aided  railroad,  under  this  section,  to  carry 
the  mails  at  80  per  cent  of  the  rates  other- 
wise payable,  affects  every  carrier  which  may 
thereafter  use  the  railroad,  whatever  the 
nature  of  the  tenure,  and  it  is  immaterial 
that  the  railroad  company  which  later  car- 
ries the  mail  over  such  road  received  none 
of  the  land  and  obtained  no  benefit  from 
the  grant.  Grand  Trunk  Western  R.  Co.  f. 
U.  S.,  (1920)  262  U.  S.  112,  40  S.  Ct.  309, 
64  U.  S.  (L.  ed.)  — ,  affirming  (1918)  53 
Ct.  01.  473. 

Railroad  construction  when  land  aided. — 
Railroad  construction  cannot  be  said  not  to 
have  been  land  aided,  within  the  meaning  of 
this  section,  governing  rates  for  mail  trans- 
portation, because  in  fact  it  may  have  been 
completed  without  the  aid  either  of  funds 
or  of  credits  derived  from  public  lands, 
where,  before  the  road  had  been  fully  com- 
pleted, the  railroad  company  asked  that  cer- 
tain lands  be  granted  to  it  in  aid  of  con- 
struction, and  accepted  from  the  state  a 
patent  for  the  lands  wHich  recited  that  such 
was  the  purpose  of  the  conveyance,  and^  ex- 
pressly assented  to  the  terms  and  conditions 
of  the  grant  which  Congress  imposed,  and 
thereafter  proceeded  to  dispose  of  the  lands. 
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Grand  Trunk  WMt«m  R.  Go.  v.  U.  S., 
(1920)  262  U.  S.  112,  40  S.  Ct.  309,  64 
U.  S.  (L.  ed.)  — ,  afPtrming  (1918)  53 
Ct.  CI.  473. 

Effect  of  departmental  conBtmction. — The 
long-continued  practice  of  the  Post  Office  De- 
partment to  pay  the  full  mail  transporta- 
tion rates  to  a  certain  railroad  company, 
instead  of  the  80  per  cent  payable  if  the 
construction  of  the  railroad  was  land-aided, 
will  not  be  given  effect  by  the  courts  under 
the  rule  of  long-continued  executive  con- 
struction, where  such  practice  was  not  due 
to  any  construction  of  the  statute  which  the 
Department  later  sought  to  abandon,  but  to 
what  is  alleged  to  be  a  mistake  of  fact, — 
due,  perhaps,  to  an  oversight.  Grand  Trimk 
Western  R.  Co.  v.  U.  S.,  (1920)  262  U.  S. 
112,  40  S.  Ct.  309,  64  U.  S.  (L.  ed.)  — , 
affimUng  (1918)  63  Ct.  CI.  473. 

Illegal  acts  of  land  grant  railroad  as  in- 
validating charge  with  reference  to  compen- 
•ation. — The  charge  upon  a  railroad  with 
reference  to  compensation  for  carrying  the 
mails  imposed  by  acceptance  of  a  land  grant 
with  its  terms  and  conditions  may  not  be 
invalidated  by  any  illegal  act  of  the  railroad 
under  a  mortgage  foreclosure,  although  the 
mortgage  was  executed  before  the  railroad . 
company  had  applied  for  the  grant,  and  it 
does  not  appear  that  the  mortgage  pur- 
ported specifically  to  cover  public  lands, 
where  tne  trustee  under  the  mortgage 
classed  these  lands  as  after-acquired  prop- 
erty, and  the  company's  interest  in  them 
was,  by  special  proceeding,  made  subject  to 
the  foreclosure  proceedings.  Grand  Trunk 
Western  R.  Co.  v,  U.  S.i  (1920)  252  U.  S. 
112,  40  S.  Ct.  309,  64  U.  S.  (L.  ed.)  — , 
affirming  (1918)   53  Ct.  CI.  473. 

Vol.    VIII,    p.    206.      [Weighing    of 

mails,  etc.] 

Power  of  Congress  to  authorise  with- 
drawal of  empty  mail  bags  from  mails. — 
There  is  nothing  to  prevent  Congress,  when 
fixing  compensation  for  the  carriage  of  the 
mails,  from  directing  that  the  empty  mail 
bags  shall  be  withdrawn  from  the  mails  and 
be  transported  by  freight  or  express,  the 
effect  of  which  is  to  reiduce  the  compensa- 
tion for  carrying  the  mails  by  excludinfr  the 
weight  of  the  empty  bags  in  determining 
the  average  weight  of  the  mails  as  the  basis 
of  fixing  compensation.  St.  Louis,  etc.,  R. 
Co.  r.  U.  S.,  (1920)  251  U.  S.  198,  40  S.  a. 
120,  64  U.  S.  (L.  ed.)  —  {affirming  (1917) 
53  Ct.  CI.  46),  which  further  held  that 
Congress,  by  directing  that  empty  mail  bags 
be  withdrawn  from  Uie  mails  and  be  trans- 
ported by  freight  or  express,  thereby  brought 
snoh  bags  when  carried  by  freight  on  a  land- 
grant-aided  railway  within  the  provision 
of  the  Land-Grant  Acts  that  all  property 
and  troops  of  the  United  States  shall  be 
transported  at  the  railway  company's  ex- 
pense, although  by  a  wholly  separate  pro- 
vision is  was  declared  that  the  mails  should 
be  transported  over  the  railway  company's 


lines  at  such  prices  as  Congress  might 
direct,  and  the  price  was  later  fixed  by  C^- 
gress  at  80  per  coit  of  the  compensati<m 
that  would  otherwise  have  been  received. 

1918  Supp.,  p.  634,  sec.  2. 

Accepting  security  from  Alaskan  banks. 

— The  board  of  trustees  of  the  Postal  Sav- 
ings System  may  properly  accept  from  banks 
organized  under  the  laws  of  the  Territory  of 
Alasks  security  to  insure  the  safety  and 
prompt  payment  of  postal  deposits.  (1016) 
21    Op.   Atty.-Gen.  41. 

1918Supp.,p.  639,  sec.  2. 

Rural  post  roads. —  In  (1917)  31  Op. 
Atty.-Gen.  109,  four  classes  of  roads  there 
specified  were  considered  to  be  "rural  post 
roads."  The  opinion  read  in  part  as  follows: 

"The  questions  submitted  for  opinion  are 
as  to  whether  certain  specified  kinds  of 
roads  fall  within  the  scope  of  this  definition 
so  that  funds  appropriated  by  the  act  may 
properly  be  expended  thereon  by  the  Secre- 
tary of  Agriculture  in  the  manner  therein 
provided. 

"The  classes  of  such  roads  are  as  follows: 

"(1)  An  existing  road,  being  used  in  sub- 
stantial part  only  for  transporting  the 
mails,  but  in  respect  to  which  the  facts 
warrant  a  finding  by  the  Secretary  of  Agri- 
culture that,  if  the  aid  requested  be  granted, 
there  is  a  reasonable  prospect  l^at,  tiirough- 
out  its  entire  length,  it  will  be  used  for 
transporting  the  mails  inunediately,  or 
within  a  reasonable  time  after  being  recon- 
structed or  improved. 

"(2)  An  existing  road  no  part  of  which, 
is  being  used  for  transporting  the  malla, 
but  in  respect  to  which  the  facts  warrant 
a  finding  by  the  Secretarv  of  Agriculture 
that,  if  the  aid  requested  be  granted,  there 
is  a  reasonable  prospect  that,  throughout  its 
entire  length,  it  will  be  used  for  trans- 
porting the  mails  immediately,  or  within  a 
reasonable  time,  after  being  reconstructed 
or  improved. 

"(3)  An  entirely  new  road  in  respect  to 
which  the  facts  warrant  a  finding  by  the 
Secretary  of  Agriculture  that,  if  the  aid 
requested  be  granted,  there  is  a  reasonable 
prospect  that,  throughout  its  entire  length, 
it  will  be  used  for  transporting  the  mails 
immediately,  or  within  a  reasonable  time 
after  construction. 

"(4)  An  existing  road  different  sections  of 
which,  constituting  substantially  the  whole 
road,  are  being  used  for  the  transportation 
of  the  mails,  but  whidi  is  not  used  for  that 
purpose  throughout  its  entire  length,  and  in 
respect  to  which  the  facts  do  not  warrant 
a  finding  by  the  Secretary  of  Agriculture  that 
the  unused  portions,  constituting  an  unsub- 
stantial part  of  the  whole,  will  be  used  for 
transporting  the  mails  in  the  near  future,^ 
but  in  respect  to  which  the  facts  warrant  a' 
finding  by  the  Secretary  of  Agriculture  that 
it  would  be  uneconomical  to  construct  the 
parts  used  for  carrying  the  mails  without 


PUBLIC  CONTRACTS 


723 


at  tlie  same  time  constmcting  the  parts  not 
So  used. 

"  In  my  opinion  all  four  of  these  classes  of 
roads  are  rural  post  roads  within  the  intent 
of  section  2  of  the  act  of  July  11,  1916, 
and  therefore  funds  appropriated  hy  that 
act  may  properly  be  expended  upon  any  of 
them." 

1918  Supp.,  p.  641,  sec.  6. 

Power  of  state  to  issue  bonds. — In  Benson 
r.  Olcott,  (1020)  95  Ore.  249,  187  Pac.  843, 
it  was  held  that  under  the  local  statutes  the 
state  highway  commission  had  no  authority 
to  sell  lK>nds  to  enable  the  state  to  meet  the 
offer  made  by  the  Shackelford  Act. 


1918  Suppv  p.  648,  sec.  5. 

Duty  of  railroads  to  carry  mails. —  Prior 
to  the  Act  of  July  28,  1916,  railroads  — 
with  the  exception  of  certain  roads  aided 
by  land  grants  —  were  not  required  by  law 
to  carry  the  mails.  New  York,  etc.,  R.  Co. 
V.  U.  S.,  (1919)  251  U.  S.  123,  40  S.  Ct.  67, 
64  U.  S.  (L.  ed.)  — ,  affirming  (1918)  53 
Ct.  CI.  222. 

1919  Supp.,  p.  299,  sec.  6. 

Power  of  state  to  issue  bonds,  see  anno- 
tation undei'  1918  Supp.,  p.  641,  sec.  G, 
gupra,  this  page. 
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Vol.  VIII,  p.  365,  sec.  3745.    [First 

ed,  vol.  VI,  p.  135.] 
Signing  oath  of  disinterestedness  and  fil- 
ing return. —  In  making  the  return  of  a 
contract  on  behalf  of  the  government,  as 
provided  for  in  the  preceding  and  this  sec- 
lion,  if  the  officer  who  personally  makes  the 
contract  himself  makes  the  oath  of  disin- 
terestedness and  files  the  return  in  the  Re- 
turns Office  of  the  Department  of  the  Inte- 
rior^ (assuming  that  the  officer  manually 
signing  the  contract  is  the  officer  who  makes 
it  in  the  sense  of  being  responsible  for  its 
terms)  the  letter  and  spirit  of  the  law  ye 
satisfied.  (1918)  31  Op.  Atty.-Gen.  336, 
wherein  it  was  said:  "You  state  that  be- 
cause of  the  large  volume  of  business  trans- 
acted by  his  office,  the  Chief  of  Ordnance, 
by  an  order  dated  June  5,  1918,  has  desig- 
nated certain  officers  of  the  Procurement 
Division  as«  persons  authorized  to  sign  con- 
tracts in  the  name  of  the  head  of  that  di- 
vision, adding  (after  the  word  'by')  their 
individual  signatures.  It  is  assumed  that 
these  officers  are  the  persons  who  actually 
negotiate  the  contracts,  and  on  the  part  of 
the  government  are  responsible  for  their 
terms.  You  state  that  the  Ordnance  De- 
partment has  taken  the  position  that  the 
oath  of  disinterestedness  required  by  sec- 
tion 8745,  above  quoted,  is  to  be  made  by  the 
officer  who  in  fact  signs  the  contract,  and 
that  it  is  he  who  should  file  the  copy  of  the 
contract  in  the  Returns  Office  of  the  Depart- 
ment of  the  Interior.  You  transmit  to  me 
a  memorandum  prepared  by  the  Judge  Ad- 
vocate Gtoeral,  in  which  this  position  is  ap- 
proi^ed  by  him,  and  you  ask  my  opinion 
with  respect  thereto.  It  appears  that  the 
Retnms  Office  of  the  Interior  Department 
objects  to  this  practice  upon  the  ground 
that  as  the  head  of  the  Procurement  Divi- 
sion is  named  in  the  contract  as  the  con- 
tracting officer,  be  also  should  execute  au 


oath  of  disinterestedness,  although  in  fact 
he  took  no  part  in  the  making  of  the  con- 
tract. 

"Answering  only  the  limited  qucAion 
thus  presented  and  answering  it  only  upon 
the  assumption  that  the  omcer  manually 
signing  the  contract  is  the  officer  who 
makes  it  in  the  sense  of  being  responsible 
for  its  terms,  I  concur  in  the  opinion  of 
the  Judge  Advocate  General.  The  oath  of 
disinterestedness  should  be  made  by  the 
officer  actually  concerned  in  and  responsible 
for  the  making  of  the  contract,  and  I  do 
not  think  the  situation  is  affected  by  the 
circumstance  that  technically  the  contract 
is  made  in  the  name  of  the  head  of  the  Pro- 
curement Division.  The  form  of  the  oath 
required  by  the  statute  is  that  the  copy  sent 
to  the  Returns  Office  is  a  copy  of  a  contract 
made  by  the  affiant  'personally.'  If  the 
officer  who  personally  makes  the  contract 
himself  makes  the  oath  and  files  the  return 
the  letter  and  spirit  of  the  law,  it  seems  to 
me^  are  satisfied." 

Vol.  VIII,  p.  374.  [Bortds  of  coti. 
tractors,  etc.]  [First  ed.,  voL 
VI,  p.  125.] 

I.  Construction. 

2.  Persons  included. 
II.  Form  and  effect  of  bond. 
IV.  Assignability  of  claim. 
VI.  Action  on  bond. 

I.  CoNS'nsucnoii 

2.  Persona  Included  (p.  377) 

Protection  to  tubcontractors. — ^Approving 
U.  8.  t?.  Jack,  (1900)  124  Mich.  210,  82  N. 
W.  1040.  cited  in  the  original  annotation,  it 
was  held  in  Chicago  Bonding,  etc.,  Cc.  v. 
U.  S.,  (C.  C.  A.  7tli  Cir.  1919)  281  Fed.  266, 
that  subcontractors  are  within  th*  benefits 
ot  the  stii  cute,  and  that  "  this  is  showu  iu 
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many  cases,  notably  in  Illinois  Surety  Co.  v. 
U.  S.,  (1916)  240  U.  S.  214,  60  U.  8.  (L. 
ed.)  609,  36  8.  a.  321." 

n.  Form  Ain>  Eitbct  of  Bond  (p.  381) 

Purpose  of  bond. —  To  same  effect  as  origi- 
nal annotation,  see  Salyers  v.  U.  S.,  (0.  C.  A. 
8th  Cir.  1919)  257  Fed.  255,  168  C.  C.  A. 
339. 

IV.    ASSI0NABILIT7    OF    CLAIM     (p.    382) 

Assignment  of  claims. —  To  same  effect  as 
original  annotation,  see  Salyers  v.  U.  8., 
(C.  C.  A.  8th  Cir.  1919)  257  Fed.  255,  168 
C.  0.  A.  339. 

VI.  AcEioir  OK  Bond  (p.  884) 

Action  at  law. — ^An  action  upon  the  bond, 
in  the  name  of  the  United  -States,  should  be 
at  law  and  not  in  equity.  Illinois  Surety 
Co.  V.  U.  8.,  (1916)  240  U.  S.  214,  36  S.  Ct. 
321,  60  U.  S.  (L.  ed.)  609,  the  court  saying: 
"  We  see  no  ground  upon  which  the  conclu- 
sion can  be  justified  that  the  liability  of  the 
surety  on  its  bond  is  to  be  determined  in 
equity.  The  contrary  has  been  the  gener- 
ally accepted,  and  we  think  the  correct, 
practice." 

But  where  an  action  of  debt  on  the  bond 
was  brought,  and  upon  the  plaintiff's  mo- 
tion the  cause  was  transferred  to  the  chan- 
cery side  without  objection,  and  after  the 
defendant  surety  had  answered  the  bill  and 
intervening  petitions  without  raising  objec- 
tion to  a  trial  in  chancery,  counsel  for  plain- 
tiff moved  to  transfer  the  cause  back  to  the 
law  side,  which  motion  was  denied  upon  ob- 
jection of  the  defendant,  who  also  filed  a 
written  consent  to  the  cause  remaining  on 
the  chancery  side,  and  without  moving  for 
a  transfer  to  the  law  side,  defendant  partici- 
pated in  the  trial  before  the  master  and 
then  objected  to  the  report  on  the  ground 
that  plaintiff  had  an  adequate  remedy  at 
law,  defendant's  assignment  of  error  based 
on  the  overruling  of  tl  ..t  objection  was  un- 
available on  appeal  from  a  judgment  against 
it.  Chicago  Bonding,  etc.,  Co.  v.  U.  S.,  (C. 
C.  A.  7th  Cir.  1919)  261  Fed.  266,  pointing 
out  that  "the  district  court,  on  one  side  or 
the  other,  had  jurisdiction  of  the  subject- 
matter,  and  the  parties  were  before  it." 

Venue  of  suit  by  United  States  in  behalf 
of  subcontractor's  receiver. — ^Although  in 
federal  jurisprudence  a  chancery  receiver's 
authority  is  confined  to  the  jurisdiction  in 
which  he  was  appointed  (Booth  v,  Clark, 
(1855)  17  How.  322,  15  U.  8.  (L.  ed.)  164) 
a  suit  by  the  United  States  against  the  sure- 
ty on  a  contractor's  bond  was  maintainable 
in  a  federal  court  in  Illinois  for  the  use  of 
a  receiver  of  a  subcontractor  appointed  hi 
Pennsylvania.  Chicago  Bonding,  etc.,  Co.  v, 
U.  S.,  (C.  C.  A.  7th  Cir.  1919)  261  Fed.  266. 

Parties  —  Neceaaiiy  of  daima/nts  joining  in 
one  action. —  Under  the  provisions  of  this 
section,  as  amended  by  the  Act  of  Febru- 
ary 24,  1905,  ch.  778,  all  claimants  against 
a  public  contractor  must  join  in  one  action 


against  him  and  hia  soretiea.  Miller  o. 
American  Bonding  Co.,  ^C.  C.  A.  3d  Cir. 
1020)  262  Fed.  103.  Kegarding  the  effect 
of   such   amendatory   act,   the   court   said: 

"It  is  clear  from  tiiis  amendment  that 
Congress  did  not  change  the  liability  of  sure- 
ties or  withdraw  from  claimants  their  rem- 
edy on  bonds  for  the  construction  of  public 
works,  previously  provided  by  the  Act  of 
1894;  but  changed  simply  the  manner,  and 
also  the  time,  in  which  their  remedy  against 
sureties  should  be  asserted.  To  overcome 
the  inequalities  and  infirmities  of  the  origi- 
nal statute,  Congrees  intended,  after  the 
claims  of  the  United  States  had  been  satis- 
fied, to  unite  all  claimants  in  a  single  pro- 
ceeding, A.  Bryant  Co.  «.  N.  Y.  Bteam  Fii- 
ting  Co.,  235  U.  S.  327,  337,  35  6up.  Ct.  108, 
59  L.  Ed.  253,  to  the  end  that  all  matters  in 
controversy  between  all  claimants  and  the 
surety,  as  well  as  between  the  claimants 
themselves,  arising  out  of  the  obligations  of 
ther  bond,  should  be  litigated  in  one  action, 
resulting  in  one  recovery,  in  which,  on  the 
bond  proving  inadequate,  distribution  should 
be  pro  rata  of  the  amount  recovered. 

"  This  was,  without  doubt,  the  general  in- 
tent of  Clongress.  Whether  there  is  any  ex- 
ception to  it,  we  are  not  called  upon  to  de- 
cide, because,  in  this  case,  none  was  claimed. 
If  Miller  was  entitled  to  a  separate  trial  by 
a  jury  oi  his  own  selection,  or  if  he  had  a 
right  to  decline  to  submit  his  claim  for 
trial  with  his  co-interveners,  it  could  only 
have  been  because  of  some  matter  or  circum- 
stance addressed  to  the  judgment  or  discre- 
tion of  the  trial  judge,  taking  him  out  of 
the  general  provisions  of  the  statute  and 
placing  him  within  some  exception  of  the 
statute.  No  such  matter  or  circumstance 
was  claimed  by  Miller.  He  did  not  even 
move  for  a  continuance  of  the  case.  As 
shown  in  the  -opinion  of  the  learned  trial 
judge,  what  Miller  did  was  this;  — being 
represented  by  counsel  in  court  'when  the 
case  was  called  for  trial,  after  issue  joined 
and  the  usual  publication  of  tU^  list,  [he] 
refused  and  neglected  to  submit  his  claim 
for  adjudication  without  apparent  reason  or 
excuse.' 

"  Miller's  action  against  this  surety  is  not 
based  on  any  right  of  action  involving  a  com- 
mon law  right  of  trial  by  jury.  It  is  based 
solely  on  the  new  right  of  action  created  by 
the  statute  'upon  the  terms  named.'  Texas 
Cement  Co.  t>.  McCord,  233  U.  8.  157,  34 
Sup.  Ct.  550,  58  L.  Ed.  893;  Illinois  Surety 
Co.  V.  Peeler,  240  U.  8.  214,  217,  d6  fiap.  Ct. 
321,  60  L.  Ed.  609.  These  terms  provide 
for  one  action  for  all  claimants,  aner  the 
United  States  has  b^n  satisfied,  and  one  re- 
covery for  all,  under  which  distribution  is 
made  on  the  clainu  proved  according  as  the 
security  is  adequate  or  inadequate.  In  this 
scheme  of  the  statute,  the  necessary  implica- 
tion is,  that  there  shall  be  one  trial  of  the 
'one  action.'  By  refusing  to  submit  his 
claim  to  trial  in  the  manner  and  at  the  time 
afforded  by  the  statute,  without  offering  to 
the  trial  judge  any  reason  or  excuse  whi(^ 
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miC^t  hay*  removed  him  beycHid  its  general 
terms  —  as  to  tiie  possibility  of  which  we 
express  no  opinion  —  Miller  waixed  the  right 
of  action  which  the  statute  gave  him." 

Contractor's  trustee  in  hanhruptoy  as 
party, —  In  a  suit  by  the  United  States 
against  the  surety  on  a  contractor's  bond, 
the  objection  cannot  be  first  made  on  appeal 
that  the  contractor's  trustee  in  bankruptcy 
was  not  made  a  party.  Chicago  Bonding, 
etc,  Co.  V.  U.  a,  (C.  C.  A.  7th  Cir.  1919) 
261  Fed.  206. 

Time  of  bringing  suit  on  bond. —  To  same 
effect  as  original  annotation,  see  Salyers  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1919)  257  Fed.  255, 
168  C.  C.  A.  339. 

Pleading  —  Allegations  in  oomplaint^^'Aa 
allegation  in  a  petition  that  work  on  a 
building  was  completed  and  the  building  ac- 
cepted by  the  United  States  on  or  about  a 
certain  date,  is  a  sufficient  allegation  of  the 
fact  that  there  had  been  final  settlement  be- 
tween the  United  States  and  the  contractor 
as  required  by  this  section,  especially  where 
the  defendant  in  answer  to  an  intervening 
petition  admitted  that  settlement  was  made 
on  the  date  alleged.  -Salyers  t*.  U.  S.,  (C.  C. 
A.  8th  Cir.  1919)  257  Fed.  255,  168  C.  G.  A. 
339. 

Evidence. —  In  Chicago  Bonding,  etc.,  Co. 
V.  U.  S.,  (C.  C.  A.  7th  Cir.  1919)  261  Fed. 
206,  the  court,  in  affirming  judgment  against 
the  surety  on  a  contractor's  bond  in  a  suit 
l^  the  United  States  for  the  benefit  of  sub- 
contractor claimants,  said:  ''Appellant's 
final  urge  for  reversal  is  that  plaintiff  in- 
troduced no  evidence  of  the  fair  cash  mar- 
ket value  of  the  labor  and  materials  fur- 
nished by  the  claimants.  But  Shields  had 
covered  the  matter  of  price  by  contracts. 
Prima  facie  the  contract  price  was  the  fair 
cash  market  value.  Foster  v.  Swaback,  58 
QL  App.  581.  Appellant  made  no  attempt 
to  ahem  that  Shieida  and  the  claimants  had 


collusively  or  otherwise  agreed  upon  more 
than  the  true  market  value." 

Recovery  —  Pro-rating  interest  on  judg- 
ments.—  Where  materialmen  recover  judg- 
moits  against  the  sureties  on  the  bond  of  a 
public  contractor,  interest  collected  by  them 
on  such  judgments  should  not  be  regarded 
as  part  of  the  trust  fund,  in  the  event  of  an 
equitable  pro-rating  of  the  amount  of  the 
recoveries  on  their  claims  and  on  a  claim 
held  by  the  United  States.  U.  S.  v,  Morris, 
(D.  C.  Cola  1916)  262  Fed.  514. 

1919  Supp.,  p.  304,  sec.  1. 

Contracts  containing  no  anthority  for  al- 
lowance for  overproduction. —  Claims  aris- 
ing under  contracts  which  contain  no  au- 
thority for  allowance  for  overproduction, 
and  which  therefore  cannot  be  allowed  imder 
such  contracts,  must  be  dealt  with  under 
this  Act,  providing  relief  in  cases  of  con- 
tracts connected  with  the  prosecution  of  the 
war.     (1919)   31  Op.  Atty.-Gen.  537. 

1919  Supp.i  p.  306,  sec.  5. 

Claim  for  adjustment  based  upon  general 
appeal  or  solicitation  as  entitled  to  recogni- 
tion.—  Hie  provision  in  this  section  which 
authorizes  the  adjustment  of  losses  incurred 
in  "producing  or  preparing  to  produce 
either  manganese,  chrome,  pyrites,  or  tung- 
sten in  compliance  with  the  request  or  de- 
mand'' of  certain  designated  governmental 
agencies,  does  not  authorize  the  recognition 
of  a  claim  based  upon  a  ceneral  solicitation 
or  appeal,  but  to  come  witnin  the  purview  of 
this  provision  the  claimant  must  have  been 
asked  specifically  by  one  of  these  govern- 
mental agencies  to  produce  or  prepare  to 
produce  one  or  more  of  the  named  minerals. 
The  words  "request  or  demand"  as  used 
in  the  section  are  synonymous  with  the  word 
"ask."     (1919)   31  Op.  Atty.-Gen.  496. 
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1918  Supp.,  p.  677,  sec.  6. 

Exemption  from  taxation  of  corporation. 
— ^A  corporation  owning  liberty  bonds  issued 
under  this  act  is  not  to  that  extent  exempt 
from  excise  taxes,  franchise  taxes,  and  other 
corporation  taxes  of  the  federal  and  state 
governments  when  such  taxes  are  laid  upon 
the  value  of  the  exercise  of  corporate  privi- 
km.  (1917)  31  Op.  AUy.-Gen.  125, 
wSarcin  the  Attornejr  General  said: 

''I  assume  that  in  speaking  of  'excise 
taxes,  franchise  taxes,  and  other  corporation 
taxes'  you  refer  to  those  taxes  which  are 
laid,  not  upon  the  prdperly  of  a  corporation 
by  reason  of  possession  or  ownership,  but 
up<m  the  value  of  the  exercise  of  corporate 
privileges  —  a  value  which  may  be  meas- 
ured by  the  size  of  its  annual  income,  the 


amount  of  its  capital  stock,  or  such  other 
standard  of  measurement  as  the  taxini?  power 
may  select. 

"Such  a  tax,  for  instance,  was  the  spe- 
cial excise  tax  upon  corporations  under  the 
act  of  August  5,  1999,  36  Stat.  11,  112,  dis- 
cussed by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Flint  v.  Stone  Tracy 
Company,  220  U.  S.  107,  in  which  the  court 
said: 

" '  It  is  therefore  well  settled  by  the  deci- 
sions of  this  court  that  when  the  sovereign 
authority  has  exercised  the  right  to  tax^  a 
legitimate  subject  of  taxation  as  an  exercise 
of  a  franchise  or  privilege,  it  is  no  objection 
that  the  measure  of  taxation  is  found  in  the 
income  produced  in  part  from  property 
Avhich    of    itself    considered    is    nontaxable. 
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Applying  that  doctrine  to  this  case,'  the 
measure  of  taxation  being  the  income  of  the 
corporation  from  all  sources,  as  that  is  but 
the  measure  of  a  privilege  tax  within  the 
lawful  authority  of  Congress  to  impose,  it 
18  no  valid  objection  that  this  measure  in- 
cludes, in  part  at  least,  property  which  as 
such  could  not  be  directly  taxed'   (p.  1(J6). 

"The  special  excise  tax  levied  upon  cor- 
porations by  the  act  of  September  8,  1916,  39 
Stat.  756,  789,  and  measured  by  the  fair 
value  of  their  capital  stock,  is  a  tax  of  the 
aame  general  character,  imposed  with  re- 
spect to  the  carrying  on  or  doing  business 
by  such  corporations,  and  the  rule  laid  down 
m  the  case  of  Flint  v.  Stone  Tracy  Company 
applies  equally  to  it." 

Exemption  from  taxation  of  stockholder. 

In  (1917)  31  Op.  Atty.-Gen.  125,  it  was  de- 
cided that  liberty  loan  bonds,  issued  under 
this  act,  were  subject  to  income  tax  when 
received  by  a  stockholder  of  a  corporation  in 
payment  of  a  corporate  dividend.  The  rea- 
soning of  the  Attorney  Greneral  was  as  fol- 
lows: "Like  every  exemption  from  taxa- 
tion, this  provision  must  be  literally  con- 
Btrued  and  cannot  be  extended  beyond  its 
precise  terms.  It  protects  an  owner  of  these 
bonds  from  any  tax  of  whatever  character, 
except  estate  or  inheritance  taxes  levied 
upon  them  by  reason  of  hiA  possession  and 


ownership;  but  a  tax  levied  upon  one's  net 
income  or  annual  gain  cannot  be  evaded  be^ 
cause  the  income  or  gain  happens  to  be  liqui- 
dated by  the  delivery  of  a  certain  number 
of  these  bonds  or  other  non-taxable  securi- 
ties. Such  a  tax.  is  upon  the  income  itself 
aa  an  entirety  and  not  upon  the  specific  ar- 
ticles into  wmch  this  income  is  finally  trans- 
muted. When  these  bonds,  therefore,  are 
used  as  a  medium  of  payment,  whether  in 
the  disdiarge  of  a  private  debt  or  a  corpo- 
rate dividend,  the  profit  or  gain  to  the  recip- 
ient is  nevertheless  subject  to  income  tax.** 

1918  Supp.,  p.  685,  sec.  9. 

Authority    of    Postmaster    General. —  In 

(1918)  31  Op.  Atty.-Gen.  234,  the  Attorney 
(General  declined  compliance  with  the  re- 
quest of  the  Postmaster  General  for  an  opin- 
ion as  to  the  validity  of  articles  9  and  10 
of  the  Treasury  Regulations,  relating  to  the 
redemption  of  war  saving  certificates  and 
stamps  of  deceased  owners,  because  the  ques- 
tion was  not  one  arising  in  the  administra- 
tion of  the  Post  Office  Department.  It  was 
said  that  the  payment  or  redemption  of 
these  certificates  and  stamps  by  postmasters 
or  employees  of  the  Post  Office  Department, 
if  arranged  by  comity,  must  be  in  accordance 
with  the  regulations  prescribed  by  the  Sec- 
retary of  the  Treasury. 
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Vol.  VIII,  p.  491,  sec.  453.    [First 

ed.,  vol.  VI,  p.  212.] 

m.  Conclusiveness  of  decision  of  land  de- 
partment. 

IV.  Supervisory  authority  of  Secretary  of 
Interior. 

III.    COirCL'DBIVBNBSS    OF    DECISION    OF   LaIH) 

Dbpabtment  (p.  493) 

In  stneraL —  To  same  effect  as  original  an- 
notation, see  Williams  (?.  Newman.  (D.  C. 
Ore.  1919)  257  Fed.  363;  Ragan  v.  Sheffield, 
(D.  C.  Ore.  1919)  257  Fed.  358. 

Extent  of  judicial  review. —  "The  rule  is 
well  settled  that  the  courts  cannot  exercise 
direct  jurisdiction  over  the  rulings  of  the 
officers  of  the  Land  Department  of  the 
United  States,  nor  are  the  courts  authorized 
to  reverse  or  correct  such  rulings  in  collat- 
eral proceedings  between  private  parties,  but 
that  the  decisions  of  the  Land  Department 
are  subject  to  review  by  the  courts  only 
where  it  appears  that  the  Land  Department 
has  committed  an  error  of  law  and  denied  to 
the  parties  the  rights  to  which  they  are  en- 
titled under  the  Constitution  and  the  laws 
of  the  United  States.     Under  such  circum- 


stances the  courts  can  in  a  proper  proceed- 
ing interfere  and  refuse  to  give  effect  to  the 
action  of  the  Land  Department."  McLaren 
V.  Fleischer,   (Cal.  1919)   185  Pac.  967. 

rV.    SlTPEaVIBORT    AXTTHOBirr    OF    SeOBBTABX 

OF  Intesiob  (p.  494) 

Suspension  of  action  in  Land  Department 
proceedings.— Under  this  section  and  R.  S^ 
sees.  441  (3  Fed.  StAt.  Ann.  (2d  ed.)  947) 
and  2478  (8  Fed.  Stat.  Ann.  (2d  ed.)  862), 
the  Secretary  of  the  Interior  has  authority 
to  suspend  action  in  proc^ings  before  the 
Land  Department,  in  the  interest  of  a  just 
administration  of  the  public  lands,  with  a 
view  to  inquiring  into  any  question  of  fraud 
attending  the  acquirement  of  such  lands  by 
private  persons.  Williams  f.  Newman,  (D. 
C.  Ore.  1919)   257  Fed.  353. 

Vol.  VIII,  p.  527,  sec.  1.     [First  e<L, 

1909  Supp.,  p.  549.] 
"Fraud"  aa  including  what — The  prior 
execution  and  delivery  by  a  coal  land  en- 
tryman  to  a  third  party  of  a  warranty  deed 
for  an  undivided  one-half  interest  in  the  land 
for  which  he  filed  an  application  to  pxirchi 
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under  the  statutes  applicable  to  coal  lands 
on  the  public  domain,  when  not  disclosed  by 
the  entryman's  application,  constitutes  a 
fraud  within  the  meaning  of  this  act,  and  a 
recovery  of  the  purchase  price  cannot  be 
maintained  either  under  this  act  or  the  act 
of  June  16,  1880,  21  Stat.  287  (see  vol.  VIII, 
p.  602).  Frackelton  v.  U.  S.,  (1»1»)  64  Ct. 
CL  162. 


Vol.  VIII,  p.  535,  sec.  4.     [First  eA, 
vol.  VI,  p.  278.] 

Sec.  2262.  [Oath  of  pre^emptionist,  where 
filed,  penalty,] 

This  section  has  been  construed  in  the  fol- 
lowing case :  U.  S.  i>.  Valley  Land,  etc.,  Co., 
(C.  C.  A.  8th  Cir.  1919)  268  Fed.  93,  169 
C.  C.  A.  179. 

Vol.  VIII,  p.  543,  sec.  2289.    [First 

ed.,  vol.  VI,  p.  285.] 

m.  Lands  subject  to  homestead  entry. 
2.  Lands  not  open  to  entry. 
V.  Rights  of  entryman. 

III.  Landb  Sttbject  to  Homestead  Emisr 

2.  Lands  Not  Open  to  Entry    (p.  649) 

Lands  withdrawn. — Application  for  leave 
to  enter  made  at  a  time  when  the  land  is 
withdrawn  from  entry  gives  no  preferential 
right  to  the  land  after  a  revocation  of  the 
withdrawal.  Donley  v.  West,  (Cal.  App. 
1920)    189  Pac.  1052. 

V.  BlOHTB  OF  Entrtman    (p.  661) 

Right  to  fence. — An  entryman  may,  as 
against  an  adjoining  owner,  fence  the  land 
though  it  is  not  surveyed.  Gallison  v.  Ron- 
stadt,   (Ariz.  1920)   188  Pac.  266. 

Vol.  VIII,  p.  555,  sec.  2290.    [First 

ed.,  vol.  VI,  p.  290.] 

Sights  acquired  hy  compliance  with  sec- 
tion.—^**  The  applicant  has  put  himself  in 
privity  with  the  government  when  he  has 
done  all  he  could  do  in  the  matter.  He  is 
then  in  a  position  to  compel  the  officials  to 
do  their  duty  toward  him,  and  to  assert  his 
right  against  others  claiming  a  similar  right 
from  the  government.'*  McLaren  <?.  Fleischer, 
(Cal.  1919)  186  Pac.  967. 

Validity  of  contract  —  Pleading. —  The 
contention  that  an  agreement  by  an  entry- 
man  to  devise  the  property  to  another  is 
void  under  this  section  is  waived  by  failure 
to  plead  it,  an  averment  that  the  contract 
was  "  against  public  policy  and  wholly  ille- 
gal and  void  "  being  msufficient.  Osborn  V. 
Hoyt,  (Cal.  1919)  184  Pac.  854,  wherein  it 
did  not  appear  that  the  patent  subsequently 
obtained  by  the  promisor  was  issued  under 
tlie  homestead  law. 


Vol.  VIII,  p.  557,  sec.  2291.    [First 

ed.,  1914  Supp.,  p.  386.] 

VI.  Patent. 
VII.  Decease  of  entryman. 

VI.  Patent  (p.  666) 
Conclusiveness  of  departmental  ntling. — 
An  ex  parte  ruling  of  the  Land  Department 
that  a  patent  should  issue  to  the  heir  of  a 
deceased  homestead  entryman  is  not  bind- 
ing on  a  court  of  equitr  which  may  decree 
title  to  be  in  the  devisee  of  the  entryman. 
Mortgage,  etc.,  Go.  «?.  Rhodes,  (1919)  75 
Okla.  298,  183  Pac.  4!81. 

VII.  DSCKASB  OF  Entbtman  (p.  668) 
Heirs. —  Where  a  deceased  entrynaan  has 
died  before  final  proof,  and  one  of  his  heirs, 
claiming  as  a  sole  devisee  of  the  land,  has 
made  final  proof  in  behalf  of  the  heirs,  and  a 
United  States  patent  has  issued  to  the  heirs 
of  the  deceased  entryman,  such  heirs  take 
title  to  the  land  under  the  patent  as  coten- 
ants,  and  as  special  purchasers  or  donees, 
and  not  by  reason  of  any  right  or  interest 
in  the. estate  of  the  deceased.  StoU  v.  Gott- 
breht,   (N.  D.  1920)    176  N.  W.  932. 

Right  to  devise  homestead.— Where  a 
homestead  entryman  complies  fully  with  the 
homestead  laws  of  the  United  States,  but 
dies  before  making  final  proof,  he  is  entitled 
to  dispose  of  his  liomestead  by  will.  Mort- 
gage, etc.,  Co.  V.  Rhodes,  (1919)  76  Okla, 
298,  183  Pac.  481. 

Vol.  VIII,  p.  575,  sec.  2296.    [First 

ed.,  vol,  VI,  p.  307.] 

Scope  of  section. —  This  section  is  anpll- 
cable  to  the  enlarged  homestead  allowed  by 
the  Act  of  Feb.  19,  1909  (8  Fed.*  St.  Ann. 
[-2d  ed.]  p.  613).  Shelby  First  State  Bank 
t?  Bottineau  County  Bank,  (1919)  66  Mont. 
363,  185  Pac.  162,  8  A.  L.  R.  631. 

Nature  of  ri^ht  granted.— "  Section  2296, 
United  States  Revised  Statutes,  is  not, 
strictly  speaking,  an  exemption  statute.  It 
was  not  enacted  pursuant  to  the  police  pow- 
ers of  the  government,  but  in  virtue  of  the 
power  conferred  upon  the  Congress  to  dis- 
pose of  the  public  lands.  The  non-liability 
declared  by  tnat  section  is  one  of  the  condi- 
tions attached  to  the  grant  as  an  additional 
inducement  to  secure  settlement  of  the  pub- 
lic domain.*'  Shelby  First  State  Bank  v. 
Bottineau  County  Bank,  (1919)  66  Mont. 
363,  185  Pac.  162,  8  A.  L.  R.  631. 

Exempt  in  hands  of  transferee. — Prop- 
erty acquired  under  the  homestead  law  and 
transferred  bv  the  patentee  to  his  wife  is, 
while  so  held'by  her,  exempt  from  execution 
on  a  judgment  for  a  debt  incurred  by  the 
husband  before  the  issuance  of  the  patent. 
Turner  f.  Talmadge,  (Cal.  App.  1919)  187 
Pac.  969,  wherein  the  court  said: 

"  The  debt  out  of  which  the  execution  and 
sale  arose  was  a  dclbt  of  the  husband,  Essie 
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Turner.  It  was  admittedly  a  debt  for  nec- 
essaries furnished  to  him  and  for  which  he, 
and  not  his  wife,  was  liable.  Section  171, 
Civil  Code,  relied  upon  by  appellants,  recog- 
nizes such  debt  as  the  debt  of  the  husband, 
and  does  not  make  the  wife  personally  lia- 
ble therefor,  but  merely  proviaes  that,  when 
the  husband's  property  has  been  transferred 
to  the  wife  without  oonsideraiion,  this  prop- 
erty may  be  regarded  as  the  property  of  the 
husband  for  the  purpose  of  satisfying  any 
debts  of  his  incurred  for  necessities  fur- 
nished to  both  the  husband  and  wife  while 
living  together.  The  effect  of  this  section  is 
to  regard  such  property  as  though  it  had  not 
been  transferred.  In  the  present  case,  if  the 
property  is  so  regarded,  it  is  not  liable  for 
the  husband's  debt  contracted  before  patent 
issued  to  the  land.  Barnard  c.  Boiler,  105 
Cal.  214,  38  Pac.  728;  Miller  v.  Little,  47 
Cal.  348.  Such  land  is  also  protected  in 
the  hands  of  a  purchaser  from  execution 
upon  debts  of  the  patentee  which  could  not 
have  been  enforced  against  it  while  the  title 
remained  in  the  patentee." 

Vol.  VIII,  p.  591,  sec.  2307.    [First 

ed.,  vol.  VI,  p.  327.] 

Persons  entitled  to  benefits  of  Act.— ."Un- 
der section  2307,  Revised  Statutes  of  United 
States,  only  the  'minor  orphan  children*  of 
the  soldier,  acting  'by  a  guardian  duly  ap- 
pointed and  officially  accredited  at  the  De- 
partment of  the  Interior,'  were  entitled  to 
the  benefit  of  the  chapter.  As  was  well 
said  by  Hon.  Clay  Tillman,  in  Circular  No. 
©28  from  the  Department  of  the  Interior,  of 
date  February  16,  1917: 

"  *  It  was  never  in  the  mind  of  Congress 
that  these  rights  should  pass  beyond  the  lim- 
its indicated  in  the  sections.  Out  of  grati- 
tude to  the  soldier.  Congress  desired  to  con- 
fer upon  him  personally  a  material  benefit; 
if  he  died  before  gaining  that  benefit,  upon 
those  dependent  upon  him  —  his  widow,  or 
his  minor  children;  not  upon  adult  children, 
not  upon  collateral  heirs,  and  certainly  not, 
in  the  a3>sence  of  any  heir,  upon  some  state 
or  foreign  government.' "  Hensen  v,  Merton, 
(Mont.  1«0O)   187  Pac.  1017. 

What  ^nst  be  shown  to  claim  homestead. 
— ^A  person  suing  to  compel  the  granting  of 
an  application  for  a  homestead  under  this 
Act  must  allege  and  show  that  the  soldier 
by  reason  of  whose  service  the  claim  is  made 
was  in  all  respects  within  the  provisions  of 
section  2906  and  that  the  persons  claiming 
are  entitled  to  take  by  reason  of  his  service. 
Hensen  v.  Merton,  (Mont.  1920)  187  Pac. 
1017. 

One  who  claims  rights  under  this  section 
as  a  surviving  minor  child  of  a  soldier  must 
establish  his  identity.  Conklin  v.  Lane, 
('App.  Cas.  D.  C.  1919)   258  Fed.  522. 

Effect  of  departmental  decisions. —  In 
Conklin  a.  Lane,  (App.  Cas.  D.  C.  1919)  26S 
Fed.  522,  it  appeared  that  the  plaintiff 
claimed  to  be  entitled  to  a  patent  as  a  gran- 
tee, through  mesne  conveyances,  of  a  child 


of  a  soldier,  alleging  that  the  relationship  of 
his  grantor  to  the  soldier  was  shown  by  the 
records  of  the  Interior  Department.  It  fur- 
ther appeared  that  such  allegation  was  based 
upon  a  decision  of  the  department  in  the 
case  denying  that  any  rights  accrued  under 
this  section  because  no  application  for  a  pajt- 
ent  was  made  until  thirty  years  after  the 
soldier's  death,  at  which  time  he  could  have 
had  no  minor  children.  The  Secretary  of  the 
Interior  denied  the  allegations  of  the  plain- 
tiff's bill,  stating  in  his  answer  that  the  rec- 
ords of  the  department  were  not  sufficient  to 
establish  the  essential  facts.  It  was  held 
that  the  plaintiff,  by  relying  solely  upon 
what  was  before  the  Department,  was  left 
with  unsupported  allegations,  traversed  by 
the  Secretary's  answer,  and  that  since  he 
had  failed  to  establish  the  material  facta, 
his  bill  should  be  dismissed. 

Vol.  VIII,  p.  597,  sec.  1.     [Relin. 

quishment  of  claim,  e<c.]     [First 
ed.,  vol.  VI,  p.  300.] 

Who  may  relinquish. —  The  grantee  of  an 
cntryman  has  the  same  right  of  relinquish- 
ment as  his  grantor.  Neis  v,  ESbbe,  (Ore. 
1920)   189  Pac.  417. 

Effect  of  relinquishment. —  One  who  has, 
as  grantee  of  an  entryman,  reliquished  the 
entry,  has  no  standing  to  question  the  re- 
fusal of  the  Land  Department  to  permit  an 
entry  by  another  person.  Neis  t.  Ebbe, 
(Ore.  1920)    189  Pac.  417. 

Vol.  VIII,  p.  598,  sec.  2.     [First  ed., 

vol.  VI,  p.  300.] 

Right  acquired  by  contestant. — ^A  success- 
ful contestant  acquires  under  this  section 
only  the  preferential  right  to  enter  within 
thirty  days.  He  gets  no  vested  right  in  the 
land  itself.  Accordingly,  the  General  Land 
Office  may  between  the  date  of  contest  and 
the  date  of  entry  change  the  rules  relating 
to  the  manner  of  acquiring  government  lands 
or  increase  the  price  to  be  paid.  Brown  <P. 
Baker,   (1919)    108  Wash.  161,  183  Pac  89. 

When  thirty  days  begins  to  nuu — The 
thirty  days  during  which  a  successful  con- 
testant has  a  preferential  right  of  entry 
does  not  begin  to  nm  against  him  imtil  the 
time  of  the  restoration  of  the  land  to  pub- 
lic entry.  McLaren  v.  Fleischer,  (Cal.  1919) 
185  Pac.  967.  See  to  the  same  effect  Col- 
pepper  V,  Ocheltree,  (Cal.  1919)  185  Pac 
971. 

Vol.  VIII,  p.  611,  sec.  1.     [First  ed., 
vol.  X,  p.  360.] 

Dummy  entiles. —  In  Eldred  v.  U.  S.,  (C 
C.  A.  Sth  Cir.  1919)  257  Fed.  68,  168  C.  C. 
A.  270,  it  was  held  that  entries  made  by  old 
soldiers  imder  the  provisions  of  this  Act 
would  be  cancelled,  where  it  appeared  that 
they  were  dunmiy  entries,  made  at  the  in- 
stance of  a  nearby  landowner  who  paid  the 
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expenses  of  the  entrymen  and  purchased 
their  homesteads  from  them  as  soon  as  they 
received  their  patents. 

Vol.  Vlil,  p.  613,  sec.  1.     [Pirst  ed., 

1914  Supp.,  p.  337.] 

Relation  to  previoiis  acts. —  The  act  is  not 
independent  tnit  is  to  he  construed  as  a  part 
of  tne  original  homestead  laws.  "  If  the 
Enlarged  Homestead  Act  was  intended  as 
an  amendment  to  the  prior  homestead  laws, 
then  the  acts  are  to  be  construed  as  one  — 
as  originally  in  the  amended  form.  The 
history  of  this  act  is  fairly  conclusive  that 
it  was  never  intended  to  be  construed  other- 
wise than  as  a  part  of  the  original  home- 
stead law  as  it  was  then  in  force.  With- 
out quoting  from  the  committee  reports  or 
the  debates  in  the  Congress,  we  think  it 
is  apparent  from  them  that  it  was  the  in- 
tention of  the  lawmakers  by  this  act  to  sup- 
plement the  existing  statutes  —  to  improve 
the  homestead  laws  and  encourage  the  set- 
tlement of  the  vast  areas  of  public  lands  in 
the  semiarid  regions,  by  increasing  the 
amount  of  land  subject  to  entry,  so  that  the 
homesteader  in  1900,  and  thereafter,  might 
acquire  land  approaching  in  value  that  of 
the  more  fortunate  entryman  who  secured 
land  which  could  be  irrigated  at  reasonable 
cost,  or  land  which  could  be  cultivated  suc- 
cessfully without  irrigation,  and  which 
would  produce  a  crop  every  year."  Shelby 
Urst  State  Bank  v.  Bottineau  County  Bank, 
(1010)  56  Mont.  363,  195  Pac.  162,  8  A.  L. 
K.  631. 

Exemption. —  The  enlarged  homestead  al- 
lowed by  the  act  is  exempt  from  liability  for 
debts  contracted  prior  to  the  date  of  the  pat- 
ent. Shelby  First  State  Bank  i;.  Bottineau 
County  Bank,  (1910)  56  Mont.  363,  1S5  Pac. 
162,  8  A.  L.  R.  631. 

Vol.  VIII,  p.  657,  sec  1.     [First  e<L, 

1912  Supp.,  p.  321.] 
Withdrawal  for  inclusion  in  national  for- 
est.— ^A  temporary  withdrawal  from  entry  of 
oertain  public  lands  in  order  to  include  them 
within  a  national  forest,  is  within  the  gen- 
eral purposes  contemplated  by  the  statute. 
Byron  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1919)  259 
Fed.  371,  170  C.  C.  A.  347. 

Vol.  VIII,  p.  657,  sec.  2.     [First  ed., 

1914  Supp.,  p.  340.] 

Pnxpose  and  construction  generally. —  In 
n.  S.  V.  Rock  Oil  Co.,  (S.  D.  Cal.  1919)  257 
Fed.  331,  it  was  said: 

''This  law  is  the  first  legislative  recogni- 
tioii  by  Congress  of  a  statutory  right  in  an 
ocoupant  of  public  oil  lands  prior  to  dis- 
covery. It  was  manifestly  intended  to  and 
does  expressly  give  to  those  coming  within 
its  provisions  a  legal  status  and  a  right  to 
continue  work  of  discovery  with  the  attend- 
ant consequences.     It  is  a  remedial  statute 


and  should  be  liberally  construed  to  effect  its 
purpose  (Consol.  Mut.  Oil  Co.  v,  U.  S.,  245 
Fed.  621,  157  C.  C.  A.  633),  which  was  to 
protect  bona  fide  occupants  of  public  oil  or 
gas  lands  who  in  good  faith  were,  at  the  date 
of  a  withdrawal,  engaged  in  work  leading  to 
discovery,  by  giving  them  the  right  to  con- 
tinue their  work  to  a  di^overy,  and  there- 
after to  extract  and  market  the  oil,  and  to 
acquire  title  notwithstanding  the  with- 
drawal; and  in  my  judgment  it  is  of  no 
consequence  from  whom  such  occupants  ob- 
tained possession,  if,  as  appears  in  this  case, 
they  were  at  the  date  of  withdrawal  claim- 
ing in  their  own  right  no  more  land  than 
they  would  be  entitled  to  take  under  the  min- 
ing laws,  and  were  acting  in  good  faith  and 
with  an  honest  purpose  to  comply  with  the 
law." 

Rights  of  locators  of  mineral  lands. — "  The 
so-called  locator  of  mineral  lands  has  no 
legal  atatus  or  right  to  the  property  against 
the  government,  prior  to  discoverv,  except 
such  as  is  given  by  the  Pickett  Act.  His 
right,  if  any,  is  a  mere  possessory  one,  pro- 
tected and  recognized,  it  is  true,  against  for- 
cible or  clandestine  entir  by  a  third  per- 
son, while  he  is  in  good  faith  making  a  dis- 
covery, although  open  to  the  entry  of  others 
by  legal  means  for  the  purpose  of  location. 
.  .  .  When,  however,  he  relinquishes  or  trans- 
fers his  possession  to  another  before  discov- 
ery, the  land  thereupon  becomes  subject  to 
location  by  that  other,  if  he  is  qualified  to 
make  a  location."  U.  S.  v.  Rock  Oil  Co.,  (S. 
D.  Cal.  1919)   257  Fed.  331. 

Withdrawals  in  aid  of  pending  legisla- 
tion.—  Withdrawals  of  public  lands  may  bo 
made  in  aid  of  pending  legislation  looking 
to  the  inclusion  of  such  lands  within  exist- 
ing national  forests  in  those  states  in  which 
there  is  a  prohibition  against  the  creation 
of  national  forests  or  niaking  additions  to 
existing  national  forests^  except  by  aot  of 
Congress.     (1916)    31  Op.  Atty.-Gen.  53. 

Vol.  VIII,  p.  692,  sec.  1.     [First  ed., 

vol.  VI,  p.  392.] 
Water  rights  as  between  settler  and  appro* 
priator. —  "  Under  the  Desert  Land  Act,  Con- 
gress has  divorced  the  water  from  the  put^- 
lie  domain  through  which  it  flows,  and  as  to 
all  surplus  water  over  and  above  what  the 
settler  may  divert  upon  his  land,  for  a  use* 
ful  purpose  within  the  purview  of  the  stat- 
ute, has  declared  that  it  'shall  remain  and 
be  free  for  the  appropriation  and  use  of  the 
public  for  irrigation,  mining  and  manufac- 
turing purposes,  subject  to  existing  rights.' 
The  conclusion  suggested  is  that  as  to  all 
land  claimed  by  settler  after  the  passage  of 
the  Desert  Land  Act  he  takes  it  thus  sepa- 
rated from  the  waters  flowing  thereon,  so 
that  any  one  thereafter  who  first  appropri- 
ates the  water  will  take  it  independent  of  his 
rights  thereto,  beyond  his  mere  domestic  use. 
This,  however,  does  not  give  any  one  a  right 
to  go  upon  the  lands  of  the  settler  without 
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hifl  permission,  to  divert  the  waters  flowing 
through,  the  same.  Although  the  water  is 
subject  to  appropriation,  the  right  to  ap- 
propriate must  be  exercised  without  tres- 
pass upon  the  land  of  another.  The  water 
may  be  running  on  its  natural  course  and 
subject  to  appropriation,  but  no  one  can  en- 
join this  bounty  of  the  government  unless 
he  can  get  to  the  water.  He  may  avail  him- 
self of  the  permission  of  the  government  to 
approach  the  stream  on  its  land.  He  may 
secure  by  purchase  or  gift  the  consent  of 
private  owners  to  gain  access  over  their 
lands,  and  by  adverse  possession  for  the 
statutory  prescriptive  period  he  may  main- 
tain his  appropriation  as  ka&oat  private 
owners  over  whose  lands  he  luui  conducted 
the  waters."  Allen  «?.  Magill,  (Ore.  1920) 
189  Pac.  986. 

Contest  —  Sufficiency  of  affidavit . —  The  in- 
sufficiency of  the  affidavit  in  support  of  a 
contest  does  not  invalidate  an  order  of  the 
Land  Department  in  favor  of  the  contestant. 
Sanders  v,  Dutcher,  (Cal.  App.  19^0)  187 
Pac.  51. 

Concludveiiew  of  dedtion  of  Iiand  Depart- 
ment.— ^A  decision  of  the  Land  Department 
on  a  question  of  fact  in  determining  the 
right  of  any  person  with  respect  to  landa 
claimed  imder  the  Desert  Lands  Act  is  con- 
clusive in  all  other  tribunals  in  the  absence 
of  fraud,  mistake  or  imposition.  Sanders 
V,  Dutcher,  (Cal.  App.  1920)  187  Pac.  51. 

Vol.  Vlil,  p.  699,  sec.  4.  [Patents 
for  reclaimed  lands,  etc.]  [First 
ed.,  vol.  VI,  p.  397.] 

Purpose  of  Act — ''The  primary  purpose 
of  the  Carey  Act  was,  not  to  enable  the  gov- 
ernment to  divest  itself  of  title  to  its  desert 
lands,  but  to  secure  their  irrigation  and  reclar 
mation ;  reclamation  is  the  only  consideration 
for  the  donation  or  grant,  and  is  a  condition 
precedent  to  the  exercise  of  the  power  to 
grant.  The  authority  conferred  upon  the 
Secretary  of  the  Interior  to  convey  is  ex- 
pressly limited  to  desert  lands,  which  the 
state  shall  have  caused  to  be  *  irrigated,  re- 
claimed, occupied,  and  not  less  than  twenty 
acres  of  each  hundred  and  sixty  acre  tract 
cultivated  by  actual  settlers  ...  as  thor- 
oughly as  is  required  of  citizens  who  may 
enter  under  the  [said]  desert  land  law.'^' 
Twin  Falls  Salmon  River  Land,  etc,  Co.  v. 
Alexander,  (D.  C.  Idaho  1919)  260  Fed.  27'0. 

Suit  to  restrain  cancellation  of  irrigatioii 
agreement  —  Jurisdiction  of  federal  courts. — 
A  suit  by  an  irrigation  company  against  cer- 
tain state  officers,  constituting  the  state 
board  land  commissioners,  to  compel  them 
to  accept  an  irrigation  system,  constructed 
pursuant  to  a  contract  with  the  company 
under  this  Act,  and  to  enjoin  them  from 
cancelling  the  contract  or  impairing  the  com- 
pany's lien  on  the  lands  embraced  in  the 
project,  is  one  against  a  state  within  the 
meaning  of  Const.  Amend.  11  and  not  within 


the  jurisdiction  of  a  federal  court.  Twin 
Falls  Salmon  River  Land,  etc.,  Co.  v.  Alex- 
ander,  (D.  C.  Idaho  1919)   260  Fed.  270. 

Vol.  VIII,  p.  700,  sec.  1.     [First  ed, 

vol.  VI,  p.  398.] 

Extent  of  Hen. —  Under  the  Idaho  law  en- 
acted by  authority  of  this  section  the  lien 
for  materials  furnished  to  construct  an  irri- 
gation system  "  is  not  on  moneys  to  be  de- 
rived from  the  sale  of  water  rights,  but  is 
on  such  right,  title,  claim,  and  interest  in 
the  system  as  the  irrigation  company  had 
at  the  time  the  lien  attached."  Pacific  Coast 
Pipe  Co.  v,  Blaine  County  Irrigation  Co., 
(1920)   32  Idaho  706,  187  Pac.  940. 

Vd.  VIII,  p.  708,  sec.  2479.    [First 

ed.,  vol.  VI,  p.  399.] 

ni.  LAI7DS  Subject  to  Grautt  (p.  712) 

Beds  of  navigable  streams,  lakes,  etc^ 
within  the  tidewaters  of  the  sea  do  not  come 
within  the  operation  of  the  Swamp  Land 
Acts.  &tate  v.  Capdeville,  (1919)  146  La. 
94,  83  So.  421. 

Vol.   VIII,   p.   732.     [Note,]     [First 

ed.,  vol.  VI,  p.  456.] 
Selection  of  lien  lands  optional. — ^A  person 
who  by  mistake  settles  on  an  odd  numbered, 
section,  to  which  the  Northern  Pacific  Rail- 
road Company  is  entitled  under  the  Act  of 
July  2,  .1864  (13  Stat.  365,  c.  217)  is  not 
entitled  to  compel  the  company  to  select  lieu 
lands,  the  right  thereto  given  by  the  Northern 
Pacific  Adjustment  Act  of  July  1,  1898  (30 
Stat.  L.  620,  c.  546)  being  optional  with  the 
company.  Northern  Pac.  R.  Co.  v.  Mueller, 
(1919)   108  Wash.  684,  185  Pac.  630. 

Vol.  VIII,  p.  765,  sec.  2275.    [First 

ed,,  vol.  VT,  p.  462.] 

When  title  vests. —  The  title  to  land  se- 
lected under  this  statute  does  not  vest  in  a 
state  by  a  mere  selection  of  the  land.  Such 
selection  is  ineffectual  until  approved  by  the 
Commissioner  of  the  General  Land  Office. 
Accordingly,  where  a  state,  after  selecting 
land,  leases  it  to  a  private  person,  and  before 
approval  by  the  commissioner  it  is  witli- 
drawn  from  entry  as  bein^  oil  land,  the  state 
acquires  no  estate  therein  as  against  the 
government,  and  the  latter  may  maintain  an 
action  against  the  lessee  for  trespass.  U.  S. 
f.  Ridgely,  (C.  C.  A.  8th  Cir.  1920)  262 
Fed.  675. 

Lieu  landa  —  Departmenial  interpreUUian 
of  Act, —  ''Since  the  passage  of  the  aet  of 
1891,  so  amending  sections  2275  and  2270 
of  the  Bevised  SUitutes,  the  officials  of  the 
General  Land  Office  and  the  Department  of 
the  Interior  of  the  federal  government,  haT* 
ing  in  charge  the  administration  and  dispo* 
sition  of  its  public  lands,  have  at  all  times 
uniformly  ruled  and  held  that  the  states,  in* 
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eluding  the  state  of  Waehington,  having 
Bchool  land  grants  of  aectlons  16  and  86,  in 
the  several  townships  therein,  were  not  vested 
with  the  title  to  such  sections  embraced 
within  the  boundaries  of  reservations,  includ- 
ing forest  reservations,  established  prior  to 
the  survey  of  such  sections;  but  that  as  to 
such  sections  the  state's  rights  consisted  of 
nothing  more  than  the  right  to  select  from 
public  lands  subject  to  disposition  lands  in 
lieu  thereof,  or  await  the  extinguishment  of 
such  reservations,  and  the  survey  of  such 
sections  within  their  boundaries.  The  offi- 
cials of  the  General  Land  Office  and  Depart- 
ment of  the  Interior  of  the  federal  govern- 
ment have  also,  since  the  passage  of  ^e  act 
of  1891,  uniformly  ruled  and  held  to  the 
nme  effect  with  reference  to  the  rights  of 
pre-emption  and  homestead  claimants  mak- 
ing settlement  upon  unsurveyed  sections  16 
and  36.  Among  numerous  decisions  of  these 
departments  of  the  federal  government  so 
ruling  and  holding,  we  note  the  following: 
State  of  Washington  v.  Kuhn,  24  L.  D.  12; 
State  of  South  Dakota  c.  Riley,  34  L.  D. 
657;  State  of  South  Dakota  v.  Thomas,  36 
L.  D.  171;  In  re  State  of  Montana,  38  L.  D. 
247."  Thompson  v,  Savidge,  (Wash.  1920) 
188  Pac.  397,  upholding  the  doctrine  thus 
laid  down  by  the  Land  Department. 

Authority  of  state  to  relinquish  school 
laiida.— The  state  of  Oregon  has  power  to 
relinquish  school  lands  previously  granted 
to  it  by  Congress  and  accept  lieu  lands  under 
this  Act,  the  title  to  the  school  lands  not 
having  vested  in  praesenti.  Thompson  v. 
Savidge,   (Wash.  1920)    188  Pfte.  397. 

Vol.  VIII,  p.  768,  sec.  2276.    [First 

ed.,  vol.  VI,  p.  464.] 

Sdiool  lands  included  in  forest  reserva- 
tion.—  Where  a  state  flies  a  lieu  land  mIpc- 
cion  because  of  the  inclusion  of  school  lands, 
previously  granted  to  it,  in  a  forest  reserva- 
tion, such  selection  constitutes  a  waiver  un- 
der R.  S.  sec.  227'5  (8  Fed.  Stat.  Ann.  (2d 
ed.)  765)  of  its  tiUe  to  the  base  land.  The 
rights  of  the  parties  thereupon  become  fixed 
and  the  Interior  Department  hae  no  author- 
ity to  withhold  its  approval  of  the  selection 
because  of  the  fact  that  subsequent  to  the 
filing  of  the  lieu  land  selection,  the  bound- 
aries of  the  national  forest  reservation  were 
changed  so  that  the  base  land  in  question 
was  not  embraced  therein.  Lane  i\  New 
Mexico,  (App.  Cas.  D.  C.  1919)  258  Fed. 
980. 

Vol.  VIII,  p.  789,  sec.  1.     [First  ed., 

vol.  VI,  p.  501.] 

Lands  subject  to  grant  under  Act  of  July 
1, 1862. —  Congress  could  and  did,  by  the  Act 
of  July  1,  1852,  granting  a  railway  right  of 
way  over  the  public  lands,  include  lands 
forming  a  part  of  the  Pottawatomie  Indian 
Reservation  not  actually  allotted  in  severalty 
when  the  grant  took  effect,  notwithstanding 


the  agreement  on  the  part  of  the  United 
States  in  the  Treaty  of  Jime  5  and  17,  1846, 
to  grant  to  such  Indians  possession  and  title 
to  a  specified  district,  and  to  ^larantee  full 
and  complete  possession  thereof  as  their  land 
and  home  forever,  and  of  the  stipulation  in 
the  Treaty  of  November  5,  1861,  that  land 
within  the  reservation  designated  in  the  ear- 
lier treaty  should  be  allotted  thereafter  in 
severalty  to  tribe  members.  Kadeau  i?.  Union 
Pac  B.  Oa,  (1920)  253  U.  S.  442,  40  S.  Ot. 
670.  64  U.  8.  (L.  ed.)  — . 

Vol.  VIII,  p.  803,  sec.  18.     [First  ed., 

vol  VI,  p.  508.] 
Scope  of  section. —  This  section  does  not 
confer  a  right  independently  of  the  provisions 
ot  section  19  of  this  Act.  The  two  sections 
are  obviously  to  be  construed  together.  Union 
Land,  etc.,  Co.  i?.  U.  S.,  (C.  C.  A.  9th  Cir. 
1919)   257  Fed.  685,  168  €.  C.  A.  585. 

Vol.  VIII,  p.  805,  sec.  20.    [First  ed., 

vol.  VI,  p.  610.] 

Forfeiture  for  noncompletion. —  In  Union 
Land,  etc.,  Co.  t?.  U.  S.,  (C.  C.  A.  9th  Cir. 
1919)  257  Fed.  635,  168  C.  C.  A.  585,  the 
United  States  brought  a  suit  in  equity  to 
declare  forfeited  a  right  of  way  and  ease- 
ment for  the  storage  of  water  previously 
granted  to  the  defendant  under  this  Act. 
In  affirming  a  decree  in  favor  of  the  United 
States,  the  court  said  regarding  the  forfeit- 
ure clause  of  this  section: 

^*  It  is  not  to  be  supposed,  we  think,  that 
Congress  intended  that  the  United  States 
should  have  no  remedy  for  the  failure  of  an 
applicant  to  complete  his  canal,  ditch,  or 
reservoir  within  the  time  limited,  unless 
Congress  intervened  and  by  a  special  act 
either  declared  the  right  forfeited  or  gave 
express  authority  to  institute  a  suit  to  re- 
cover the  land. 

"  In  United  States  v.  Whitney  ( C.  C. )  176 
Fed.  593,  Judge  Dietrich,  in  construing  the 
law  which  is  involved  here,  held  that  a  fail- 
ure to  comply  with  the  requirements  of  the 
statute  of  itself  operated  to  divest  the  grantee 
of  title  and  revest  it  in  the  government,  and 
that  a  declaration  of  forfeiture  might  be 
cither  by  act  of  Congress  or  by  an  appro- 
priate judicial  proceeding.  With  that  view 
we  agree,  and  although,  aside  from  the  two 
cases  cited,  we  find  no  decision  directly  in- 
volving the  question  here  presented,  we  think 
the  decisions  of  the  Supreme  Court,  as  re- 
viewed in  Spokane,  etc.,  By.  v.  Wash.  &  Gt, 
Nor.  Ry.,  219  U*  S.  166,  174,  31  Sup.  Ct. 
182,  184,  (55  L.  Ed.  159),  which  establish 
the.  doctrine  that,  where  the  conditions  of 
the  grant  are  subsequent,  'the  title  cannot 
be  forfeited,  except  upon  proper  proceedings 
by  the  government,  judicial  in  their  char- 
acter, or  an  act  of  Congress  competent  for 
that  purpose,'  are  sufficient  in  their  scope  to 
justify  the  suit  here  brought  at  the  in»tance 
of  the  Attorney  General,  which  is  a  proper 
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proceeding  by  the  goi^rxunent,  judicial  in  its 
character,  and  appropriate  for  the  pnipoa* 
of  declaring  a  forfeiture." 

Vol.  VIII,  p.  867,  sec  7.     [First  ed., 

vol,  VI,  p.  525.] 

*  Pending  contest  or  protest." — ^A  proceed- 
ing instituted  by  the  Secretary  of  the  Inte- 
rior to  investigate  charges  of  fraud  in  mak- 
ing an  entry  and  to  cancel  the  entry  if  the 
charges  are  sustained,  is  sufficient  to  prevent 
the  issuance  of  a  patent  to  the  grantee  of 
the  entryman.  Neis  t^.  Ebee,  (C&e.  1920) 
189  Pac.  417. 

What  constitutes  ''contest"  within  pro- 
viso.—  "Just  what  constitutes  a  'pending 
contest  or  protest'  has  been  the  suoject  of 
considerable  controversy  in  the  Interior  De- 
partment. In  the  case  of  Jacob  A.  Harris, 
42  L.  D.  611,  the  Secretary,  reviewing  at 
length  the  departmental  decisions  bearing 
upon  the  above  proviso,  defined  its  object  as 
follows : 

'"Upon  nuiture  consideration,  the  depart- 
ment is  con'vinced  that  a  contest  or  protest, 
to  defeat  the  confirmatory  effect  of  tne  pro- 
viso, must  be  a  proceeding  sufficient  in  itself 
to  place  the  entryman  on  his  defense  or  to 
require  of  him  a  showing  of  material  fact 
when  served  with  notice  thereof.' 

"This  language  was  quoted  with  approval 
in  Hoglimd  v,  I^uie,  44  App.  D.  C.  310,  314, 
and  on  appeal  in  Lane  v,  Upglund,  244  U.  8. 
174,  180,  37  Sup.  Ot.  658,  61  L.  Ed.  1006. 

"Applying  this  rule  to  the  present  case,  we 
find  that  at  the  expiration  of  two  years  from 
the    issuance    of    the    final    receipt  —  Sep- 


tember 1,  1909  —  there  was  pending  one  pro- 
test and  two  contests  whidi  had  beoi  reduced 
to  four  specific  diarges.  It  is  not  important 
that  the  case  thus  formulated  had  resolved 
itself  into  a  protest  by  the  government,  rather 
than  a  contest  or  protest  between  individual 
claimants,  or  that  the  case  was  not  brought 
to  trial  until  more  than  two  months  after 
the  expiration  of  the  two-year  limitation, 
since  tJie  case  upon  which  the  government 
relied,  and  to  which  McDonald  finally  re- 
sponded by  answer  and  defense,  was  in  fact 
pending  at  the  expiration  of  the  two-year 
period.  Not  only  did  McDonald  have  notice 
of  the  protest  and  contests,  but  he  had  ap- 
peared and  sought  their  dismissal  He  also 
had  notice  of  the  proceedings  which  resulted 
in  the  reduction  of  the  protest  and  contests 
into  a  concrete  case,  which,  as  we  have  ob- 
served, was  pending  at  the  expiration  of  the 
two-year  period,  and  which  was  tried  shortly 
thereafter.  In  these  proceedings  the  limita- 
tion of  the  statute  was  not  invoked  by  the 
contestee.  Clearly  the  bar  of  the  statute  has 
no  application  to  the  present  case."  U.  8.  c 
Lane,  (App.  Oas.  D.  0.  1920)  263  Fed.  630. 

The  issuance  of  a  receiver's  receipt  upon 
final  entry  is  a  condition  precedent  to  the 
application  of  the  proviso  of  this  section. 
WUliams  i?.. Newman,  (D.  0.  Ore.  1919)  ^7 
Fed.  358. 

Vd.  VIII,  p.  869,  sec.  8.    [First  ed., 

vol.  VI,  p.  526.] 
Effect  of  fraud  on  running  of  hir^ — To 
same  effect  as*  original  annotation,  see  U.  S. 
V.  WooUey,  (D.  C.  Ore.  1920)  262  Fed.  61& 
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Vol.  VIII,  p.  953.     [8uUs  against  fmb- 
lie  officers.]     [First  ed.,  voL  VI, 

p.  ffl4.] 
Handamns  proceedings  against  the  Secre- 
tary of  the  Treasury  abated  when,  that  officer 
having  resigned  his  office,  his  successor  was 
not  substituted  as  defendant  within  twelve 
months,  which  is  the  limit  for  substitution 
afforded  by  this  Act,  and  the  fact  that  the 
District  of  Columbia  Code,  |  1278,  allows 
the  petitioner  to  recover  damages  in  the  same 
proceeding  does  not  justify  the  retention 
of  the  petition  to  charge  the  Secretary  per- 
sonally, since  the  damages  are  only  incident 
to  the  allowance  of  the  writ.  Le  Crone  I7.  Mc- 
Adoo,  (1920)  263  U.  S.  217,  40  S.  Ct.  510,  64 
U.  S.  (L.  ed.)  — ,  di9mi99mg  writ  of  error 
to  review  (1918)  48  App.  Cas.   (D.  C.)   181. 

1918Supp.,  p.  720,  sec.  1. 

Appointment    of    field    representative    of 
Geological  Survey  at  salary  of  one  dollar  a 


year  held  a  violation  of  this  section,  it  ap- 
pearing that  he  was  secretary  of  the  South- 
west Coal  Bureau,  a  salaried  office.  ( 1919) 
SI  Op.  Atty.-Oen.  471D. 

1919Supp.,  p.  323,  sec.  1. 

Employees  within  section. —  This  section 
is  not  limited  to  former  employees  of  the 
War  Department,  but  applies  alike  to  former 
employees  in  any  department  of  the  govern- 
ment. It  applies  to  former  employees  who 
entered  the  naval  service  or  the  marine  corps 
an  well  as  to  those  who  entered  the  army. 
It  includes  all  who  were  either  drafted  or 
\fho  enlisted  as  privates,  although  they  may 
Lave  subsequenuy  been  commissioned  as 
officers,  and  it  also  includes  those  who  en* 
listed  for  the  purpose  of  entering  the  officers' 
training  camps  and  who  were  afterward  com* 
missioned,  but  it  does  not  include  those  who 
were  commissioned  from  civil  life  and  with> 
out  having  previously  enlisted  for  any  pur- 
pose.    It   applies   only   to  those   who   were 
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drafted  while  in  the  employ  of  the  govem- 
ment  or  who  left  goyemment  employment  for 
the  parpoBe  of  enlifiting.  (1910)  31  Op. 
AUT.-Oen.  452. 

Tnia  section  does  not  apply  to  persons  who 
were  commissioned  from  civil  life,  without 
having  j>revion8ly  enlisted  for  any  purpose. 
It  requires  the  restoration  of  every  former 
government  employee  to  the  civil  service 
status  he  occupied  before  he  entered  the 
military  service^  but  if  the  position  the  em- 
ployee left  was  only  a  temporary  one  and  has 
actually  ceased  to  exist,  his  right  to  rein- 
statement is  lost.  It  requires  that  a  former 
government  employee  be  reinstated  in  his 
former  position  if  it  exists,  and  this  require- 
ment is  not  satisfied  by  reinstating  in  a  non- 
statutory position  one  who  vacated  a  statu- 
tory position,  although  the  rate  of  pay  and 
oivil  service  designation  are  the  same  in  both. 
It  does  not  require  that  a  former  government 
employee  be  reinstated  if  services  of  the 
character  he  is  able  to  perform  are  no  longer 
needed,  but  if  such  services  are  required  he 
must  be  reinstated,  although  they  are  already 
beinff  satisfactorily  performed  by  another 
enaptoyee.     (1919)  31  Op.  Atty.-Gen.  464. 

Employees  holding  temporary  appoint- 
ments and  having  no  permanent  civil  service 
status  are  included  in  this  section  and  upon 
reinstatement  they  will  occupy  the  same 
civil  service  status  that  they  occupied  at  the 
time  of  entering  the  military  service.  ( 1919) 
31  Op.  Atty.-Gen.  449. 

Two  members  of  family  in  classified  service 
as  bar  to  reinstatement. —  Under  this  section, 
a  government  employee,  who  was  inducted 
into  the  military  service  and  who  thereafter 
was  honorably  discharged  from  such  service, 
is  entitled  to  be  reinsUited  if  he  is  qualified 
to  perform  the  duties  of  his  former  position, 
and  he  is  not  deprived  of  hi&  right  to  rein- 
statement by  the  fact  that  two  members  of 
his  family  are  already  in  the  clasaified 
service.  (1919)  31  Op.  Atty.-Gen.  449, 
where  it  was  said:  "  The  second  questictt 
ariaee   under   the   following   circumstances: 


Lester  H.  Reese  was  appointed  to  the  posi- 
tion of  messenger  boy  at  $400  per  annum  in 
the  Pension  Ofiice,  on  August  7,  1908,  and 
was  subsequently  promoted  to  the  position 
of  messenger  at  $840  per  annum.  On  August 
31,  1918,  he  was  dropped  from  the  rolls  of 
the  Department,  having  been  inducted  into 
the  military  service,  and  now  seeks  to  be 
reinstated  in  his  former  position.  His  right 
to  reinstatement  under  the  act  of  February 
25,  1919,  would  be  clear  were  it  not  for  the 
fact  that  his  father  is  now  employed  as  a 
skilled  laborer  in  the  Bureau  of  Engravine 
and  Printing,  and  his  brother  is  employed 
as  a  letter  carrier  in  the  Washington,  D.  C, 
post  office. 

"  The  question  arises  whether,  under  tfiese 
circumstances,  his  reinstatement  would  be 
in  violation  of  section  9  of  the  Act  of 
January  16,  1883  (22  Stat.  406),  which  pro- 
vides that: 

"  *  Whenever  there  are  already  two  or  more 
members  of  a  family  in  the  public  service 
in  the  grades  covered  by  this  act,  no  other 
member  of  such  family  shaU  be  eligible  to 
appointment  to  any  of  said  grades.' 

''This  question  must  be  answered  in  the 
negative.  Section  9  of  the  Act  of  January 
16,  1883,  applies  onlv  to  an  original  appoint- 
ment, not  to  the  reinstatement  of  a  former 
employee.  The  appointment  of  Reese  was 
legal  at  the  time  it  was  made.  The  Act  of 
February  25,  1919,  restored  to  him  the  status 
he  occupied  in  the  civil  service  at  the  time 
he  entered  the  armed  forces  of  the  United 
States.  That  status  cannot  be  affected  by 
the  fact  that  while  he  was  in  the  military 
service  he  became  ineligible  for  an  original 
appointment.  He  is  not  deprived  of  his  right 
to  be  reinstated  in  his  former  position  by 
the  fact  that  two  members  of  his  family  are 
already  in  the  public  service.  Thus  con- 
strued there  is  no  inconsistency  between  the 
Act  of  January  16,  1883,  and  the  Act  of 
February  25,  1919;  but  if  there  were,  the 
former  would  have  to  be  regarded  as  repealed 
to  the  extent  that  it  conflicts  with  the  latter." 
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Vol.  VIII,  p.  1 01 7,  sec.  2.     [First  ed., 

1909  Supp.,  p.  53.] 

The  Grand  Canyon  of  the  Colorado  could 
be  created  as  a  monument  reserve  by  the 
President  under  the  power  conferred  upon 
him  by  this  act  to  establish  reserves  em- 
braoing  objects  of  historic  or  8cientifl<c  in- 
terest. Cameron  r.  U.  S.,  (1920)  252  U.  S. 
450,  40  S.  Ct.  410,  64  U.  S.  (L.  ed.)  — , 
affirming  (C.  C.  A.  9th  Cir.  1918)  250  Fed. 
943,  163  C.  C.  A.  193. 

To  bring  a  lode  mining  claim  within  the 
saving  clause  in  the  withdrawal  of  public 
lande  for  a  monument  reserve,  under  this  act, 


in  respect  of  any  ''valid"  mining  claim 
theretofore  acquired,  the  discovery  must  have 
preceded  the  creation  of  that  reserve.  Cam- 
eron V.  U.  8.,  (1920)  252  U.  8.  450,  40  S.  C?t. 
410,  64  U.  8.  (L.  ed.)  — ,  affirming  (C.  C.  A. 
9th  Cir.  imS)  250  Fed.  943,  163  C.  C.  A.  193. 
To  make  a  lode  mining  claim  valid,  or  to 
invest  the  locator  with  a  right  to  possession, 
it  is  essential  thsA  the  lands  be  mineral  in 
character,  and  that  there  be  an  adequate 
mineral  discovery  within  the  limits  of  the 
claim  as  located.  Cameron  v.  U.  8.,  (1920) 
252  U.  S.  450,  40  S.  Ct.  410,  64  U.  8.  (L.  ed. ) 
— ,  affirming  (C.  C.  A.  9th  Cir.  1918)  250 
Fed.  943,  163  C.  C.  A.  193. 
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To  support  a  lode  mining  location  the  dio- 
covery  ehould  be  such  as  would  justify  a 
person  of  ordinary  prudence  in  the  further 
expenditure  of  his  time  and  means  in  an 
efiort  to  develop  a  paying  mine.  Cameron 
f.  U.  S.,  (1920)  262  U.  S.  450,  40  S.  Ct. 
410,  64  U.  S.  (L.  ed.)  — ,  affirming  (C.  C.  A. 
9th  Cir.  1918)  260  Fed.  943,  163  C.  C.  A. 
193. 

Whether  a  part  of  a  public  reserve  covered 
b>  an  unpatented  lode  mining  claim  was 
mineral,  and  whether  there  had  been  the 
requisite  discovery,  were  questions  of  ittct 
the  decision  of  which  by  the  Secretary  of  the 
Interior  was  c<mclusive  on  the  courts,  in  the 
absence  of  fraud  or  imposition.  Cameron  t?. 
U.  8.,  (1920)  262  U.  S.  460,  40  8.  Ct.  410, 


64  U.  13.  (L.  ed.)  — ,  affimUng  (C.  0.  A.  9th 
Cir.  1918)  260  Fed.  943,  163  C.  C.  A.  193. 

The  Secretary  of  the  Interior,  by  virtue 
of  the  general  powers  conferred  by  U.  8. 
Rev.  Stat.  §§  441,  463.  2478,  (see  vol.  3, 
p.  947;  vol.  8,  pp.  491,  862)  may  determine, 
after  proper  notice  and  upon  adequate  hear- 
ing, whether  an  asserted  lode  minine  locaticm 
which  has  not  gone  to  patent,  under  which 
the  locator  is  occupying  and  uaing  a  part  of 
the  public  reserves,  is  a  valid  claim,  and,  if 
found  to  be  invalid,  may  declare  it  void  and 
recognize  the  rights  of  the  public.  Cameron 
«.  U.  8.,  (1920)  262  U.  S.  450,  40  S.  Ct.  410, 
64  U.  S.  (L.  ed.)  — ,  affirming  (C.  C.  A.  9th 
Cir.  1918)  260  Fed.  943,  163  C.  C.  A.  193. 
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Vol.  VIII,  p.  1073,  sec.  1799.    [First 

ed.,  vol.  VI,  p.  678.] 

Validity  of  appointment  of  landscape  archi- 
tect by  Secretary  of  War.— The  appointment 
of  a  landscape  architect  in  the  Office  of 
Publix!  Buildings  and  Grounds  by  the  Secre- 
tary of  War  instead  of  by  the  Chief  of 
Engineers  must  be  deemed  to  have  been  un- 
authorized, in  view  of  this  section,  which  ex- 
cludes positions  in  such  office  from  the  opera- 
tion of  the  general  provisions  of  §  160,  (see 
vol.  2,  p.  148)  conferring  the  power  of  ap- 
pointment upon  the  heads  of  departments. 
Bumap  V.  U.  S.,  (1920)  252  U.  S.  612,  40 
S.  Ct.  374,  64  U.  S.  (L.  ed.)  — ,  affirming 
(1918)  53  Ct.  CI.  605.  It  was  further  held, 
however,  that  the  defect  in  the  appointment 
of  the  landscape  architect,  because  made  by 
the  Secretary  of  War  instead  of  by  the 
(Thief  of  Engineers,  was  cured  by  the  ac- 
quiescence of  the  latter  throughout  five 
years,  so  that  the  appointee's  status  was 
better  than  that  of  a  mere  de  facto  officer, 
but  it  was  not  superior  to  what  it  would 
have  been  if  he  had  been  regularly  appointed 
by  the  Chief  of  Engineers. 

Power  of  Chief  Engineer  to  remove  land- 
scape architect  appointed  by  Secretary  ef 
War. — ^The  power  to  remove  an  official  is,  in 
the  absence  of  statutory  provision  to  the  con- 
trary, an  incident  of  the  power  to  appoint, 
and  the  power  of  suspension  is  an  incident  of 
the  power  of  removal.  Bumap  v,  IT. '  S., 
(1920)  262  U.  "S.  512,  40  S.  Ot.  374,  64 
U.  S.  (L.  ed.)  —  {affurm4ng  (1918)  53  Ct. 
CI.  606),  wherein  it  was  held  that  the  fact 
that  a  landscape  architect  in  the  Office  of 
Public  Buildings  and  Grounds  was,  by  inad- 
vertence, appointed  by  the  Secretary  of  War 
instead  of  by  the  Chief  of  Engineers,  did  not 
preclude  the  latter  from  exercising  in  respect 
to  such  employee  the  general  power  to  re- 


move employees  in  his  office,  conferred  by 
implication  in  thiis  section.  It  was  further 
held  that  if  the  regulations  governing  sua- 
pension  and  discharge  in  the  classified  civil 
service,  as  applied  to  the  Engineer  Depart- 
ment at  large,  approved  by  the  Civil  Service 
Commission  and  the  Secretary  of  War,  do 
not  apply  to  the  position  of  landscape  archi- 
tect in  the  Office  of  Public  Buildings  and 
Grounds,  the  exercise  of  the  right  of  removal 
which  rests  in  the  Chief  of  Engineera  is 
governed  bv  the  provisions  of  the  Act  of 
August  24,^1912,  §  6,  (see  vol.  VIU,  p.  956) 
and  Civil  Service  Rule  12,  since  no  applicable 
regulations  have  been  prescribed  by  the 
President  through  the  War  Department^ 
under  the  authority  reserved  in  K.  S.  sec. 
1797,  as  amMided   (see  vol.  VHI,  p.  1072). 

Vol.  VIII,  p.  1105,  sec.  355.    [First 

ed.,  vol.  VI,  p.  395.] 
Nature  of  state  consent  necessary. — ^A 
state  law  reserving  to  the  state  concurrent 
jurisdiction  over  sites  therein  acquired  by 
the  federal  government  for  public  buildings 
is  incompatible  with  the  consmt  required  by 
this  section.  (1918)  31  Op.  Atty.-Gen.  260, 
wherein  it  was  said:  "In  1891  one  of  my 
predecessors,  having  under  consideration  an 
act  of  Congress  appropriating  money  for  a 
public  building  in  Kansas  but  forbidding  its 
expenditure  until  'the  state  of  Kansas  shall 
have  ceded  to  the  United  States  exclusive 
jurisdiction'  with  certain  exceptions,  held 
that  the  provision  of  the  Kansas  statute 
'  that  the  United  States  shall  have  the  right 
of  exclusive  legislation  and  concurrent  juris- 
diction together  with  the  state  of  Kansas,' 
was  not  in  compliance  with  the  requirements 
of  the  act  of  Congress.  (20  Op.  242;  cf.  20 
Op.  298.)  My  attention,  however,  is  called 
to  a  later  opinion  (24  Op.  617)  dealing  with 
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an  act  of  the  legislature  of  Louisiana,  the 
firbt  section  of  which  is  nearly  identical  with 
the  first  section  of  the  Kansas  act  {sti^a). 
The  second  section  of  the  Louisiana  statute 
reads  '  that  the  United  States  may  enter  upon 
and  occupy  any  land  which  may  have  been  or 
may  be  purchased  or  condemned  or  other- 
wise acquired,  and  shall  have  the  right  of 
exclusive  jurisdiction  over  the  property  so 
acquired  during  the  time  that  the  United 
States  shall  be  or  remain  the  owner  thereof 
for  all  purposes  except  the  administration  of 
the  criminal  laws  of  the  state  .  .  . 

**  It  will  be  observed  that  the  Kansas  legis- 
lature se^s  to  qualify  the  cession  by  a  reser- 
vation of  'concurrent  jurisdiction.'  The 
Louisiana  act  reserves  to  the  state  *  the  ad- 
ministration '  of  her  '  criminal   laws/ 

*'  It  has  been  settled  that  uneouivocal 
*  consent '  bv  the  state  to  the  purcnase  of 
lands  by  the  United  States  for  purposes 
within  paragraph  17  has  the  constitutional 
consequence  of  transferring  'exclusive  juris- 
diction.' (Fort  Leavenworth  Railroad  Co.  v. 
Lowe,  114  U.  S.  525,  533.)  Construing  the 
Louisiana  act,  Attorney  General  Knox. 
thought  that  by  the  first  section  consent  to 
purchase  or  condemnation  of  lands  was 
plainly  and  unequivocally  given;  that  there 
was  nothing  in  the  second  section  or  else- 
where to  indicate  that  the  reservation  of 
jurisdiction  which  it  contained  was  made 
an  express  condition  of  the  consent.  He 
was  therefore  of  opinion  that  exclusive  ju- 
risdiction over  the  site  in  question  within  the 
requirements  of  section  355  had  passed  to  the 
United  States  freed  from  the  unacceptable 
reservation  contained  in  section  2.  It  was 
also  his  opinion  that  the  precedents  leading 
to  a  contrary  conclusion  found  in  20  Op. 
613,  298,  242;  8  Op.  418,  102,  should  be 
distinguished. 

**  1  am  not  disposed  to  follow  this  opinion, 
however;  and  therefore  hold  in  accordance 
with  the  opinion  of  Attorney  General  Miller, 
20  Op.  242,  referred  to  jtbove,  that  the  reser- 
vation by  the  state  in  the  Kansas  law  of  con- 
current jurisdiction  over  sites  within  the 
state  acquired  by  the  Federal  Government 
for  public  buildings  is  incompatible  with  the 
consent  required  by  section  355^  Revised 
StatutMk'' 


In  (1918)  31  Op.  Atty.-Gen.  263,  it  was 
the  opinion  of  the  Attorney  General  follow- 
ing the  opinion  in  the  preceding  paragraph, 
that  the  reservation  of  the  right  to  punish 
offenses  against  state  laws  committed  on 
lands  acquired  for  federal  building  sites 
embraced  in  a  cession  act  of  Minnesota  was 
incompatible  with  the  exercise  of  the  ex- 
clusive juriediction  contemplated  by  this 
section.  See  farther  (1918)  31  Op.  Atty.- 
Gen.  265,  wherein  the  opinion  was  expressed 
that  the  reservation  by  the  state  of  Illinois 
of  tbB  right  to  administer  its  criminal  laws 
upon  the  lands  acquired  by  the  United  States 
for  federal  building  sites  did  not  comply  with 
the  requirements  of  this  section.  But  that 
the  reservation  of  the  right  to  serve  and 
execute  state  process  on  territorv  ceded  to 
the  United  States  was  permissible  and  not 
inconsistent  with  the  exclusive  federal  au- 
thority required  by  this  section.  See  still 
further  on  this  subject  (1918)  31  Op.  Atty.- 
Gen.  282;    (1918)   31  Op.  Atty.-Gen.  294. 

Vol.  VIII,  p.  1116.  [Condemnation 
of  sites,  etc.]  [First  ed.,  vol. 
VI,  p.  704.] 

Application  of  act,  see  Turner  v.  Woodard, 
(C.  C.  A.  1st  Cir.  (1919)  259  Fed.  737,  170 
C.  C.  A.  637. 

Vol.   VIII,   p.    1133.      [Secretary   of 

War  may  Uase  public  property 

not  reqmred.]     [First  e<L,  voL 

VI,  p.  712.] 

Caterpillar  tractors,  dies  and  gauges. —  In 
(1919)  31  Op.  Atty.-Gen.  457,  it  was  the 
opinion  of  the  Attorney  General  that  as  part 
of  the  consideration  for  the  ptirchase  of 
certain  war  material  acquired  by  the  govern- 
ment since  Anril  6,  1917,  the  Secretary  of 
War  was  authorized,  when  in  his  discretion 
it  would  be  for  the  public  good,  to  lease  for 
commercial  purposes,  for  a  period  not  ex- 
ceeding five  years  and  revocable  at  any  time, 
caterpillar  tractors,  dies,  and  gauges  belong- 
ing to  the  United  States,  under  the  pro* 
viaions  of  this  act.  , 
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Vol.  VIII,  p.  1155.  sec.  1.    [Act  of 

March  2,  1893.]      [First  ed.,  vol. 
VI,  p.  752.] 

I.  Introductory. 

4.  State  laws. 
Vm.  Action  by  injured  employee. 

I.  Introductoby 

4.  State  Laws   (p.  1157) 

To  Bame  effect  as  first  paragraph  of  origi- 
nal annotation,  see  Ross  v.  Sdiooley,  (O.  C. 
A.  7th  Cir.  1919)  267  Fed.  290,  lfl«  C.  C.  A. 
374. 

Where  the  United  States  has  exercised  its 
exclusive  power  over  interstate  commerce  so 
far  as  to  take  possession  of  the  field,  the 
states  no  more  can  supplement  its  require- 
ments than  they  can  annul  them.  It  follows 
that  regulations  of  the  Interstate  Commerce 
Commission  prescribing  requisites  for  caboose 
cars  without  platforms,  and  of  the  Post-Office 
Department  respecting  the  equipment  of 
mail  can  when  u^ed  as  end  cars,  amount  to 
such  an  assumption  of  control  by  the  United 
States  oyer  the  subject-matter  as  to  invali- 
date a  state  statute  in  so  far  as  it  requires 
that  a  mail  car^  when  used  as  the  last  car  in 
an  interstate  train,  be  equipped  at  its  rear 
end  with  a  platform  30  inches  in  width,  and 
with  guard  rails  and  steps.  Pennsylvania 
R.  Co.  V,  Public  Service  Commission,  (1919) 
250  U.  S.  56«,  40  S.  Ct.  36,  64  U.  S.  (L.  ed.) 
— ,  reverivng  (1917)  67  Pa.  Super.  Ct.  676. 

VIII.  Action  bt  Injttbed  EMPLom 
(p.  1160) 

In  general. —  To  same  effect  as  original 
annotation,  see  Ross  v.  Schooley,  (C.  C.  A. 
7th  Cir.  1919)  267  Fed.  290,  168  C.  C.  A. 
374,  wherein  it  was  said:  "Liability  to 
private  suit  for  resulting  injury  or  death  ia 
ezpreasly  declared  in  the  Employers'  Liability 
Act.  In  the  Safety  Appliance  Act  it  is 
implied  from  the  known  frightful  loss  of  lives 
and  limbs  due  to  the  old  link-and-pin  coup- 
lings and  defective  automatic  couplers;  from 
the  purpose  stated  in  the  title  'to  promote 
the  safety  of  employte  and  travelers';  from 
the  effect  of  the  payment  of  damages  as  a 
spur  to  observance;  from  the  direction  to 
courts  contained  in  section  8  of  the  act  of 
1893  that  an  injured  employ^  'shall  not  be 
deemed  to  have  assumed  the  risk ' ;  from  the 
proviso  in  section  4  of  the  supplemental  act 
of  1910  in  relation  to  '  liability  in  any  reme- 
Qial  action  for  the  death  or  injury  of  any 
railroad  employ^';  and  especially  from  the 
premise  that  the  legislators  had  in  mind  the 
immemorial  rule  that  every  person  for  whose 
protection  a  statute  sets  up  a  particular 
standard  of  conduct  is  entitled  to  compensa- 


tion for  damages  suffered  through  violation 
of  that  statute. 

"  Under  the  Employers'  Liability  Act  there 
is  no  need  to  count  upon  any  state  statute 
creating  a  liability  for  wrongful  death,  be- 
cause that  liability  was  expressly  stated  by 
the  Congress.  Inasmuch  as  the  same  legis- 
lative intent  respecting  liability  is  found  in 
the  Safety  Appliance  Act,  the"^  same  result 
follows." 

Vol.  VIII,  p.  1 1 61 ,  sec.  2.     [First  ed, 
vol.  VI,  p.  753.] 

VII.  Automatic    coupling    and    uncoupling 

apparatus. 
VIII.  Duty  to  "equip"  and  maintain  equip- 
ment as  absolute. 
IX.  To  whom  duty  to  equip  owed. 
XI.  Civil  action  arising  out  of  violation  ol 
section. 

Vn.   AXJTOICATIC  COUPUNQ  AND  UNCOUPUKQ 

Afpasatus  (p.  1164) 

In  general. — To  the  same  effect  as  the 
original  annotation,  see  Chesapeake,  etc.,  R. 
Co.  V.  Arrington,  (Va.  1919)  101  S.  £.  416. 

VIII.    Duty   to    "Equip"   and   Maintain 
Equipment  as  Absolute  (p.  1166) 

In  general. — ^To  same  effect  as  first  para- 
graph of  original  annotation,  see  Southern 
Pac.  Co.  V.  Thomas,  (Ariz.  1920)  188  Pac 
268. 

To  same  effect  as  second  paragraph  of 
original  annotation,  see  Southern  Pac  Co.  v, 
Thomas,  (Ariz.  1920)   188  Pac.  268. 

0aty  to  keep  in  repair. —  The  equipment 
required  by  this  statute  must  be  kept  at  all 
times,  while  cars  are  in  use,  in  proper  repair. 
Jackson  e.  Pirtle,  (Ind.  App.  1920)  127 
N.  E.  306. 

IX.  To  Whom  Dutt  to  Equip  Owbd 
(p.  1169) 

To  the  same  effect  as  the  first  paragraph 
of  the  original  annotation  and  following  the 
Conarty  Case  there  cited,  see  Lang  v.  New 
York  Ont.  R.  Co.,  (1920)  227  N.  Y.  607,  126 
N.  E.  681,  wherein  the  court  said:  ^  In 
St.  Louis  k  San  Francisco  Railroad  Co.  v. 
Conarty,  238  U.  S.  243,  36  Sup.  Ct«786,  69 
L.  Ed.  1290,  a  switoh  engine  collided  with  a 
freight  car  having  no  coupler  or  drawbar. 
The  switch  engine  was  not  to  handle  this 
car,  but  was  on  its  way  to  a  point  some  dis- 
tance beyond  it.  Conarty,  standing  on  the 
footboard  of  the  engine,  was  killed  by  the 
collision.  There  was  evidence  that  had  the 
coupler  and  drawbar  been  present  the  en- 
gine and  the  car  would  have  been  held  so 
far  apart  as  to  have  prevented  the  injury. 

"  The  Supreme  Court  said  that  section  2 
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of  the  act  was  intended  to  provide  against 
the  risk  of  coupling  and  uncoupling  and  to 
obviate  the  necessity  of  men  going  between 
the  ends  of  the  cars.  It  was  not  intended  to 
provide  a  place  of  safety  between  colliding 
cars.  Therefore,  when  a  collision  was  not  the 
proximate  result  of  the  violation  of  these 
regulations,  where  there  was  no  endeavor  to 
couple  or  uncouple  a  car  or  to  handle  it  in 
any  way,  there  can  be  no  recovery  under  the 
act.  The  absence  of  a  coupler  and  drawbar 
was  not  a  breach  of  duty  toward  a  servant 
in  that  situation.  ...  In  the  case  before  us 
the  defendant  was  engaged  in  interstate  com- 
merce. A  car  without  drawbar  or  coupler 
wan  standing  on  the  siding.  The  plaintiff's 
intestate  was  a  brakeman,  and  was  riding  on 
a  second  car  kicked  upon  the  same  siding. 
A  collision  occurred,  and  the  deceased  was 
crushed  between  the  car  upon  which  he  was 
riding  and  the  defective  car.  As  in  the 
ConsLTty  Case,  it  was  plain  that  had  the 
coupler  and  drawbar  been  present  the  two 
cars  w^ould  have  been  held  so  far  apart  that 
he  would  have  escaped  uninjured.  There  was 
no  attempt  to  couple  on  to  the  defective  car 
or  to  handle  it  in  any  way. 

**  Under  these  circumstances  Mr.  Lang  was 
not  one  of  the  persons  for  whose  benefit 
the  Safety  Appliance  Act  was  passed.  The 
collision  was  not  the  proximate  result  of  the 
absence  of  the  coupler  and  drawbar.  Their 
presence  was  not  required  so  that  they  might 
act  as  bumpers. 

**  It  is  said  that  had  the  car  not  been  de- 
fective the  work  on  hand  would  have  been 
done  in  a  different  way.  Assuming  that  this 
h  so,  still  the  collision  was  not  the  proxi- 
mate result  of  the  defect." 

XI.  Civil  Action  Abisino  Oirr  of  Violation 
OP  Section  (p.  1170) 

Contributory  negligence.— To  same  effect  as 
original  annotation,  see  Southern  Pac.  Go.  v, 
Thomas,  (Ariz.  1920)  188  Pac.  2dS. 

Proximate  cause. —  The  failure  of  a  brake- 
man  to  signal  the  engineer  before  going  be- 
tween two  cars  to  make  a  coupling  is  not 
such  an  independent  cause  as  to  break  the 
chain  of  causation  between  a  defect  in  the 
coupler  and  an  injury  to  the  brakeman  while 
making  the  coupling.  Southern  Pac.  Co.  9. 
Thomas,   (Ariz.  1920)   188  Pac.  206. 

Where  it  appears  that  the  injured  employee 
would  not  have  assumed  the  position  be- 
tween the  cars  which  resulted  in  the  injury 
if  they  had  been  equipped  with  automatic 
couplers,  proximate  cause  is  for  the  jurv. 
McAdoo  V.  McCoy,  (Tex.  Civ.  App.  1919)  215 
S.  W.  870. 

Sufficiency  of  evidence. —  To  same  effect  as 
second  paragraph  of  original  annotation,  see 
Philadelphia,  etc.,  R.  Co.  v.  McKibbin  (C.  C. 
A.  3d  Cir.  1919)  269  Fed.  476,  170  C.  C.  A. 
452,  wherein  the  court  said:  "We  do  not 
wish  to  be  understood,  however,  as  holding 
what  seems  to  have  been  conceded  in  Chicago, 
R.  I.  A  Pac.  Ry.  Co.  r.  Brown,  229  U.  S.  31f , 
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320,  33  Sup.  Ct.  840,  57  L.  Ed.  1204;  and 
what  the  court  in  San  Antonio  Ry.  i\  Wag- 
ner, 241  U.  S.  476,  484,  36  Sup.  Ct.  626, 
029  (60  L.  £d.  1110),  expressly  found  it 
unnecessary  to  determine,  *  that  the  failure 
of  a  coupler  to  work  at  any  time  sustains  a 
charge  that  the  [<Safety  Appliance]  act  has 
been  violated  * ;  nor  do  we  wish  to  be  under- 
stood as  intimating  any  opinion  upon  that 
question.  We  merely  decide  that  the  failure 
of  the  coupler  to  work  under  the  circum- 
stances above  detailed  is  some  evidence,  the 
weight  of  which  is  for  the  jury  under  all  the 
circumstances  of  a  given  case,  that  the  coup- 
ler was  not  in  the  condition  required  by  the 
act,  when  the  plaintiff  was  injured." 


[First  ed.. 


Vol.  VIII,  p.  1174,  sec.  4. 

vol.  VI,  p.  755.] 

II.  "Handholds  in  ends." 
VI.  Evidence. 


II.  "Handholds  in  Ends"  (p.  1174) 

Handholds  at  two  diagonal  comers  of  cai. 
—  Handholds  or  grab  irons  on  all  four  out- 
side comers  of  freight  cars  are  not  required 
by  this  section,  making  unlawful  the  use  of 
any  car  in  interstate  commerce  unless  such 
car  is  provided  with  secure  grab  irons  or 
handholds  in  the  ends  and  sides  for  greater 
security  to  men  in  coupling  and  uncoupling 
cars.  The  commands  of  the  statute  are  met 
by  secure  and  adequate  handholds  at  two 
diagonal  corners  of  the  car.  Boehmer  v. 
Pennsylvania  R.  Co.,  (1920)  252  U.  S.  496, 
40  S.  Ct.  409,  64  U.  S.  (L.  ed.)  — ,  ajfirming 
(C.  C.  A.  2d  Cir.  1918)  252  Fed.  553,  165 
0.  C.  A.  3. 

VI.  Evidence  (p.  1176) 

When  evidence  sufficient  to  go  to  jury. — 
Evidence  of  obvious  defect  in  grab  irons  by 
pulling  out  of  which  injury  was  caused  held 
sufficient  to  take  case  to  jury.  Ferris  v. 
Holiman,  (1920)  78  Okla,  251,  190  Pac 
409. 


Vol.  VIII,  p.  1 1 82,  sec.  8.     [First  e<L, 
vol.  VI,  p.  756.] 

Effect  of  section. —  To  same  effect  as  origi* 
nal  annotation,  see  Southern  Pac  Co.  9. 
Thomas,  (Ariz.  1920)   188  Pac  268. 

Vol.  VIII,  p.  1 1 83,  sec.  1 .     [First  ed., 
vol  X,  p.  375.] 

VI.  llfTBABTATX  CaBS    (p.   1186) 

To  the  same  effect  as  the  original  annota- 
tion, see  Jackson  v,  Pirtle,  (Ind.  App.  1920) 
m  N.  £.  306. 
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Vol.  VI II,  p.  1 1 90,  sec.  2.    [First  6d., 

1912  Supp.,  p.  336-.] 

Duty  as  absolute. —  The  duty  imposed  by 
this  section  to  equip  with  efficient  hand 
brakes  is  absolute.  Thayer  v.  Denver,  etc., 
R.  Co.,   (1919)   26  N.  M.  559,  185  Pao.  542. 

"Efficient"  defined.— The  word  "defect- 
ive" is  not  the  antonvm  of  "efficient,"  and, 
where  the  federal  Safety  Appliance  Act  re- 
quires all  cars  to  be  equipped  with  efficient 
hand  brakes,  a  finding  by  the  jury,  in  answer 
to  a  special  interrogatory,  that  the  hand 
brake  rigging  on  the  car  in  question  was  not 
in  anv  manner  defective,  is  not  equivalent  to 
a  finding  that  the  car  was  equipped  with  an 
efficient  hand  brake.  Thayer  t*.  Denver,  etc., 
R.  Co.,   (1919)   25  N.  M.  559,  185  Pac.  542. 

Vol.  VIII,  p.  1192; sec.  4.     [First  ed., 
1912  Supp.,  p.  336.] 

VIII.  ''Remedial  Acnow"  (p.  1197) 

Attaching  a  freight  car,  having  no  draw- 
bar or  coupler  at  its  rear  end,  in  the  rear 
of  the  caboose  in  an  interstate  freight  train 
and  using  it  to  haul  interstate  freight,  is  a 
violation  of  this  section,  and  renders  the 
carrier  liable  for  an  injury  thereby  caused  to 
an  employee.  Erie  R.  Co.  v,  Schleenbaker, 
(C.  C.  A.  6th  Gir.  1910)  257  Fed.  567,  168 
C.  C.  A.  617. 

Vol.  VIII,  p.  1 201 ,  sec.  2.     [First  ecL, 

1912  Supp.,  p.  339.] 

Imposition  of  absolute  duty. —  In  Thorn- 
ton 17.  Minneapolis,  etc.,  R.  Co.,  (la.  1919) 
175  N.  W.  71,  the  court  said:  "It  will  be 
noted  that,  by  section  2  of  the  Locomotive 
Boiler  Act,  it  is  made  unlawful  for  a  com- 
mon carrier  to  use  for  interstate  traffic  a 
locomotive  engine  unless  its  boiler  and  its 
appurtenances  are  in  proper  condition  and 
safe  to  operate  in  the  service  to  which  it  is 
put.  The  question  whether  this  provision  of 
this  statute  imposes  upon  the  carrier  an 
absolute  duty,  or  only  a  duty  to  use  care, 
is  not  open  to  us.  The  Supreme  Court  of 
the  United  States  has  construed  the  Safety 
Appliance  Acts  as  imposing  upon  the  carrier 
an  absolute  duty  as  distinguished  from  the 
qualified  duty  at  common  law  to  use  due 
care." 

Vd.  Vlli,  p.  1205,  sec.  1.     [First  e<L, 
1916  Supp.,  p.  215.] 

Wear  on  flange  of  locomotive  wheeL — The 

Interstate  Commerce  Commission  having  ap- 
proved rules  and  regulations  prescribing  with 
particularity  the  extent  of  wear  on  the  flange 
of  a  locomotive  wheel  which  renders  it  de- 
fective, conformity  with  those  rules  is  the 
test  of  the  duty  of  a  railroad  company  and 
the  question  of  "  ordinary  care "  is  elimi- 
nated. Lancaster  v.  Allen,  (Tex.  1920)  217 
&  W.  1032. 


Vol.  VIII,  p.  1 208,  sec.  1 .     [First  ed., 
1909  Supp.,  p.  584.] 

I.  Introductory,  739. 

2.  Construction  and  operation,  739. 

a.  In  general,   739. 

d.  Construction  controlled  by  fed- 

eral decisions,  739. 
4.  Paramount  to  state  laws,  739. 

b.  State  common  law,  739. 

c.  State  statutes,  in  general,  739. 

d.  State     Worlunen's     Compensa- 

tion Acts,  739. 

e.  State    employers'    liability    or 

death  statutes,  739. 

f.  State    laws    relating    to    pro- 

cedure, 739. 
m.  Employee    engaged   in    interstate    com- 
merce, 739. 

1.  Relation  of  employer  and  employee, 

739. 

e.  Employee    serving    two     rail- 

roads, 7^. 

2.  Employeu   in   interstate  commerce, 

740. 

a.  General  rule  and  tests,  740. 

b.  Employee  operating  train,  740. 

e.  Employees     coupling,     uncoup- 

ling or  switchmg  cars,  741. 

d.  Employee  engaged  in  construc- 
tion or  repairs,  740. 

•.  Employee  supplying  fuel  or 
water,  743. 

f.  Employee  guarding  or  inspect- 

ing property,  743. 

g.  Employee  going  to  or  return- 

ing from  work  or  t^nporarily 
diverted  therefrom,  744. 
i.  Other  employees,  745. 
IV.  Injuries  to  employees,  746. 

1.  Negligence  generally,  746. 

d.  Defects  in  cars,  engines,  spj^i- 

snoes,  etc,   746. 

(1)  In  general,  7*46. 

(2)  Du^   of    carrier    as   to 

place  to  work,  746. 

(8)  Duty  of  carrier  as  to  ap- 
pliances, etc,  745. 

(5)  Partieular  acts  or  condi- 
tions as  negligence. 
746. 
f,  Effect  of  section  on  particular 
doctrines  or  maxims, 
746. 

(2)  Fellow  servant  doctrine, 
746.       . 

2.  Persons  entitled  to  sue,  746. 

a.  In  general,  746. 

b.  Personal  r<^resentatiTes»  746. 
c  Widow,  746. 

8.  Pleadings,  746. 

a.  In  general,  746. 

b.  Particular  allegations,  746. 
4.  Practice  and  procedure,  747. 

c  Jury  of  less  than  twelTS,  747. 

e.  Form  of  verdict,  747. 
6.  Evidence,  747. 

b.  Proof  of  negligence,  747. 

d.  Presumptions,  747. 

e.  Burden  of  proof,  T47. 
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C  Damages,  748. 

a.  Beooyery  by  «nplo7M,  748. 
k  Actions  for  death,  749. 

(1)  In  ^neral,  749. 

(2)  Pecuniary  loss,  749. 

e.  Becovery  by  widow   and  chil- 
dren, 749. 
(1)   In  general,  749. 

7.  Questions  for  court  and  jury,  760. 

8.  Appeal  and  error,  750. 

I.  Intboduoiobt 

2.  Oanatruotion  <md  Operaii(m 

a.  In  General  (p.  1218) 

Pnipose  of  Act. —  "The  purpose  of  Con- 
gress, through  the  Employers'  Liability  Act 
and  the  Safety  Appliance  Acts,  considered 
together,  is  not  alone  to  make  the  defendant's 
duty  absolute,  but  also,  where,  as  here,  the 
injury  is  in  part  occasioned  by  the  failure 
of  the  carrier  to  comply  with  the  acts  men- 
tioned, to  excuse  the  employes  from  the  effect 
alike  of  the  rules  of  contributory  negligence 
and  assumption  of  risk/'  Erie  R.  Co.  i;. 
Schleenbaker,  (C.  C.  A.  6th  Cir.  1919)  267 
Fed.  667,  168  C.  C.  A.  617. 

d.  Construction  Controlled  by  Federal  Deci- 
sions (p.  1214) 

To  same  effect  as  original  annotation,  see 
Werner  r.  Southern  R.  Co.,  (Cal.  App.  1920) 
185  Pac.  1016. 

Federal  decisions  are  controlling  as  to  the 
construction  of  the  act.  McDougall  i% 
Atchison,  etc.,  R.  Co.,  (Kan.  1920)  186  Pao. 
1028;  Sazton  t?.  El  Paso,  etc.,  R.  Co.,  (Aria. 
1920)   188  Pac.  267. 

''Questions  of  either  plaintiff's  or  de- 
fendant's negligence  in  connection  with  the 
injury  are  controlled  by  the  principles  de- 
clared by  the  federal  courts  rather  than 
those  of  the  state  courts."  Kalashian  v. 
&inea,  (Wis.  1020)  177  N.  W.  602. 

4.    Paramount    to    State    Laum 

b.  State  Common  Law   (p.  1219) 

In  general — To  same  effect  as  ori^nal 
annotation,  see  Frasier  v,  Hines,  (E.  D.  S. 
C.  1919)   260  Fed.  874. 

c  State  Statutes,  in  General   (p.  1219) 

Relief  associations. —  In  the  federal  Em- 
ployers* Liability  Act,  Congress  covered  the 
responsibility  of  interstate  carriers  by  rail- 
road to  their  employes  injured  in  such  com- 
merce, and  that  act  supersedes  the  statutes 
of  the  states  on  the  subject;  but  Congress 
lias  not,  in  that  act  or  otherwise,  given  an- 
tbority  for  the  creation  and  operation  of  re- 
lief associations  which  employes  of  carriers 
engaged  in  interstate  commerce  are  com- 
pelled to  join,  -nor  for  such  association  to 
withhold  any  part  of  the  wages  of  an  em- 
ploye a^inst  his  consent  to  pay  dues  therein, 
nor  to  require  either  as  a  condition  to  se- 
furing  employment  or  being  employed.  Bal- 
timore, etc.,  R.  Co.  r.  Bailey,  (1919)  99 
Ohio  Si.  312,  124  K.  S.  196. 


d.  State  Workmen's  Compensation  Acts 

(p.  1220) 
Burden  of  showing  application  of  state 
law.— In  an  action  under  a  state  Workmen's 
Compensation  Act  the  burden  is  upon  the 
plaintiff  to  prove  a  case  within  the  statute; 
that  is,  to  show,  affirmatively,  that  the  de- 
cedent was  engaged  at  the  time  of  the  acci- 
dent in  a  service  which  was  not  regulated  by 
the  federal  Employers'  Liability  Act.  Car- 
berry  r.  Delaware,  etc.,  R.  Co.,  ( 1919) )  93 
N.  J.  L.  414,  108  Atl.  364. 

e.  State   Rmployers'  Liability  or  Death 

Statutes  (p.  1222) 

In  general. —  To  same  effect  as  original 
annotation,  see  Saxton  v.  El  Paso,  etc.,  R. 
Co.,    (Ariz.  1920)    188  Pac.  257. 

t.    State   Laws    Relating    to    Procedure 

(p.    1222) 

The  lex  fori  governs^ — To  the  same  eiTect 
as  the  original  annotation,  see  Pittsburgh, 
etc.,  R.  Co.  r.  Ireton,  (Ind.  App.  1920)  126 
N.  E.  431. 

III.  Employee  Enga&ed  in  Interstatb 

COMMEBCE 

1.  Relation  of  Employer  and  Employee 
e.  Employee  Serving  Two  Railroads  (p.  1232) 

A  brakeman  in  the  general  employ  of  an 
interstate  railway  company,  which  had  a 
contract  arrangement  with  a  connecting  rail- 
way company  for  through  freight  service 
without  change  of  crews,  was  not  in  the 
employ  of  the  latter  company  within  the 
meaning  of  the  federal  Employers'  Liability 
Act  while  his  train  was  on  that  company's 
line,  where,  under  such  contract,  each  com- 
pany retained  control  of  its  own  train  crews; 
what  they  did  upon  the  line  of  the  other 
railroad  was  done  as  a  part  of  their  duty 
to  the  general  employer,  and  so  far  as  they 
were  subject,  while  upon  the  tracks  of  the 
other  company,  to  its  rules,  regulations,  dis- 
cipline, and  orders,  this  was  for  the  purpose 
of  co-ordinating  their  movements  to  the 
other  operations  of  the  owning  company, 
securing  the  safety  of  all  concerned,  and 
furthermg  the  general  object  of  the  agree- 
ment between  the  companies.  Hull  v.  Phila- 
delphia, etc.,  R.  Co.,  (1920)  262  U.  S.  476, 
40  S.  Ct.  358,  64  U.  S.  (L.  ed.)  — ,  affirming 
(1918)  132  Md.  540,  104  Atl.  274,  wherein 
the  court  said:  "We  hardly  need  repeat 
the  statement  made  in  Robinson  v.  Bait,  k 
Ohio  R.  R.,  237  U.  S.  84,  94,  35  Sun.  Ct.  491, 
59  L.  Ed.  849,  that  in  the  Employers' 
Liability  Act  Congress  used  the  words 
•  employ^ '  and  *  employed  '  in  their  natural 
sense,  and  intended  to  describe  the  conven- 
tional relation  of  employer  and  employ^. 
The  simple  question  is  whether,  under  the 
facts  as  recited  and  according  to  the  general 
principles  applicable  to  the  relation,  Hull 
had  been  transferred  from  the  employ  of  the 
Western  Maryland  Railway  Company  to  that 
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oi  defendant  for  the  purposeti  of  Ihe  train 
movement  in  whi(^  he  was  engaged  when 
killed.  He  was  not  a  party  to  the  agree- 
ment between  the  railway  companies,  and 
is  not  shown  to  have  had  knowledge  of  it; 
but,  passing  this,  and  assuming  the  provi- 
sions of  the  agreement  can  be  availed  of  by 
petitioner,  it  still  is  plain,  we  think,  from 
the  whole  case,  that  deceased  remained  for 
ail  purposes  —  certainly  for  the  purposes  of 
the  act  —  an  employ^  of  the  Western  Mary- 
land Company  only.  It  is  clear  that  eadi 
company  retained  control  of  its  own  train 
crews;  that  what  the  latter  did  upon  the 
line  of  the  other  road  was  done  aa  a  .part 
of  their  duty  to  the  general  employer;  and 
that,  so  far  as  they  were  subject  while  upon 
the  tracks  of  the  other  company  to  its  rules, 
regulations,  dis<?ipline,  and  orders,  this  was 
for  the  purpose  of  coordinating  their  move- 
ments to  the  other  operations  of  the  own- 
ing company,  securing  the  safety  of  all  con- 
cerned, and  furthering  the  general  object  of 
the  agreement  between  the  companies.  See 
Standard  Oil  Go.  v.  Anderson,  212  U.  S.  216, 
226,  2»  Sup.  Ct.  252,  53  L.  Ed.  480. 

**  North  Carolina  R.  R.  Co.  v.  Zachary,  232 
U,  S.  248,  34  Sup.  Gt.  305,  58  L.  Ed.  591, 
Ann.  Gas.  1914C  159,  is  cited,  but  is  not  in 
point,  since  in  that  case  the  relation  of  the 
parties  was  controlled  by  a  dominant  rule 
of  local  law,*  to  which  the  agreement  here 
operative  has  no  analogy." 

2.  Smployed  in  Interstate  Commerce 

a.  General  Rule  and  Tests   (p.  1236) 

It  is  essential  to  a  case  under  the  statutes. 
—  To  same  effect  as  second  paragraph  of 
original  annotation.  f;ee  Saxton  t*.  El  Paso, 
etc.,  R.  Co.,   (Ariz.   1920)    188  Pac.  257. 

The  true  test  as  to  whether  one  is  en- 
gaged in  interstate  commerce. — '*  The  charac- 
ter of  the  commerce  the  employee  was  en- 
gaged in  is  to  be  determined  by  the  work 
he  was  actually  doing  when  injured."  Eluorr 
r.  New  Jersey  Cent.  R.  Co.,  (Pa.  1920)  110 
Atl.  79T. 

If  an  employee  at  the  time  of  his  injury 
is  engaged  in  interstate  commerce,  the  fact 
that  at  the  particular  instant  of  his  injury 
he  was  bent  on  or  actually  engaged  in 
handling  an  intrastate  shiinnent,  will  not 
necessarily  characterize  his  employment  as 
intrastate,  if  the  discharge  of  his  duty  in  that 
behalf  also  pertains  to  the  operation  of  a 
train  in  interstate  commerce.  Keathley  o. 
Chesapeakfe,  etc.,  R.  Co.,  (W.  Va.  1920)  102 
S.  E.  244. 

A  railway  employee  charged  with  the  duty 
of  sanding  the  locomotives  of  a  railway 
company  engaged  both  in  intrastate  and  in- 
terstate commerce  is  engaged  in  interstate 
commerce  within  the  meaning  of  the  federal 
Employers'  Liability  Act  when,  having 
sanded  the  last  locomotive  and  carried  the 
a?hes  from  the  drying  stove  in  the  sand 
house  to  the  ash  pit  across  the  tracks,  he 
was  struck  by  a  parsing  locomotive  on  his 


way  to  get  the  ash  pail,  which  he  had  left 
at  the  pit  while  he  went  for  a  drink  of 
water,  and  it  is  immaterial  in  what  kind 
of  commerce  the  last  locomotive  sanded  was 
engaged.  Erie  R.  Co.  t*.  Szary,  (1920)  253 
U.  S.  86,  40  S.  Ct.  454,  64  U.  S.  (L.  ed.)  — , 
affirming  (C  C.  A.  2d  Cir.  1919)  259  Fed. 
178,  170  C.  C.  A.  246. 

An  employee  moving  from  a  train  to  the 
baggage  room  on  a  truck  a  number  of  trunks 
which  had  just  arrived,  some  of  which  came 
from  points  outside  the  state,  is  within  the 
act.  Hines  r.  Wicks,  (Tex.  Civ.  App.  1920) 
220  S.  VV.  681. 

b.  Employee  Operating  Train    (p.  1244) 

Employees  within  the  statute  —  Trainmen. 
— A  member  of  a  train  crew  operating  a 
train  of  loaded  coal  cars  from  colliery  to 
Ireight  yard,  both  within  the  state,  is, 
although  his  duties  never  took  him  outside 
of  the  state,  employed  in  interstate  com- 
merce within  the  meaning  of  the  federal 
Employers'  Liability  Act  so  as  to  exclude  the 
operation  of  a  state  Workmen's  Compensa- 
tion Law,  where  the  ultimate  destination  of 
some  of  the  cars  was  a  point  outside  the 
state,  as  appears  from  instruction  cards  or 
memoranda  delivered  to  the  conductor  by  the 
shipping  clerk  of  the  mine,  each  of  which 
referred  to  a  particular  car  by  number,  and 
contained  certain  code  letters  indicating  that 
such  car  with  its  load  .would  move  beyond 
the  state,  the  course  followed  being  to  haul 
the  cars  to  the  yard  and  place  them  upon 
appropriate  tracks,  when  the  duties  of  the 
train  crew  ended,  then,  having  gathered 
them  into  a  train,  to  move  them  vfdth 
another  crew  some  10  miles  to  a  place  still 
within  the  state,  where  they  were  inspected, 
weighed,  and  billed  to  specifically  designated 
consignees  in  another  state,  parsing  in  due 
time  to  their  final  destinations  over  proper 
lines,  freight  charges  being  at  through  rates 
and  paid  for  the  entire  aistance,  beginning 
at  the  mine.  Philadelphia,  etc.,  R.  Co.  i^. 
Hancock,  (1920)  253  U.  S.  284,  40  S.  Ct. 
512,  64  U.  S.  (L.  ed.)  — ,  reversing  (1919) 
264  Pa.  St.  220,  107  Atl.  736. 

Conductor, — ^A  conductor  of  an  interstate 
train  who  has  left  his  train  at  the  end  of 
the  run  and  is  killed  while  on  his  way  to 
the  yardmaster's  ofiice  to  deliver  train 
recoras,  is  employed  in  interstate  commerce 
at  the  time  of  his  death.  Anderson  r. 
Director  General  of  Railroads,  (N.  J.  1920) 
110  Atl.  829,  wherein  the  court  said:  "  The 
first  ground  upon  which  a  reversal  is  sought 
19^  that  there  was  no  proof  in  the  case  to 
support  the  conclusion  that  plaintifTs  de- 
cedent came  to  his  death  while  employed 
by  the  defendant  in  interstate  commerce. 
The  testimony  showed  the  following  situa- 
tion: The  decedent  was  conductor  upon 
a  freight  train  which  was  carrying  articles 
of  interstate  conmierce  over  the  Camden  k 
Atlantic  Railroad.  When  the  train  reached 
the  freight  yard  in  Camden,  his  control  over 
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it  ceased;  but  his  work  in  connection  with  it 
was  not  terminated  until  he  had  deUvered 
certain  train  records,  which  he  had  kept,  to 
the  yardro  aster.  For  the  purpose  of  per- 
forming this  duty  he  got  down  from  his  train 
and  jumped  upon  the  step  of  a  passing  loco- 
motive to  save  time  in  reaching  the  yard- 
master's  office.  As  this  engine  was  proceed- 
ing on  its  way,  the  engine  of  another  train 
collided  with  it  at  a  switch  point  with  such 
force  as  to  throw  it  from  the  track.  Ander- 
son's death  resulted  from  the  collision. 
Although  it  is  conceded  that  Anderson,  while 
in  charge  of  the  train,  was  employed  by  the 
defendant  in  interstate  commerce,  the  con- 
tention is  that  he  ceased  to  be  so  employed 
as  soon  as  he  left  it.  But  this  suggestion 
is  without  merit,  for  his  duty  with  reJation 
to  the  subject-matter  of  the  transportation 
was  not  ended  until  he  had  turned  over  his 
records  to  the  yardmaster;  and  the  mere 
fact  that  he  had  left  the  train  in  the  per- 
formance of  that  duty  did  not  at  all  change 
the  character  of  his  employment." 

c.  Employees    Coupling,    Uncoupling   or 
Switching  Cars   (p.   1248) 

Employees  within  the  statute — CoupUng  or 
uncoupling, — An  employee  engaged  in  coup- 
ling certain  ''  special  service  cars  **  used  ex- 
clusively in  particular  interstate  shipments, 
preparatory  to  their  being  taken  to  a  station 
whence  they  were  to  be  sent  out  of  the  state, 
is  engaged  in  interstate  commerce.  McAdoo 
V.  McCoy,  (Tex.  Civ.  App.  1919)  215  S.  W. 
870. 

Switching, — A  switch  tender,  injured  by 
an  engine  leaving  a  switch,  cannot  be  held  to 
have  been  injured  in  interstate  commerce 
where  there  is  no  evidence  to  show  that  the 
engine  was  being  used  in  interstate  com- 
merce. Missouri  Pac.  R.  Co.  v,  Mette,  (C.  C. 
A.  8th  Cir.  1919)  261  Fed.  755. 

d.    Employee    Engaged    in    Construction    or 
Repairs   (p.  1254) 

Employees  within  the  statute  —  ^oa<f&0<i 
and  tracks, —  To  same  effect  as  original  an- 
notation, see  Frazier  v,  Hines,  (E.  D.  S.  C. 
1019)    260  Fed.   874, 

A  section  hand  proceeding  to  a  handcar 
for  the  purpose  of  going  with  the  rest  of  the 
crew  to  repair  a  transfer  track,  so  called, 
used  in  interstate  commerce  was  held  within 
the  scope  of  this  section  in  the  ca^se  of  Kala- 
shian  v.  Hines,   (Wis.  1920)    177  N.  W.  602. 

In  Lammers  <?.  Chicago  Great  Western  R. 
Co.,  (la.  1919)  175  N.  W.  311,  wherein  it 
appeared  that  a  section  hand  was  injured 
while  unloading  rails  on  the  main  line  of  an 
interstate  railroad  for  use  in  repairing  the 
same,  the  court  said:  "  If  at  the  time  of  the 
accident,  the  rails  were  being  unloaded  to  be 
used  in  repairing  a  track  used  by  defendant 
for  the  movement  of  interstate  trains,  he 
was  employed  in  interstate  commerce, 
whether  the  particular  train  from  which  the 


rails  were  being  unloaded  had  in  fftct  come 
from  another  s^te  into  Iowa  or  not." 

Bridges, — To  same  effect  as  original  anno- 
tation, see  Kansas  City  Southern  R.  Co.  v, 
Martin,  (C.  C.  A.  5th  Cir.  1920)  262  Fed. 
241,  wherein  it  was  said:  "The  plaintiff 
was  a  member  of  a  bridge  gang  employed  in 
maintaining  and  repairing  bridges  constitut- 
ing part  of  lines  of  railway  in  use  by  the 
defendant  in  interstate  commerce.  When  he 
was  injured,  he,  as  a  member  of  such  gang, 
was  assisting  in  unloading  timbers  and  cross- 
ties  from  a  car  at  a  point  near  a  bridge  on 
the  defendant's  line  of  railway  over  the  Cal- 
casieu river,  near  Lake  Charles,  La.;  the 
purpose  being  to  use  the  timbers  and  ties 
so  placed  in  the  reconstruction  or  repair  of 
that  bridge  as  soon  as  the  required  material 
could  be  assembled,  without  causing  an  inter- 
ruption of  the  use  of  the  bridge  in  interstate 
commerce.  It  is  settled  that  the  repair  .of 
bridges  or  other  structures  constituting  part 
of  a  railway  in  use  as  an  instrumentality  of 
interstate  commerce  is  so  closely  related  to 
such  commerce  as  to  be  in  le^al  contempla- 
tion a.  part  of  it,  that  a  railway  employfi 
engaged  in  such  work  is  to  be  regarded  as 
engaged  in  interstate  commerce,  and  that 
preparatory  steps  taken  with  the  purpose  of 
furthering  the  actual  work  of  repair  or  re- 
construction constitute  a  part  of  such  com- 
merce within  the  meaning  of  the  act.  Peder- 
son  V.  Delaware,  Lackawanna  &  Western 
R.  R,  Co.,  229  U.  S.  146,  33  Sup.  Ct.  648, 
57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153;  South- 
ern Railway  Co.  f.  Puckett,  244  U.  S.  671,  37 
Sup.  Ct.  703,  61  L.  Ed.  1321,  Ann.  Cas.  1918B, 
69;  Louisville  &  Kashville  R.  R.  Co.  t?. 
Parker,  242  U.  S.  13,  37  Sup.  Ct.  4,  61  L.  Ed. 
119;  Philadelphia,  Baltimore  &  Washington 
R.  R.  Co.  f.  Smith,  250  U.  S.  101,  39  Sup. 
Ct.  396,  63  L.  Ed.  — . 

"  The  work  in  which  the  plaintiff  was  en- 
gaged when  he  was  hurt  was  not  more  re- 
mote from  the  actual  making  of  the  repairs 
being  prepared  for  than  the  work  which  was 
held  to  be  a  part  of  interstate  commerce  in 
the  cases  of  Pederson  v,  Delaware,  Lacka- 
wanna &  Western  R.  R.  Co.,  supra,  and 
Philadelphia,  Baltimore  &  W^ashington  R.  R. 
Co.  V.  Smith,  supra.  We  are  of  opinion  that 
the  doing  of  that  work  is  to  be  considered  as 
a  part  of  what  was  required  to  effect  the 
repair  of  the  bridge  near  which  it  was  being 
rione,  and  that  the  plaintiff  in  taking  part 
in  that  work  was  engaged  in  interstate  com- 
merce." 

An  employee  engaged  in  unloading  from 
a  flat  car  old  timbers  taken  from  a  bridge 
used  in  interstate  commerce  as  a  result  of 
the  repair  thereof  is  within  the  Act.  Manes 
r.  St.  Louis-San  Francisco  R.  Co.,  (Mo. 
App.  1920)    220  S.  W.  14. 

Engine  or  car. —  A  car  repairer  injured 
while  carrying  bolts  to  repair  a  car  used  in 
interstate  commerce  is  engaged  in  interstate 
commerce  at  the  time  of  his  injury.  Central 
K.  Co.  V,  Sharkey,  (C.  C.  A.  2d  Cir.  1919) 
259  Fed.  144,  170  C.  C.  A.  212. 


742 


FED.  STAT.  ANN.— 1920  SUPP. 


Loading  rails, —  An  employee  engaged  in 
loading  on  a  flat  car  rails  to  be  used  in  a 
railroad  yard  which  was  used  for  both  inter- 
state and  intrastate  traffic  is  within  the  act. 
Coons  V,  Louisville,  etc.,  R.  Co.,  (I9I9)  185 
Ky.  741,  215  S.  W.  946. 

Erecting  hlodk  signal  system  on  a  line  of 
track  used  for  both  interstate  and  intrastate 
traffic  is  within  the  act.  Saxton  r.  £1 
Paso,  etc.,  R.  Co.,  (Ariz.  1920)  188  Pac. 
257. 

Painting  poles  carrying  electric  wires, — 
Where  an  employee  of  defendant  was  en- 
gaged in  his  employment  of  painting  a  pole 
used  by  defendant  in  its  electric  railroad 
operation,  in  interstate  commerce,  between 
Manhattan  Transfer  and  the  city  of  New 
York,  and  was  injured  by  the  negligent  act- 
of  a  coemployee,  the  case  falls  within  the 
provisions  of  the  federal  Employers'  Lia- 
bility Act,  which  eliminates  the  negligence  of 
a  fellow  employee  as  a  defense  to  an  action 
under  the  act.  Stiedler  v.  Pennsylvania  R. 
Co.,  (N.  J.  1920)   109  Atl.  512. 

Employees  not  within  the  statute  —  Oa/r- 
penter  repairing  coal  chute. —  A  carpenter 
employed  by  a  railroad  company  in  repairing 
a  chute  within  a  state  for  tne  supply  of  coal 
to  its  interstate  and  intrastate  trains  is 
not  engaged  in  interstate  commerce  within 
the  intent  and  meaning  of  the  federal  Em- 
ployers' Liability  Act,  and  his  suit  under 
the  act  to  recover  damages  for  a  personal  in- 
jury thus  occurring,  alleged  to  have  been 
caused  by  the  railroad's  negligence,  brought 
in  the  state  courts,  will,  on  motion  for  judg- 
ment of  nonsuit,  be  dismissed.  Capps  v. 
Atlantic  Coast  Line  R.  Oo.,  (1919)  178 
N.  C.  568,  101  Sw  E.  216,  wherein  the 
court  said :  "  In  the  verv  recent  case  of 
New  York  Central  Ry.  V,  Gallagher,  Guard- 
ian, 248  U.  S.  559,  a  petition  for  certiorari 
was  denied  in  a  suit  where  an  employee  of 
a  company  engaged  in  transportmg  both 
kinds  of  commerce,  was  killed  in  repairing 
coal  packets  of  the  company  from  which 
coal  was  supplied  from  time  to  time  to  loco- 
motives engaged  in  both  inter-  and  intra- 
state commerce.  That  case  originated  on 
petition  before  the  industrial  commission  of 
the  state  of  New  York  under  a  state  statute 
for  a  claim  on  behalf  of  the  infant  dependent 
children  of  Daniel  T.  Gearty,  the  deceased 
employee;  the  facts  stated  being  to  the  effect . 
that  he  came  to  his  death  from  injuries  re- 
ceived by  a  fall  from  a  plank  on  which  he 
was  standing  and  engaged  in  cutting  heads 
off  bolts  in  the  coal  pocket  building,  etc. 
The  commission  have  allowed  the  claim,  the 
cause  was  carried  by  appeal  of  the  railroad 
company  to  the  appellate  division  of  the 
Supreme  Court  on  the  ground  that  as  the 
facts  disclosed  a  case  under  the  federal  Em- 
ployers' Liability  Act,  the  proceeding  under 
the  state  statute  could  not  be  maintained. 
The  court  ruled  that  the  federal  act  did  not 
apply,  and  in  sustaining  the  award  of  pe- 
titioner's claim,  it  was  held  that  a  carpenter 
in  the  general  employ  of  a  state  railroad  en- 


gaged in  repairing  coal  powckets  from  which 
coal  was  supplied  to  engines  of  the  com- 
pany engagea  in  inter-  and  intrastate  com- 
merce, was  not  engaged  in  repairing  an  in- 
strumentalitv  of  interstate  commerce,  so  aa 
to  prevent  the  application  of  the  state  atat- 
ute,  etc.  180  N.  Y.  App.  Div.  (S.  Ct.)  88. 
This  ruling  wag  affirmed  by  the  Court  of 
Appeals  (222  N.  Y.  649).  A  petition  for 
certiorari  to  the  Supreme  Court  of  the 
United  States  setting  forth  that  the  facts 
brought  the  cause  within  the  provision b 
of  the  federal  Employers'  Liability  Act 
was  denied  as  stated.  True,  the  action  of 
the  Supreme  Court  on  these  petitions  for 
certiorari  is  not  always  necessarily  in- 
tended to  be  controlling  as  a  precedent,  the 
exercise  of  revising  power  of  the  court  in 
this  manner  being  to  some  extent  discretion- 
ary (Hamilton  Shoe  Co.  r.  Wolf  Bros.,  240 
U.  S.  251;  Forsyth  V,  Hammond,  166  U.  S. 
514,  515) ;  but  on  a  judgment  making  final 
disposition  of  the  cause,  and  where  the 
petition  for  certiorari  directly  challenged  the 
right  of  the  state  board  to  allow  the  claim, 
on  the  ground  that  the  federal  statute  was 
controlling  in  the  matter,  it  is  Uie  reason- 
able and  well  nigh  the  necessary  inference 
that  the  Supreme  Court  of  the  United  States 
intended  to  affirm  the  ruling  of  the  New  York 
court  that  the  act  of  the  deceased  employee 
was  not  one  in  aid  of  interstate  conmierce. 
From  these  decisions  we  conclude  that  coal 
as  an  agency  of  interstate  transportation  does 
not  become  such  until  it  is  supplied,  or  in 
the  act  of  being  supplied,  to  engmes  or  trains 
engaged  at  the  time  in  carrying  interstate 
commerce,  and  that  the  making  of  repairs  on 
a  chute  or  structure  where  it  is  stored  for 
the  purpose  of  being  supplied  to  inter-  and 
intrastate  engines  as  called  for  is  not  such 
an  act  in  aid  of  interstate  transportation  as 
to  bring  an  injured  employee's  cause  within 
the  provisions  of  the  federal  statute,  the 
same  being  too  remote.  The  case  of  B.  &  O. 
R.  R.  V.  Branson,  242  U.  S.  623,  reversing 
a  decision  of  the  state  court  in  which  recov- 
ery had  been  awarded  under  the  federal  Act, 
and  two  decisions  in  the  state  court  where 
relief  under  the  Act  was  denied,  Zavitocki'a 
Administrator  17.  Chicago  Ry.,  161  Wis.  461, 
and  case  of  Grand  Trunk  Ry.,  reported  in 
100,  at  p.  908,  are  in  general  approval  of  the 
position." 

Cofistruction  of  new  depot  and  semaphore, 
— An  employee  injured  while  assisting  in  the 
construction  of  a  new  depot  and  semaphore 
is  not  engaged  in  interstate  commerce.  Wil- 
liams i\  Schaff,  (Mo.  1920)  222  S.  W.  412, 
wherein  it  was  said:  "Neither  the  sema- 
phore plaintiff  waa  assisting  to  build  nor 
the  new  depot  was  yet  in  use  in  any  kind 
of  commerce;  for  the  old  semaphore  and 
depot  had  not  been  discarded.  In  fact  the 
new  ones  were  incomplete  and  the  semaphore 
appears  to  have  been  far  from  completion. 
As  suggested  by  Judge  Sanborn,  in  the  Bra  via 
Case  [217  Fed.  234],  neither  had  ever  been 
used,  and  it  is  possible  neither  aver  would 
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be  used,   for   lomA  mishap   might   deetroy 
them.*' 

Laborer  working  in  iunnoL — ^An  emplojat 
killed  by  a  train  while  working  in  a  tunnel 
not  lued  in  the  business  of  interstate  com* 
meroe  was  not  killed  while  engaged  in  inter- 
state oonunerce.  Tilli  i?.  Philadelphia,  etc., 
K.  Qo.,  (1919)  263  Pa.  St.  558,  107  Atl.  330. 

e.  Employee  Supplying  Fuel  or  Water 

(p.  1267) 

Employees  within  the  act  —  Supplying 
fuel. —  If  an  employee  is  injured  while  coal- 
ing an  engine  for  an  interstate  trip,  he  is 
entitled  to  the  benefits  of  this  act,  although 
the  accident  occurred  prior  to  the  actual 
coupling  of  the  engine  to  the  interstate  cars. 
Moore  v.  Grand  Trunk  R.  Co.,  (Vt.  1919) 
108  Atl.  334,  {following  New  York  Cent., 
etc.,  R.  Co.  V.  Carr,  (1915)  238  U.  S.  260, 
36  S.  Ct.  780,  59  U.  S.  (L.  ed.)  1298), 
wherein  the  court  said: 

"  In  simple  form  the  question  under  dis- 
cussion comes  to  this:  Enerine  1018,  mtik.- 
ing  its  regular  trips,  arrived  in  Island  Pond 
at  5  p.  m.,  on  the  day  of  the  accident,  as  an 
instrumentality  of  international  and  inter- 
state commerce,  and  left  there  at  6  a.  m., 
next  morning,  as  such  an  instrumentality. 
Did  it,  by  being  detached  from  the  train  it 
hauled  in,  lose  its  international  and  inter- 
state character  so  that  the  plaintiff,  when 
eiAgaged  in  coaling  it,  was  not  employed  in 
such  commerce,  within  the  meaning  of  the 
Employers'  Liability  Act? 

"  Supplying  the  locomotive  with  coal  and 
water,  and  looking  after  the  lire,  on  coming 
into  that  terminal,  were  acts  essential  to  the 
loccmiotive's  further  efficient  operation,  but 
having  no  tendency  to  show  an  interruption 
in  its  international  work;  but  rather,  in  the 
circumstances  including  the  time  of  day  and 
the  early  hour  of  its  departure  the  next 
morning  on  its  regular  trip,  they  were  acts 
which  might  reasonably  be  considered  as 
tending  to  show  preparation  for  that  run. 
Considering  therewith  that  the  evidence  was 
such  as  (we  think)  reasonably  to  warrant  a 
finding  that  this  locomotive  was  destined  for 
such  run,  by  an  order  issued  prior  to  the 
time  of  the  accident,  it  seems  clear  that,  as 
the  case  stood,  the  question  of  whether  the 
engine  and  the  plaintiff  were,  at  the  time  in 
question,  engaged  in  an  act  so  closely  related 
to  international  or  interstate  commerce  as  to 
be  practically  a  part  of  it,  was  for  the  jury 
to   determine  under  proper  instructions." 

Supplying  water, —  An  employee  of  an  in- 
terstate railway  company  assigned  to  duty  in 
a  signaling  tower  and  pumping  station  was 
engi^ed  in  interstate  commerce  within  the 
meaning  of  the  federal  Employers'  Liability 
Act  whils  starting  a  gasoline  engine  at  the 
pumping  station,  which  was  used  to  pump 
water  into  a  tank  from  which  water  was  to 
bn  aupplied  daily  to  locomotives  in  whatever 
conomerce,  interstate  or  intrastate,  engaged. 
Erie  R.  Co.  v.  Collins,  ( 1920)  253  U.  S.  77, 
40  S.  Ct.  450,  64  U.  S.  (L.  ed.)  — ,  affirming 


(O.  C.  A.  2d  Cir.  1919)   259  Fed.  172,  170 
C.  C.  A.  24a 

f.  Employee  Guarding  or  Inspecting  Property 

(p.  1269) 

Employees  within  the  statute  —  A  flagman 
stationed  ae  a  watohma^n, — ^To  the  same  effect 
as  the  original  annotation  see  Pittsburgh, 
etc.,  R.  Co.  V.  Industrial  Commission,  (1920) 
2^1  111.  396,  126  N.  E.  128,  wherein  the  evi- 
dence showed  that  the  plaintiff's  intestate 
was  killed  by  an  intrastate  train  at  a  cross- 
ing where  he  flagged  both  interstate  and 
intrastate  trains;  Chicago,  etc.,  R.  Co.  v. 
Industrial  Commission,  (1919)  288  HI.  603, 
124  N.  E.  344,  wherein  the  court  after  quot- 
ing from  a  case  in  point  said: 

''This  quotation  is  from  Southern  Pacific 
Co.  V.  Industrial  Accident  Com.  of  California, 
174  Cal.  8,  161  Pac.  1139,  L.  R.  A.  1917E 
262,  and  it  is  a  case  strikingly  in  point. 
There  a  crossing  flagman  was  engaged  in 
flagging  the  highway  for  an  intrastate  train, 
and  yet  he  was  held  to  be  employed  in  inter- 
state commerce,  where  there  was  evidence 
that  the  track  which  he  was  protecting  was 
used  indiscriminately  for  intrastate  and 
interstate  commerce.  The  same  reasoning 
was  adopted  in  Southern  Pacific  Co.  V.  In- 
dustrial Accident  Com.  of  California,  174 
Cal.  16,  161  Pac.  1142,  where  the  flagman  was 
working  at  the  crossing  of  a  side  track  con- 
necting the  main  line  with  the  freight  depot, 
the  side  track  being  used  indiscriminately  for 
intrastate  and  interstate  commerce.  ...  It 
has  been  contended  by  defendant  in  error 
that  while  the  deceased  may  have  been  killed 
by  a  train  engaged  in  interstate  commerce 
he  was  not  killed  by  a  train  of  the  plaintiff 
in  error;  therefore  he  was  not  engaged  in 
interstate  commerce  of  his  emplover.  We 
cannot  agree  with  this  view.  If  an  em- 
ploy6  is  engaged  in  protecting  the  instru- 
mentalities of  the  interstate  commerce  of  his 
master  and  is  killed  in  the  course  of  this 
employment,  his  injuries  arise  out  of  his 
employment,  and  the  cause  is  one  within  the 
scope  of  the  federal  Employers'  Liability  Act, 
regardless  of  who  inflicts  the  injury  causing 
the  death." 

A  u>atchma/n  at  a  pier  used  for  the  landing 
of  boats  operated  by  a  railroad  company 
and  used  entirely  in  interstate  commerce  is 
within  the  act.  Delaware,  etc.,  R.  Co.  t*. 
Busse,  (C.  C.  A.  2d  Cir.  1920)  263  Fed.  516. 

Employees  not  within  the  statute  — Watch- 
man.— ^Where  a  night  watchman  in  a  rail- 
road yard  is  killed  by  an  engine  of  another 
company  while  he  was  standing  on  the  lat* 
ter's  track  east  of  his  employer's  track,  mere 
proof  that  a  regular  interstate  freight  train 
of  his  employer,  which  it  was  a  particular 
part  of  his  duty  to  watch  to  prevent  theft 
from  the  cars,  was  pulling  out  of  the  yard  at 
the  time  on  the  track  west  of  the  one  where 
he  was  killed,  and  that  he  had  been  directed 
to  be  ahvavs  on  the  east  side  of  that  train, 
does  not  show  that  he  was  engaged  in  inter- 
state commerce  at  the  time  he  was  killed. 
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AtchiBon,  etc.,  R.  Co.  t?.  Industrial  Commis- 
Bion,  (1919)  290  III.  690,  126  N.  E.  380. 

In  Chicago,  etc.,  R.  Co.  r.  Industrial  Com- 
mission, (1919)  290  111.  599,  125  N.  E.  378, 
an  employee  whose  duty  it  was  to  guard 
property  of  a  railroad  company  in  its  yards 
and  who  was  shot  by  men  carrying  sacks  of 
coal  which  had  been  stolen  from  cars  stand- 
ing m  fi,  yard  was  held  not  engaged  in  inter- 
state commerce  at  the  time  of  the  shooting 
under  circumstances  stated  by  the  court  as 
follows : 

"His  duties  were  to  guard  the  property  of 

i^tf^'^'^P*?/'  ^"^  *"  property  being  trins- 
ported  by  it  as  a  common  carrier,  to  prevent 
theft,  and  to  apprehend  persons  stealing  or 
suspected    of    stealing    property.      Prior    to 
deceaseds  injury  merchandise  had  been  stolen 
from  cars  in  trains  Nos.  94  and  98  while  in 
the  yards.    These  were  both  interstate  trains. 
1.  J.  Keardon  was  deceased's  immediate  su- 
perior.     Deceased    reported    for    duty   at    6 
o  clock  p   m.  August  2l8t,  and  he  and  Rear- 
x?°  ITo  V  i°p*^®r  to  the  yards,  where  train 
rjo.  98  had  been  made  up  and  was  standing. 
Their  purpose  was  to  guard  it,  and  merchan- 
dise with  which  it  was  loaded,  while  it  stood 
m  the  yards  and  as  it  was  passing  out  of  the 
East  St.  Louis  terminals.    About  7:30  p.  m. 
the   train    was   ready   to   depart.     Reardon 
boarded  it  about  the  middle  and  directed  de- 
ceased to  go  on  ahead  of  it  and  hide  him- 
self behind  a  pile  of  ties  on  the  east  side  of 
the  tracks  of  the  Chicago  &  Alton  Railroad 
and  between  them  and  the  tracks  of  the  Wa- 
bash Railroad  Company.     The  headlight  of 
train  No.  98  was  plainly  visible  at  this  point. 
A    few    days    previous    the   train    had    been 
broken    into   and   a   case  of   shoes   dropped 
out  of  the  car  about  the  point  where  Lam- 
bert  was    sent  to   secrete   himself.     At  the 
same  time   it  was   also   deceased's  duty  to 
apprehend  any  person  stealing  any  property 
in  the  yards  who  might  come  imder  his  ob- 
servation   or    whom    he    might    suspect    of 
stealing.     After  deceased  had  taken  his  po- 
sition and  the  train  had  started,  but  before 
it  reached  the  place  where  he  was  hiding, 
he  saw  two  men  coming  toward  him  from 
the   Wabash   right   of   way,   carrying   sacks 
filled   with   some   articles   to   him  then   un- 
known.    He   left   his   hiding  place,   started 
toward  them,   and   called   to  them   to  halt, 
w^hereupon  they  opened  fire  on  him  and  shot 
him  and  escaped.     It  was  subsequently  aa- 
certained  that  the  sacks  the  men  were  car- 
rying  contained    coal.      A   number    of   cars 
loaded   with   coal   were   standing  on  nearby 
tracks.     A  few  minutes  after  deceased  was 
shot  train  No.  98  arrived  at  that  point,  and 
he  was  placed  upon  the  engine  and  taken 
to  a  hospital." 

Flagman,^  See  Di  Donato  t?.  Philadelphia, 
etc.,  R.  Co.,  (1920)  266  Pa.  St.  412,  109  AtL 
627,  which  held  that  a  flagman  was  not  en- 
gaged in  interstate  commerce  while  flagging 
an  intrastate  train  though  the  track  was  used 
for  both  intrastate  and  interstate  commerce. 


The  court  said:     ''  But  a  crossing  flagman  is 
in  the  nature  of  a  traffic  officer  who  protects 
the  public  and  pilots   each   train   over  the 
(Tossinff;  and  how  can  it  be  said  that  he  is 
engaged  in  through  traffic  when  so  conduct- 
ing a  local  train  ?    He  is  assisting  that  train, 
and  his  act  is  not  essentially  different  from 
that  of  a  conductor  or  brakeman  thereon ;  for 
each  is  working  for  the  safety  of  the  train. 
Yet  an  employ^  upon  an  intrastate  train  is 
not    engaged    in    interstate    commerce.      HL 
Cent.  R.   R.   t?.   Behrens,  223  U.   S.  473,  34 
Sup.    a.    646,    58   L.   Ed.    1051,   Ann.    Cas. 
1914C,  163.     However,  it  is  urged  that  flag- 
ging a  local  train  promotes  its  safe  passage, 
and  thus  tends  to  keep  the  track  open  and 
clear  for  through  traffic;   but  certainly  no 
more  so  than  the  work  of  the  crew  of  the 
intrastate  train  on  the  same  track,  and,  if 
this  incidental  matter  of  keeping  the  trade 
open  renders  the  one  an  interstate  employ- 
ment, why  not  both  ?    The  repair  of  a  track 
or    bridge    over    which    interstate   commerce 
passes  is  a  direct  immediate  benefit  thereto, 
entirely  unlike  any  remote  or  collateral  bene- 
fit it  might  possibly  derive  from  flagging  an 
intrastate  train.     And  the  true  rule  appar- 
ently is  that  to  come  within  the  range  of 
interstate  commerce  the  work  must  bear  di- 
rectly, and  not  remotely,  thereon;  otherwise 
practically  all  local  work  on  trunk  railways 
would  be  in  interstate  commerce;  for  one  can 
scarcely  conceive   of  any  act  so   done   that 
might  not  have  some  r«note  bearing  upon 
such  commerce.    So,  while  this  question  (kiea 
not  seem  to  have  been  directly  decided  by  the 
United  States  Supreme  Court,  and  the  rul- 
ings thereon  by  other  courts  are  not  in  har- 
mony, we  conclude  that  a  crossing  watchman 
while  flagginjB;  an  intrastate  train  is  not  em- 
ployed   in    interstate    commerce,    although 
trains   engaged   in  such   commerce  use   the 
same  tracks." 

g.  Employee  Going  to  or  Returning  from 
Work  or  Temporarily  Diverted  Therefrom 
(p.  1271) 

Employees  within  the  statute.— An  em- 
ploy^ of  an  interstate  railway  carrier,  en- 
gaged in  working  as  a  section,  man  upon  the 
railroad  of  such  carrier,  who  is  injured  re- 
turning from  his  work  by  attempting  to 
board  a  moving  freight  train,,  pursuant  to 
directions  or  orders  of  the  section  foreman 
so  to  do,  is  engaged  in  interstate  commerce 
within  the  meaning  of  the  Employers'  Lia- 
bility Act.  Schantz  t?.  Northern  Pac  R.  Co., 
(N.  D.  1919)   173  N.  W.  656. 

Employees  not  within  the  statute^— An 
employee  riding  home  in  a  train  of  his  em- 
ployer on  a  pass  after  having  finished  his 
day's  work  as  fireman  on  an  interstate  train 
and  registering  and  checking  out  with  other 
members  of  the  train  crew,  is  not  then  en- 
gaged in  interstate  commerce.  Knorr  r. 
New  Jersey  Cent.  R.  Co.,  (Pa.  1920)  110  AtL 
797. 
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i.  Other  Employees  (p.  127«5) 

Smployeet  within  the  etatnte  —  Electric 
lineman. —  The  work  of  an  electric  lineman 
in  wiping  insulators  on  one  of  the  main  elec- 
tric cables  of  an  interstate  railway  carrier 
running  from  a  power  house  to  a  reduction 
and  transforming  station,  whence  the  current 
ran  to  the  trolley  wires  and  thence  to  the 
motors  of  the  carrier's  cars  engaged  in  both 
intrastate  and  interstate  commerce,  is  so  di- 
rectly and  intimately  connected  with  inter- 
state transportation  as  to  render  a  state 
workmen's  compensation  law  inapplicable, 
where  the  lineman  was  killed  as  the  result 
of  an  electric  shock  received  while  so  en- 
gaged. Southern  Pac.  Co.  v.  Industrial 
Ace.  Commission,  (1920)  251  U.  S.  259,  40 
S.  Ct.  130,  64  U.  S.  (L.  ed.)  — ,  revereing 
(1918)   178  Cal.  20,  171  Pac.  1071. 

Baggage  agent. — A  baggage  agent  whose 
duty  it  was  to  meet  both  interstate  and  in- 
trastate trains  of  the  railroad  company  by 
whom  he  was  employed,  and  to  put  on  and 
take  off  baggage,  and  who  was  killed  by  an 
interstate  train  whilst  in  the  performance  of 
that  duty,  must  be  held  to  have  been  en- 
gaged in  '*  interstate  commerce  "  at  the  time 
he  waa  killed.  Carberry  v,  Delaware,  etc, 
R.  Co.,  (1919)  93  N.  J.  L.  414,  108  Atl. 
364. 

Engine  toaeher  in  roundhouse, — ^An  engine 
washer  injured  by  reason  of  the  unlighted 
condition  of  a  turntable  used  in  part  for  en- 
gines used  in  interstate  traffic  is  within  the 
act.  Lusk  V.  Bandy,  (1919)  76  Okla.  108, 
184  Pac  144. 

t  trucker  injured  while  unloading  inter- 
state freight  at  destination  waa  held  to  be 
engaged  in  interstate  commerce  in  Cox  v,  8t. 
Louis,  etc.,  R.  Co.,  (Tex.  1920)  222  8.  W. 
964. 

Bmployeet  not  within  the  statute  —  Bn^ 
ployee  cutting  up  timber  for  erosatiee. — 
Where  plaintiff,  who  was  employed  by  de- 
fendant, a  railroad  company  engaged  in 
both  interstate  and  intrastate  commerce,  was 
injured  while  working  in  a  saw  mill  main- 
tained and  operated  by  defendant  for  cutting 
up  timber  and  logs  in  making  crossties,  and 
it  does  not  appear  that  the  ties  being  made, 
at  the  time  plaintiff  was  injured,  were  in- 
tended for  any  particular  track  or  place  or 
for  any  particular  work  of  repair,  but  were 
for  use  generally  at  some  future  time,  the 
purpose  for  which  the  crossties  were  in- 
tended was  not  then  so  defii^ite  and  certain 
as  to  be  beyond  the  possibility  of  a  change 
iu  the  use  to  which  they  would  be  devoted 
or  from  their  being  withdrawn  from  such 
purpose  altogether,  and,  hence,  the  work 
in  which  plaintiff  was  engaged  had  no  imme- 
diate connection  with  interstate  commerce, 
and  he  cannot  recover  under  the  federal 
Kmployers'  Liability  Act.  Buynofsky  r. 
Lehigh  Valley  R.  Co.,  (1920)  228  N.  Y.  249, 
126  X  E.  714,  revereing  (1918)  183  App. 
Div.  901,  169  N.  Y.  S.  1086. 


XV.  iKJtnUXS  TO  BMTLOtttBA 

1.  NegUgenoe  Q-enerally 
d.  Defects  in  Cars,  Engines,  Applianoat,  6t6. 

(1)   In  General    (p.  1280) 

Worn  flange  on  locomotive  wheel. —  The 
Interstate  Commerce  Comniission  having  ap- 
proved rules  and  regulations  prescribing 
with'  particularity  the  extent  of  wear  on  the 
flange  of  a  locomotive  wheel  which  renders 
it  defective,  conformity  with  those  rules  is 
the  test  of  the  duty  of  a  railroad  company 
and  the  question  of  ''  ordinary  care "  is 
eliminated.  Lancaster  v.  Allen,  (Tex.  1920) 
217  S.  W.  1032. 

EMdence  of  cause  of  injury. —  In  Louis- 
ville, etc.,  B.  Co.  V.  Campbell,  (1919)  186 
Ky.  628,  21T  S.  W.  687,  evidence  of  the  cause 
of  injury  was  held  inadequate  in  an  action 
for  injuries  resulting  from  falling  from  a 
hand  car,  the  theory  that  the  fall  was  due 
tu  a  defect  in  the  handle  of  the  hand  car 
being  held  to  rest  on  mere  speculation. 

(2)   Duty  of  Carrier  as  to  Place  to  Work 

(p.  1280) 

Duty  of  employer  as  to  place  to  work. — 
To  same  effect  as  original  annotation,  sea 
Lehigh  Valley  R.  Co.  t\  Scanlon,  (C.  C.  A. 
2d  Cir.  1919)  259  Fed.  137,  170  C.  C.  A. 
205,  holding  that  the  placing  of  a  train  on 
a  certain  track  so  that  a  switch  tender  waa 
compelled  to  mount  upon  the  coupling  of  the 
cars  to  cross  the  track,  thus  causing  his 
injury,  was  a  violation  of  the  employer's 
duty  to  provide  him  a  safe  place  in  which 
to  work. 

Likewise  leaving  brake  beams  scattered  in 
switch  yard  is  negligence  which  will  sustain 
a  recovery  by  a  switch  tender  injured  by 
stumbling  thereon.  Lock  r.  Chicago,  etc.,  R. 
Co.,  (Mo.  1920)  219  S.  W.  919. 

But  it  is  not  negligence  for  a  railroad 
company  to  use  a  car  float,  built  as  such 
floats  usually  are  and  with  the  customary 
ch'arance  between  the  side  of  the  car  and 
the  stanchions  in  the  center  of  the  float. 
Pennsylvania  R.  Co.  v.  Nelson,  (C.  C.  A.  2d 
Cir.   1919)    259  Fed.   158,  170  C.  C.  A.  224. 

(3)    Duty  of  Carrier  as  to  Appliances,  etc 

(p.   1281) 

Selection  by  injured  employee. — Where  a 
wrecking  crew  is  furnished  with  a  number  of 
chains,  and  the  foreman,  having  selected  one 
for  use  on  a  particulsr  job,  is  injured  by 
leason  of  its  breaking  because  it  is  not  large 
enough,  there  is  no  negligence  on  the  part 
of  the  raiload  company.  Roberg  v.  Houston, 
etc..  Cent  R.  Co.,  (Tex.  Civ.  App.  1920) 
220  S.  W.  790. 

(5)  Particular  Acts  or  Conditions  as  Negli- 
gence (p.  1282) 

Attaching  defective  car  to  train. —  The  at- 
taching of  a  freight  car,  which  has  no  draw- 
bar or  coupler  at  its  rear  end,  to  the  rear 
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of  the  caboose  in  an  interstate  freight  train, 
violates  section  4  of  the  Safety  Appliance 
Act  of  1910  (8  Fed.  Stat.  Ann.  (2d  ed.) 
1192)  and  constitutes  negligence  on  the 
part  of  the  railroad  company,  which  renders 
it  liable  to  one  of  its  employees  who  is  in- 
jured by  falling  between  the  caboose  and 
such  car.  Erie  R.  Co.  t*.  Schleenbaker,  (G. 
C.  A.  6th  Cir.  1919)  267  Fed.  667,  168  C.  C. 
A.  617. 

f.  Effect  of  Section  on  Particular  Doctrines 

or  Maxims 

(2)   Fellow  Servant  Doctrine   (p.  1284) 

In  general. —  To  same  effect  aa  second 
paragraph  of  original  annotation,  see  Lehigh 
Valley  R.  Co.  i>.  Scanlon,   (C.  C.  A.  2d  Cir. 

1919)  259  Fed.  137,  170  C.  C.  A.  205;  San 
Pedro,  etc.,  R.  Co.  v.  Brown,  (C.  C.  A.  9th 
Cir.  1919)  258  Fed.  806,  170  C.  C.  A.  100, 
8  A.  L.  R.  865;  Pittsburgh,  etc.,  R.  Co.  v. 
Cole,  (C.  C.  A.  6th  Cir,  1919)  260  Fed. 
357,  171  C.  C.  A.  223,  certiorari  denied 
(1919)  250  U.  8.  671,  40  S.  Ct.  15,  63  U.  S. 
(L.  ed.)  I  (holding  that  the  question 
whether  the  injury  was  caused  by  the  negli- 
gence of  a  fellow  servant  was  one  for  the 
jury) ;  Davis  v.  Chicago,  etc.,  R.  Co.,  (Neb. 

1920)  177  N.  W.  181;  McDowell  t?.  Southern 
R.  Co.,  (S.  C.  1920)  102  S.  E.  639;  Cox  v. 
St.  Louis,  etc.,  R.  Co.,  (Tex.  1920)  222  S.  W. 
964;  Wight  t*.  Morgan,  (Tex.  Civ.  App. 
1920)  220  S.  W.  295;  Lods:  v.  Chicago,  etc, 
R.  Co.,  (Mo.  1920)  219  S.  W.  919  (holding 
railroad  company  liable  for  injury  to  switch 
tender  caused  by  his  stumbling  over  brake 
beam  left  lying  in  yard) ;  Kinzell  t*.  Chicago, 
etc,  R.  Co.,  (Idaho  1920)  190  Pac.  256; 
Werner  v.  Southern  Pac.  R.  Co.,  (Cal.  App. 
1920)    185  Pac    1016. 

Doctrine  recognized. —  In  McCord  t\  Schaff, 
(Mo.  1919)  216  S.  W.  320,  the  court,  with- 
out considering  specifically  the  applicability 
of  the  doctrine,  held  in  a  suit  under  the  Act 
that  the  negligent  servant  was  a  vice-princi- 
pal, and  on  that  ground  allowed  a  recovery. 

Particular  instances  —  Operating  tram 
tcithout  giving  icarning. —  Operating  a  train 
without  giving  warning  on  a  track  m  a  rail- 
road yard  which  is  paralleled  by  a  path  used 
by  a  number  of  railroad  employees,  is  negli- 
gence where  such  trade  is  obscured  by  smoke 
from  engines  so  as  to  make  it  impossible 
for  trains  thereon  to  be  seen.  Central  R. 
Co.  r.  Sharkey,  (C.  C.  A.  2d  Cir.  1919)  259 
Fed.  144,  170  C.  0.  A.  212. 

2.  Persona  Entitled  to  Sue 

a.  In  General   (p.  1286) 

Joinder  of  all  benefidaxies  in  one  suit  is 
required.  Davis  v.  Wight,  (Tex.  Civ.  App. 
1920)  218  S.  W.  26. 

b.   Personal   Representatives    (p.    1287) 

Penonal  repreaentativie  must  tne^ — To 
same  effect  as  first  paragraph  of  original  an- 
notation, see  Fema  v,  Jones,  (1920)  78 
Okla.  154,  189  Pac  527. 


c  Widow  (p.  1289) 

Widow  suing  individually  may  amend  by 
making  heraiSf  personal  representative.-^ 
To  same  ^ect  as  original  annotation,  see 
Ferris  v.  Jones,  (1920)  78  Okla.  154,  19» 
Pac  627. 

8.  Pleadinga 

a.  In  General  (p.  1295) 

Case  within  statute  must  be  shown. — 
To  come  within  the  provisions  of  this  Act* 
two  things  must  concur:  "first,  the  offend- 
ing common  carrier,  by  railroad,  at  the  time 
of  the  injury,  must  be  engaged  in  interstate 
commerce;  second,  the  injury  must  be  suf- 
fered by  the  employe  while  employed  by  such 
carrier  in  such  commerce."  Frazier  v.  Hines, 
(£.  D.  S.  C.  1919)   260  Fed.  874. 

Where  an  action  in  a  state  court  is  based 
on  the  federal  act  and  a  case  within  the  act 
is  not  established  the  court  will  not  dismisa 
the  action  but  will  render  judgment  under 
the  state  law.  Archibald  r.  Northern  Pac. 
R.  Co.,   (1919)    108  Wash.  97,  183  Pac  95. 

Statute  need  not  be  expressly  referred  to. 
—  To  same  effect  as  original  annotation,  aee 
Lusk  V,  Bandy,  (1919)  76  Okla.  108,  184 
Pac  144. 

Specific  allegation  that  plaintiff  seeks  to 
recover  under  the  federal  Emj^oyers'  Lia- 
bility Act  is  unnecessary.  It  is  si^fficient  if, 
from  the  ultimate  facts  pleaded,  it  appears 
tiukt  both  parties  at  the  time  of  the  accident 
were  employed  in  interstate  commerce.  Lam- 
mers  v.  Chicago  Great  Western  R.  Co.,  (la. 
1919)   176  N.  W.  311. 

Sufficiency  of  complaint  generally.i — ^Alle- 
gations in.  a  petition  of  the  representatives 
of  a  railroad  employee  to  recover  for  death 
of  the  employee  caused  by  the  railway  com- 
pany's negligence,  that  the  company  was  in- 
corporated in  Iowa  and  Illinois  and  operated 
its  railway  in  and  through  the  state  of 
Oklahoma,  and  that  when  injured  deceased 
was  in  the  line  of  his  duty,  and  that  the  in- 
jury occurred  in  Oklahoma,  by  reason  of  the 
negligence  of  the  defendant  in  operating  ita 
train,  imperfectly  stated  a  cause  of  action 
under  the  federal  Employers'  Liability  Act, 
and,  if  the  company  was  in  doubt  as  to 
whether  the  action  was  brought  under  the 
slate  or  federal  statute,  they  should  have 
filed  a  motion  to  make  the  petition  more 
definite  and  certain,  or  to  require  the  plain- 
tiff to  elect.  Chicago,  etc,  R.  Co.  v,  Chvens, 
(1920)  78  Okla.  50,  186  Pac  1092. 

Replication. —  If  a  declaration  in  an  action 
in  a  state  court  shows  a  common  law  action 
for  negligence,  a  replication  showing  an  ac- 
tion under  this  act  would  be  a  departure. 
Carpenter  i*.  Central  Vermont  R.  Co.,  (Vt. 
1019)  107  Aa  569. 

b.  Particular  Allegations  (p.  1301) 

Negligence. — Some  specific  act  of  negli- 
gence must  be  alleged  and  proved.  Nanfito 
r.  Chicago,  etc.,  R.  Co.,  (1919)  103  Keb. 
577,  17*3  N.  W.  575. 
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ConsdouB  luffering. — ^Where  the  .petiUon 
failed  to  allege  that  the  plaintiff  ever  re- 
covered consciou8ne«B  after  receiving  the 
injury,  and  failed  to  state  how  long  he  sur- 
vived after  receiving  said  injury,  and  failed 
to  atate  that  the  deceased  suffered  intense 
pain,  it  was  held  that  it  did  not  state 
sufficient  allegations  to  predicate  a  cause  of 
action  to  recover  for  conscious  pain  and 
suffering  between  the  time  of  the  injury  and 
the  time  of  the  death  of  the  deceased.  Chi- 
cago, etc.,  R.  Co.  V.  Owens,  ( 1020 )  78  Okla. 
6C,  186  Pac.  1092. 

Death. — A  declaration  in  an  action  for 
damages  for  alleged  wrongful  death,  brought 
under  the  federal  Employers*  Liability  Act, 
which  in  each  of  its  two  counts  sets  forth 
several  charges  of  negligence,  and  then  al- 
leges that,  by  reason  of  all  the  matters  and 
things  therein  previously  set  forth,  the  plain- 
tiff's decedent  came  to  his  death,  sufficiently 
states  causal  connection  between  the  acts  of 
ikegligence  and  the  injury  complained  of. 
Mills  r.  Virginian  R.  Co.,  (W.  Va.  1920)  102 
S.  £.  604. 

4.  Practice  a/nd  Procedure 

c.  Jury  of  Less  than  Twelve  (p.  1313) 

Verdict  by  three-fourths  of  jury. —  To 
same  effect  as  original  annotation,  see  St. 
Louis,  etc.,  R.  Co.  v.  Eraser,  (1919)  76 
Okla.   265,   183   Pac.   478. 

e.  Form  of  Verdict  (p.  1317) 

Apportioning  damages. —  The  verdict  in  an 
action  for  death  by  wrongful  act  may  ap- 
portion the  damages  among  the  widow  and 
minor  children  of  the  decedent.  Lusk  i*. 
Bandy,    (1919)    76  Okla.   108,  184  Pac.  144. 

5.  Evidence 

b.    Proof   of   Negligence    (p.    1318) 

Visible  connection  between  injury  and  neg- 
ligence charged. —  Proof  of  negligence  is  not 
sufficient  unless  the  evidence  discloses  an 
open  and  visible  connection  between  the 
injury  and  negligence  charged  as  a  reason- 
able and  probable  result  therefrom.  The 
plaintiff  must  recover  upon  proof,  not  upon 
conjecture  or  surmise.  Watkins  r.  Hustis, 
(N.    H.    1919)    109   Atl.    713. 

Section  hand  walking  along  track  by 
direction  of  foreman. — A  member  of  a  gang 
01  section  men  going  for  a  pail  of  water, 
on  starting  in  a  particular  direction,  was 
called  back  by  the  foreman  because  he  could 
not  get  through  in  the  direction  in  which  he 
had  started,  whereupon  he  went  in  the  direc- 
tion indicated  along  the  railroad  track,  and 
was  afterwards  struck  by  an  engine.  It  waa 
held  not  to  constitute  negligence  on  the 
part  of  the  defendant  company.  Tsiampras 
-.  Union  Pac.  R.  Co.,  (Neb.  1920)  176  N.  W. 
366. 

Evidence  held  insufficient. —  In  Erie  R.  Co. 
r.  Hansen,  (C.  C,  A.  3d  Cir.  1919)  260  Fed. 
100,  171  C.  C.  A.  136,  it  was  held  that  the 


evidence  was  insufficient  to  establish  thac  the 
accident  was  due  to  the  negligence  of  the. 
employer. 

In  MuUin  ».  Louisville,  etc.,  R.  Co.,  (C.  C. 
A.  5th  Cir.  1919)  261  Fed.  156,  it  was  held 
that  a  verdict  for  the  defendant  waa  prop- 
erly directed  because  of  insufficiency  ol  evi- 
dence  of   its  negligence. 

d.  Presumptions  (p.  1320) 

Under  state  statute  as  to  proof  of  injury. 
—  The  case  cited  to  the  original  annotation 
was  reversed  by  the  United  States  Supreme 
Court  in  New  Orleans,  etc.,  R.  Co.  v.  Scar- 
let, (1919)  249  U.  S.  528,  39  S.  Ct.  369,  63 
U.  S.  (L.  ed.)  752,  it  being  there  held  that 
the  prima  facie  statute  of  Mississippi  did 
not  apply  to  a  case  brought  under  the  federal 
Employers*  Liability  Act.  See  to  the  same 
effect  Yazoo,  etc.,  K.  Co.  r.  Mullins,  (1919) 
249  U.  S.  531,  39  S.  Ct.  368,  63  U.  S.  (L. 
ed.)  T54,  reversing  (1917)  115  Miss.  843,  76 
So.  147 ;  New  Orleans,  etc,  R.  Co.  v,  Harris, 

(1918)  247  U.  S.  367,  38  S.  Ct.  536,  62 
U.  S.  (L.  ed.)  1167;  New  Orleans,  etc.,  R. 
Co.  «.  Hanna,  (1918)  118  Miss.  40,  78  So. 
953;   New  Orleans,  etc.,  R.  Co.  i?.  Scarlet, 

(1919)  120  Miss.  666,  83  So.  Ij  Yaaoo,  etc;, 
R.  Co.  V.  Mullins,  (1919)   120  Miss.  662,  83 

So.  1.  ^  ^    ^. 

Where  an  injury  results  from  a  defective 
appliance,  not  covered  by  the  Safety  Appli- 
ance Act,  in  order  to  establish  negligence 
it  is  necessary  to  prove  the  defect  and  no- 
tice to  the  employer,  and  a  state  statute 
relating  to  personal  injury  actions  against 
railroads  and  providing  that  when  a  defect 
in  an  appliance  by  which  an  employee  is  in- 
jured is  proved,  negligence  is  presumed,  has 
no  application.  Kent  v.  Brie  R.  Co.,  (1920) 
228  N.  Y.  94,  126  N.  E.  646  {reversing  (1917) 
181  App.  Div.  969,  167  N.  Y.  S.  1108), 
wherein  the  court  said: 

"  Both  parties  being  engaged  in  interstate 
commerce,  their  respective  rights  and  liabili- 
ties were  governed  by  the  federal  Employers* 
Liability  Act,  and  section  64  of  the  Railroad 
Law  of  the  state  of  New  York  (Cons.  Laws, 
c  49)  had  no  application  whatever.  New 
Orleans  &  Northeastern  R.  R.  Co.  v.  Harris, 
247  U.  S.  367,  38  Sup.  Ct.  535,  62  L.  Ed. 
1167;  New  Orleans  &  Northeastern  R.  R. 
Co.  V.  Scarlet,  249  U.  S.  528,  39  Sup  Ct. 
3C9,  63  L.  Ed.  762;  Yazoo  &  Mississippi  Val- 
ley R.  R.  Co.  V,  Mullins,  249  U.  S.  531,  39 
Sup.  Ct.  368,  63  L.  Ed.  754;  Louisville  &  N. 
R.  R.  Co.  V.  Rhoda.  238  U.  S.  608,  35  Sup. 
Ct.  662,  59  L.  Ed.  1487.  Notwithstanding 
that  fact,  the  trial  court  instructed  the  jury 
that  the  giving  way  of  the  handhold  fur- 
nished,  under  fiiat  section,  prima  facie  evi- 
dence of  the  defendant's  negligence.  I  am 
of  the  opinion  this  was  error,  and  necessi- 
tates a  reversal  of  the  judgment." 

e.  Burden  of  Proof  (p.  1821) 

Employee  engaged  in  interstate  commerce. 
—  Where  part  of  an  employee's  duties  are 
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connected  with  interstate  commerce  and  part 
of  them  are  not,  if  the  employer  seeks  to 
avoid  liability  under  a  state*  Workmen's 
Compensation  Act  on  the  ground  the  em- 
ployee was  engaged  in  interstate  commerce 
at  the  time  of  his  injury,  and  the  liability, 
if  any,  is  under  the  federal  Employers*  Lia- 
bility Act,  the  burden  is  on  the  employer  to 
show  that  the  employee  at  the  time  of  his  in- 
jury was  engaged  in  interstate  commerce. 
Atchison,  etc.,  R.  Co.  v.  Industrial  Commis- 
sion, (1919)  290  111.  590,  125  N.  E.  380. 
To  same  effect,  see  Knorr  r.  New  Jersey  Cent. 
R.  Co.,  (Pa.  1920)  110  Atl.  797;  Polk  v, 
Philadelphia,  etc.,  R.  Co.,  (1920)  266  Pa.  St. 
335,  109  Atl.  627 ;  Di  Donato  v.  Philadelphia, 
etc.,  R.  Co.,  (1920)  266  Pa.  St.  412,  109  Atl. 
627,  wherein  the  court  said :  "  Plaintiff 
made  out  a  prima  facie  case  by  showing,  in- 
ter alia,  the  employment,  work,  and  accident 
in  this  state,  and  the  burden  is  on  defendant, 
who  interposed  the  federal  statute,  to  prove 
facts  necessary  to  bring  the  case  within  its 
terms.  While  a  state  court  can  take  judicial 
notice  of  an  act  of  Congress,  it  cannot  take 
such  notice  of  facts  necessary  to  bring  a 
particular  case  within  its  provisions.  The 
federal  Employers'  Liability  Act,  applicable 
to  interstate  commerce  only,  bears  no  anal- 
ogy to  the  federal  Bankruptcy  Act,  which  is 
of  general  application.  There  is  no  presump- 
tion that  the  train  a  watchman  at  a  local 
crossing  was  flagging  when  killed  was  an  in- 
terstate train.  It  is  not  a  matter  governed 
by  presumption,  but  by  proof  (Hench  t'. 
Penn.  R  R.  Co.,  246  Pa.  1,  6,  91  Atl.  1056, 
L.  R  A.  1915D,  557,  Ann.  Cas.  1916D,  230; 
and  see  Hancock  v.  Phila.  &  R  Ry.  Co.,  264 
Pa.  220,  107  Atl.  735),  the  burden  of  which 
rests  upon  the  party  alleging  it,  here  the 
defendant  (Polk  v,  Philadelphia  &  R  Ry. 
Co.,  109  Atl.  627,  filed  this  terra ) .  This  fa- 
miliar rule  of  evidence  is  especially  appli- 
cable here,  otherwise  plaintiff  must  prove  a 
negative,  to  wit,  that  her  husband  was  not 
killed  wldle  flagging  an  interstate  train,  and 
must  do  so  when  the  evidence  as  to  whether 
it  was  such  or  not  is  peculiarly  within  the 
knowledge  of  defendant.  As  the  latter  of- 
fered no  evidence  upon  the  question,  that  de- 
fense failed.  It  was  its  duty  to  individuate 
that  particular  act  in  which  the  deceased 
was  engaged  and  show  by  competent  evidence 
the  train  in  question  and  that  it  was  an  in- 
terstate train,  or  at  least  that  his  act  had 
some  reasonably  direct  connection  with  such 
train.  In  Osborne  V.  Gray,  241  U.  S.  16,  21, 
36  Sup.  Ct.  486,  4S7  (60  L.  Ed.  865),  the 
court,  speaking  through  Mr.  Justice  Hughes, 
say: 

"'It  is  apparent  that  there  was  no  .evi- 
dence requiring  the  conclusion  that  the  de- 
ceased was  engaged  in  interstate  commerce 
at  the  time  of  his  injury,  and  we  are  asked 
to  supply  the  deficiency  by  taking  judicial 
notice  that  the  cars  came  from  without  the 
state.  This  contention  we  are  unable  to  sus- 
tain. The  make-up  of  trains  and  the  move- 
ment of  cars  are  not  matters  which  we  may 


assume  to  know  without  evidence.  .  .  .  The 
defendants  knew  the  actual  movement  of  the 
cars,  and  failing  to  inform  the  court  upon 
this  point,  cannot  complain  that  they  have 
been  deprived  of  a  federal  right.' " 

Negligence. —  To  the  same  effect  as  the 
original  note  see  Watkins  p.  Hustis,   (N.  H. 

1919)  109  Atl.  713,  wherein  the  court  said: 
''The  federal  legislation  under  which  this 
suit  is  brought  does  not  abrogate  or  qualify 
the  conunon-law  rule  that  in  all  actions  for 
negligence  the  plaintiff  has  the  burden  of 
establlBhing  the  defendant's  negligence  and 
his  resulting  injury." 

6.   Damages 
a.  Recovery  by  Employee   (p.  1322) 

Measure  of  damages  in  generaL — To 
same  effect  as  original  annotation,  see  Kin- 
eell  V.  Chicago,  etc.,  R.  Co.,  (Idaho  1920) 
190  Pac.  265;  Louisville,  etc.,  R.  Co.  v. 
Briggs,  (1919)  1«5  Ky.  676,  215  S.  W.  629, 
holding  that  an  instruction  stating  a  rule 
but  slightly  variant  from  that  of  the  federal 
courts  was  not  prejudicial. 

The  measure  of  damages  in  an  action  by 
an  injured  employee  against  a  carrier  en- 
gaged in  interstate  commerce  is  such  sum  as 
will  fully  and  fairly  compensate  him  for  his 
pain  and  suffering,  his  mental  anguish,  the 
bodily  injury  sustained  by  him,  his  pecuniary 
loss,  his  loss  of  power  and  capacity  to  work, 
and  its  effect  upon  his  future;  and  on  these 
questions  evidence  of  the  wages  he  was  re- 
ceiving at  the  time  he  was  injured,  and 
what  he  should  have  been  receiving  in  the 
same  employment  at  the  time  of  the  trial, 
was  properly  submitted  to  the  jury.  Keath- 
ley   V,    Chesapeake,   etc.,    R.   Co.,    (W.    Va. 

1920)  102  S.  E.  244. 

Disfigurement —  Shame  and  humiliation 
because  of  disfigurement  may  be  an  element 
in  the  recovery  of  damages  for  the  injury. 
Erie  R  Co.  r.  Collins,  (1920)  253  U.  S.  77, 
40  S.  Ct.  450,  64  U.  S.  (L.  ed.)  — ,  affirming 
(C.  C.  A.  2d  Cir.  1919)  259  Fed.  172,  170 
C.  C.  A.  240. 

Instruction  as  to  future  effects  of  injury. 
—  To  the  same  effect  as  the  original  annota- 
tion see  Moore  v.  Grrand  Trunk  R  Co.,  (Vt. 
1919)  108  Atl.  334,  wherein  the  court  said: 
"The  evidence  showed  that  the  nature  and 
estent  of  plaintiff's  injuries,  his  past  im- 
provement, and  his  condition  at  the  time  of 
the  trial,  were  such  as  to  render  it  practi- 
cally impossible  to  tell  with  any  great  de- 
gree of  certainty  the  length  of  time  before 
complete  recoverr.  Mere  conjecture  and 
speculation  can  form  no  basis  for  prospec- 
tive damages.  But  the  expert  evidence 
tended  to  show  the  probable  future  progress 
of  the  improvement,  and  (in  the  opinion  of 
one  of  the  witnesses)  that  a  year's  time  was 
too  short  in  which  to  make  full  recovery. 
The  evidence  furnished  a  reasonable  basis  for 
the  belief  that  for  a  year,  at  least,  the  plain- 
tiff's inability  to  work,  and  his  pain  and  suf- 
fering, would  continue.    The  consideration  of 
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the  jury  in  this  respect  was,  by  the  charge^ 
expressly  confined  to  the  evidence.  The 
plaintiff  was  entitled  to  have  the  question 
submitted  to  the  jury,  and  we  see  no  error 
in  the  instructions  given." 

b.  Actions  for  Death 

(1)   In  .General   (p.  1323) 
Measure  of  damages  generally.— To  same 
effect  as  first  paragraph  of  original  annota- 
tion,   see    Hines    v.   Mills,    (Tex.    Civ.   App. 
1920)    218  S.  W.  777. 

Conscious  suffering. —  Damages  for  the 
conscious  suffering  of  the  intestate  may  be 
recovered.  McAdoo  v,  McCoy,  (Tex.  Civ. 
App.  1919)  215  S.  W.  870;  Chicago,  ^tc,  R. 
Co.  r.  Owens,  (1920)   78  Okla.  50,  186  Pac. 

1092. 

Effect  of  marriage  of  child.— A  minor 
daughter  who  marries  four  months  after  the 
death  of  her  father  is  entitled  to  some  recov- 
ery for  damages  up  to  the  time  of  her  mar- 
riage. Davis  V.  Wight,  (Tex.  Civ.  App. 
1920)   218  S.  W.  26. 

(2)   Pecuniary  Loss   (p.  1326) 
Interest. —  To  the  same  effect  as  the  origi- 
nal annotation,  see  Bennett  v.  Atchison,  etc., 
R.  Ck).,    (la.  1919)    174  N.  W.  805,  wherein 
the  court  said:     "In  no  event  is  the  plain- 
tiff entitled  to  recover  interest  on  her  un- 
liquidated demands  before  judgment  is  en- 
tered on  those  demands.     If  there  is  such  a 
thing  aa  an  unliquidated  demand,  the  claim 
made   under   this   statute  is  essentially  so. 
The  amount  plaintiff,  as  widow,  is  entitled 
to  recover  in  such  sum  as  the  jury  finds, 
when  it  comes  to  consider  the  whole  case,  is 
fair    compensation   to   the   plaintiff  for  the 
pecuniary   loss   which   she   sustains   by   the 
death  of  her  husband,  and  that  is  measured 
by  a  review  of  the  whole  field  of  probabili- 
ties,   involving  the   expectancy   of   the  hus- 
band,  the  expectancy  of  the  wife,  the  hus- 
band's earning  capacity  and  ability  to  con- 
tribute, the  probable  amount  he  would  con- 
tribute, the  times  when   such  contributions 
would  be  made,  the  amount  and  such  other 
facts  as  tended  to  show  the  probable  pecu- 
niary  loss  to  the  wife  as  a  proximate  re- 
sult of  the  husband's  death.    It  will  be  noted 
that   the    federal   Employers'    Liability   Act 
makes   no  provision   for   interest.     The   au- 
thorities on  the  question  here  submitted  are 
but  few.     It  was  directly  held  that  interest 
is  not  allowable  in  Norton  v.  Erie  Ry.  Co., 
reported   in   163   App.  Div.   468,   148  N.   Y. 
Supp.  771.    In  that  case  it  was  said,  in  sub- 
stance, that  the  federal  statute  is  paramount 
and  exclusive,  and  the  defendant's  liability 
may  not  be  eartended  by  the  provisions  of  the 
state  statute.     No  provision  is  made  in  the 
federal  act  for  adding  such  interest  to  the 
verdict.    The  order  disallowing  interest  was 
affirmed.     See  Grow   v.   Oregon   Short  Line, 
first  reported  in  44  Utah  160,  138  Pac.  398, 
Ann.  Gas.  1915B,  481,  and  again  in  47  Utah 
26,  150  Pac.  970.    In  the  last  case  the  ques- 


tion of  allowing  interest  on  a  verdict  was 
considered,  and  the  right  denied.  The  time 
between  the  death  and  the  rendition  of  the 
verdict  was  4y2  years.  Following  the  rule 
that  interest  is  not  allowable  on  unliquidated 
demands,  imtil  reduced  to  judgment,  the  ac- 
tion of  the  court  in  refusing  to  allow  inter- 
est before  judgment  must  be  and  is  af- 
firmed." 

c.  Recovery  by  Widow  and  Children 

(1)   In  General   (p.  1327) 
Measure    of   damages    generally.— If   the 
widow  has  been  deprived  of  a  reasonable  ex- 
pectancy  of   pecuniary    benefit   by   her   hus- 
band's  death,   she   is  entitled   to   compensa- 
tion.    The  amount  is  largely  in  the  discre- 
tion of  the  jury.     Bennett  v.  Atchison,  etc., 
R.  Co.,   (la.   1919)    174  N.  W.  798,  wherein 
the  court  said:     "We  do  not  speak  of  the 
leeal  duty  of  deceased  to  support  his  wife 
in  the  sense  that  such  is  a  measure  inde- 
pendent   of    pecuniary    benefit.      The    legal 
duty  is  not  the  sole  test.     There  must  ap- 
pear  some   reasonable  expectation   of   pecu- 
niary assistance  or  support  of  which  plain- 
tiff has  been  deprived.  ...  It  is  suggested 
because  of  the  absence  of  evidence,   as  ar- 
eucd  by  appellant,  that  the  evidence  does  not 
show  that  deceased  had,  or  ever  would    con- 
tribute  to  his  wife's  support.    We  think  the 
inference  may  be  properly  drawn  that  tnere 
is  a  reasonable  expectation  of  pecuniary  bene- 
fit from  the  relation  of  husband  and  wife. 
Under    such    circumstances,    ordinarily,    de- 
ceased would   feel   impelled    by   relationship 
to  render  service  had  he  lived.    It  has  been 
held   that    where    it    is    shown    there    were 
brothers  and  sisters  of  deceased  who  were 
of  tender  age,  and  without  estate,  this  mre- 
sents  a  question  for  the  jury  as  to  w^**^ 
or  not  they  were  dependent  upon  deceaaod 
employee.   ...  We  held  in  McCuUough  ip. 
Railway,    160    Iowa    524^529,    142^  N.    W. 
67,  47  L.  R.  A.  (N.  S.)  23,  that  substwitial 
damages  will  be  presumed  in  favor  of  the 
widow   and   children   without    special    aver- 
ment and   proof   other   than    a  showing   of 
the  pecuniary  value  of  the  life  of  decedent 
to  ws  family,  and  the  method  of  arriving 
at  wch  value  is  stated  in  the  McOuUough 
Case,  160  Iowa  at  page  632,  142  N.  W.  67, 
47  L.  R.  A.    (N.   S.)    23.     See  also  Bruck- 
shaw    1-.    Railway,    173    Iowa    207-216,    15.5 
N.  W.  273;   Chesapeake,  etc.,  Ry.  v.  KeUy, 
241  U.  S.  485-491,  36  S.  Ct.  630,  60  U.  S. 
(L.  ed.)   1117,  L.  R.  A.  1917P  367.    In  the 
last  case  it  wag  said  that  this  question,  like 
other  questions  of  procedure   and  evidence, 
IS  to  be  determined   according  to  the  law 
of  the  forum.     We  think  the  evidence  and 
the  situation  shown  here  was  such  that  there 
was  a  basis  in  the  evidence  for  the  consid- 
eration of  the  jury  in  awarding  compensa- 
tion,   notwithstanding    the    paucity    of    etvi- 
dence.      As    said    in    the    McCullough    Case, 
evidence   cannot  be  very   definite  as  to  the 
actual  amount  of  pecuniary  loss.** 
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7.  Queationt  for  Court  and  Jury 

(p.  1334) 

Employee  engaged  in  Intentate  commerce. 
—  In  the  trial  of  a  cause  arising  tinder  the 
federal  Employers'  Liability  and  Safety  Ap- 
pliance Acts,  when  there  is  testimony  raising 
an  issue  of  fact  on  the  question  as  to  whether 
or  not  the  defendant  railway  company  was 
at  the  time  engaged  in  interstate  commerce 
and  whether  or  not  the  plaintiff  at  the  time 
of  the  injury  was  so  engaged  in  interstate 
commerce,  it  becomes  a  question  to  be  sub- 
mitted to  the  jury  for  their  determination. 
St.  Louis,  etc.,  R.  Co.  v,  Fraser,  (1919)  75 
Qkla.  265,  183  Pac.  478. 

Negligence  of  carrier. —  In  an  action  for 
pc  rsonal  injuries  under  the  federal  Employ* 
ers*  Liability  Act,  where  the  deceased,  a  boy 
16  years  of  age,  while  employed  as  a  section 
man  upon  the  railway  of  the  carrier,  was 
injured  by  attempting  to  board  a  moving 
freight  train  upon  his  return  from  work,  it 
was  held,  under  the  evidence,  that  the  ques- 
tion of  the  negligence  of  the  carrier  in  direct- 
ing or  ordering,  through  its  section  foreman, 
the  deceased  so  to  do,  and  of  the  contribu- 
tory negligence  of  and  the  assumption  of 
the  risk  by  the  deceased,  were  questions  of 
fact  for  the  jury.  Schantz  v.  Northern  Pac. 
B.  Co.,  (N.  D.  1919)    173  N.  W.  556. 

Fellow  servant  as  vice  prindpaL — The 
question  whether  a  fellow  servant  was  such 
a  vice  principal  that  his  order  to  the  plain- 
tiff to  perform  a  certain  act,  which  caused 
the  plaintiff's  injury,  was  binding  on  him, 
is  a  question  of  fact  for  the  jury.  Pitts- 
burgh, etc.,  R.  Co.  t\  Cole,  (C.  C.  A.  6th 
Cir.  1919)  260  Fed.  367,  171  C.  C  A.  223, 
certiorari  denied  (1919)  250  U.  S.  671,  40 
S.  Ct.  16,  63  U.  S.   (L.  ed.)    1199. 

Safety  of  place  of  work. —  In  an  action 
for  personal  injuries  by  a  brakeman  against 
a  railroad  company,  the  question  wlirther 
the  company  furnished  him  a  safe  place  in 
which  to  work  is  one  for  the  jury.  Virginian 
R.  Co.  V.  Halstead,  (C.  C.  A.  4th  Cir.  1919) 
258  Fed.  428,  169  C.  C.  A.  444. 

8.  Appeal  and  Error  (p.  1336) 

Harmless  error  as  to  applicability  of  stat- 
ute.—  Error  in  deducing  that  a  case  was  not 
within  the  statute  is  harmless  where  the 
right  of  recovery  is  the  same  whether  the 
state  law  or  the  federal  statute  applies. 
Stevens  v.  Hines,  (Wash.  1920)  188  Pac. 
917. 

Trial  on  wrong  theory. —  "If  a  cause  of 
action  was  not  within  the  scope  of  the  act, 
but  was  tried  as  though  it  were,  it  must 
be  retried  unless  the  rules  of  law,  affecting 
liability '  and  as  established  by  the  courts 
of  the  state,  are  the  same  as  those  which 
obtain  under  the  federal  statute,  or  are  less 
favorable  to  the  party  against  whom  the 
verdict  was  given."  Williams  ».  Schaff,  (Mo. 
1920)  222  S.  W.  412. 

Questions  not  raised  below. —  That  the 
trial  was  had  on  the  theory  of  common-law 


liability  when  the  case  is  within  the  Act 
cannot  be  raised  for  the  first  time  on  ai^>eaL 
Ford  i>,  Dickinson,  (Mo.  1919)  217  S.  W.  294. 

Review  of  evidence. —  In  reviewing  a  ver- 
dict for  the  plaintiff  his  testimony  as  to  the 
negligence  of  the  defendant  will  be  taken  as 
true.  St.  Lottis,  etc.,  R.  Co.  r.  Fraaer,  (1919) 
75  Okla.  265,  183  Pac  478. 

Verdict  defective  in  part -^  Modification^— 
Where  a  verdict  in  a  damage  suit  for  the 
death  of  an  employee  of  a  railroad  company 
under  the  federal  Employers'  Liability  Act 
itemizes  the  damages  at  $10,000  for  pecu- 
niary loss  and  $5,000  for  conscious  pain  and 
suffering,  and  the  petition  fails  to  state  a 
cause  of  action  for  conscious  pain  and  suffer- 
ing, but  the  item  for  pecuniary  loss  is  proper, 
the  court  being  able  to  separate  the  legal 
from  the  illegal  amount  of  the  verdicts,  the 
cause  will  be  modified  and  affirmed  for  the 
amount  of  the  verdict  that  was  proper.  Chi- 
cago, etc.,  R.  Co.  V.  Owens,  (1920)  78  Okla. 
50,  186  Pac.  1092. 

Reversal  of  the  entire  judgment  is  neces^ 
sary  where  the  damages  of  several  bene- 
ficiaries are  fixed  but  damages  are  erro- 
neously denied  to  another  beneficiary.  Davis 
f.  Wight,  (Tex.  Civ.  App.  1920)  218  S.  W. 
26. 

Vol.  VIII,  p.  1 339,  sec.  3.     [First  ed., 
1909  Supp.,  p.  585.] 

I.  Construction  of  section. 
11.  Contributory   negligence. 

1.  In  general. 

2.  Effect  on  amount  of  damages. 

3.  Effect  of  violation  of  Safety  Appli- 

ance Acts. 

4.  Evidence. 

5.  Instructions  to  jury. 

6.  Questions  for  jury. 

I.  Construction  of  Section   (p.  1840) 

In  general. —  Where  it  is  shown  that  the 
railroad  company  was  guilty  of  negligence 
having  a  causal  relation  to  the  injury,  con- 
tributory negligence  upon  the  part  of  the 
plaintiff  will  not  be  a  bar  to  a  recovery,  al 
though  the  injuries  could  have  been  avoided 
by  the  exercise  of  ordinary  care  upon  the 
part  of  the  plaintiff.  Louisville,  etc.,  R.  Co. 
r.  Hood,  149  Ga.  829,  102  S.  E.  521. 

II.   CONTBIBUTOBY  NbOLIGENOB 

1.  In  General  (p.  1342) 

Necessity  and  effect  of  pleading  contribn* 
tory  negligence. — An  averment  in  plaintiff's 
pleading  that  he  was  in  the  exercise  of  due 
care  and  diligence  is  a  necessary  averment  in 
a  declaration  based  on  an  action  at  common 
law,  but  it  would  be  out  of  place  and  mere 
surplusage  in  a  declaration  based  on  the  fed- 
eral Employers'  Liability  Act,  under  which 
contributory  negligence  does  not  defeat  the 
action  but  goes  only  to  the  diminution  of 
plaintiff's  damages,  and  as  to  which  the  bur- 
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deo  is  pUced  oa  the  detedant.  Carpenter 
r.  Central  Vermont  R.  Co.,  (Vt.  1919)  107 
AtL  069. 

2.  Effect  wi  Amwvnt  of  Damages  (p.  1844) 

Doctiine  as  to  effect  of  contributory  neg* 
ligence  in  generaL — To  eexne  effect  as  origi- 
nal annotation,  see  Central  R.  Co.  i;.  Shark^, 
(C.  C.  A.  2d  Cir.  1919)  259  Fed.  144,  170 
C.  C.  A.  212;  Lehigh  Valley  R.  Co.  v.  Scan- 
Icn,  (CCA.  2d  Cir.  1919)  259  Fed.  187, 
17X>  C  C  A.  205;  Kansas  Citv  Southern  R. 
Co.  t-.  Sparks,  (Ark.  1920)  222  S.  W.  724; 
Werner  v.  Southern  R.  Co.,  (Cal.  App.  1920) 
186. Pac.  1016;  Kenyon  v.  Illinois  Cent.  R. 
Co.,  (la.  1919)  178  N.  W.  44;  Bennett  i>, 
Atchison,  etc.,  R.  Co.,  (la.  1919)  174  K.  W. 
798;  Pruitt  9.  Norfolk  Western  R.  Co..  (Ky. 
1920)  221  S.  W.  552;  Childeris  v.  Northern 
Pac.  R.  Co.,  (Mo.  App.  1920)  218  S.  W.  441; 
Lock  V.  Chicago,  etc.,  R.  Co.,  (Mo.  1920) 
219  S.  W.  919;  Manes  r.  St.  Louis-San  Fran- 
cisco R.  Co.,  (Mo.  App.  1920)  220  S.  W.  14; 
Reed  v.  Director  General  of  Railroads,  (Pa. 
1920)  110  Aa  254;  McDowell  p.  Southern 
R.  Co.,  (S.  C  1920)  102  S.  B.  639;  Kala- 
shian  «.  Hines,  (Wis.  1920)  177  N.  W.  602. 

8.  Effect  of  Violation  of  Bafety  AppUmice 

Acta  (p.  1846) 

General  principles. —  To  the  same  effect  as 
the  original  annotation  see  Thornton  r.  Min- 
neapolis, etc.,  R.  Co.,  (la.  1919)  175  N.  W. 
71;  Thayer  r.  Denver,  etc.,  R.  Co.,  (1919) 
25  N.  M  559,  185  Pac.  542;  McAdoo  t,  Mc- 
Coy, (Tex.  Civ.  App.  1919)  2l5  S.  W.  870. 

judicial  notice  of  safety  appliance  stand- 
ards of  Interstate  Commerce  Commission  will 
he  taken  up  by  the  courts.  Goulette  v.  Grand 
Trunk  R.  Co.,  (Vt.  1919)  107  Aa  118. 

4.  Evidence  (p.  1348) 

Burden  of  proofs — To  the  same  effect  as 
the  original  annotation  see  Crugley  v.  Grand 
Trunk  R  Co.,   (N.  H.  1919)   108  Atl.  293. 

In  Fisher  v,  Chicago,  etc.,  R.  Co.,  (1919) 
290  111.  49,  124  N.  £.  831,  wherein  it  was 
held  that  the  burden  of  proof  was  on  the 
defendant  to  prove  contributory  negligence, 
the  court  said: 

*'It  is  contended  that  the  court  erred  in 
instructing  the  jury,  that,  if  the  defendant 
relies  upon  the  defense  of  contributory  neg- 
ligence, the  burden  is  upon  it  to  establirii 
that  defense  by  a  preponderance  of  the  evi- 
dence. The  objections  made  to  the  instruc- 
tion are  that  the  requirement  to  establish 
the  defense  of  contributory  negligence  im- 
posed upon  the  plaintiff  in  error  too  high 
a  degree  of  proof,  and  that  it  withdrew  from 
it  the  benefit  of  facts  put  in  evidence  by 
the  plaintiff  tending  to  show  negligence  on 
the  part  of  Fisher.  To  establish  by  a  pre^ 
ponderance  of  the  evidence  is  only  to  prove 
by  a  preponderance  of  the  evidence,  and  would 
not  be  understood  by  the  jury  in  any  differ- 
ent ieue." 


Sufficiency. —  In  Knowles  i*.  Western,  etc., 
R.  Co.,  (Ga.  App.  1919)  100  S.  E.  640,  the 
court  said :  "  In  this  case  an  interstate  car» 
rier  was  sued  for  personal  injuries  under 
the  federal  Employers'  Liability  Act.  .  .  . 
The  evidence  discloses  that  on  a  rainy  night 
the  plaintiff  was  walking,  with  a  lighted  lan- 
tern, beside  a  railroad  track,  and  fell  into 
a  ditch  or  underpass,  with  which  he  was 
familiar  and  was  thus  injured.  The  i>laintiff 
testifies  that  he  was  engrossed  with  his  duty 
and  for  the  moment  did  not  realize  the  dan- 
ger or  tlie  proximity  of  the  underpass.  The 
rule  announced  in  the  case  of  King  c>.  S.  A. 
L.  Ry.,  1  Ga.  App.  88,  58  S.  £.  252,  cannot 
be  extended  so  as  to  apply  to  this  case. 
The  evidence  here  does  not  show  that  any 
negligence  of'  the  defendant  caused  the  in- 
jury, and,  on  the  other  hand,  the  evidence 
shows  that  the  injury  was  the  result  of  the 
plaintiff's  own  negligence  and  lack  of  ordi- 
nary care.  ...  It  may  be  further  stated  that 
the  evidence  discloses  that  there  was  a  safe 
way  around  the  place  where  plaintiff  was 
injured,  and  that  this  way  was  known  to 
him." 

5.  Instruotione   to  Jury    (p.    1849) 

Harmless  charge. — ^A  charge  that  contribu- 
tory negligence  would  prevent  a  recovery  un- 
der the  federal  Employers'  Liability  Act 
could  not  have  prejudiced  the  defendants, 
being  more  favorable  to  them  than  they 
were  entitled  to.  Chicago,  etc.,  R.  Co.  v. 
Ward,  (1920)  252  U.  S.  18,  40  S.  Ct.  276, 
64  U.  S.  (L.  ed.)  — ,  affirming  (Okla,  1918) 
173  Pac.  212. 

Contributory  negligence  brought  into  case 
through  evidence. —  In  an  action  under  this 
Act  it  is  proper  for  the  trial  judge  to  in- 
struct the  jury  regarding  the  issue  of  con- 
tributory negligence  where  that  issue  la 
brought  into  the  case  through  the  evidence, 
although  not  raised  by  the  pleadings.  Pitts- 
burgh, etc.,  R.  Co.  V,  Cole,  (C.  C.  A.  6th 
Cir.  1919)  260  Fed.  367,  171  C.  C.  A.  223, 
certiorari  denied  (1919)  250  U.  S.  671,  40 
S.  Ct.  15,  63  U.  S.  (L.  ed.)   1199. 

Right  of  defendant  to  complain.— If  the 
instructions  asked  by  the  plaintiff  and  given 
stake  his  case  on  a  finding  that  he  was 
free  from  contributory  negligence,  the  de- 
fendant, who  asks  no  instructions,  cannot 
complain  of  the  failure  to  submit  the  ques- 
tion of  contributory  negligence  as  reducing 
damages.  Lafever  v.  Pryor,  (Mo.  App.  1920) 
218  S.  W.  970. 

Instruction  aa  to  diminution  of  damages 
approved. —  In  Chicago,  etc.,  R.  Co.  r.  Smith, 
(Tex.  1920)  222  6.  W.  1099,  the  following 
instruction  as  to  diminution  of  damages  was 
held  to  be  sufficient  in  the  absence  of  a  8|>e- 
ciflc  request:  "If  you  find  that  plaintiff 
was  injured  as  alleged  in  his  petition,  and 
the  proximate  cause  thereof  was  the  con- 
curring negligence,  if  any, '  of  the  plaintiff 
and  defendant  under  the  issues  hereinbefore 
submitted  for  your  finding,  then  iu  «^nsw«r 
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to  this  queation  you  will  diminish  your  find- 
ing on  this  issue  in  proportion  to  the  amount 
of  negligence  attributable  to  plaintiff." 

6.  Questions  for  Jury    (p.    1351) 

Contributory  negligence  for  jury. — ^To  same 
effect  as  original  annotation,  see  Lehigh  Val- 
ley R.  Co.  t?.  Scanlon,  (C.  C.  A.  2d  Cir.  1919) 

259  Fed.  137,  170  C.  C.  A.  205;  Pitteburgh, 
etc.,  R.  Co.  V.  Cole,  (C.  C.  A.  6th  Cir.  1919) 

260  Fed.  357,  ITl  C.  C.  A.  223,  certiorari 
denied  (1919)  260  U.  S.  671,  40  S.  Ct.  15,  63 
U.  8.   (L.  ed.)    1199. 

Vol.  VIII,  p.  1352,  sec.  4.     [First  ed., 
1909  Supp.,  p.  585.] 

I.  In  general,  752. 
n.  Principles  generally  as  to  assumption  of 
risk,  752. 

1.  In  general,  752. 

2.  Knowledge  as  affecting.  758. 

8.  Acts  of  master  or  superior  as  affect- 
ing, 754. 

4.  Neglijrenci'   of   employer,   754. 

5.  Negligence  of  fellow  servant,  754. 
III.  Particular  employees,  758. 

rV.  Burden  of  proof,  758. 
V.  Questions  for  court  and  jury,  758. 

I.  In  QeneSal    (p.   1352) 

Construction  generally. —  To  same  effect  as 
first  paragraph  of  original  annotation,  see 
Thayer  f.  Denver,  etc.,  R.  Co.,  (1919)  25 
N.  M.  669,  185  Pac.  542. 

Effect  limited  to  terms  of  Ax:t.— To  the 
same  effect  as  the  original  annotation,  see 
Kansas  City  Southern  R.  Co.  t;.  Sparks. 
(Ark.  1920)  222  S.  W.  724;  Thornton  r. 
Minneapolis,  etc.,  R.  Co.,  (la.  1919)  176 
N.  W.  71;  Coons  v,  Louisville,  etc.,  R.  Co., 
(1919)  185  Ky.  741,  215  S.  W.  946;  Pruitt 
V.  Norfolk  &  Western  R.  Co.,  (Ky.  1920) 
221  S.  W.  552;  Lusk  f.  Bandy,  (1919)  76 
Okla.  108,  184  Pac.  144;  Curtis  r.  Erie  R. 
Co.,  (Pa.  1920)  109  Atl.  871  i  MeAdoo  f.  Mc- 
Coy, (Tex.  Civ.  App.  1919)  215  S.  W.  870; 
Gulf,  etc.,  R.  Co.  V.  Clement,  (Tex,  Civ. 
App.  1920)  220  S.  W.  407 ;  Hinea  v,  Bannon, 
(Tex.  Civ.  App.  1920)   221  S.  W.  684, 

Assumption  of  risk  is  a  defense  to  which 
a  defendant  sued  under  the  federal  Employ- 
ers* Liability  Act  is  entitled,  where  the  in- 
jury was  caused  otherwise  than  by  the  vio- 
lation of  some  statute  enacted  to  promote  the 
safety  of  employees.  Chicago,  etc.,  R.  Co. 
V.  Ward,  (1920)  252  U.  S.  18,  40  S.  Ct.  275, 
64  U.  S.  (L.  ed.)  — ,  affirming  (Okla.  1918) 
173  Pac.  212. 

In  Dutrey  v,  Philadelphia,  etc.,  R.  Co., 
(1919)  265  Pa.  St.  215,  108  Atl.  620,  the 
court  said:  "Except,  then,  as  to  the  in- 
juries resulting  from  the  violation  of  stat- 
utes, the  common -law  doctrine  of  assumption 
cf  risk  still  remains  as  a  complete  defense 
in  an  action  under  this  statute,  and  is  ap- 
plicable to  a  case  such  as  presented  by  the 
ifacts  now  before  us.    The  employe  assumes, 


as  a  risk  of  his  employment,  tneh  dangers  fts 
are  normally  and  necessarily  incident  to  his 
occupation,  and  a  workman  of  mature  years 
is  taken  to  assume  them  whether  he  is  aware 
of  their  existence  or  not;  but  risks  of  an- 
other sort,  not  naturally  incident  to  the 
occupation,  may  arise  out  of  the  failure  of 
the  employer  to  exercise  due  care.  They 
are  the  unusual,  extraordinary,  and  unex- 
pected acts,  and  the  employ^  is  not  to  be 
treated  as  assuming  such  risks  until  he  be- 
comes aware  of  their  existence,  imless  the 
act  or  risk  is  so  obvious  that  an  ordinarily 
prudent  person  would  have  observed  and 
appreciated  them." 

Pleading. —  To  the  same  effect  as  the  origi- 
nal annotation  see  Lewis  v.  Texas,  etc.,  R. 
Co.,  (1920)  146  La.  227,  83  So.  535,  wherein 
the  court  said :  "  Defendant  has  argued  on 
this  hearing  that  the  deceased  assumed  the 
risks  of  his  employment,  and  that  therefore 
his  widow  cannot  recover  damages.  The 
federal  Employers'  Liability  Act  provide* 
for  the  assumption  of  *  extraordinary  risks 
incident  to  his  (employe's)  employmtmt,*  but 
the  record  does  not  disclose  that  Lewis  as- 
sumed any  extraordinary  risks  in  boarding 
the  motorcar,  under  the  direction  of  his  em- 
ployers, for  the  purpose  of  being  taken  back 
to  the  boarding  cars  of  the  defendant  eom- 
pany,  where  he  was  required  to  return  each 
right.  But  defendant  failed  to  plead  as- 
sumption of  risk  on  the  part  of  Lewis;  and 
an  this  is  a  special  defense,  which  has  to  be 
specially  pleaded,  it  cannot  be  heard  on  the> 
trial  of  the  case  at  this  time,  particularly 
on  an  application  for  rehearing,  when  it 
was  not  pleaded  or  argued  in  the  trial  court 
or  on  the  former  hearing  of  the  case  in  this 
court." 

II.  Pbinoiflbs  Genesaixt  as  to  Assump- 
tion OF  Risk 

1.  In   General    (p.    1355) 

Rule  as  to  usual  and  ordinary  riskSi^ — To 
same  effect  as  original  annotation,  see  Ehrie 
K.  Co.  r.  Collins,  (C.  C.  A.  2d  Cir.  1919) 
259  Fed.  172,  170  C.  C  A.  240,  affirming 
(W.  D.  N.  Y.  1917)  245  Fed.  811;  Lcary  v. 
New  York  Cent.  R.  Co.,  (Mass.  1920)  126 
X.  E.  792. 

The  servant  assumes  all  the  risks  of  his 
employment  which  are  known  to  him,  or 
which  could  have  been  known  by  the  exer- 
cise of  ordinary  care  of  a  person  of  reason- 
able  prudence  and  diligence  in  like  circum- 
stances. Risks  not  naturally  incident  to  the 
occupation,  but  which  arise  from  the  negli- 
gence of  the  master,  are  not  assumed  by  the 
servant  until  he  becomes  aware  of  such 
negligence  and  of  the  risks  arising  there- 
from, unless  the  negligence  and  risk  are  k<' 
apparent  and  obvious  that  an  ordinary  and 
careful-  person  would  observe  the  one  and 
appreciate  the  other.  Lusk  v.  Bandy,  (1919) 
76  Okla.  108,  184  Pac.  144. 

Unusual  or  extraordinary  risks^ — So  far 
as  extraordinary  hazards  are  concerned,  an 
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interstate  railway  employee  may  assume  that 
the  employer  and  his  agents  have  exercised 
proper  care  with  respect  to  his  safety  until 
notified  to  the  contrary,  unless  the  want  of 
care  and  the  dangers  arising  from  it  are  so 
obvious  that  an  ordinarily  careful  person,  un- 
der the  circumstances,  would  observe  and  ap- 
preciate them.  Chicago,  etc.,  R.  Oo.  r.  Ward, 
(1920)  252  U.  S.  18,  40  S.  Gt.  275,  64  U.  S. 
(L.  ed.)  — ,  afflrming  (Okla.  1918)  173  Pac. 
212,  wherein  it  was  held  that  a  switchman 
riding  on  a  cut  of  freight  cars  which  he  was 
to  check  by  applying  a  brake  when  those  cars 
should  be  cut  off  from  the  engine  doea  not 
assume  the  risk  of  sudden  precipitation  from 
the  front  end  of  a  car  by  the  abrupt  check- 
ing resulting  from  the  failure  of  the  engine 
foreman  to  make  the  disconnection  at  the 
proper  time. 

An  instruction  on  behalf  of  an  interstate 
employee  intended  to  negative  assumption 
by  him  of  an  extraordinary  risk  and  hazard. 
but  (Huitting  the  proviso  ''unless  open  and 
apparent,"  is  not  erroneous  where  such  risk 
and  haxard,  by  negligence  of  the  defendant, 
waa  suddenly  created,  and  he  did  not  in  fact 
see  the  danger,  and  had  the  right  to  assume 
and  did  assume  he  would  not  be  subjected 
to  such  extraordinary  danger  as  resulted  in 
his  injury.  Keathley  r.  Chesapeake,  etc., 
R.  Co.,  (W.  Va.  1920)  102  S.  E.  244. 

IMstinction  between  assumed  risk  and  con- 
tzlbiitory  negligence. —  To  same  effect  as 
original  annotation,  see  Anzolotti  v.  McAdoo, 
(8.  D.  N.  Y.   1919)    262  Fed.  668. 

When  defense  may  be  pleaded^ — In  order 
to  avail  himself  of  the  defense  of  assump- 
tion of  risk  the  employer  must  show  that 
the  dangers  arose  either  from  continuing  in 
the  discharge  of  the  work,  or  from  an  omi»- 
sion  by  the  employee  to  do  something  which 
wae  not  a  part  of  the  discharge  of  his  duties. 
Accordingly,  the  defense  may  not  be  pleaded 
where  it  does  not  appear  that  the  employee 
hAd  no  way  of  discharging  his  duties  other 
tlian  the  dangerous  one  he  adopted.  In  such 
case  the  question  presented  is  one  of  con- 
tributory negligence  rather  than  assumption 
of  risk.  Anzolotti  r.  McAdoo,  (8.  D.  N.  Y. 
Mil 9)   262  Fed.  568. 

Brake  beams  left  scattered  in  a  switch 
yard  do  not,  as  to  a  switch  tender,  consti- 
tute a  risk  ordinarily  incident  to  the  em- 
ployment, "  and  he  had  a  right  to  assume 
that  the  appellant  had  exercised  proper  care 
with  respect  to  providing  a  reasonably  safe 
place  for  him  to  work,  free  from  any  ob- 
stacles which  would  be  likely  to  cause  him 
injury.  In  other  words,  as  the  statute  has 
been  construed  by  the  courts,  an  employee 
cannot  be  treated  as  having  assumed  a  rifek 
until  he  becomes  aware  of  the  defect  or  cb- 
struction  and  of  the  risk  arising  from  it, 
unless  it  is  so  obvious  that  an  ordinarily 
prudent  person  under  similar  circumstances 
would  have  observed  it."  Lock  v.  Chicago, 
etc.,  R.  Co,,    (Mo.  1920)   219  S.  W.  919. 

Known  defects  in  platform. — A  station 
employee  who  knew  of  defects  in  a  cement 


walk  leading  to  the  baggageroom,  and  who 
iindertook  to  move  a  truck  loaded  with  trunks 
over  that  walk  when  the  lights  were  turned 
c»ff,  assumed  the  risk  of  injury  from  a  trunk 
falling  from  the  truck.  Hines  «.  Wicks. 
(Tex.  Civ.  App.   1920)    220  S.  W.  681. 

2.  Knowledge    <m    Affecting     (p.    1356) 

Actual  knowledge.—  "  The  servant  does  not 
assume  any  risks  or  dangers  arising  from 
the  negligence  of  the  master  of  which  he 
has  no  knowledge;  but  he  docs  assume  the 
risks  and  dangers  caused  by  the  master'a 
negligence  of  which  he  had  prior  knowledge.*' 
Hines  v.  Bannon,  (Tex.  Civ.  App.  1920)  221 
S.  W.  684,  holding  that  risk  of  injury  from 
known  defects  in  floor  of  "dirt  spreader" 
were  assumed  by  employee. 

Appliances  or  place  of  work  not  safe. —  Tn 
same  effect  as  original  annotation,  see  Penn- 
sylvania R.  Co.  r.  Nelson,  (C.  C.  A.  2d  Cir. 
1919)   259  Fed.  156,  170  C.  C.  A.  224. 

In  Katton  c.  New  York,  etc.,  R.  Co.,  (C. 
C.  A.  1st  Cir.  1919)  261  Fed.  66T,  it  appeared! 
that  the  plaintiff's  decedent,  an  experienced 
trainman,  was  injured  while  unloading  a 
barrel  from  a  freight  car.  A  gangplank  had 
been  placed  between  the  car  and  the  station 
platform,  and  the  barrel  was  being  phiced 
upon  it,  when  the  end  of  the  gangplank  on 
the  platform  slipped  on  some  ice,  causing 
the  plaintiff's  decedent  to  fall  and  sustain 
the  injuries  from  which  he  later  died.  It 
was  shown  that  he  had  knowledge  of  the 
presence  of  the  ice  on  the  platform  and  had 
been  warned  by  a  fellow  servant  that  the 
plank  was  in  an  insecure  position.  It  was 
held  that  he  had  assumed  the  risk  and  that 
there  could  be  no  recovery  for  his  injury. 

Knowledge  of  mles. —  The  rules  and  regu- 
lations of  a  railroad  company,  formulated 
for  the  government  or  control  of  their  em- 
ployees, are  only  operative  upon  such  of  the 
employees  as  have  received  notice  thereof, 
or  who  are  (^rgeable  with  knowledge  of  their 
existence.  Anderson  v.  Director  General  of 
Railroads,   (N.  J.  1920)    110  Atl.  829. 

Risk  of  dangers  arising  from  causes  ab 
extra. —  In  Anderson  t*.  Director  General  of 
Railroads,  (N.  J.  1920)  110  Atl.  829,  it 
appeared  that  plaintiff's  intestate,  a  con- 
ductor, while  riding  on  the  step  of  an  engine 
in  the  yard,  was  killed  when  another  engine 
collidecl  with  it.  The  contention  of  the  de- 
fendant was  that  the  step  of  the  engine  upon 
which  the  decedent  stood  at  the  time  of  the 
accident  was  a  place  of  known  danger,  and 
that,  therefore,  he  assumed  all  the  risks 
incident  to  that  position.  The  court,  an- 
swering this  contention,  said:  "We  con- 
tent ourselves  with  repeating  what  was  said 
by  the  Supreme  Court  in  the  case  of  Brack- 
iiey  V.  Public  Service  Corporation,  77  N.  J. 
Law,  1,  71  Atl.  149,  where  the  plaintiff  had 
taken  up  his  position  on  the  front  platform 
of  a  trolley  car,  and  was  injured  by  a  col- 
lision between  it  and  a  passing  vehicle: 

"  *A  person,  under  such  circumstances,  as- 
sumes such  risks  as  are  incident  to  the  ordi- 
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nary  operation  of  the  car,  and  not  risk  of 
dangers  arising  from  causes  ab  extra.'" 

Well  known  dangerons  yard  movement^*- 
A  member  of  a  train  crew  assumes  the  risk 
arising  from  a  well  known  dangerous  yard 
movement.  Reed  v.  Director  General  of  Rail- 
roads, (Pa.  1920)  110  Atl.  264,  where  the 
court  said: 

"  Taking  the  evidence  in  the  light  most 
favorable  to  plaintiff,  as  of  course  we  must 
do,  we  find  the  facts  to  be  as  follows:  Dece- 
dent was  a  member  of  a  crew  which  had 
brought  a  train  from  South  Bethlehem  to 
Philadelphia.  Some  of  the  cars  contained 
goods  shipped  in  interstate  commerce.  When 
all  the  cars  were  released  at  their  appropri- 
ate places,  the  engine  went  back  to  get  the 
caboose,  for  the  purpose  of  taking  it  to  the 
point  where  it  was  to  stay  until  wanted  for 
further  traflSc,  md  then  itself  go  to  th» 
round-house,  where  it  remained  until  again 
needed.  This  movement  was  through  de- 
fendant's yard,  where  there  were  a  number 
of  tracks,  upon  which  cars  and  locomotives 
were  being  uiifted  constantly.  Through  the 
yard  ran  also  the  main  passenger  tracks  of 
defendant,  and,  at  the  points  where  other 
tracks  crossed  over  or  connected  therewith, 
derailing  devices  had  been  wisely  installed 
for  the  purpose  of  preventing  locomotives 
and  cars  using  the  other  tracks  from  running 
onto  or  over  the  passenger  tracks,  at  a  time 
when  passenger  trains  were  standing  or 
moving  thereon,  and  thereby  possibly  caus- 
ing collision  and  serious  loss  of  life. 

**  The  engine  and  caboose  which  had  reached 
South  Bethlehem  were  moving  over  a  track 
which  had  one  of  those  derailing  devices 
where  it  connected  with  the  passenger  tracks. 
The  caboose  being  in  front  of  the  locomotive, 
the  engineer  could  not  see  the  device  when 
operating  the  engine  from  his  cab,  and  hence 
decedent  was  directed  to  and  did  locate  him- 
self on  the  front  of  the  caboose,  with  a  duty 
to  signal  the  engineer  in  time  for  him  to 
safely  stop  if  the  derailing  device  was  set 
against  further  passage,  ft  was  so  set  on 
this  occasion,  but  either  through  the  negli- 
gence of  decedent  himself,  or  of  the  engi- 
neer in  not  noticing  or  heeding  the  signaling 
of  decedent,  the  latter  did  not  stop  in  time, 
the  caboose  was  derailed,  and  decedent  was 
crushed  to  death  between  it  and  cars  on  an 
adjoining  track.  In  considering  the  present 
question  we  also  assume  the  negligence  was 
that  of  the  engineer,  and  not  of  decedent. 
...  In  the  present  case  decedent  knew  of  the 
risks  he  assumed  in  the  movement  of  th*? 
engine  and  caboose  through  the  yard;  he 
knew  the  place  was  a  dangerous  one;  he 
knew  that  if  he  did  not  warn  the  engineer 
in  time,  or  if  the  latter  did  not  see  or  heed 
the  signals,  the  enffine  and  caboose  would 
be  derailed,  a  collision  with  engines  or  cars 
on  other  tracks  was  probable,  and  he  might 
be  injured  or  killed  as  a  result  thereof.  In 
other  words,  he  was  engaged  in  a  well- 
known  dangerous  yard  movement;  and  the 
Supreme  Court  of  the  United  States,  which 


is,  of  course,  the  final  arbiter  in  oonstruing 
the  federal  Employers'  Liability  Act,  has 
repeatedly  held  that  under  such  circum- 
stances the  person  injured  assumes  the  ordi- 
nary risks  of  his  employment,  and  no  re- 
cover v  can  be  had  if  injury  or  death  results 
thereirom." 

3.  Aeia  of  Master  or  Superior  ae  Affeoiing 

(p.   1357) 

Assurance  of  safety  by  foreman  held  to 
prevent  assumption  by  trucker  of  risk  of  in- 
jury from  defect  in  truck  which  he  was  using 
to  unload  freight  car.  Cox  r.  St.  Louis,  etc, 
K.  Co.,  (Tex.  1920)  222  S.  W.  964. 

4.  Negligence  of  Employer   (p.  1359) 

Rule  stated. —  The  risks  which  a  servant 
ntay  incur  in  any  employment  fall  naturally 
into  one  or  the  other  of  two  classes:  First, 
the  ordinary  risks  of  the  service,  that  is, 
those  which  are  not  created  by  the  master's 
negligence  and  which  remain  after  he  hat 
used  due  care  to  remove  them;  and,  second, 
the  extraordinary  rides  or  those  which  are 
created  by  the  master's  negligence.  It  is 
probably  a  universal  rule  that  the  servant 
merely  by  entering  th  eservice  of  the  mas- 
ter assumes  the  ordinary  risks  of  the  service, 
and  if  he  is  injured  solely  because  of  them 
he  cannot  recover.  But  at  common  law  and 
under  the  federal  Employers'  Liability  Ace 
risks  created  by  the  master's  negligence  are 
not  assumed  by  the  servant  unless  with 
an  actual  or  constructive  knowledge  thereof 
and  appreciation  of  the  danger  therefrom 
he  voluntarily  enters  or  continues  in  the 
emploMuent  of  the  master.  Yacoo,  etc,  R. 
Co.  17.' Dees,  (Miss.  1920)  83  So.  613. 

An  employee  of  a  railroad  company,  «i^ 
cept  in  cases  involving  violation  by  the  car- 
rier of  the  statute  enacted  for  the  safety  of 
employees,  assumes  the  ordinary  risks  and 
hazards  of  his  particular  employment,  and 
also  those  defects  and  risks  which  are  known 
to  him,  or  which  are  plainly  observable, 
although  due  to  the  master's  negligence. 
Ix^uisville,  etc.,  R.  Co.  v.  Hood,  (Qa.  App. 
1920)   102  S.  E.  133. 

i).  Negligence  of  Fellow  Servant   <p.  1861) 

Rule  stated. —  To  same  effect  as  original 
annotation,  see  Lehigh  Valley  R.  Co.  v, 
Scanlon,  (C.  C.  A.  2d  Cir.  1919)  259  Fed. 
137,  170  C.  C.  A.  206. 

The  federal  Employers'  Liability  Act 
places  a  coemployee's  negligence,  when  it  is 
the  ground  of  the  action,  in  the  same  re- 
lation as  that  of  the  employer  upon  the  mat- 
ter of  the  assumption  of  risk.  Chicago,  etc, 
R.  Co.  !?.  Ward,  (1920)  252  U.  S.  18,  40  S. 
a.  275,  64  U.  S.  (L.  ed.)  — ,  afirming 
(Okla.   1918)    173  Pac.  212. 

In  Anderson  v.  Director  General  of  Rail- 
roads, (N.  J.  1920)  110  Atl.  829,  the  court 
said  "  By  the  first  section  of  the  federal^  act 
a  right  of  action  is  conferred  by  the  injury 
or  death  of  the  employ^  'r?8T(}ting  in  whole 
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or  in  part  from  the  negligence  of  any  of  the 
employ^  of  the  carrier.'  Although  section 
4  of  the  act  recognizes  the  common-law  doc- 
trine of  assumed  risk  as  still  existent,  with 
certain  expressed  limitations  hased  upon 
statutory  duties  imposed  upon  the  employer, 
and  altnough  that  doctrine  included  the 
proposition  that  an  employ^  assumed  the 
risk  of  injury  resulting  from  the  negligent 
act  of  a  fellow  servant,  yet  the  federal  stat- 
ute, having  expressly  declared  that  an  ac- 
tion will  lie  where  the  injury  or  death  of 
the  employ^  has  resulted  from  the  negli- 
gence of  a  fellow  servant,  has  also  declared, 
by  necessary  implication,  that  the  negli- 
gence of  a  fellow  aervant  shall  not  consti- 
tute a  defense  to  such  action.  To  hold, 
therefore,  that  an  injury  resulting  from  the 
negligence  of  a  fellow  servant  is  one  of  the 
risks  assumed  by  an  employ^,  and  that  the 
carrier  may  set  up  that  assumption  in  bar 
of  the  action,  would  be,  in  legal  effect,  to 
strike  out  the  express  provision  of  the  act 
just  recited." 

In  San  Pedro,  etc.,  R.  Co.  i\  Brown,  (C.  C. 
A.  9th  CSr.  1919)  258  Fed.  80«,  170  C.  C.  A. 
100,  8  A.  L.  R.  865,  the  court  commenting 
on  the  rule  stated  in  the  original  annota- 
tion said: 

"  It  is  also  argued  that  Brown  must  be 
held  to  have  assumed  the  risk  of  the  in- 
jury he  sustained  as  a  result  of  his  reliance 
on  his  coemploy6  and  the  failure  of  his  co- 
employd  to  pl^ce  the  flag  and  so  protect  him. 
The  point  is  based  upon  a  portion  of  the 
charge  of  the  lower  court  to  the  effect  that 
Brown  did  not  assume  the  risks  that  were 
attendant  upon  the  negligence  of  a  fellow 
servant. 

**  Clearly,  under  the  act,  the  defense  of 
assumption  of  risk  is  open  to  the  carrier, 
except  in  actions  brought  under  section  4, 
which  provides  that,  in  an  action  for  dam- 
ajres  for  injury  to  an  employ^,  *  such  em- 
ploy^ shall  not  be  held  to  have  assumed  the 
risk  of  his  employment  in  any  case  where 
the  violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employ^ 
contributed  to  the  injury  or  death  of  such 
employ^.'  Seaboard  Air  Line  Ry.  17.  Hor- 
ton,  23S  U.  S.  492,  34  Sup.  Ct.  695,  58  L.  Ed. 
1062,  L.  R.  A.  191^,  1,  Ann.  Cas.  1915B, 
475.  But  Brown  was  not  injured  by  reason 
of  any  defect  in  the  machinery,  or  by  rea- 
son of  any  danger  normally  or  necessarily 
incident  to  the  occupation  of  inspecting  cars. 
The  accident  would  not  have  happened  at  all, 
but  for  the  negligence  of  a  fellow  servant; 
and  as  to  employers,  while  engaged  in  inter- 
state commerce,  the  servant  so  engaged  does 
not  agree,  as  between  himself  and  the  car- 
rier, to  assume  the  risk  of  the  negligence  of 
his  fellow  servant.  Watson  t'.  St.  Louis  R. 
Co.  (C.  a)  169  Fed.  950.  In  Boldt  r.  Penn. 
Ry.,  245  U.  S.  441,  38  Sup.  Ct.  139,  62  L. 
Ed.  385,  the  court  affirmed  the  action  of  the 
trial  court  in  refusing  to  charge  that  'the 
risk  the  employ^  now  assumes,  since  the 
passage  of  the  federal  Employers'  Liability 


Act,  is  the  ordinary  danger  incident  to  lii.s 
employment,  which  does  not  now  include  the 
assumption  of  risk  incident  to  the  negligence 
of  defendant's  officers,  agents,  or  employes.' 
The  opinion  expressed  was  that  the  requested 
charge    was    erroneous,    because   the    action 
there  brought  was  not  one  witlln  the  provi- 
sions of  section  4  of  the  act.    But  as  far  as 
we  are  advised  it  has  never  been  held  that 
in  an  action  brought  under  the  statute,  where 
an  employ^  trusts  to  another  to  do  an  act 
necessary  for  his  safety,  and  he  himself  is 
not  aware  of  the  failure  of  such  employ^  to 
do  the  act,  and  actually  goes  on  with  his 
work,  relying  upon  the  performance  of  the 
act  by  his  fellow  servant,  and  by  reason  of 
the  negligence  of  the  employd  relied  upon 
injury  follows,  the  risk  of  such  negligence  on 
the  part  of  the  fellow  servant  is  assumed 
bv    tne    injured    man.      In    Illinois    Central 
Railroad   Co.   v,   Skaggs,   240   U.   S.   66,   36 
Sup.  Ct.  249,  60  L.  Ed.  528,. upon  a  writ  of 
error  to  review  a  judgment  recovered  under 
the  federal  Employers'  Liability  Act,  it  was 
argued  that  the  railroad  company  could  not 
be  negligent  to  an  employ^  whose  failure  of 
duty    and    neglect    produced    the   dangerous 
condition.     The  court   took    it   for   granted 
that  under  the  statute  recovery  by  an  em- 
ploy6  for  the  consequences  of  actions  exclu- 
sively his  own  could  not  be  had.    In  qualify- 
ing the  assumption,  the  court  said  in  effect 
that  where  the  injury  to  the  employ^  does 
not   result   in   whole   or   in   part   from   the 
negligence  of  any  of  the  agents  or  employes 
of  the   employing  carrier,  or  by  reason   of 
any  defect  or  insufficiency,  due  to  its  negli- 
gence, in  its  property  or  etjuipment,  action 
would  not  lie.     ^But,'  continued  the  court, 
'on  the  other  hand,  it  cannot  be  said  that 
there  can  be  no  recovery  simply  because  the 
injured    employ^    participated    in    the    Mt 
which  caused  the  injury.     The  injury  must 
be  whether  there  is  neglect  on  the  part  of 
the  employing  carrier,  and,  if  the  injury  to 
one  employ 6  resulted  in  whole  or   in   part 
from  the  negligence  of  any  of  its  other  em- 
ployes, it  is  liable  imder  the  express  terms  of 
the  act;   that  is,  the  statute  abolished  the 
fellow-servant  rule.    If  the  injury  was  due  to 
the  neslect  of  a  coemploy6  in  the  perform- 
ance of  his  duty,  that  neglect  must  be  attrib- 
uted  to  the  employer;    and,  if  the   injured 
employ^   was    himself   guilty   of    negligence 
contributing  to  the  injury,  the  statute  ex- 
pressly provides  that  it  shall  not  bar  a  re- 
covery, but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
negligence    attributable    to    such    employ^.' 
This  decision  we  believe  to  be  applicable  to 
the  facts  in  the  case  before  us.    Brown,  pur- 
suing the  usual  practice  at  Yermo,  may  have 
participated  in  the  act  of  failing  to  put  up 
the  flag;    but  Abies'  failure  was,   in  large 
part,  the  direct  cause  of  the  damage.    Brown 
relied  upon  Abies,  and  in  reliance  upon  him 
went  on  to  perform  his  duty.     By  the  ex- 
press terms  of  the  statute  the  negligence  of 
Abies  may  be  attributed  to  the  carrier/' 
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Ordinarily  the  servant  assumes  the  risks 
incident  to  the  negligent  acts  of  the  officers, 
agents  and  fellow  employees  of  the  master, 
but  he  does  not  assume  the  risks  of  unusual 
and  extraordinary  acts  of  negligence.    Dutrey 
V.  Philadelphia,  etc.,  R.  Co.,   (1919)   265  Pa. 
St.  215,  108  Atl.  620,  wherein  the  court  ^aid: 
"Except,  then,  as  to  the  injuries  resnlting 
from  the  violation  of  statutes,  the  common- 
law  doctrine  of  assumption  of  risk  still  re- 
mains  as   a   complete   defense   in   an   action 
under  this  statute,   and   is   applicable  to   a 
case  such  as  presented  by  the  facts  now  be- 
fore us.    The  employ^  assumes,  as  a  risk  of 
bis   employment,   such   dangers   as   are  nor- 
mally and  necessarily  incident. to  his  occu- 
pation, and  a  workman  of  mature  years  is 
taken  to  assume  them  whether  he  is  aware  of 
their  existence  or  not;  but  risks  of  another 
sort,  not   naturally  incident  to  the  occupa- 
tion, may  arise  out  of  the  failure  of  the  em- 
ployer to  exercise  due  care.     They  are  the 
usual,   extraordinary,   and   unexpected    acts, 
and  the  employ^^  is  not  to  be  treated  as  as- 
suming such   risks   until  he  becomes  aware 
o^  their  existence,  unless  the  act  or  risk  is 
so  obvious  that  an  ordinarily  prudent  preson 
would  have  observed  and  appreciated  them." 
Known  or  obvious  negligence. —  Under  the 
federal    Employers'    Liability    Act,    an    em- 
ployee does  not  assume  a  risk  attributable  to 
the  negligence  of  his  coemployees  until  he  is 
aware  of   it,  unless   the  risk   is   so  obvious 
that    an    ordinarily    prudent    person    in   his 
situation   would   observe   and   appreciate   it. 
Erie  R.  Co.  v,  Purucker,    (1917)    244  U.  S. 
320,  37  S.  Ct.  629,  61  U.  S.    (L.  ed.)    1166; 
Central  R,  Co.  v.  Sharkey,  (C.  C.  A.  2d  Cir. 
•1919)   25«  Fed.   144;   Erie  R.  Co.  r.  Collins, 
(C.  C.  A.  2d  Cir.   1919)    259  Fed.   172,  170 
C.  C.  A.  240,  affirming   (W.  D.  N.  Y.  1917) 
245  Fed.  811. 

"A  workman  does  not  assume  until  made 
aware  of  them,  or  until  they  become  so  ob- 
vious that  an  ordinarily  prudent  man  would 
observe  and  appreciate  them,  the  risk  of  the 
negligence  of  his  employer,  or  of  the  em- 
ployer's agents  or  servants,  for  such  risks, 
are  not  risks  incidental  to  the  employment." 
Delaware,  etc.,  R.  Co.  v,  Busse,  (C.  C.  A. 
2d  Cir.  1920)  263  Fed.  516. 

"  Under  the  federal  Employers'  Liability 
Act,  a  servant  does  not  ordinarily  assume 
the  negligent  acts  of  a  fellow  servant;  but,  if 
he  becomes  aware  oi  the  risk  and  danger 
arising  therefrom  and  continued  in  the  em- 
ployment, or  if  the  risk  and  dangers  there- 
from are  so  obvious  that  an  ordinarily  pru- 
dent person  under  the  same  circumstances 
would  have  observed  the  one  and  appreciated 
the  other,  then  the  employee  assumes  the  risk 
arising  from  the  negligent  act  of  a  co- 
employee."  Ferris  v.  Jones,  (1920)  78 
Okfa.  154,  189  Pac.  527 

"  Except  in  cases  specified  in  section  4, 
the  employ6  assumes  the  risk  due  to  the 
negligence  of  other  employes  if  the  danger 
is  obvious  as  fully  known  to  him."  Curtis 
c,  Erie  R.  Co.,  (Pa.  1920)  109  Atl.  871. 


As  to  the  negligence  of  a  fellow  servant 
there  is  under  the  federal  law  no  assumption 
of  riskfi  until  at  least  actual  knowledge  of 
such  particular  negligence  is  brought  to  the 
plaintiff's  attention  or  it  is  so  obvious  that 
the  ordinarilv  prudent  person  would  ob- 
serve it.  Kaiashian  v,  mnes,  (Wis.  1020) 
177  N.  W.  602. 

In  Southern  R.  Co.  v.  Sinoimons,  (Ga.  App. 
1919)  100  S.  E.  6,  the  court  said:  "The 
plaintiff  was  a  section  hand  in  the  employ 
of  the  defendant,  and  was  injured  while  en- 
gaged in  the  work  which  he  was  employed  to 
perform.  The  uncontradicted  evidence  shows 
that,  as  to  the  acts  of  negligence  charged,  the 
defendant  used  all  ordinary  care  for  the 
plaintiff's  safety,  unless  it  be  that  the  fore- 
man was  negligent  in  ordering  him  to  remove 
the  lever  car  at  the  time  and  place  he  did; 
and,  even  though  the  defendant  was  negli- 
gent in  this  respect,  such  negligence  was 
kno^vn  to  the  plaintiff,  and  was  plainly  oh- 
servable.  He  therefore  assumed  the  riak 
.  occasioned  thereby,  and  cannot  recover.' 


n 


JIT.  Pabticulab  Employees  (p.  1362) 
Section  men,  trackwalkers  and  repairmen. 
—  In  Bennett  v,  Atchison,  etc.,  R.  Co..  (la. 
1919)  174  N.  W.  798,  the  petition  alleged, 
among  otlier  things,  substantially  that  plain- 
tiff's intestate,  a  trackwalker,  was  struck  and 
killed  on  a  portion  of  defendant's  double 
tracks,  which  run  through  a  deep  cut,  and 
on  a  curve,  and  that  when  twq  trains  were 
passing  in  said  cut,  deceased  could  not  avoid 
an  approaching  train  on  one  track,  except 
by  crossing  the  adjacent  track;  that  while 
deceased  was  engaged  in  his  duties,  and 
vhile  his  red  signal  flag  was  being  displayed, 
defendant's  employees  in  charge  of  a  pas- 
senger train  goins  west  on  the  north  track 
sounded  its  whistle,  and  deceased  heard  and 
observed  said  train,  and  to  avoid  it  stepped 
over  on  or  across  the  other  track  when,  with- 
out warning  or  other  signal,  a  freight  train, 
running  at  high  speed,  and  without  sound- 
ing the  whistle  or  giving  any  other  warnings, 
and  at  the  moment  when  deceased  was  avoid- 
ing danger  from  the  passenger  train,  negli- 
gently ran  upon  and  over  said  deceased, 
causing  instant  death;  that  the  trainmen  on 
the  freight  did,  or  could  have  seen  deceased 
in  his  perilous  condition  in  time  to  have 
prevented  the  death  of  deceased;  that  de- 
fendant was  negligent  in  operating  its  said 
trains  through  said  cut  so  nearly  at  the  same 
time  when  the  defendant  should  have  or  did 
know  that  the  deceased  was  at  said  place, 
and  in  said  cut  at  said  time,  and  not  avoid 
ing  said  injuries.  The  answer  is  in  general 
denial,  and  that  deceased  was  guilty  of 
contributory  negligence,  and,  further,  "  that 
the  alleged  injuries  for  damages,  on  account 
of  which  this  action  was  brought,  arose  out 
of  the  risks  of  the  employment  in  which  said 
deceased  was  engaged,  of  which  risks  he  had 
full  knowledge  and  notice,  and  that  deceased, 
by  entering  and  continuing  in  said  employ- 
ment, voluntarily  assumed  said  risks."     On 
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AR  appeal  from  a  judgment  for  the  plaintiff, 
the  court  said:  "The  trial  court  did  not 
instruct  the  jury  on  the  question  of  assmnp- 
tion  of  risks,  and  of  this  appellant  complains. 
Many  cases  are  cited  hy  both  sides,  both 
state  and  federal,  on  the  question,  and  the 
question  is  argued  as  to  whether  the  common- 
law  rule  of  assumed  risk,  as  applied  to  this 
ea«e,  is  changed  by  the  federal  Employers' 
Liability  Act.  .  .  .  Appellant  contends  that 
the  rule  is  not  changed,  and  they  cite  Jacobs 
r.  Railway,  241  U.  S.  229,  36  S.  Ct.  588,  60 
U.  S.  (L.  ed.)  970;  Baugham  r.  Railway,  241 
U.  S.  237,  36  S.  Ct.  692,  60  U.  S.  (L.  ed.) 
977.  As  we  understand  appellee's  argument, 
they  admit  that  the  common-law  doctrine  of 
assumption  of  risk  remains  in  this  class  of 
cases  the  same  as  it  did  before  the  enactment 
of  the  Liability  Act.  But  since  the  question 
has  not  been  raise<l  by  the  pleading,  we 
deem  it  unnecessary  to  discuss  this  feature 
further.  Appellant  states  its  proposition  that 
deceased  assumed  all  risk  incident  to  his 
work,  and  to  the  usual  and  proper  operation 
of  its  trains.  It  seems  to  be  conceded,  as  it 
must  be,  that  deceased  did  not  assume  the 
added  risk  of  the  employer's  negligence,  un- 
less he  had  knowledge  of  the  improper  opera- 
tion of  the  train  and  conditions  which  created 
the  danger,  and  that  he  had  an  appreciation 
of  the  danger  attending  such  conditions.  The 
burden  is  upon  the  defendant  to  allege  and 
prove  such  assiunption  of  risk.  Scott  V. 
Railway,  160  Iowa  306,  141  N.  W.  1066;  Tay- 
lor T.  Railway,  170  N.  W.  388-391;  Martin  V, 
Light.  Co.,  131  Iowa  724-734-735,  106  N.  W. 
359.  Appellee  challenges  the  sufficiency  of 
the  answer  to  raise  this  question,  and  con- 
tendfi  that  the  answer  does  not  more  than 
plead  the  assumption  of  the  risk  which  in- 
heres in  the  contract  of  hiring.  In  Shebeck 
V.  Cracker  Co.,  120  Iowa  414-416,  94  N.  VV. 
990.  the  answer  alleged  that  the  defectiTe 
condition  of  the  machinery  was  well  known 
to  the  deceased^  and  that,  knowing  it,  he 
remained  in  defendant's  service  without  pro- 
test, and  this  was  held  to  tender  a  plea 
of  assumption  of  risk;  that  is,  the  added 
risk  because  of  the  employer's  negligence. 
The  substance  of  the  answer  at  this  point 
is  that  the  alleged  injuries  arose  out  of  the 
risks  of  the  employment  of  which  risks  de- 
ceased had  full  notice  and  knowledge,  and 
that  deceased,  by  entering  and  continuing 
in  said  employment,  voluntarily  assumed  said 
risks.  There  is  nothing  therein  that  de- 
ceased had  knowledge,  or  appreciated  the 
danger,  the  negligent  manner  in  which  de- 
fendants operated  the  train,  or  that  he  as- 
sumed such  risk.  It  simply  states  that  he 
assumed  the  risks  of  his  employment,  which 
is  no  more  than  saying  that  he  assumed 
the  ordinary  risks.  We  think  the  case  at 
this  point  is  ruled  by  Martin  v.  Light  Co., 
nupra.  See,  also.  Brums  t*.  Brick  Co.,  152 
Iowa  61,  130  X.  W.  1083.  The  matter  is  dis- 
cussed in  the  Martin  Case,  131  Iowa,  at  pages 
735  and  737,  106  N.  W.  359.  Furthermore, 
the  evidence  does  not  show  that  deceased 
assumed  such  additional  risk." 


A  judgment  for  a  section  hand  injurcKl 
by  a  switch  engine  while  clearing  snow  from 
a  switch  in  a  railroad  yard  was  reversed  in 
Tober  r.  Pere  Marquette  R.  Co.,  (Mich.  1920) 
177  N.  W.  385,  and  a  new  trial  granted 
for  errors  committed  by  the  trial  court  in 
instructions  to  jury. 

Engineer. —  In  an  action  under  the  federal 
Employers'  Liability  Act  1908  to  recover 
damages  for  the  death  of  a  locomotive  engi- 
neer who,  while  leaning  out  of  the  cab  of 
his  engine  and  looking  backward,  was  struck 
by  one  of  the  steel  girders  of  an  overhead 
bridge,  the  special  findings  show  that  the 
clearance  between  the  bridge  and  the  side  of 
the  engine  was  approximately  two  feet;  that 
deceased  had  been  running  an  engine  over 
the  bridge  for  15  years;  that  in  the  year 
previous  to  the  accident  he  had  run  an  engine 
of  the  same  class  over  the  oame  bridge  300 
times,  including  26  times  in  that  month; 
that  he  had  warned  his  fireman  against  the 
dangers  in  passing  through  the  same  kind  of 
bridges;  that  the  engine  he  was  operating  did 
not  sway  from  side  to  side  in  going  over 
the  bridge  more  than  was  ordinarily  the 
case  in  engines  of  similar  type.  Held,  that 
the  defendant  was  entitled  to  judgment  on 
the  findings,  because  they  establish  that  de- 
ceased had  assumed  the  risk.  McDougall  r. 
Atchison,  etc.,  R.  Co.,  (Kan.  1920)  186  Pac. 
1028. 

Workman  in  railroad  repair  shop. — Where 
in  a  railroad  repair  shop  the  master  has 
prescribed  no  particular  means  whereby  the 
workmen  shall  climb  upon  locomotives  under- 
going repair,  but  the  workmen,  when  re- 
quired to  take  off  or  replace  parts  of  such 
engines,  have  always  climbed  thereon  by 
means  of  projecting  parts  of  the  engine  and 
cab,  an  experienced  workman,  accustomed 
repeatedly  each  day  to  climb  upon  engines  by 
the  use  of  such  means,  must  rely  upon  his 
own  judgment  in  selecting  handholds,  and 
assumes  the  risk  thereof.  And  where  an  ex- 
perienced workman  in  a  railroad  repair  shop, 
in  replacing  a  part  of  a  dismantled  loco- 
motive, uses  as  a  handhold  in  climbing  thereon 
a  loose  pipe  placed  or  stuck  upon  a  projecting 
bolt,  mistaking  it  for  a  stationary  part  of 
the  engine,  and  falls  and  is  injured  by  reason 
of  its  giving  way,  the  placing  of  the  loose 
pipe  in  such  position  by  a  fellow  servant  of 
the  injured  workman  does  not  constitute 
actionable  negligence,  where  the  circum- 
stances are  such  as  to  require  the  injured 
workman  to  rely  upon  his  own  judgment  in 
the  means  employed  in  climbing  upon  the 
engine,  and  where  the  risk  of  injury  there- 
from has  been  assumed  by  him.  Davis  v, 
Chicago,  etc.,  R.  Co.,  ((Neb.  1920)  177 
X.  W.  181. 

Switchmen. —  A  switchman  does  not  as- 
sume the  risk  of  the  light  in  switch  lamps 
going  out  because  employees  charged  with 
the  duty  of  filling  the  lamps  with  oil 
neglected  to  perform  that  duty.  Yasoo,  etc., 
R.  Co.  f.  Dees,   (Miss.  1920)   83  So.  613. 

A  brakeman  who  without  order  or  signal 
gets  off  a  moving  train  at  an  unusual  and 
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unnecesBary  difitance  from  the  place  where 
he  is  to  throw  a  switch  is  not  entitled  to 
recover  for  an  injury  received  from  falling 
into  an  unguarded  culvert  near  the  place 
where  he  got  off  the  train.  Manuel  v.  lK)ui8- 
viUe,  etc.,  R.  Co.,  (1910)  186  Ky.  684,  216 
S,  W.  280. 

Brakeman  coupling  cars  is  held  to  assume 
risk  of  injury  from  uneven  condition  of 
roadbed.  Hamm  t\  Texas,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1920)  221  S.  W.  346. 

Employees  in  freight  yards  are  aware  that 
cars  and  engines  move  in  all  directions  at 
irregular  intervals,  and  so  long  as  the  move- 
ment is  not  unusual  employees  assume  the 
risk  of  the  accidental  hazards  incident  to 
employment  in  such  places,  and  must  be  on 
the  lookout  for  their  personal  iuifetv.  Cur- 
tis V.  Erie  R.  Co.,   (Pa.  1920)    109  Atl.  871. 

IV.  BuRDKN  OP  Pboof    (p.   13ft3) 

General  rule. —  saumption  of  risk. —  To 
the  same  effect  as  the  original  annotation, 
see    Kenyon    t'.    Illinois    Cent.    R.    Co.,    (la. 

1919)  173  N.  W.  44;  Dutrey  r.  Philadelphia, 
etc.,  R.  Co.,  (1919)  265  Pa.  St.  216,  108 
Atl.  620;  McDowell  V.  Southern  R.  Co.,  (8.  C. 

1920)  102  S.  E.  639. 

See  further  to  the  same  effect  Crugley  v. 
Grand  Trunk  R.  Co.,  (N.  H.  1919)  109  Atl. 
293,  wherein  the  court  said: 

"  In  Central  Vermont  R.  R.  v.  White,  238 
U.  S.  507,  35  Sup.  Ct.  865,  59  L.  Ed.  1433, 
Ann.  Cas.  1916B  252,  it  was  held  that  the 
rule  as  to  burden  of  proof  upon  the  issue  of 
contributory  negligence  is  not  a  mere  matter 
of  procedure,  but  of  substantive  law;  that 
Congress  presumably  enacted  the  federal 
Employers'  Liability  Act  with  the  intent 
that  the  federal  rule  on  this  subject  should 
apply;  and  that  therefore  it  does  apply,  al- 
though the  suit  be  brought  in  a  state  court 
in  a  jurisdiction  where  the  local  rule  is 
different. 

**  In  view  of  this  decision,  and  of  the  fed- 
eral rule  that  the  burden  of  proof  upon  the 
issue  of  assumption  of  rietk  is  upon'  the  de- 
fendant, there  is  no  reasonable  doubt  that  the 
construction  of  the  statute  as  to  contribu- 
tory negligence  will  be  followed  as  to  as- 
sumption of  risk.  New  Orleans,  etc.,  Co.  r. 
Harris,  247  U.  S.  367,  372,  38  Sup.  Ct.  535, 
62  L.  Ed.  1167.  The  federal  interpretation 
of  the  statute  has  progressed  sufficiently  to 
indicate  the  rule  to  be  applied  at  trials.  In 
suits  brought  under  this  act,  juries  should 
be  instructed  that  upon  the  issues  of  con- 
tributory negligence  and  assumption  of  risk 
the  burden  is  on  the  defendant.  It  wab 
therefore  error  to  charge  that  the  plaintiff 
had  the  burden  upon  assumption  of  risk,  and 
for  this  reason  the  verdict  must  be  set 
aside." 

V.  QUSSTIONS  FOR  COUBT  AND  JuST   (p.  1863) 

General  rule.— To  same  effect  as  original 
annotation,  see  Virginian  R.  Co.  t*.  Halstead, 
(C.  C.  A.  4th  Cir.  1919)   258  Fed.  428.   169 


C.  C.  A.  444;  Erie  R.  Go.  r.  Collins,  (C.  C 
A.  2d  Cir.  1919)  269  Fed.  172,  170  C.  C.  A. 
240,  affinning  (W.  D.  N.  T.  1917)  245  Fed. 
811;  Pittsburgh,  etc.,  R.  Oo.  f?.  Cole,  (C.  C. 
A.  6th  Cir.  1919)  260  Fed.  367,  171  C.  C.  A. 
223,  certiorari  denied  (1919)  250  U.  S.  671, 
40  S.  Ct.  16,  63  U.  S.  (L.  ed.)  1199; 
Schanti  v.  Northern  Pae.  R.  Co.,  (X.  D. 
1919)  173  N.  W.  666;  Dutrey  r.  Philadel- 
phia, etc.,  R.  Co.,  (1919)  265  Pa.  St.  215, 
108  Atl.  620;  McDowell  t;.  Southern  R.  Co., 
(S.  C.  1920)   102  S.  E.  639. 

On  the  issue  of  assumption  of  risk  by  a 
servant  who  has  sustained  injuries,  where 
the  evidence  is  harmonious  and  consistent 
and  the  circumstances  are  such  that  all 
reasonable  men  must  reach  the  same  conclu- 
sion, the  question  whether  the  plaintiff  as- 
sumed the  risk  is  one  of  law  for  the  deter- 
mination of  the  court;  but  where  the  facts 
are  controverted,  or  are  such  that  different 
inferences  may  be  drawn  therefrom,  the 
question  as  to  the  assumption  of  the  risk 
should  be  submitted  to  the  jury  under  propei 
instructions  from  the  court.  Lusk  r.  Bandy, 
(1019)  76  Okla.  108,  184  Pac.  144. 

Harmless  error  in  charge. — ^The  inaccuracy 
of  a  charge  on  the  assumption  of  risk  could 
have  worked  no  harm  to  the  defendant 
where  the  situation  did  not  make  the  doc- 
trine of  assumed  risk  a  defense  to  the 
action.  Chicago,  etc.,  R.  Co.  r.  Ward,  ( 1920) 
262  U.  S.  18,  40  S.  Ct.  275,  64  U.  S.  (L.  ed.) 
— ,  affirming  (Ckla.  1918)   173  Pac.  212. 

Section  hand  standing  on  hand  car^ — 
Whether  a  minor  servant  eighteen  years  old, 
working  as  a  section  hand  on  a  railroad, 
comprehended  and  fully  appreciated  the 
danger  attendant  upon  his  standing  on  the 
front  end  of  a  lever  hand  car  of  standard 
make  and  working  the  lever,  while  the  car 
Mas  under  way,  in  the  absence  of  warning 
thereof  and  advice  as  to  means  of  avoiding 
it,  is  a  question  proper  for  jury  determina- 
tion, and  their  findings  that  he  did  not  and 
that  the  failure  of  the  employer,  through  its 
foreman,  to  give  him  warning  of  such  danger, 
01  to  put  him  in  a  safer  place  on  the  car,  in 
view  of  his  immaturity  and  inexperience, 
was  negligence  on  its  part  and  the  proximate 
muse  of  the  injury,  cannot  be  disturbed  by 
the  trial  court.  Mills  i?.  Virginian  R.  Co., 
(W.  Va.  1920)   102  8.  E.  604. 

Vol.  VIII,  p.  1364,  sec.  5.     [First  ed., 
1909  Supp.,  p.  585.] 

II.  Applicability  of  section  generally. 
III.  Settlement  and  release  after  injury. 

II.   Applioabiutt  or  Ssotion   Genebaixt 

(p.  1366) 

Requirement  of  notice  of  daiou — ^A  prori* 

sion  in  a  contract  of  employment  that  the 
employee  will  give  notice  in  writing  within 
thirtv  days  of  any  personal  injury  for  which 
h<*  claims  damages  and  that  failing  such 
notice  his  cause  of  action  therefor  AM  be 
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barred  is  void  aa  applied  to  injuries  received 
by  tbe  employee  while  engaged  in  interstate 
commerce.  Panhandle,  etc.,  U.  Co.  ir.  Brooka, 
(Tex.  1020)  222  8.  W.  186. 

III.    SEm^EMSNT  AIVD  RELEASE  AFTB8  Il?JI7BT 

(p.  1367) 

Setdsaion  of  contract  of  raleaae  on  gronnd 
of  fraud. —  The  well-established  principle  of 
law  that,  before  a  party  to  a  contract  is  en- 
titled to  hxve  it  rescinded  for  fraud  in  its 
procurement,  he  must  pay  back  or  tender  any 
valuable  consideration  received  under  the 
terms  of  the  contract,  applies  to  an  action 
for  personal  injuries  brought  imder  the  fed- 
eral Employers'  Liability  Act  where  tbe 
plaintiff,  after  the  infliction  of  the  mjury 
sued  for,  signed,  for  a  valuable  considera- 
tion, a  contract  releasing  the  defendant  from 
all  liability  therefor.  (Antral  of  Georgia  R. 
Co.  V,  Hoban,  (Ga.  App.  1920)   102  S.  £.  46. 

Vol.  VIII,  p.  1369,  sec.  6.     [First  ed., 
1912  Snpp.,  p.  335.] 

I.  Limitation  of  action. 

n.  Jurisdiction  and  venue. 

IlL  Removal  to  federal  court. 

I.  LDcrEAi*ioN  OF  AcnoN    (p.  1870) 

Neceaaity  of  pleading  act  to  obtain  benefit 
of  itw — This  section  operates  to  define  and 
limit  the  right  to  maintain  an  action,  and 
hence  is  not,  strictly  speaking,  a  statute  of 
limitations  required  to  be  specially  pleaded. 
Louisville,  etc.,  R.  Go.  v»  Echols,  (Ala.  1920) 
84  So.  827. 

It  has  been  held,  however,  that  the  statu- 
tory limitation  is  waived  by  a  failure  to 
plead  it.  Pittsburgh,  etc.,  R.  Co.  v.  Ireton, 
(Ind.  App.  1920)    126  N.  £.  431. 

Time  of  accrual  of  cause  of  action. — When 
the  cause  of  action  is  to  recover  damages  for 
the  death  of  the  injured  employee  it  accrues 
when  an  administrator  is  appointed.  Wil- 
liams r.  "Western,  etc.,  R.  Co.,  (Ga.  App. 
1920)  102  S.  E.  186,  wherein  the  court  said: 
^  The  authorities  are  conflicting  on  the  ques- 
tion as  to  when  a  cause  of  action  under  this 
act  accrues.  Some  hold  that  the  right  ac- 
crues upon  the  appointment  of  an  adminis- 
trator of  the  estate  of  the  person  for  whose 
homicide  a  suit  is  brought,  while  others  hold 
that  it  aocruea  upon  the  death  of  the  de- 
cedent. The  weight  of  authority  seems  to 
support  the  view  that  the  cause  of  action 
accrues  with  the  appointment  of  the  adminis- 
trator. Without  attempting  any  lengthy  dis< 
eusaion  or  elaboration  of  the  authorities  pro 
and  con,  we  are  content  to  rest  our  decision 
on  the  authoritv  of  the  recent  well-considered 
and  exhaustively  treated  case  of  American 
R.  Co.  of  Porto  Rico  v.  Coronas,  decided  by 
the  United  States  (I^rcuit  Court  of  Appeals, 
First  Circuit,  230  Fed.  545,  144  C.  C.  A.  599, 
L.  R.  A.  1916E  1095.  It  is  there  held:  'A 
cause  of  action  to  recover  damages  for  death 
under  tiie  federal  Employers'  Liability  Act 


accrues  when  an  administrator  is  appointed, 
and  not  at  the  time  of  death,  within  the 
meanine  of  the  section  providing  that  no 
action  3iall  be  maintained  unless  commenced 
within  two  years  from  the  day  the  cause  of 
action  accrued.'  L.  H.  A.  1916E  1095.  We 
adopt  the  conclusion  reached  in  that  case,  and 
hola  that  the  cause  of  action  in  this  case  ac- 
crued with  ike  appointment  of  the  adminis- 
trators." 

Limitation  on  liability. —  The  provision 
that  '*  no  action  shall  be  maintained  .  .  . 
unlesB  commenced  within  two  years,"  etc.,  is 
a  limitation  on  the  liability,  and  if  an  action 
be  not  commenced  within  the  period  thus 
specified,  the  right  of  action  conferred  by 
the  statute  is  extinguished.  Carpenter  v. 
Central  Vermont  R.  Co.,  (Vt.  1919)  107 
Atl.  569. 

Application  to  Alaska. —  In  Sandstrom  v. 
Pacific  Steamship  Co.,  (C.  C.  A.  9th  Cir. 
1919)  260  Fed.  661,  171  C.  C.  A.  425,  it  was 
held  that  the  one  year  limitation  contained 
in  section  4  of  the  Employers'  Liability  Act 
of  June  11,  1906  (8  Fed.  Stat.  Ann.  (2d  ed.) 
1209),  applied  to  Alaska. 

Filing  of  amended  complaint  after  two 
year  period. — ^Where  an  original  complaint 
does  not  indicate  whether  the  injury  occurred 
in  intrasftate  or  inter ,^tate  commerce  and  the 
action  was  brought  within  two  years  from 
the  accrual  of  the  cause  of  action,  an  amend- 
ment to  the  complaint  bringing  the  action 
within  the  terms  of  this  act  is  not  a  de- 
parture, and  though  made  after  the  expira- 
tion of  the  two  years  is  not  barred  by  this 
section.  So  where  an  action  is  begun  by  an 
injured  employee  under  this  act  and  he  sub- 
sequently dies  and  his  wife  revives  the  action 
under  authority  of  section  9  of  the  act  and 
files  an  amended  complaint  including  therein 
a  cause  of  action  for  his  death,  such  amended 
complaint  is  good  though  made  over  two 
years  after  the  death  occurred.  Louisville, 
etc.,  R.  Co.  r.  Echols,  (Ala.  1920)  84  So.  827. 

Where  an  amendment  serves  only  to  am-> 
plify  or  enlarge  the  allegations  of  the  origi- 
narpetition,  it  relates  back,  and  the  fact  that 
it  is  filed  after  two  years  has  elapsed  does 
not  make  it  subject  to  the  statute  of  limita- 
tions. Lammers  v.  Chicago  Great  Western 
R.  Co.,  (la.  1919)  17*5  N.  W.  311,  wherein 
the  court  said:  "We  think  it  clear  that 
the  amendment  did  not  state  a  new  cause 
of  action,  but  only  amplified  and  enlarged  the 
cause  *of  action  by  specifically  and  directly 
asking  relief  under  the  federal  Employers' 
Liability  Act,  and  therefore  related  back  to 
the  original  cause  of  action." 

Where  a  declaration  setting  up  a  cause  of 
action  at  common  law  is  amended  to  set  up  a 
cause  of  action  under  the  federal  Employers' 
Liability  Act  the  amended  declaration  intro- 
duces a  new  cause  of  action  which  must  have 
been  commenced  within  the  statutory  period. 
Carpenter  r.  Central  Vermont  R.  Co.,  (Vt. 
1019)   107  Atl.  569. 

Where  a  woman  sues  as  widow  for  the 
death  of  her  husband  and  thereafter  amends 
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so  as  to  sue  as  administratrix  and  to  add  an 
allegation  that  the  husband  was  at  the  time 
of  his  death  engaged  in  interstate  commerce 
no  new  cause  of  action  is  stated.  Wilson  v. 
Denver,  etc.,  R.  Co.,  (Colo.  1920)  187  Pac. 
1027,  following  former  decision  62  Colo.  492, 
163  Pac.  857. 

II.    JXTRlSDIOnON    AND    VENUE     (p.    1372) 

Necessity  of  diversity  of  citizenship. — 
Under  the  provisions  of  this  Act  diversity  of 
citizenship  of  the  parties  is  not  necessary. 
Missouri  Pac.  R.  Co.  v.  Mette,  (C.  C.  A. 
Sth  Cir.  1919)  261  Fed.  755. 

III.  RjCHOVAL  TO  Federal  Oouet  (p.  1374) 

Removal  prohibited  for  any  cause. —  To 
same  effect  as  original  annotation,  see  Frasier 
c.  Hines,  (E.  D.  S.  C.  1919)  260  Fed.  874. 

Diamisaal  of  action  in  state  court  as  **  re- 
movaL" — The  provisions  of  this  section  do 
not  prevent  a  plaintiff  from  dismissing  an 
action  under  this  Act  which  he  has  brought 
in  a  state  court,  and  thereafter  bringing  it 
in  a  federal  court.  Missouri  Pac.  R.  Co.  r. 
Mette,  (C.  C.  A.  Sth  Cir.  1919)  261  Fed.  755, 
wherein  the  court  said:  "When  plaintiff 
afterwards  brought  the  same  suit  in  a  United 
States  court,  such  proceeding  was  not  a  re- 
moval, within  the  meaning  of  the  Removal 
Act,  nor  within  the  meaning  of  section  6  of 
the  Employers'  Liability  Act.' 


»* 


Vol.  VIII,  p.  1378,  sec.  9.     [First  ed., 

1912  Supp.,  p.  335.] 

I.  Construction  and  operation  generally, 
n.  Survival  of  actions. 

I.  CoirsTBUcnoN  and  Operation  Gbneballt 

(p.  1378) 

Two  causes  of  action  on  death  of  injured 
employee. —  Two  distinct  causes  of  action, 
made  so  bv  the  subsequent  death  of  the  in« 
jured  employee,  are  created  by  the  federal 
act  where  tiie  same  wrongful  act  or  neglect 
causes  both  the  injury  and  after  a  legally 
appreciable  period  the  employee's  death.  And 
these  two  causes  of  action  may  be  united  in 
one  action.  T^uisville,  etc.,  R.  Co.  u.  Fchols, 
(Ala.  1920)   84  So.  827. 

II.  Survival  or  AonoNs    (p.   1380) 

Effect  of  recovery  by  employee  himself. — 
A  deceased  employee's  personal  representa- 
tive  has  no  right  to  maintain  an  action  when 
the  employee  himself  has  recovered  for  the 
injury  he  suffered.  Seaboard  Air  Line  R. 
Co.  r.  Oliver,  (C.  C.  A.  Sth  Cir.  1919)  261 
Fed.  1,  171  C.  C.  A.  597,  the  court  saying: 
'*  So  far  aa  we  are  advised,  the  question 
.  .  .  has  not  heretofore  been  ruled  on.  .  .  . 
If,  during  the  life  of  the  injured  employee, 
his  employer's  liability  for  the  tort  is  ex- 
tinguished by  any  occurrence  ordinarily  hav- 
ing that  effect,  the  employee's  personal  rep- 
reaentative  has  no  right  of  action   for  the 


injury,  as  the  single  cause  of  action  upon 
which  a  suit  by  him  must  be  baaed  has 
ceased  to  exist.  .  .  .  The  cauae  of  action 
counted  on  has  been  extinguished  by  pay- 
ment of  the  judgment  recovered  by  the  de- 
cedent for  the  wrong  he  suffered." 

Claim  for  conscions  pain  and  Buffering  as 
properly  pleaded  in  action  by  widow  for 
pecuniary  loss. — ^A  claim  for  conscious  pain 
and  suffering  under  tills  section  may  be  made 
in  an  action  by  a  widow  claiming  damages 
for  pecuniary  loss  to  herself  and  child,  but 
unless  pleaded  there  can  be  no  recovery  for 
such  pain  and  suffering.  Lewis  v.  Texas, 
etc.,  R.  Co.,  (1920)   146  La.  227,  83  So.  535. 

Vol.  VIII,  p.  1387,  sec.  2.     [First  ed, 
1909  Supp.,  p.  582.] 

II.  Constitutionality  and  construction. 

rV.  "  Require  or  permit." 

V.  Employees  within  Act. 

VII.  Night  and  day  offices. 

II.   Constitutionality   and   CoNS-ntucmoH 

(p.  1389) 

Construction. —  To  same  effect  as  original 
annotation,  see  U.  S.  v.  Baker,  (S.  D.  Tex. 
1919)   261  Fed.  703. 

IV.  ''Require  ok  Pebicit"  (p.  1380) 

Intent  is  not  an  essential  of  the  offense 
prohibited  by  this  section.  U.  S.  c.  Baker, 
(S.  D.  Tex.  1919)  261  Fed.  703,  wherein  it 
was  said :  "  In  a  case  of  this  kind,  where  the 
words  '  knowingly  and  willfully '  are  not  en- 
ployed,  and  the  carrier  is  made  liable  if  it 
requires  or  permits  any  emj^oy^  to  be  or  re- 
main on  duty  in  violation  of  statutory  provi- 
sions, the  fact  of  doing  the  thing  prohibited 
hy  the  statute  constitutes  the  offense,  al- 
though there  is  no  turpitude  nor  wrone 
arising  out  of  willfulness  or  special  intent.*^ 

"  In  the  case  of  A.,  T.  &  S.  F.  v.  United 
States,  23d  Fed.  907,  160  C.  C.  A.  169,  the 
evidence  showed  that  the  operation  com- 
plained of  in  the  action  had  not  been  insti- 
tuted by  the  company  after  the  taking  effect 
of  the  Hours  of  Service  Act,  but  had  existed 
long  prior  thereto.     The  court  said: 

"  *  This  course  of  handling  the  business 
was  adopted  by  the  company  for  reasons  of 
convenience,  not  to  evade  any  law.  It  began 
before  the  passage  of  the  Hours  of  Service 
Act.  .  .  .  And  what  could  not  be  done  aa  a 
new  departure  would  be  equally  inadmissible 
as  an  old  custom.' 

''  While  it  thus  appears  clear  that  the 
presence  or  absence  of  a  specific  intent  to 
employ  a  subterfuge  to  violate  the  law  is 
not  material  in  determining  the  question  of 
its  violation  vel  non,  it  is  equally  clear  that, 
in  determining  the  amount  of  penalty  which 
should  be  assessed  therefor,  specific  intent 
should  have  just  weight.  Finding  as  I  do  a 
violation  of  the  law  through  the  doing  of  the 
act  which  the  law  forbids,  without  any  evi- 
dence  of  the  presence  in   the  mind   of  the 
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receiver  of  a  specific  intent  to  violate  it,  or 
that  the  method  employed  for  the  doing  of 
the  work  was  arrived  at  as  a  subterfuge,  I 
shall,  in  finding  for  the  United  States,  assess 
the  minimum  penalty  upon  each  count." 

V.   Employees  Within  Act    (p.  1391) 

Employees  of  terminal  company. — A  com- 
pany maintaining  a  station  and  engaged  in 
conaucting  the  usual  terminal  operations  for 
a  number  of  interstate  railways,  is  a  "  com- 
mon carrier  "  and  subject  to  prosecution  for 
keeping  a  telegraph  operator  on  duty  for  a 
longer  period  than  that  prescribed  in  this 
longer  period  than  that  prescribed  in  this  sec- 
tion. U.  S.  V.  Atlanta  Terminal  Co.,  (C.  C.  A. 
5th  Cir.  1W9)  260  Fed.  779,  171  C.  C.  A. 
505.  The  defendant  contended  that  it  was 
not  engaged  in  the  transportation  of  pas- 
sengers or  property  by  railroad.  Answering 
this  contention,  the  court   said: 

"  It  is  true  that  it  had  no  cars  or  engines 
and  no  trainmen  or  engineers.  It  had,  how- 
ever, railroad  tracks,  a  station,  switches, 
and  a  telegraph  office  and  signal  towers.  It 
employed  a  station  master,  signal  tower  men, 
car  inspectors,  telegraph  operators,  ticket 
sellers,  and  baggage  checkers  and  handlers. 
It  is  true  that  the  passengers  and  baggage' 
were  carried  on  the  cars  and  by  the  engines 
of  the  various  railroad  companies  entering 
the  terminal.  However,  they  became  passen- 
gers as  soon  as  they  bought  tickets  from 
defendant's  agents,  and .  while  still  on  the 
defendant's  station  premises,  and  before 
hoarding  their  train.  Part  of  the  transporta- 
tion preceded  their  entrance  to  their  trains, 
and  that  part  was  handled  exclusively  by  the 
defendant.  The  same  is  true  as  to  the.  pas- 
sengers' property.  It  became  baggage  and 
bi*gan  its  transportation  as  soon  as  it  was 
checked  in  the  defendant's  baggage  room. 
After  the  passenger  boarded  the  coach,  and 
after  his  property  was  loaded  into  the  bag- 
gage car,  both  still  remained  under  the  con- 
trol of  the  defendant,  until  the  train  had 
left  the'  terminal  track.  Until  that  time 
Up  movements  were  subject  to  the  control 
and  direction  of  the  defendant's  station 
master,  to  whose  orders  the  train  crew  was 
subservient,  and  whose  orders  alone  could 
start  or  stop  the  train  while  it  was  within 
the  terminal  limits.  The  train  orders  which 
governed  its  movements,  after  its  departure, 
were  transmitted  to  the  train  crew  throujrh 
the  defendant's  telegraph  operator  —  the 
same  person  who  is  alleged  to  have  been 
kept  on  duty  in  violation  of  the  act.  So 
that  while  the  manual  acts  which  started, 
moved,  and  stopped  the  train  were  not  those 
of  the  defendant's  employ(*a,  the  orders  and 
directions  which  put  it  in  motion  and  caused 
it  to  stop  were  those  of  defendant's  employes. 

**  Direction  and  control  are  as  much  a  part 
of  transporation  as  are  the  physical  acts  of 
nuining  the  engine  or  handling  the  train. 
It  is  also  true  that  trains,  in  motion,  could 
only  enter  and  leave  the  terminal  tracks 
through   switches  thrown   by  signal   men   of 


defendant,  and  upon  signals  given  the  train 
crews  by  defendant's  signal  men.  These  acts 
were  acts  of  transportation,  and  the  defend- 
ant was  engaged  in  transportation  of  pas- 
sengers and  baggage,  upon  a  railroad,  while 
doing  them.  The  fact  that  the  railroad  com- 
pany engaged  jointly  with  defendant  in  the 
transportation  does  not  change  the  conclusion 
reached.  If  the  railroad  companies  had  per- 
formed the  entire  service  themselves,  it  would 
all  have  been  transportation.  The  fact  that 
part  of  it  was  performed  by  their  agent,  a 
separate  corporation,  does  not  make  it  leas 
80.  That  it  was  transportation  by  railroad 
appears  from  the  fact  that  it  was  carried  on 
by  a  corporation  organized  as  a  railroad  com- 
pany and  over  its  own  railroad  tracks.  That 
they  were  short  ones  does  not  signify;  nor 
does  the  fact  that  the  defendant  did  not  own 
the  engine  or  cars.  The  mischief  sought  to 
be  remedied  by  the  Hours  of  Service  Act  is 
the  same,  whetlier  the  service  is  performed 
by  the  railroad  company  or  by  its  agent,  the 
Terminal  Company,  jointly  with  it,  and 
whether  by  the  use  of  its  own  cars  and 
engines  or  those  of  the  Terminal  Company. 
It  is  equally  important  that  the  remedy  be 
applied  to  the  latter  as  to  the  former.  The 
hazard  from  the  excessive  hours  of  service 
is  the  same  in  either  case. 

**  That  the  service  performed  by  the  de- 
fendant was  interstate  transportation  ap- 
pears clearly  from  the  stipulated  facts.  The 
transportation  of  the  railroad  companies  in 
which  it  participated  was  interstate  trans- 
portation of  passengers  and  baggage.  The 
fact  that  the  defendant  performed  its  part 
thereof  entirely  in  Georgia  is  imiraportant, 
since  it  was  part  of  an  interstate  movement 
and  partook  of  the  nature  of  the  entire  move- 
ment." 

VII.  Night  and  Day  Offices  (p.  1400) 

Employment  of  operators  by  different  com- 
panies as  afiecting  character  of  station. — The 
fact  that  for  a  part  of  the  twenty- four  hour 
period  the  telegraphic  messages  of  a  railroad 
company  are  handled  by  persons  employed 
not  by  itself,  but  by  another  company,  does 
not  make  the  station  a  daytime  station  only. 
U.  S.  V.  Baker,  (S.  D.  Tex.  1919)  261  Fed. 
703. 

1918  Supp.,  p.  755,  sec.  3. 

Agreement  between  receiver  of  insolvent 
railroad  and  employees  for  lesser  wage. — 
Nothing  in  the  provisions  of  the  Adamson 
Act,  fixing  a  permanent  eight-hour  standard 
working  day  for  employees  engaged  in  the 
operation  of  trains  upon  interstate  railway 
farriers,  and  temporarily  regulating  the 
wages  of  such  employees,  forbids  the  opera- 
tion of  an  insolvent  road  under  an  agreement 
between  receiver  and  employees  for  a  lesser 
wage,  which  agreement  the  employees  desire 
to  keep.  Ft.  Smith,  etc.,  R.  Co.  r.  Mills, 
(1920)  253  U.  S.  206,  40  S.  ft.  .126,  64  U.  S. 
(L.  ed.)   — ,  wherein  the  court  said:     "The 
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Act  in  question,  known  as  the  Adameon  Law, 
waa  passed  to  meet  the  emergency  created  by 
the  threat  of  a  general  railroad  strike.  It 
fixed  eight  hours  as  a  day's  work  and  pro- 
vided that  for  some  months,  pending  an  in- 
vestigation,  the  compensation  of  employees 
01  railroads  subject  to  the  Act  to  Regiilate 
Commerce  should  not  be  '  reduced  below  the 
present  standard  day's  waffe/  and  that  time 
in  excess  of  eight  hours  should  be  paid  for 
pro  rata  at  the  same  rate.  The  time  has 
expired  long  since  but  the  rights  of  the  par- 
ties require  a  decision  of  the  case. 

"  In  Wilson  v.  New,  248  U.  8.  832,  37  Sup. 
Ct.  298,  61  L.  Ed.  765,  L.  R.  A,  1917E,  938, 
Ann.  Gas.  1918A,  1024,  it  was  decided  that 
the  Act  was  within  the  constitutional  power 
of  Congress  to  regulate  commerce  among  the 
States;  that  since,  by  virtue  of  the  organic 
interdependence  of  different  parts  of  the 
Union,  not  only  comfort  but  life  would  be  en- 
dangered on  a  large  scale  if  interstate  rail- 
road traffic  suddenly  stopped,  Congress  could 
meet  the  danger  of  such  a  stoppage  by  legis- 
lation, and  that,  in  view  of  the  public  inter- 
est, the  mere  fact  that  it  required  an  expendi- 
ture to  tide  the  country  over  the  trouble 
would  not  of  itself  alone  show  a  taking  of 

Sroperty  without  due  process  of  law.  It  was 
eld  that  these  principles  applied  no  less 
when  the  emergency  was  caused  by  the  com- 
bined action  of  men  than  when  it  was  due 
to  a  catastrophe  of  nature;  and  that  the  ex- 
penditure required  was  not  necessarily  un- 
constitutional because  it  took  the  form  of  re- 
quiring the  railroad  to  pay  more,  as  it  might 
have  required  the  men  to  take  less,  during 
the  short  time  necessary  for  an  investiga- 
tion ordered  by  the  law. 

"  But  the  bin  in  Wilson  v.  New  raised  only 
the  general  objections  to  the  Act  that  were 
common  to  every  railroad.  In  that  case  it 
was  not  necessary  to  consider  to  what  ex- 
tremes the  law  might  be  carried  or  what 
were  its  constitutional  limits.  It  was  not 
decided,  for  instance,  that  Congress  could 
or  did  require  a  railroad  to  continue  in  bus- 
iness at  a  loss.  See  Brooks-Scanlon  Co.  c. 
Kailroad  Commission  of  Louisiana,  251  U.  S. 
396,  40  Sup.  a.  183,  64  L.  Ed.  — .  It  was  not 
decided  that  there  might  not  be  circum- 
stances to  which  the  Act  '^ould  not  be  applied 
consistently  with  the  Fifth  Amendment,  or 
that  the  Act  in  spite  of  its  universal  language 
must  be  construed  to  reach  literally  every 
carrier  by  railroad  subject  to  the  Act  to  Em- 
ulate Commerce.  It  is  true  that  the  first 
section  of  the  statute  purports  to  apply  to 
any  such  carrier,  and  the  third  to  the  com- 
pensation of  railway  employees  subject  to 
this  Act.  But  the  statute  avowedly  was 
enacted  in  haste  to  meet  an  emergency,  and 
the  general  language  necessary  to  satisfy 
the  demands  of  the  men  need  not  be  taken  to 
g<  further  than  the  emergency  required  or  to 
have  been  intended  to  make  trouble  rather 
than  to  allay  it.  We  cannot  suppose  that  it 
was  meant  to  forbid  work  being  done  at  a 
less   price  than   the  rates   laid  down,  when 


both  parties  to  the  bargain  wished  to  go  on 
as  before  and  when  the  circumstances  of  the 
road  were  so  exceptional  that  the  lower  com- 
pensation accepted  would  not  affect  the 
market  for  labor  upon  other  roads. 

"  But  that  is  the  present  case.  An  in- 
solvent road  had  succeeded  in  making  satis- 
factory terms  with  its  men,  enablTi^^  It  to  go 
on,  barely  paying  its  way,  if  it  did  so,  not 
without  impairing  even  the  mortgage  se- 
curity, not  to  speiJc  of  its  capital.  We  must 
accept  the  allegations  of  the  bill  and  must 
assume  that  the  men  were  not  merely  nega- 
tively refraining  from  demands  under  ue 
Act  but,  presumably  appreciating  the  situa- 
tion, desired  to  keep  on  as  they  were.  To 
break  up  such  a  bargain  would  be  at  least 
unjust  and  impolitic  and  not  at  all  within 
the  ends  that  the  Adamson  Law  had  in  view. 
We  think  it  reasonable  to  asume  that  the 
circumstances  in  which,  and  the  purposes  for 
which  the  law  was  passed  import  an  excep- 
tion in  a  case  like  this." 

1918  Supp.,  p.  757,  sec.  1. 

Civil  service  roles  as  applicable  to  peraont 
employed  by  Director  General. — Persons  em- 
lUoyed  by  tlie  Director  General  of  Railroads 
in  connection  with  the  federal  control  of  rail- 
road r  need  not  be  appointed  in  accordance 
with  the  Civil  Service  Act  and  rules.  (1919) 
31  Op.  Atty.-Gen.  630. 

Judicial  notice. —  The  federal  control  of 
railroads  rests  on  the  proclamation  of  the 
President  and  will  be  judicially  noticed. 
Krichman  t\  U.  S.,  (C.  C  A.  2d  Cir.  1920) 
263  Fed.  538. 

Judicial  notice  will  be  taken  of  the  fact 
that  on  Sept.  24,  1919,  a  railroad  was  subject 
to  this  Act.  Chicago,  etc.,  R.  Co.  r.  Public 
Utilities  Commission,  (Colo.  1920)  190  Pac 
939. 

Disregarding  contracts  with  individual 
shippers. — The  fact  that  cars  are  needed  for 
government  use  is  a  defense  to  an  action  for 
breach  of  a  contract  to  furnish  them  to  an 
individual  shipper.  Underwood  r.  Hines, 
(Mo.  App.  1920)  222  S.  W.  1037. 

Service  of  process  on  a  ticket  agent  and 
a  division  superintendent  of  a  railroad  oper- 
ating under  federal  control  in  the  district 
where  plaintiff  resides,  -  does  not  constitute 
service  on  another  railroad  under  federal 
control  operating  entirely  without  such  dis- 
trict. Seaver  f.  Hines,  (D.  C.  N.  H.  1919)  261 
Fed.  239.  The  court  said;  ** If  I  understand 
the  position  of  the  plaintiff  correctly,  the 
question  here  is  whether  the  government 
management  and  control  of  the  railroads  of 
the  country  as  a  war  measure,  and  under  the 
war  powers  of  Congress,  so  far  consolidated 
or  merged  the  various  railroads  of  the  United 
States  into  one  system  as  to  create  a  situa- 
tion which  would  make  it  reasonable  and 
proper  to  assume  jurisdiction  over  a  cause  of 
action,  and  a  railroad  management,  foreisn 
to  the  district  where  the  suit  is  sought  to  be 
prosecuted,  under  a  kind  of  service  which 
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would  not  have  been  effective  to  that  end 
prior  to  the  assumption  of  federal  control. 
.  The  8en'*ce  in  this  case  was  upon  the 
'  ticket  agent  of  the  within-named  defendant 
at  the  station  of  the  Boston  &  Maine  Rail- 
road at  Concord,  New  Hampshire/  and  on 
*  William  R.  Mooney,  division  superintendent 
of  the  Southern  division  of  the  Boston  ft 
Maine  Railroad,  one  of  the  railroads  now 
under  the  operation  and  control  of  the 
within-named  defendant  and  agent  of  the 
within-named  defendant  having  diarge  of  the 
property  of  the  within-named  defendant  in 
aaid  state  and  district  of  New  Hampshire.' 

"All  the  agencies  and  the  properties  re- 
ferred to  in  the  return  upon  the  writ  are  in 
every  substantial  and  essential  sense,  so  far 
as  judicial  procedure  goes,  the  agencies  and 
properties  of  the  Boston  &  Maine  Railroad, 
because  there  has  been  no  substantial  or  per- 
manent taking  over  of  the  properties,  and  as 
«uch  the^  are  quite  independent  of  the  Rut- 
land Railroad  of  Vermont  and  New  York, 
imless  affected  by  the  act  of  Congress,  the 
order  of  the  President,  or  the  orders  and 
r^^ations  of  the  Director  General. 

"It  would  hardly  be  contended,  it  is  sup- 
posed, that  such  a  service  prior  to  govern- 
ment control  of  the  railroads  would  have 
been  even  a  hint  in  the  direction  of  creating 
jurisdiction  over  the  rights  of  a  foreign  rail- 
road like  that  of  the  Rutland,  and  I  do  not 
think  there  is  anything  in  the  act  of  Con- 
fess, or  the  executive  orders  in  question,  or 
in  the  character  of  the  management  and  con- 
trol which  could  reasonably  be  accepted  as 
fairly  intended  to  enlarge  the  modes  of  pro- 
cedure, or  to  increase  rights  and  remedies  in 
respect  to  jurisdiction  beyond  those  common 
to  law  and  equity  proceedings  existing  prior 
to  government  management  based  upon  war 
necessity. 

"  While  as  a  matter  of  form  and  as  a  mat- 
ter of  convenience  and  precaution,  it  may, 
perhaps,  be  well  enough  to  assume  that  the 
requirement  that  all  proceedings  against  the 
railroads  under  government  control  shall,  in 
name,  be  drawn  against  the  Director  General, 
is  a  reanionable  one,  it  would  be  quite  another 
and  a  different  thing  to  say  that,  by  virtue 
of  this  formal  and  measurably  fictional  re- 
quirement, all  individual  railroads  have  lost 
their  identity,  and  that  their  interests  have 
been  so  far  consolidated  and  merged  into  a 
system  with  a  single  entity  that  service,  for 
instance,  upon  a  station  agent  of  a  railroad 
in  the  extreme  Eastern  district  of  Maine 
would  be  service  upon  a  railroad  in  the  ex- 
treme Western  district  of  California." 

But  service  of  process  on  an  agent  of  the 
railroad  against  which  the  suit  is  brought 
is  sufficient.  Vicksburg,  etc.,  R.  Co.  v, 
Anderson-Tully  Co.,  (C.  C.  A.  6th  Cir.  1919) 
261  Fed.  741. 

1918  Supp.,  p.  760,  sec.  3. 

Compensation  by  Director  General  fot  ma 
of  railroad  —  Adjustment.— In  Railway  Steel 
Spring  Co.  r.  Chicago,  etc.,  R.  Co.,   (N.  D. 


111.  1»19)  261  Fed.  690,  it  was  held  that  the 
annual  compensation  offered  by  the  Director 
General  to  the  receiver  of  a  railroad  for  the 
use  of  the  railroad  during  federal  control  was 
inadequate,  and  the  receiver  was  directed 
to  proceed  imder  this  section  to  obtain  ade- 
quate compensation. 

1918  Supp.,  p.  762,  sec  10. 

Purpose  of  enactment. —  The  intention  of 
Congress  in  enacting  this  section  "was  that 
the  railroads,  although  under  federal  control, 
should  continue  to  be  subject  to  all  legal  lia- 
bilities, enforceable  in  the  ordinary  way  as  if 
federal  control  did  not  exist,  except  that 
attachment  on  mesne  process  and  levy  on 
execution  were  forbidden."  Dampskibs  Ac- 
tiebelskabet  Sangstad  i*.  Hustis,  (D.  C.  Mass. 
1919)   257  Fed.  862. 

Validity  of  section. —  The  section  is  not  in- 
valid because  it  authorizes  an  action  against 
a  carrier  for  acts  arising  during  the  federal 
control.  Missouri  Pac.  R.  Co.  v.  Ault,  (1919) 
140  Ark.  572,  216  S.  W.  3. 

The  expression  ''actions  at  law  and  suits 
in  equity''  as  used  in  this  section  includes 
admiralty  suits.  Dampskibs  Actieselskabet 
Sangstad  r.  Hustis,  (D.  C.  Mass.  1919)  267 
Fed.  862;  The  Catawissa,  (D.  C.  Mass.  1919) 
257  Fed.  863. 

General  orders  x8  and  x8a  are  invalid. 
Hines  v.  Kelly,    (Tex.  Civ.  App.   1920)    222 

5,  W.  648;  El  Paso,  etc.,  R.  Co.  v.  Lovick, 
(Tex.  1920)  218  S.  W.  489. 

General  Order  No.  36  does  not  deprive  the 
court  of  its  discretion  as  to  the  grant  of  a 
continuance.  £1  Paso,  etc.,  R.  Co.  v,  Lovick, 
(Tex.  1920)  218  S.  W.  489,  holding  discre- 
tion not  to  have  been  abused  in  denial  of 
continuance. 

Validity  of  General  Order  No.  50  of  the 
Director  General  requiring  certain  suits  to 
be  brought  against  him  has  been  held  in- 
valid as  being  in  conflict  with  this  section. 
Franke  v.  Chicago,  etc.,  R.  Co.,  (1919)  170 
Wis.  71,  173  N.  W.  701;  Mobile,  etc.,  R.  Co, 
V.  Jobe,  (Miss.  1920)  84  So.  910,  wherein  it 
was  further  held  that  this  section  amounted 
to  a  mere  invitation  to  bring  suits  against 
the  Director  General  instead  of  the  railroads, 
excepting,  however,  suits  for  fines,  penalties, 
and  forfeitures.  See  further  on  this  question 
1919  Supp.  p.  776. 

In  State  r.  Calhoun,  (Mo.  1920)  220  S.  W. 

6,  the  court  said  regarding  General  Orders 
50  and  50a: 

"The  orders  referred  to  are  enabling 
orders  and  not  disabling  in  character;  that 
is,  they  were  designed  to  give  the  courts 
jurisdiction  over  the  person  of  the  director 
general,  by  proper  service,  in  those  courts 
where  they  nave  jurisdiction  of  the  subject 
matter  of  the  suit,  but  where  the  laws  make 
no  provision  for  tiie  service  of  symmons  on 
the  person  of  the  director  general,  for 
instance." 

Arrest  of  vessel  in  admiralty  suit. — This 
section  does  not  prohibit  the  arrest  in  an 
admiralty  suit  of  a  vessel  chartered  to  a  rail- 
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road  under  federal  control.  The  Gatawissa, 
(D.  C.  Mass.  1919)  257  Fed.  863,  wherein 
the  court  said: 

"  I  have  just  decided  that  section  10  of  the 
Railroad  Act  (Act  March  21,  1918,  c.  25,  40 
Stat.  456)  authorizes  suits  in  admiralty 
against. railroads  while  under  federal  control. 
Dampskibs,  etc.,  t*.  Hustis,  Receiver  (D.  C. 
Mass.)  257  Fed.  862,  filed  June  6,  1919.  It 
follows  that  the  usual  admiralty  procedure 
applies  to  such  cases  including  the  right  of 
arrest,  unless  that  is  forbidden  by  the  last 
sentence  of  the  first  paragraph  of  section  10: 
*  But  no  process  mesne  or  final  shall  be  levied 
against  any  property  under  such  federal  con- 
trol.' If  the  arrest  of  the  Catawissa  be 
merely  the  equivalent  of  attachment  on  mesne 
process  in  an  action  at  law,  it  is  so  forbidden. 
The  arrest  of  the  respondent  in  admiralty 
proceedings  is,  however,  much  more  than  an 
attacliment  on  mesne  process.  It  is  the 
foundation  of  the  jurisdiction.  The  seizure 
of  the  vessel  is  not  simply  for  the  purpose  of 
securing  property  out  of  which  a  decree,  if 
one  be  obtained,  can  be  satisfied;  it  is  the 
assertion  of  jurisdiction  over  the  res,  and  is 
necessary  to  such  jurisdiction.  The  purpose 
of  the  sentence  quoted  is  to  protect  the  prop* 
erty  of  carriers  against  seizure  as  security 
in  legal  proceedings  or  for  the  satisfaction  of 
judgments  or  decrees.  The  arrest  of  a  vessel 
in  admiralty,  while  it  has  the  result  of  fur- 
nishing security,  is  primarilv  for  a  difi'erent 
and  more  fundamental  purpose.  The  Brig 
Ann,  9  Cranch  291,  3  L.  E<1.  734;  The  Pro- 
peller Commerce,  1  Black  574,  580,  17  L.  Ed. 
107;  Taylor  v.  Carryl,  30  How.  583,  599,  16 
L.  Ed.  1028. 

"The  statutory  provision  just  quoted  does 
not,  therefore,  prevent  arrest  in  admiralty 
proceedings,  and  process  may  issue  against 
the  Catawissa.'' 

A  vessel  operated  by  the  Director  General 
is  liable  for  collision  but  is  not  liable  to 
seizure,  the  words  "  mesne  process "  includ- 
ing original  process  in  admiraltv.  The  Citv 
of  Philadelphia,  (E.  D.  Pa.  1920)  263  Fed. 
234. 

State  regulation  of  emigrant  agents. — The 
mere  possession  and  control  of  a  railroad  by 
the  United  States  does  not  empower  the  rail- 
way company  to  act  in  violation  of  the  stat- 
ute of  a  state,  in  regard  to  emigrant  agents, 
unless  it  is  made  to  appear  that  there  is  a 
j;(eneral  or  special  order  of  the  Director  Gen- 
eral to  that  effect.     State  v.  Bates,    (S.  C. 

1919)  101  S.  E.  651. 

For  causes  of  action  arising  prior  to  fed- 
eral control  suit  may  not  be  brought  against 
the  Director  General.    Bolton  r.  Hines,  (Ark. 

1920)  221  S.  W.  459. 

Right  of  action  against  Director  General  in 
personal  injury  case. — A  person  injured  by 
an  employee  of  a  railroad  which  was  under 
federal  control  has  the  right  to  bring  suit 
against  the  Director  General  instead  of.  the 
company  owning  the  road.  Leemans  v.  Hines, 
(Wis.  1920)  177  N.  W.  27. 

An  action  for  personal  injuries  received 
during  federal  control  should  be  dismissed  as 


to  the  receiver  of  the  railroad  and  allowed  to 
proceed  against  the  Director  General  alone. 
Baker  v.  Bell,  (Tex.  Civ.  App.  1920)  219 
S.  W.  245. 

Trustee  process  against  Director  General 
—  In  Fitzhugh  i*.  Grand  Trimk  Ry.,  (N.  H. 
1920)  109  Atl.  562,  the  action  was  by  an 
individual  against  a  railroad  company  being 
operated  under  federal  control  and  another 
for  loss  sustained  because  of  what  the  de- 
fendants did  in  pursuance  of  a  conspiracy 
to  prevent  his  obtaining  work  by  threatening 
to  boycott  anyone  w^ho  might  employ  him. 
The  Director  (General  was  summoned  as  trus- 
tee but  he  moved  for  a  discharge.  On  this 
issue  the  court  said: 

"The  test  therefore  to  determine  whether 
the  plaintiff  can  summon  the  Director  Gen- 
eral as  trustee  is  to  inquire  whether  the  de- 
fendants or  any  of  them  have  a  claim  grow- 
ing out  of  the  use  or  operation  of  a  railroad 
by  the  Director  General  which  could  be  en- 
forced  in  a  suit  against  the  road  but  for  Or- 
der No.  50,  and  for  which  the  road  could  be 
charged  as  trustee  except  for  federal  control. 
But  it  does  not  follow  from  the  fact  the 
plaintiff  can  obtain  a  judgment  against  the 
Director  General  that  the  court  will  issue  an 
execution  to  enforce  it;  for  the  judgment 
will  be  against  him  in  his  official  capacity, 
and  section  10  forbids  the  levy  of  an  execu- 
tion on  the  property  of  a  carrier  so  long  as 
it  is  under  federal  control. 

"  The  order  therefore  should  be  the  Di- 
rector General's  motion  is  denied,  but,  unless 
it  shall  appear  on  the  filing  of  his  disclo- 
sure that  some  of  the  defendants  have  a 
claim  which  they  can  reduce  to  a  judgment 
in  a  suit  against  him  in  the  courts  of  this 
state,  and  tnat  General  Order  No.  50  is  still 
in  force,  he  will  be  discharged  as  trustee." 

Action  against  both  railroad  company  and 
Director  General. —  In  Clements  t\  Southern 
R.  Co.,  (1920)  179  N.  C.  225,  102  S.  E,  399, 
it  was  held  that  an  action  by  a  railroad  em- 
ployee for  personal  injuries  was  properly 
brought  against  both  the  Director  General 
in  control  of  the  railroad  and  the  railroad 
corporation,  and  that  the  corporation  was 
.  .served  with  process  if  it  was  served  upon  a 
local  agent. 

Liability  of  railroad  to  Biiit.-^A  railroad 
company  occupies  the  same  status  as  to  lia- 
Mlity  to  suit  after  being  taken  over  by  tlie 
jjovernnient  as  before.  Missouri  Pac.  BL  Co. 
f.  Ault,    (1919)    140  Ark.  572,  216  S.  W.  3. 

But  compare  Houston,  etc.,  R.  Co.  t?.  "Long, 
(Tex.  Civ.  App.  1920)  219  S.  W.  212,  wherein 
it  was  held  that  a  carrier  was  not  liable  to 
an  employee  for  personal  injuries  received 
during  federal  control,  since  that  control  su- 
perseded the  relation  of  master  and  servant 
between  the  carrier  and  its  employees.  Hous- 
ton, etc.,  R.  Co.  v.  Long,  (Tex.  Civ.  App. 
1920)   219  S.  W.  212. 

In  McGrath  t\  Northern  Pac.  R.  Co.,  (N. 
D.  1920)  177  N.  W.  383,  the  complaint 
charged  that  in  November,  1918,  at  Dunn 
Center,  N.  D.,  the  defendant  tooky  carried 
away,  and  converted  certain  cattle,  the  rirop- 
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erty  of  the  plaintiff,  but  at  that  time  and 
place  it  condusively  appeared  that  the  gov- 
ernment was  in  full  and  absolute  control  of 
the  railway,  and  that  neither  defendant  nor 
any  of  its  agents  or  servants  had  any  con- 
trol over  the  operation  of  the  railway,  and  in 
the  commission  of  the  alleged  conversion  the 
railway  company  did  not  act  or  claim  to  act 
as  an  instrumentality  or  agency  of  the  fed- 
eral government.  It  was  held,  therefore,  that 
the  railway  company  was  in  no  manner  lia- 
ble for  the  torts  or  wrongs  or  contracts  of 
the  government  oi  its  Director  General,  or 
any  other  party  over  whom  it  had  no  con- 
trol. McQrath  v.  Northern  Pac.  R,  Co.,  (N. 
B.  1920)   177  N.  W.  3«3. 

Suits  for  statutory  penalty. — A  state  stat- 
ute providing  for  double  damages  for  the 
killing  of  stock  by  railroad  companies  by 
reason  of  failure  to  fence  tracks,  was  held 
ill  one  jurisdiction  inapplicable  in  a  suit 
against  a  railroad  operated  by  the  federal 
government,  the  suit  being  against  the  Di- 
rector General.  Hines  v.  Taylor,  (Fla. 
1920)    84  So.  dSl. 

But  a  suit  for  a  state  statutory  penalty 
brought  against  the  railroad  company  in- 
stead of  the  Director  General  in  control  at 
the  time  the  penalty  was  incurred  is  prop- 
erly maintained.  Mobile,  etc.,  R.  Co.  i>.  Jobe, 
(Miss.  1920)  84  So.  910. 

So  a  statute  imposing  upon  a  reulroad 
company  a  penalty  for  the  delay  in  the 
transportation  of  an  intrastate  shipment  is 
in  the  nature  of  a  police  regulation  and  an 
action  brought  to  enforce  the  penalty  in  the 
8tat<»  court  should  be  against  the  carrier 
alone.  Owens  t?.  Hines,  (1919)  178  N.  C. 
325,  100  S.  £.  617,  wherein  the  court  said: 
*'  The  U.  B.  Supreme  Court,  in  R.  R.  i?.  HHarth 
Dakota,  39  8.  G.  Reporter,  502,  in  an  opinion 
by  Chief  Juatioe  White,  filed  2  June,  1919, 
held  that  under  the  Act  of  21  March,  1918, 
section  10,  authorizing  the  President  to  fix 
rates  for  railroads  under  federal  control,  but 
providing  for  review  by  the  interstate  com- 
merce commission,  and  section  15,  declaring 
that  'nothing  in  the  act  shall  be  construed 
to  impair  lawful  police  regulations  of  the 
state,'  the  President  had  power  to  prescribe 
intrastate  rates  for  railroads  under  federal 
control,  though  such  rates  shall  conflict  with 
the  rates  previously  fixed  by  state  authority. 
Our  Rev.,  2632,  provides  that  in  shipment  of 
less  than  a  carload  there  shall  be  a  penalty 
of  ten  dollars  for  the  first  day's  delay  and  a 
dollar  per  day  for  each  succeeding  day  shall 
bo  allowed.  In  this  case  there  was  a  delay 
for  twenty  days.  After  deducting  the  ex- 
emption of  eight  days,  as  properly  allowed 
by  the  judge,  there  was  a  net "  delay  of 
twelve  days,  the  penalty  for  which  is 
twenty-one  dollars,  as  correctly  stated  by 
the  judge.  This  was  an  intrastate  shipment 
snd  this  court  has  held  that  Rev.,  2632,  is  a 
valid  law.  Davis  r.  R.  R.,  147  N.  C.  68; 
Wall  r.  R.  R.,  ib.,  407.  The  statute  pre- 
scribing such  penalty  for  delay  was  a  police 
regulation  and  section  15  of  the  Act  of  21 
March,    1918,   as   recited   by   Chief   Justice 


White  in  R.  R.  v.  North  Dakota,  supra,  de- 
clared that  'nothing  in  that  Act  should  be 
construed  to  impair  lawful  police  regula- 
tions of  the  state.'  This  was  the  view  taken 
by  the  U.  S.  Railroad  Administration,  for  in 
General  Order  No.  60-A,  11  January,  1919, 
it  is  provided:  'General  Order  No.  50,  is- 
sued October  28,  1918,  is  hereby  amended  to 
read  as  follows:  It  is  therefore  ordered, 
that  actions  at  law,  suits  in  equity,  and  pro- 
ceedings in  admiralty  hereafter  brought  in 
any  court  based  on  contract,  binding  upon 
the  director  general  of  railroads,  claim  fur 
death  or  injury  to  person,  or  for  loss  and 
damage  to  property,  arising  since  December 
31,  1917,  and  growing  out  of  the  possession, 
use,  control,  or  operation  of  any  railroad 
or  system  of  transportation  by  the  director 
general  of  railroads,  which  action,  suit,  or 
proceeding  but  for  federal  control  might  have 
been  brought  against  the  carrier  company, 
shall  be  brought  against  the  director  general 
of  railroads,  and  not  otherwise:  Provided, 
however,  that  this  order  shall  not  apply  to 
actions,  suits,  or  proceedings  for  the  recov- 
ery of  fines,  penalties,  and  forfeitures.'  It 
seems  clear  from  this  order  that  the  director 
pfcneral  of  railroads  did  not  assume  to  re- 
peal the  state  police  regulation  fixing  a  pen- 
alty for  delay  in  the  transportation  of 
freight  between  two  points  in  this  state,  but 
only  directed  that  he  should  be  made  a  party 
defendant  in  other  actions  brought  against 
any  railroad  company,  and  he  provided: 
'This  order  shall  not  apply  to  actions,  suits 
or  proceedings,  for  the  recovery  of  fines,  pen- 
alties and  forfeitures.'  He  thus  recognized, 
as  Chief  Justice  White  has  stated,  that  the 
police  regulations  were  not  impaired  by  the 
federal  statute,  but  provided  that  he  should 
be  exempt  from  being  made  a  party  to  the 
suits  therefor." 

Pending  suits  did  not  abate  by  reason  of 
the  assumption  of  federal  control,  though 
the  suits  were  ones  which  under  Greneral 
Orders  18  and  26  of  the  Director  General 
could  not  have  been  brought  against  him  in 
the  jurisdiction.  £1  Paso,  etc.,  R.  Co.  r. 
Havens,  (Tex.  Civ.  App.  1919)  216  S.  W. 
444. 

Venue  of  action. —  Congress  did  not  dele- 
gate to  the  executive  the  power  to  fix  the 
venue   of   actions,   and   the   venue   remained 
as   It  was   before   the   Federal  Control   Act^ 
was  passed.     Alabama,  etc.,  R.  Co.  v.  Jour-* 
ney,   (Miss.  1920)  84  So.  706. 

Service  of  process. — ^A  service  of  summons 
on  a  freight  agent  was  a  service  on  the  rail- 
road company  employing  him  although  the 
railroad  was  under  control  of  the  Director 
General  of  Railroads.  Christian  i*.  Great 
Northern  R.  Co..  (Wis.  1920)  177  N.  W.  29. 
wherein  the  court  said:  "As  is  said  in 
Rutherford  t?.  U.  P.  R.  Co.  (D.  C.)  254 
Fed.  880,  and  Mardis  t?.  Hines  (D.  C.)  258 
Fed.  945,  the  Director  General  was  in  ex- 
clusive possession  of  the  railroads,  and  ex- 
ercised an  exclusive  control  over  them.  But 
such  exclusive  possession  and  exclusive  con- 
trol was  through  the  boards  of  directors,  re- 
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ceivers,  oflScerB,  and  employes  of  the  trans- 
portation systems,  who  by  executive  order 
were  to  continue  the  operation  of  the  rail- 
roads in  the  usual  and  ordinary  course  of 
the  business  of  common  carriers.  If  a 
superintendent  of  the  defendant  company 
discharged  one  station  agent  and  em- 
ployed another  in  his  place,  which  in 
the  absence  of  any  specific  direction  from 
the  Director  General  he  no  doubt  had  power 
and  authority  to  do,  the  person  discharged 
was  released  from  the  service  of  the  Di- 
rector General,  and  the  person  employed  en- 
tered such  service  by  reason  of  the  fact  that 
he  was  the  agent  and  employ^  of  the  com- 
pany, although  he  was  at  the  same  time 
and  in  a  larger  view  the  agent  and  employ^ 
of  the  Director  General.  But  he  was  such 
agent  and  employ^  of  the  Director  General 
because  he  was  the  agent  and  employ^  of 
the  company." 

Though  two  railroads  are  both  under  the 
control  of  the  Director  General  the  posses- 
sion by  one  of  them  of  cars  of  the  other  does 
not  permit  of  service  of  process  on  em- 
ployees of  the  former  company  in  a  suit 
for  injuries  on  the  line  of  the  latter  com- 
pany. Seaver  v,  Hines,  (D.  0.  N.  H.  1020) 
263  Fed.  454. 

Amendment  sabstitntuig  Director  Gen- 
eral as  defendant  in  place  of  railroad  com- 
pany was  aUowed  in  action  against  company 
by  owner  of  land  adjoining  a  railroad  right 
of  way  for  damages  from  sparks  of  p^Lssing 
locomotive.  Peacock  v,  Detroit,  etc.,  R.  Ck)., 
(Mich.  1910)  ITS  N.  W.  580,  S  A.  L.  R.  964. 

In  Robinson  v.  Central  of  Georgia  R.  Co., 
(Ga.  1020)  102  S.  E.  532,  the  action  which 
was  by  a  railroad  employee  against  tiie 
railroad  for  personal  injuries  was  brought 
after  the  government  took  over  the  railroad, 
but  prior  to  the  assent  of  GenertJ  Order  No. 
50,  pr(»nulgated  by  the  Director  General  of 
railroads,  which  in  effect  gave  directions 
that  suits  for  injuries  resulting  from  opera- 
tion of  railroads  while  under  federal  control 
should  be  brought  against  the  Director  Gen- 
eral. It  was  held  that  the  petition  could  be 
amended  bv  substituting  the  Director  Gen- 
eral of  railroads  as  the  suit  was  maintain- 
able against  the  government  without  the  aid 
of  General  Order  No.  50. 

Refusal  to  direct  a  verdict  for  the  carrier 
is  harmless  error  where  the  judcment  en- 
tered protected  the  carrier  by  providing  that 
no  execution  should  issue  thereon  but  the 
judgment  should  be  paid  by  the  United 
States.  Houston,  etc.,  R.  Co.  v.  Jjong,  (Tex. 
Civ.  App.  1920)  210  8.  W.  212. 

RemovaL — ^A  suit  against  the  Director 
General  of  Railroads  for  personal  injuries 
is  not  removable  because  of  diversity  of 
citizenship  between  the  plaintiff  and  the  car- 
rier, but  is  removable  as  a  "case  at  law 
under  the  laws  of  the  United  States."  West- 
brook  V,  Director  General  of  Railroads, 
(N.  D.  G«.  1920)   263  Fed.  211. 

An  action  in  a  state  court  to  recover  dam- 
ages for  the  wrongful  death  of  the  driver  of 
an  automobile  truck  in  a  collision  with  a 


tiain,  operated  by  a  railroad  under  federal 
control,  is  not  removable  to  a  federal  court 
in  view  of  the  provisions  of  this  section. 
Loughnan  r.  Hines,  (W.  D.  Wash.  1919) 
261  Fed.  218,  wherein  the  court  said  re- 
garding the  provisions  of  this  section : 

"Unless  an  action  such  as  the  present 
was  contempliited  by  Congress  in  making  the 
foregoing  provision  —  denying  the  carrier 
the  right  to  transfer  such  an  action  to  the 
federal  court  —  virtually  all  effect  must  be 
denied  it.  Contrasting  actions  at  law  and 
suits  in  equity  in  the  first  part  of  the  quoted 
portion  of  the  section  with  actions,  alone, 
in  the  latter  part  of  the  section,  may  per- 
haps show  an  intention  that  suits  in  equity, 
where  a  federal  question  is  involved,  could 
be  removed,  as  heretofore.  But,  however 
that  may  be,  by  the  language  of  the  latter 
part  of  the  section,  an  intent  is  clearly 
shown  that  actions  at  law.  where  merely 
the  liquidation  and  settlement  of  the  amount 
of  a  claim  upon  a  common  carrier  liability 
are  involved,  and  the  control  and  use  of 
railroad  property  by  the  Director  General 
is  not  sought  to  be  interfered  with,  should, 
if  started  in  the  state  court,  not  be  removed, 
over  the  objection  of  the  plaintiff,  to  the 
federal  court  upon  the  ground  that  they 
involve  a  federal  question." 

Attorney's  fees  by  state  statute  n^ade  costs 
and  recoverable  as  such  in  suits  against 
railroads  for  failure  to  fence  their  roads,  are 
collectable  in  suits  brought  against  the  Di- 
rector General.  Hines  t>.  Taylor,  (Fla. 
1920)   84  So.  381. 

1918  Supp.,  p.  763,  sec.  11. 

Larceny  of  goods  being  transported  by  ez- 
preas  company  under  federal  control. — Goods 
stolen  by  employees  of  a  railroad  under  fed* 
eral  control  while  being  transported  by  such 
railroad  for  an  express  company,  are  not 
property  "derived  from  or  used  in  con- 
nection with  the  possession,  use  or  opera- 
tion "  of  the  railroad  within  the  meaning  of 
this  section.  Where,  however,  the  express 
company  is  also  imder  federal  control,  such 
larceny  is  a  violation  of  this  section  since  it 
interferes  with  and  impedes  the  possession, 
operation,  and  control  of  the  express  com- 
pany. Kambeitz  v,  U.  S.,  (C.  C.  A.  2d  Cir. 
1919)  262  Fed.  378. 

1918  Supp.,  p.  765,  sec.  15. 

Terminal  railway  company  held  not  taken 
over  by  Director  General  of  Railroads  and 
therefore  state  Public  Utilities  Commission 
had  authority  to  regulate  rates  thereon. 
Public  Utilities  Commission  r.  Springfield 
Terminal  R.  Co.,  (1920)  202  111.  505,  127 
N.  E.  128. 

An  order  for  the  erection  of  a  new  itation 
and  an  industrial  track  may  be  made  b^  a 
state  public  utilities  commfssion  notwith- 
standing the  fact  that  the  railroad  was 
under  federal  control.  Chicago,  etc.,  R.  Co. 
r.  Public  Utilities  Commission,  (Co^o.  1920) 
190  Pac.  5^9, 
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Vol.  IX»  p.  49,  sec.  4.     [First  ed., 

vol,  VI,  p.  801.] 

Condition  precedent  to  suit  in  admiralty. 
— To  same  eflfect  as  1919  Supplement  anno- 
tation, see  The  0.  L.  Halenbeck,  (C.  C.  A. 
2d  Ci;.  1919)  260  Fed.  554,  171  C.  C.  A. 
338.    The  court  said: 

"After  the  writing,  and  before  the  filing  of 
this  opinion,  the  Supreme  Court  of  the 
United  States  in  P.  Sanford  Koss,  Inc.,  V, 
United  States,  250  U.  S.  269,  39  Sup.  Ct. 
452,  63  L.  Ed.  —  (decided  June  2,  1919), 
held  against  the  contentions  of  the  appel- 
lant which  are  urged  upon  us  in  these 
appeals.     There  the  court  said: 

•*  *  The  act  of  Congress  here  in  question 
imposes  a  direct  liability  upon  the  vessel  for 
the  pecuniary  penalties  prescribed,  and  de- 
clares that  it  may  be  proceeded  against 
summarily  by  libel  in  any  District  Court  of 
the  United  States  having  jurisdiction 
thereof.  This  precludes  the  idea  that  the 
proceeding  by  libel  is  to  be  deferred  to  await 
the  possibly  slow  course  of  criminal  pro 
ceedings  against  the  person  individually 
responsible.  It  treats  the  offending  vessel 
as  a  guiltv  thing,  upon  the  familiar  prin- 
ciple of  the  maritime  law,  and  permits  a 
proceeding  against  her  in  any  court  of 
admiralty  "having  jurisdiction  thereof" — 
meaning  any  court  within  whose  jurisdiction 
she  may  be  found.' " 

Vol.  IX,  p.  60,  sec.  15.     [First  ed., 
vol.  VI,  p.  817.] 

Knowledge  of  wreck  required. — "We  agree 
with  the  decision  in  Eastern  Corporations  f. 
Great  Lakes,  256  Fed.  497,  that  the  act  of 
Congress  above  quoted  is  a  criminal  statute, 
and  further .  that  the  duty  of  marking  a 
wreck  thereby  imposed  does  not  arise  until 
the  owner  receives  information  that  his  ves- 
sel is  sunk."  Sullivan  v.  Koss,  (C.  C.  A. 
2d  Cir.  1920)  263  Fed.  348. 

Violation  as  negligence. — "The  effect  of 
any  failure  to  observe  the  provisions  of  this 
statute  raises  a  presumption  of  negligence, 
or,  as  the  matter  is  sometimes  put,  a  failure 
to  do  what  the  act  requires  is  evidence  of 
negligence;  but  it  is  no  more.  Thus  for  civil 
purposes  the  act  is  but  declaratory  of  the  gen- 
eral maritime  law  in  this  respect."  Sullivan 
r.  Ross,  (C.  C.  A.  2d  Cir.  1920)  263  Fed.  348, 
holding  that  presumption  was  not  rebutted 
by  evidence. 

Dredge  anchored  in  narrow,  channel. —  In 
Otto  Marmet  Coal,  etc.,  Co.  v.  Fieger-Austin 
Dredging  Co.,  (C.  C.  A.  6th  Cir.  1919)  250 
Fed.  435,  170  C.  C.  A.  411,  it  was  held  that 
there  was  a  violation  of  this  section  by  the 
anchoring  of  a  dredging  plant  at  night  near 
a  sharp  bend  in  a  narrow  channel  of  the 
Ohio  river. 


Vol.  IX,  p.  81,  sec.  9.      [First  ed., 
vol.  VI,  p.  805.] 

Navigable  waters  entirely  within  the 
limits  of  a  state. —  Under  this  section  the 
authority  of  a  state  to  authorize  the  erec- 
tion of  a  bridge  at  points  where  both  banks 
of  a  navigable  stream  are  parts  of  the  same 
state  remains  subject  to  the  approval  of 
Congress  as  expressed  through  its  admin- 
istrative officers.  People  t*.  Hudson  River 
Connecting  R,  Corp.,  C1920)  228  N.  Y. 
203,  126  N.  £.  801,  wherein  the  court  said: 

"This  act  is  mainly  concerned  with  main- 
taining freedom  of  navigation  and  prevent- 
ing ol^tructions  thereto  from  being  erected. 
So  far  as  the  erection  of  bridges  or  other 
obstructions  to  navigation  is  concerned,  it 
is  an  act  of  exclusion,  and  prohibits  their 
commencement  until  the  consent  of  Congress 
is  obtained,  together  with  the  approval  of 
plans  by  the  Chief  of  Engineers  and  the 
Secretary  of  War.  Cummings  t*.  Chicago, 
188  U.  S.  410,  23  Sup.  Ct.  472,  47  L.  Ed. 
525. 

"  This  act  does  not  prohibit  the  erection  of 
such  structures  under  the  authority  of  the 
I..^slature  of  a  state  at  points  where  both 
banks  of  the  navigable  waters  are  parts  of 
the  same  state,  provided  that  the  location 
and  plans  are  submitted  to  and  approved  by 
the  Chief  of  Engineers  and  the  Secretary  of 
War  before  construction  is  commenced. 

"  Under  this  act  the  authority  of  the  state 
to  authorize  such  structures  wholly  within 
its  limits  remains  subject  to  the  approval  of 
Congress  as  expressed  through  its  adminis- 
trative officers.  Miller  v.  Mayor  of  New 
York,  109  U.  S.  385,  3  Sup.  Ct.  228,  27  L.  Ed. 
971." 

Interference  by  eiate  with  bridge  fran- 
chiee  granted  by  Oongreee, —  The  legislature 
of  a  state  cannot  interfere  with  the  plenary 
power  of  Congress  to  authorize  a  bridge 
for  interstate  commerce  by  depriving  the 
corporation  authorized  and  vested  with  a 
grant  of  franchise  from  Congress,  of  the 
power  intra  vires  to  avail  itselt  of  the  fran- 
chise by  subsequently  imposing  the  penalty 
of  injunction  and  forfeiture  of  its  charter 
for  exercise  of  the  franchise.  People  r. 
Hudson  River  Connecting  R.  Corp.,  (1920) 
228  N.  Y.  203,  126  N.  E.  801. 

Taxation  of  bridge  by  state.— The  fact 
that  Congress  has  authorizeU  the  building  of 
a  railroad  bridge  over  a  navigable  river 
does  not  prevent  the  state  from  taxing  it 
where  Congress  is  silent  on  the  matter. 
People  i\  St  Louis,  (1920)  291  111.  600,  126 
N.'  E.  529,  wherein  the  court  said: 

"It  is  also  argued  by  counsel  for  appel- 
lant that  as  this  bridge  was  constructed  un- 
der the  authority  of  an  act  of  Conprress  it 
cannot  be  taxed  by  the  state  authorities.  It 
is  clear  that  by  this  act  of  Congress  the  fed- 
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eral  government  did  not  retain  exclusive 
power  of  legislation  on  all  matters  per- 
taining to  this  bridge;  therefore,  under  the 
reasoning  of  Moline  Water  Power  Co.  v. 
Cox,  252  111.  348,  96  N.  E.  1044,  the  state 
authorities  retained  the  power  to  tax  the 
bridge.  The  federal  government  has  author- 
ized the  construction  of  several  railroad 
bridges  over  the  Mississippi  river  near  St. 
Louis,  and  one  of  them  —  the  Eads  bridge, 
as  we  imderstand  it  —  is  not  only  used  by 
railroads,  but  it  is  used  for  street  cars, 
vehicles,  and  pedestrians,  and  yet  it  has 
been  taxed  by  the  state  authorities.  People 
c.  St.  Louis  Merchants'  Bridge  Co.  (No. 
12580),  291  111.  95,  126  N.  E.  752." 

Approval  of  War  Department. — The  pro- 
vision of  this  section  requiring  the  approval 
of  the  Chief  of  Engineers  and  of  the  Secre- 
tary of  War  to  any  modification  of  plans, 
does  not  mean  that  the  Board  of  Engineers 
of  the  War  Department  shall  act  as  con- 
sulting or  supervising  architects  in  matters 
of  bridjje  construction.  Their  only  purpose 
and  obligation  is  to  pass  upon  the  plans  for 
structures  in  navigable  streams  in  order  to 
determine  their  ^ect  upon  streams  from 
the  standpoint  of  navigation,  and  not  in 
any  sense  for  the  purpose  of  determining 
their  structural  or  architectural  efficiency. 
Hence,  wliere  changes  in  plans  do  not  affect 
the  location  of  the  bridge  or  its  obstructive 
nature  in  the  stream  by  enlarging  its  size  or 
changing  its  shape,  they  need  not  be  sub- 
mitted to  the  War  Department.  Freeport 
Texas  Co.  v.  Houston,  etc.,  R.  Co.,  (S.  D. 
Tex.  1919)   257  Fed.  213. 

Waiver  of  penalty  for  failure  to  con- 
•tmct  bridge  within  time  timit  set  by  Con- 
gress.— -Where  an  act  of  Congress  granted 
authority  to  a  railroad  company  to  con- 
struct, maintain  and  operate  a  bridge,  to- 
gether with  the  necessary  approaches 
thereto,  across  the  Hudson  river  in  New 
York  state  at  a  certain  point  and  a  later  act 
extended  the  time  for  commencing  and  com- 
pleting the  bridge,  whatever  penalty  or  for- 
feiture is  incurred  by  the  failure  of  the  com- 
pajiy  to  comply  with  the  provisions  of  the 
original  statute  is  waived  by  the  only  au- 
thority entitled  to  enforce  such  forfeiture. 
People  r.  Hudson  River  Connecting  R.  Corp.. 
(1920)  226  N.  Y.  203,  126  N.  E.  loi.  ^ 


Vol.  IX,  p.  93,  sec  4.      [First  ed., 

1909  Supp.,  p.  601.] 

Failure  to  open  draw  promptly. — Where  a 
tug  with  barges  in  tow  on  approaching  a 
drawbridge  signals  for  it  to  be  opened  and 
the  engineer  in  charge  of  the  drawbridge 
fails  to  open  it  promptly  or  to  respond  to 
the  tug's  signals,  the  owner  of  the  draw- 
bridge is  liable  for  a  collision  between  one 
of  the  barges  in  tow  and  a  barge  ajachured 
near  the  shore,  occasioned  by  the  tug^s  at- 
tempting to  make  a  turn  in  order  to  avoid 
colliding  wuth  the  bridge.  The  Charles  Mul- 
ford,    (S.  D.  N.  Y.  1916)   257  Fed.  131. 

In  New  England  Fuel,  etc.,  Co.  v,  Boston, 
(D.  C.  Mass.)  1919)  257  Fed.  778,  it  was 
held  that  a  city,  which  maintained  a  draw- 
bridge, was  liable  for  a  collision  by  a  steam- 
ship and  tug  with  the  bridge,  where  it  ap- 
peared that  the  bridge  tenders  failed  to  open 
the  draw  promptly,  thereby  causing  the 
steamship  to  collide  with  the  bridge,  and, 
after  opening  it,  permitted  it  to  swing  too 
far  and  injure  the  tug  while  it  was  passing 
through  the  draw  opening.  The  steamship 
was  also  held  liable  for  negligent  handling 
of  its  engines. 

Failure  to  take  precautions. —  In  The  No. 
9,  (D.  C.  Del.  1919)  258  Fed.  693,  it  was 
held  that  a  tug  was  liable  for  injuries  to 
a  tow  caused  by  a  collision  of  the  tow  with 
a  drawbridge  while  going  through  the  draw, 
where  it  appeared  that  the  master  of  the 
tug  knew  that  the  draw  was  defective  and 
did  not  take  timely  measures  of  precaution. 

Vol.  IX,  p.  Ill,  sec.  4w     [First  ed., 

1914Siipp.,  p.  372.] 

War  emergency  services. —  See  annotaticm 
under  Act  of  July  1,  1918,  auprOy  p.  662. 

Revision  of  scale  of  wages. —  It  would  be 
legal  for  the  Panama  Canal  authorities  to 
revise  the  scale  of  wages  in  effect  on  the 
Isthmus  so  that  the  same  should  be  based 
or:  the  wages  of  civilian  employees  of  the 
naval  establishments  in  the  continental 
United  States  after  tiie  latter  have  received 
the  benefit  of  the  increases  provided  in  the 
Naval  Appropriation  Act  of  March  4,  1917 
(39  Stat.  1195).  (1917)  31  Op.  Atty.-Oen. 
138w 
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Vol.  IX,  p.  121,  sec.  1.     [First  ed., 

1914  Supp.,  p.  384.] 

Amount  of  lalyago. —  In  The  Professor 
Koch,  (D.  C.  Mass.  1919)  200  Fed.  969, 
it  was  held  that  three  tugs,  whose  combined 
value  was  $175,000,  were  entitled  to  a  sal- 
vai^e  award  of  $10,000,  for  pulling  a  barge, 
valued  with  her  cargo  at  $830,000,  off  a  rock 
where  she  was  stranded,  towing  her  inside 
the  breakwater  of  a  nearby  harboi^  and  later 
towing  her  into  another  harbor,  where  such 
salvage  services  were  performed  in  fair 
weather  and  neither  the  tugs  nor  the  men 
on  them  were  subjected  to  any  extraordinary 
haaards. 

In  The  Bessie  L.  Morse,  (D.  C.  Me.  1919) 
260  Fed.  252,  it  was  held  that  a  gasoline 
boalv  worth  from  $5,000  to  $6,000,  was 
entitled  to  a  salvage  award  of  $500  for  tow- 
ing aahore  a  schooner,  worth  from  $2,800 
to  $6,000,  which  was  afire,  where  there 
was  danger  of  the  explosion  of  gasoline  on 
board  the  schooner. 

In  The  Jason,  (E.  D.  Va.  1919)  257  Fed. 
438,  it  was  held  that  a  tug  worth  $75,000 
was  entitled  to  an  award  of  $15,000  for 
salvaging  a  ship  and  cargo  worth  $3,600,000, 
which  had  been  seriously  damaged,  while  at 
anchor  in  a  harbor,  by  a  collision  with 
another  ship  during  a  storm. 

Appoitionment  of  award. —  Whenever  a 
salvage  award  is  made  to  the  master  and 
crew  of  a  vessel,  it  should  be  shared  among 
them  in  proportion  to  the  wage  bill.  The 
P.  Q.  Barstow,  (D.  C.  Md.  1919)  257  Fed. 
793. 

Vol.  IX,  p.  122,  sec.  3.     [First  ed., 

1914  Supp.,  p.  384.] 

When  life  salvors  share  in  award  to 
salvors  of  vessel. —  Under  this  section  life 
salvors  are  not  entitled  to  any  part  of  the 
contract  price  awarded  to  a  towing  com- 
pany for  raising  a  sunken  vessel  after  the 
life  salvors  have  performed  their  services. 
In  re  St.  Joseph-Chicago  Steamship  Co., 
(N.  D.  111.  1919)  262  Fed.  535.  In  dis- 
cussing the  effect  of  this  section,  the  court 
said: 

"  The  statute  in  question  was  intended 
only  to  apply  to  cases  where  the  vessel  and 
cargo,  together  with  her  crew,  including  also 
passengers,  were  exposed  to  a  common  dan- 
ger threatening  their  destruction  and  loss; 
to  cases  where  service  is  rendered  by  a  vol- 
unteer adventurer,  and  such  servTce  is  suc- 
cessful in  saving  lives  and  property,  con- 
sisting either  of  the  cargo,  the  vessel,  or 
both.  The  services  render^  in  the  saving  of 
lives  were  to  be  considered  when  remunera- 
tion for  salvage  was  awarded,  so  that  they 
might  participate  in  and  be  given  a  part 
of  any  sum   paid  for  saving  the  vessel  or 
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other  property.  In  such  a  case,  the  life 
salvor,  by  virtue  of  his  service  rendered  at 
the  time  that  the  property  was  saved,  be- 
csme  a  cosalvor,  with  a  right  to  recover 
compensation  for  a  service,  when,  under  the 

feneral  maritime  law,  he  would  get  nothing, 
t  was  for  the  purpose  of  enabling  such  a 
salvor  to  recover  for  his  services  that  the 
statute  was  passed.  It  was  not  intended 
that,  as  between  different  sets  of  salvors^  the 
life  salvor  was  to  participate  in  awards 
which  might  be  made  for  services  rendered 
months,  and  even  years,  after  the  life-saving 
service  had  been  performed. 

"The  salvage  service  in  saving  life,  to 
be  compensated  for  under  this  statute,  must 
have  been  performed  substantially  at  the 
time  and  while  both  lives  and  property  were 
in  distress  and  danger  of  loss;  not,  of  course, 
at  the  same  instant  of  time,  but  during  the 
period  of  peril.  The  life  salvors,  therefore, 
are  not  entitled,  under  the  statute,  to  any 
part  of  the  contract  price  awarded  to  the 
towing  company  for  raising  and  righting  the 
Kastland. 

'^Second.  The  claim  and  lien  of  the  tow- 
ing company,  being  for  services  last  in  point 
of  time,  is  paramoimt  and  preferred  oviir 
all  others,  including  those  of  the  life  salvors. 
The  life  salvors  rendered  their  services  on 
the  day  of  the  disaster  and  the  two  days 
following,  and  we  may  assume  that  those 
services  were  fully  accomplished  some  days 
before  any  attempt  was  made  to  raise  the 
steamer.  We  have,  then,  this  situation: 
All  of  the  lives  saved  that  could  be,  and  the 
steamer  lying  on  the  bottom  of  the  Chicago 
river,  an  obstruction  to  navigation,  and  of 
no  value  to  any  one  as  she  lay  there.  The 
towing  company  entered  into  its  contract  to 
raise  the  boat  on  July  27,  1915;  began  work 
on  August  4,  1915;  completed  the  contract 
and  turned  the  ship  over  to  the  owners  on 
August  16th  of  that  same  year.  The  serv- 
ices, therefore,  of  the  towing  company  were 
subsequent  in  point  of  time  to  those  of  the 
life  salvors.  There  was  no  connection  be- 
tween the  services  of  the  towing  company 
and  those  of  the  life  salvors.  The  life  sal- 
vors had  no  claim  for  their  services  against 
anybody  at  the  time  they  were  rendered. 
The  towing  company  was  engaged  in  the 
wrecking  business  on  the  Great  Lakes,  and 
was  under  no  obligation,  legal  or  moral,  to 
raise  the  steamer;  and  if  it  had  not  done 
the  work  successfully  under  its  contract 
there  would  have  been  no  property  to  sell, 
and  no  fund,  or  at  least  a  very  small  one,  for 
distribution.  Nothing  that  the  life  salvors 
did  contributed  to  the  success  of  the  subse- 
quent service  rendered  by  the  towing  com* 
pany. 

"It  is  a  well-known  rule  of  the  maritime 
law  of  the  United  States  that  the  last  salvor 
is  entitled  to  preference   over   the  first  or 
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former  salvors.  The  two  services,  namely, 
life-saving  service  and  wrecking  service,  were 
rendered  at  different  times,  and  were  not 
allied  in  any  way.  The  first  service  in  no 
way  helped  the  second  service,  or  preserved 
any  of  the^  property  that  wajs  finally  salved 
*hy  the  towing  company.  As  priority,  in 
point  of  logic,  depends  upon  the  rank  of 
benefits  conferred,  so,  therefore,  must  the 
towing  company's  claim  be  preferred  to  the 
claims  of  the  life  salvors." 

Vol.  IX,  p.  122,  sec.  4w     [First  ed, 

1914  Supp.,  p.  384.] 

Failure  to  present  claims  within  limita- 
tion period. —  Life  salvors  are  not  entitled  to 
any  part  of  the  contract  price  awarded  to  a 
towinff  company  for  raising  a  sunken  ves- 
sel, where  tney  do  not  present  their  claims 
until  more  than  two  years  after  the  date 
when  they  performed  their  services.  In  re 
St.  Joseph- Chicago  Steamship  Co.,  (N.  D. 
111.  1919)  262  Fed.  &35,  wherein  the  court 
bald: 

"The  act  of  Congress  under  which  these 
life  salvors  proceed  created  a  new  cause  of 
action.  'A  statute  which  in  itself  creates 
a  new  liability,  gives  an  action  to  enforce 
it  unknown  to  the  common  law,  and  fixes 
the  time  within  which  that  action  may  be 
commenced,  is  not  a  statute  of  limitations. 
It  is  a  statute  of  creation,  and  the  com- 
mencement of  the  action  within  the  time  it 
fixes  is  an  indispensable  condition  of  the 
liability  and  of  the  action  which  it  permits. 
Such  a  statute  is  an  offer  of  an  action  on 
condition  that  it  be  commenced  within  the 
specified  time.  If  the  offer  is  not  accepted 
in  the  only  way  in  which  it  can  be  accepted, 
by  a  commencement  of  the  action  within  the 


specified  time,  the  action  and  the  right  of 
action  no  longer  exist,  and  the  defendant  is 
exempt  from  liability.'  Partee  r.  St.  Louis 
&  S.  F.  R.  Co.,  204  Fed.  970,  123  C.  C.  A. 
292,  51  L.  R.  A.  (N.  S.)  721,  and  cases 
cited. 

''It  is,  however,  now  contended  that  inas- 
much as  no  claim  is  made  against  the 
steamer  or  her  proceeds  directly,  but  only 
against  the  amount  awarded  to  the  towing 
company,  that  the  two-year  limitation  in 
the  statute  does  not  apply  until  after  the 
award  to  the  towing  company  had  been  es- 
tablished, and  it  is  argued  that  until  the 
decision  of  the  Court  of  Appeals  on  July 
23,  1918,  the  right  of  the  towing  company  to 
recover  for  its  services  had  not  been  deter- 
mined, and  that  therefore  the  life  salvors 
had  until  July  23,  1920,  to  file  their  claims 
for  a  fair  share  of  the  remuneration  awarded 
to  tJie  towing  company. 

''The  language  of  the  statute  is  plain, 
and  not  in  any  degree  ambiguous  or  doubt- 
ful. On  the  day  their  services  were  rendered 
the  life  salvors  had  some  sort  of  claim,  pres- 
ent, contingent,  inchoate,  or  otherwise,  and 
they  were  bound,  under  the  law,  to  present 
that  claim  to  this  court  where  the  limita- 
tion proceedings  were  pending.  They  have 
not  brought  themselves  within  the  exception 
noted  in  section  4,  and  no  explanation  is 
made  oif  the  reason  why  they  were  late  in 
asking  for  relief.  Indeed,  I  am  of  the 
opinion  that,  inasmuch  as  the  fundamental 
law  required  the  claims  to  be  filed  within  a 
certain  time,  no  explanation  would  excuse 
the  delay.  The  court  is  powerless,  under 
the  language  of  the  act,  to  grant  an  exten- 
sion of  time  beyond  the  two  years,  except 
as  provided  by  the  statute,  and  this 
does  not  come  within  that  exoeptiaB." 
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Vol.  IX,  p.  139,  sec.  4511.    [First 

ed.,  vol.  VI,  p.  853.] 
Requirements  of  articles  —  Voyage  and 
eervices  indefinite, —  Shipping  articles  be- 
tween the  master  of  a  vessel  and  the  libel- 
ants at  Baltimore  prescribed  the  voyage  and 
duration  thereof  as  follows:  "From  the 
port  of  Baltimore,  Md.,  to  such  ports  and 
places  in  any  part  of  the  world,  via  an 
American  port,  as  the  master  may  direct, 
and  back  to  a  final  port  of  discharge  in  the 
United  States,  for  a  term  of  time  not  to 
exceed  six  calendar  months."  This  provision 
was  held  too  indefinite  and  uncertain  as  to 
the  voyage  and  services  contracted  for  to 
bind  the  libelants,  and  they  were  entitled  to 
be  ^id  the  wages  due  them  up  to  the  date  of 
their  refusal  ^  continue  the  voyage.  The 
Quogue,  (E.  D.  Va.  1910)  261  Fed.  414. 


Vol.  IX,  p.  149,  sec.  4523.    [First 

eA,  vol.  VI,  p.  862.] 

See  notes  to  vol.  IX,  p.  199,  sec.  4511, 
immediately  preceding, 

Vol.  iX,  p.  158,  sec.  4530.    [First 

ed.,  1916  Supp.,  p.  228.] 

Constitutionality.— To  same  effect  as  1919 
Supplement  annotation,  see  The  Wesimeath, 
(C.  C.  A.  2d  Cir.  1919)  20&  Fed.  446,  169 
C.  C.  A.  462,  wherein  it  was  said: 

"That  the  statute  impairs,  or  rather  ab> 
rogatee,  the  foreign  seaman's  shipping  con- 
tract, is  admitted;  but  we  know  of  no  reason 
why  Congress,  if  so  minded,  may  not  pass 
such  a  statute.  'It  is  no  answer  (to  a 
plain  congressional  declaration)  to  say  that 
it  interferes  with  the  validity  of  contracts, 
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for  no  proTiflion  of  the  Constitution  pro- 
hibits Congress  from  doing  this,  as  it  does 
the  states.'  Mitchell  v,  Clark,  110  U.  S. 
643,  4  Sup.  Ct.  170,  28  L.  Ed.  279. 

*'  It  is,  however,  urged  that  any  inter- 
pretation of  the  act  which  enables  a  seaman 
on  a  foreign  ship  to  accomplish  that  which 
is  embodied  in  the  decree  appealed  from,  is 
violative  of  the  Fifth  Amendment,  in  that 
it  interferes  '  with  the  liberty  to  contract 
on  such  terms  as  may  be  advisable  to  the 
parties  to  the  contract,'  and  is  therefore^ a 
deprivation,  of  liberty  without  due  process 
of  law,'  and  for  this  reliance  is  placed  upon 
Allgeyer  t\  Louisiana,  165  U.  S.  678,  17 
Sup.  Ct.  427,  41  L.  Ed.  832.  In  our  opinion 
this  very  contention  was  in  substance  made 
in  Patterson  r.  The  Eudora,  190  U.  S.  169, 
23  Sup.  Ct.  821,  47  L.  Ed.  1002,  and  there 
disposed  of;  and  this  decision  was  recently 
approved  in  The  Talus,  249  U.  S.  — ,  39  Sup. 
Ct.  84,  63  L.  Ed.  —  (December  23,  1918). 

"The  employment  and  discharge,  treat- 
ment, status,  and  punishment  of  merchant 
seamen  has  long  been  a  part  of  the  regula- 
tion of  water-borne  commerce.  With  the  ad- 
visability or  expediency  of  declaring  all  sea- 
men, irrespective  of  nationality,  to  have  a 
status,  or  be  entitled  to  treatment  when 
within  a  harbor  of  the  United  States  totally 
differing  from  the  treatment  or  status  ac- 
corded them  in  every  other  part  of  the 
world,  we  have  no  concern,  but  entertain  no 
doubt  of  the  power  of  Congress  to  enact  this 
statute  as  a  commercial  regulation." 

Congress  could,  as  it  did  in  this  section, 
make  applicable  to  foreign  seamen  on  foreign 
vessels  when  in  American  ports  the  pro- 
visions authorizing  seamen  to  demand  and 
receive  one-half  the  wages  earned  at  any 
port  where  the  vessel,  after  the  voyage  has 
been  commenced,  shall  load  or  deliver  cargo 
before  the  voyage  is  ended,  notwithstanding 
any  contractual  obligations  to  the  contrary. 
Strathearn  Steamship  Co.  c.  Dillon,  (1920) 
262  U.  S.  348,  40  S.  Ct.  350,  64  U.  S. 
(L.  ed.)  —  {affirming  (C.  C.  A.  5th  Cir. 
1919)  266  Fed.  631,  168  C.  C.  A.  26) 
wherein  the  court  commenting  on  the  con- 
tention of  attorneys  that  the  court's  con- 
struction of  this  section  which  subordinated 
contractual  obligations  of  foreign  seamen  to 
the  statutory  obligation 'said:  '*  We  come, 
then,  to  consider  the  contention  that  this 
construction  renders  the  statute  unconstitu- 
tional as  being  destructive  of  contract  rights. 
But  we  think  this  contention  must  be  de- 
cided adversely  to  the  petitioner  upon  the 
authority  of  previous  cases  In  this  court. 
The  matter  was  fully  considered  in  Patter- 
son V.  The  Eudora,  190  U.  S.  169,  47  L.  ed. 
1002,  23  Sup.  Ct.  Rep.  821,  in  which  the 
previous  decisions  of  this  court  were  re- 
viewed, and  the  conclusion  reached  that  the 
jurisdiction  of  this  government  over  foreign 
merchant  vessels  in  our  ports  was  such  as 
to  ^ive  authority  to  Congress  to  make  pro- 
visionfl  of  the  character  now  under  con- 
sideration; that  it  was  for  this  government 


to  determine  upon  what  terms  and  condi- 
tions vessels  of  other  countries  might  be  per- 
mitted to  enter  our  harbors,  and  to  im- 
pose conditions  upcm  the  shipment  of 
sailors  in  our  own  ports,  and  make  them 
applicable  to  foreign  as  well  as  domestic 
vessels.  Upon  the  authority  of  that  case, 
and  others  cited  in  the  opinion  therein, 
we  have  no  doubt  as  to  the  authority  of 
Congress  to  pass  a  statute  of  this  sort, 
applicable  to  foreign  vessels  in  our  ports, 
and  controlling  the  employment  of  pay- 
ment of  seamen  as  a  condition  of  the  right 
of  such  foreign  vessels  to  enter  and  use  the 
ports  of  the  United  States." 

Sight  to  one-half  wages  —  Necessity  of 
demand. —  To  same  effect  as  original  anno- 
tation, see  The  Italier,  (C.  C.  A.  2d  Cir. 
1919)  267  Fed.  712,  168  C.  C.  A.  662, 
wherein  the  court  said :  *'  It  seems,  also,  to 
be  thought  that  the  demand  for  half  wages 
under  K..S.  §  4530,  as  amended,  is  a  cere- 
mony of  no  moment,  and  may  be  made  (as 
it  was  made  in  this  case)  after  the  seaman 
leaves  his  ship  (in  Judge  Story's  phrase) 
animo  dereliquendi.  Such  is  not  the  case. 
The  seaman's  is  a  lawful  engagement  and 
its  proprietv  is  to  be  judged  primarily  by 
the  law  of  the  ship's  flag.  But  Congress  has 
plainly  declared  that,  when  foreign  vessels 
are  in  harbors  of  the  United  States,  R.  S. 
§  4530,  as  amended,  shall  apply  to  seamen 
on  such  vessels.  Therefore  such  seamen  are 
entitled  to  one-half  of  the  wages  earned 
down  to  the  time  of  demand  made,  and 
such  demand  must  be  made  within  the  ter- 
ritorial jurisdiction  of  the  United  States, 
and  at  a  port  where  said  vessel  'shall  load 
or  deliver  cargo."* 

Time  of  demand. — A  foreign  vessel  need 
not  have  been  five  days  in  an  American  port 
before  seamen  thereon  may  make  the  wage 
demand  provided  for  by  this  section.  Strath- 
earn Steamship  Co.  v.  Dillon,  (1920)  262 
U.  S.  348,  40  S.  Ct.  350,  64  U.  S.  (L. 
ed.)  ~  (affirming  (C  C.  A.  5th  Cir.  1919) 
256  Fed.  631,  168  C.  C  A.  25)  wherein 
the  court  said:  "  But  it  is  insisted 
that  Dillon's  action  was  premature,  as  he 
made  a  demand  upon  the  master  witiiin  less 
than  five  days  after  the  vessel  arrived  in  an 
American  port.  This  contention  was  sus- 
tained in  the  district  court,  but  it  was  ruled 
otherwise  in  the  court  of  appeals.  Turning 
to  the  language  of  the  act,  it  enacts  in  sub- 
stance that  the  demand  e^all  not  be  made 
before  the  expiration  of  five  davs,  nor 
oftener  than  once  in  five  days.  Subject  to 
such  limitation,  such  demand  may  be  made 
in  the  port  where  the  vessel  stops  to  load  or 
deliver  cargo.  It  is  true  that  the  act  is 
made  to  apply  to  seamen  on  foreign  vessels 
while  in  United  States  ports,  but  tUs  is 
far  from  requiring  that  the  wages  shall  be 
earned  in  such  ports,  or  that  the  vessels 
shall  be  in  such  ports  five  days  before  de- 
mand for  one-half  the  wages  earned  is  made. 
It  is  the  wages  of  the  voyage  for  which  pro- 
vision is  made,  with  the  limitation  of  the 
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right  to  d«iiiand  one-half  of  the  amount 
earned  not  oftener  than  once  in  five  days. 
The  section  permits  no  demand  until  five 
days  after  the  voyage  has  begun,  and  then 
provides  that  it  may  be  made  at  every  port 
where  the  vessel  stops  to  load  or  deliver 
cargo,  subject  to  the  five-day  limitation.  If 
the  vessel  must  be  five  days  in  port  before 
demand  can  be  made,  it  would  defeat  the 
purpose  of  the  law  as  to  vessels  not  remain- 
ing that  long  in  port,  and  would  run  counter 
to  the  manifest  purpose  of  Congress  to  pre- 
vent a  seaman  from  being  without  means 
while  in  a  port  of  the  United  States. 

"  We  agree  with  the  Circuit  Court  of 
Appeals  of  the  fifth  circuit,  whose  judgment 
we  are  now  reviewing,  that  the  demand 
was  not  premature.  It  is  true  that  the  Cir- 
cuit Court  of  Appeals  for  the  second  cir- 
cuit held  in  the  case  of  The  Italier,  168 
C.  C.  A.  662,  257  Fed.  712,  that  demand 
made  before  the  vessel  had  been  in  port  for 
Ave  days  was  premature;  this  was  unon  the 
theory  that  the  law  was  not  in  force  until 
the  vessel  had  arrived  in  a  port  of  the 
United  States.  But  the  limitation  upon  de- 
mand has  no  reference  to  the  length  of  stay 
in  the  domestic  port.  The  right  to  recover 
wages  is  controlled  by  the  provisions  of  the 
statute  and  includes  wages  earned  from  the 
beginning  of  the  voyage.  It  is  the  right  to 
demand  and  recover  such  wages,  with  the 
limitation  of  the  intervals  of  demand  as 
laid  down  in  the  statute,  which  is  given  to 
the  seaman  while  the  ship  is  in  a  harbor  of 
the   United   States.*' 

To  same  effect,  see  The  Sutherland,  (D.  G. 
Me.  1919)   260  Fed.  247. 

Amotmt. —  In  order  to  ascertain  the 
amount  payable  to  a  seaman  under  this  sec- 
tion, his  total  wages  should  be  divided  in 
two,  and  all  advances  and  previous  pay- 
ments deducted  from  the  quotient,  the  re- 
mainder, if  any,  being  the  amount  demand- 
able  by  the  seaman.  The  Rathlin  Head,  (C. 
C.  A.  5th  Cir.  1920)  262  Fed.  751.  In  pass- 
ing upon  this  question,  the  court  said: 

''Tlie  question  presented  is  as  to  the 
proper  method  of  computing  the  amount 
payable  to  seamen  at  intermediate  ports 
under  this  section,  in  cases  in  which  previous 
payments  or  advances  have  been  made.  Ap- 
pellants contend  that  from  the  total  wages 
earned  from  the  commencement  of  the  voy- 
age to  the  date  of  demand  there  should  first 
b(^  deducted  all  advances  and  payments;  one- 
half  of  the  remainder  being  the  amount  pay- 
able. The  appellee  contends,  and  the  district 
judge  held,  that  the  total  wages  should  first 
be  divided  in  two,  and  from  the  quotient 
should  be  deducted  all  advances  and  previous 
payments;  the  remainder,  if  any,  being  the 
amount  demandable  by  the  seaman. 

''There  has  been  diversity  of  opinion 
among  the  district  courts  as  to  which 
method  is  the  proper  one.  The  cases  of  The 
Ixion,  237  Fed.  142,  and  In  re  Ivertsen,  237 
Fed.  498,  hold  in  line  with  the  contention  of 
appellants.      The    cases    of    The    Jacob    N. 


Haskell,  23d  Fed.  914,  The  London,  238  Fed. 
&45,  The  Delagoa,  244  Fed.  835,  The  Meteor, 
241  Fed.  735,  and  The  Thor,  248  Fed.  942, 
support  the  contention  of  the  appellee.  The 
case  of  The  London,  238  Fed.  645,  was 
affirmed  by  the  Circuit  Court  of  Appeals 
for  the  third  circuit  in  an  opinion  reported 
in  241  Fed.  863,  154  C.  C.  A.  565,  and  a 
certiorari  to  the  decree  of  the  Circuit  Court 
of  Appeals  was  denied  by  the  Supreme 
Court,  245  U.  S.  652,  38  Sup.  Ct.  11,  62 
L..  Ed.  532.  In  the  case  of  Sandberg  v. 
McDonald,  Claimant  of  the  Talus,  248  U.  S. 
185,  39  Sup.  Ct.  84,  63>  L.  Ed.  200,  the 
Supreme  Court  impliedly  recognized  the  cor- 
rectness of  the  method  adopted  by  the  dis- 
trict judge  in  this  case.  The  statement  of 
facts  contained  in  the  opinion  of  the  Su- 
preme Court  in  that  case  recites  that  — 

" '  The  master  then  paid  to  them  [the 
demanding  seamen]  a  sum  which,  with  the 
cash  paid  them  and  the  price  of  the  articles 
purchased  as  stated  above,  together  with 
the  advances  made  in  Liverpool,  equaled  or 
exceeded  the  one-half  of  the  wages  then 
earned  by  each  of  them  from  the  commence- 
ment of  his  service  for  the  ship.' 

''While  the  adequacy  of  the  payment  was 
questioned  in. that  case  on  a  different  ground 
—  i.  e.,  the  alleged  invalidity  of  advances 
made  to  the  seamen  in  Liverpool  —  the  pay- 
ments would  have  been  insufficient  (grant- 
ing the  present  contention  of  appellants  to 
ht*  correct),  even  after  the  allowance  of  the 
Liverpool  advances,  and  the  SufM'eme  Court, 
by  its  affirmance  of  the  decree  dismissing  the 
libel,  in  view  of  the  language  quoted,  in 
effect  approved  the  method  of  computing  the 
half  wages  demandable  under  the  statute, 
which  was  adopted  in  that  case  in  the  court 
below,  and  which  was  that  adopted  in  the 
district  court  in  this  case. 

*'  The  '  one-half  part  of  the  wages  which 
he  shall  have  then  earned'  is  literally  one- 
half  of  the  wages  earned  by  the  seaman  to 
the  date  of  demand,  without  deductions.  The 
language  of  the  sict  places  emphasis  upon 
wages  earned,  and  not  upon  amounts  due 
when  demand  is  made.  The  statute  does 
not  concern  itself  with  what  is  due  as  upon 
a  partial  or  final  settlement,  but  requires 
the  pa3rment  of  an  amount  proportioned 
upon  earnings  rather  than  upon  balances 
due.  While  the  statute  does  not  expressly 
say  that  wages  theretofore  paid  shall  be 
taJcen  into  consideration  in  the  computation, 
the  absurdity  of  a  contrary  construction  is 
enough  to  warrant  the  implication  that  they 
are  te  be  considered.  If  the  ascertainment, 
required  by  the  act,  was  of  the  amount 
owing  on  a  settlement,  the  ordinary  method 
of  computation  would  be  to  first  deduct  from 
gross  earnings  previous  payments  and  allow 
one-half  of  the  residue.  But  the  statute 
says  'one-half  part  of  the  wages  which  he 
shall  have  then  earned.'  His  gross  earnings 
or  total  wages  must  therefore  be  divided  in 
two,  in  order  to  arrive  at  'one-half  part 
of    the    wages    which   he    shall    have   then 
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Mined/  which  is  what  the  statute  read  liter- 
ally accords  him  the  right  to  demand.  The 
implied  condition  to  the  demand  is  that  he 
ghall  not  have  already  received  the  whole 
or  any  part  of  the  wages  demanded.  Other- 
wise, a  double  payment  would  result,  and 
die  act  will  not  be  construed  so  as  to  pro- 
diwe  such  an  inequitable  result.  The  im- 
]^ed  condition  makes  it  necessary  to  deduct 
from  the  half  earnings,  when  so  ascertained, 
aJl  previous  payments.  The  remainder  is 
what  the  seaman  is  entitled  to  demand. 
The  evident  aim  of  Congress  was  to  pro- 
vide that  the  seaman  should  be  entitled, 
pending  the  termination  of  the  voyage,  to 
demand  and  receive  at  intermediate  ports 
of  loading  or  unloading,  with  five-day  in- 
tervals, a  sum  equal  to  one-half  of  his  then 
earnings,  when  there  was  added  to  it  all 
previous  payments,  and  that  the  master 
should  retain  until  the  termination  of  the 
voyage  the  remaining  haU  of  the  seaman's 
wages  as  an  assurance  against  desertion. 
.  .  .  Our  conclusion  is  that  the  weight  of 
authority  and  of  reason  is  persuasive  that 
Congress  intended  to  provide  by  section  4 
of  the  Seamen's  Act  of  1915,  that  the  half 
of  a  seaman's  wages  should  remain  in  the 
hands  of  the  master  until  the  voyage  was 
ended,  as  a  security  against  his  leaving  the 
ship,  and  that  the  seaman  should  be  en- 
titled to  receive  only  a  sum,  which  at  the 
time  demanded  would  represent  one-half  of 
his  then,  earned  wages,  wheii  there  was 
added  to  it  the  total  of  all  previous  ad- 
vances and  payments." 

Effect  of  advances. —  The  prevailing  con- 
struction of  this  section  is  that  when  a  ves- 
sel arrives  at  a  port  in  the  United  States, 
the  seaman  is  entitled  to  be  paid  one-half 
of  the  wages  he  has  earned  up  to  that  time, 
and  against  such  one-half  there  must  be 
diarged  all  prior  payments  which  he  has 
received.  The  Sutherland,  (D.  C.  Me.  1919) 
260  Fed.  247. 

\Vhere  seamen  on  a  foreign  ship  in  a 
.United  States  port  make  a  demand  under 
this  section  for  one-half  of  their  earned 
wages,  credit  should  be  given  to  the 
8hip  in  respect  of  advances  made  to  the 
claimants  beyond  the  boundaries'  of  the 
I'nited  States.  The  Italier,  (C.  C.  A.  2d 
Cir.  1919)   257  Fed.  712,  im  C.  C.  A.  662. 

Effect  of  desertion. —  Seamen  who  desert 
a  vessel  before  making  a  demand  under  this 
section  for  one-half  of  their  earned  wages, 
are  not  entitled  to  recover  any  wages.  The 
Italier,  (C.  C.  A.  2d  Cir.  1919)  257  Fed. 
712,  168  0.  G.  A.  662.  In  discussing  the 
effect  of  desertion  in  such  a  case,  the  court 
said: 

''It  seems  to  be  thought  (judging  from 
the  tenor  of  arg^ument  in  this  and  similar 
cauaes)  that  the  Seamen's  Act  of  1915  has 
abolished  the  offense  of  desertion  in  the 
mercantile  marine.  While  it  is  true  that 
arrest  for  desertion,  the  bodily  return  of  a 
deserter  to  his  ship,  and  generally  the  hold- 


ing of  a  seaman  to  his  shipping  contract  by 
physical  force,  are  things  of  the  past,  even 
m  respect  of  foreign  vessels  so  far  as  the 
United  States  is  concerned  (sections  16-18), 
desertion  is  still  an  offense  on  American 
vessels,  entailing  (inter  alia)  forfeiture  of 
'all  or  any  part  of  the  wages  or  emolu- 
ments which  the  [deserter]  has  then  earned ' 
(R.  S.  t  4596,  as  amended). 

" '  Desertion '  is  not  defined  by  any  act  of 
Congress.  Quite  possibly  the  definition  of 
desertion  varies  in  different  countries.  This 
record  does  not  inform  us  whether  Belgium 
defines  desertion  in  any  special  way.  Al- 
though the  Belgian  law  would  control,  if 
proven  (The  Nigretia,  255  Fed.  56,  —  0.  C. 
A.  — ),  we  may,  in  the  ahsence  of  such  evi* 
dence,  apply  the  general  maritime  law. 

"The  definition  of  desertion  'in  the 
sense  of  the  maritime  law'  is  settled,  and 
consists  in  '  a  quitting  of  the  ship  and  her 
service,  not  only  without  leave  and  against 
the  duty  of  the  party,  but  with  an  intent 
not  again  to  return  to  the  ship's  duty.' 
rioutman  v.  Tunison,  1  Sumn.  373,  Fed.  Caa. 
No.  2,907.  where  the  subsequent  cases  are 
collated.  Within  this  definition  we  have  no 
doubt  on  the  evidence  that  all  the  libelants 
who  made  demand  for  half  wages  deserted 
before  the  presentation  of  such  demand.  .  .  . 
Since  a  deserter  may  forfeit  all  his  wages, 
it  is  also  a  prerequisite  to  recovery  under 
the  statute  that  there  should  be  wages  due 
him  when  he  makes  demand,  and  there  are 
no  wages  due  to  a  deserter." 

foreign  seamen. —  To  same  effect  aa  origi- 
nal annotation,  see  The  Sutherland,  (D.  0. 
Me.  1919)  260  Fed.  247,  wherein  it  was 
said: 

"The  theory  of  the  courts  appears  to  be 
that,  under  the  statute,  all  vessels  coming 
into  the  jurisdiction  of  the  country  come 
under  the  laws  and  regulations  of  the  United 
States,  and  that  it  is  competent  for  Con- 
gress to  prescribe  conditions  of  entry,  and  of 
clearance,  for  foreign  vessels,  since  it  may 
exclude  them  altogether.  Under  the  con- 
struction given  this  statute  by  the  federal 
courts,  I  must  conclude  that  the  stat- 
ute is  applicable  to  these  libelants,  al- 
though they  were  foreign  seamen  on  a  for- 
eign vessel." 

Foreign  seamen  on  foreign  vessels  in 
American  ports  are  entitled  to  the  benefits 
of  the  provisions  of  this  section  notwith- 
standing rontractnal  obligations  to  the  con- 
trary. Strathearn  Steamship  Co.  r.  Dillon, 
(1920)  252  U.  S.  348,  40  S.  Ct.  350,  64 
U.  S.  (L.  ed.)  —  {affimUng  (C.  C.  A-  5th 
Cir.  1919)  256  Fed.  631,  168  G.  C.  A.  25) 
wherein  the  court  said: 

"  In  Sandberg  v.  McDonald,  248  U.  S.  185, 
39  Sup.  Ct.  84,  63  L.  Ed.  200,  and  Neilson 
r.  Khine  Shipping  Co.,  248  U.  S.  205,  39 
Sup.  Ct.  89,  63  L.  Ed.  208,  we  had  occasion 
to  deal  with  section  11  of  the  Seamen's  Act 
and  held  that  it  did  not  invalidate  advance- 
ment of  seamen's  wages  in  foreign  countries 
when  legal  where  made.     The  instant  case 
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requires  U8  to  consider  now  section  4  of  the 
same  act.  ... 

"  This  section  has  to  do  with  the  recoY- 
ery  of  wages  by  seamen,  and  by  its  terms 
gives  to  every  seaman  on  a  vessel  of  the 
United  States  the  right  to  demand  one-half 
the  wages  which  he  shall  have  then  earned 
at  every  port  where  such  vessel,  after  the 
voyage  has  been  commenced,  shall  load  or 
deliver  cargo  before  the  end  of  the  voyage, 
and  stipulations  in  the  contract  to  the  con- 
trary are  declared  to  be  void.  A  failure  of 
the  master  to  comply  with  the  demand  re- 
leases the  seaman  from  his  contract,  and  en- 
titles him  to  recover  full  payment  of  the 
wages,  and  the  section  is  made  applicable  to 
seamen  on  foreign  vessels  while  in  harbors 
of  the  United  States,  and  the  courts  of  the 
United  States  are  open  to  such  seamen  for 
enforcement  of  the  act. 

"This  section  is  an  amendment  of  sec- 
tion 4530  of  the  Revised  Statutes;  it  was 
intended  to  supplant  that  section,  as 
amended  by  the  act  of  December  21,  1898, 
which  provided: 

" '  Every  seaman  on  a  vessel  of  the  United 
States  shall  be  entitled  to  receive  from  the 
master  of  the  vessel  to  which  he  belongs  one- 
half  part  of  the  wages  which  shall  be  due 
him  at  every  port  where  such  vessel,  after 
the  voyage  has  been  commenced,  shall  load 
or  deliver  cargo  before  the  voyage  is  ended 
unless  the  contrary  be  expressly  stipulated 
in  the  contract,'  etc. 

'*  The  section,  of  which  the  statute  now 
under  consideration  is  an  amendment,  ex- 
pressly excepted  from  the  right  to  recover 
one-half  of  the  wages  those  cases  in  which 
the  contract  otherwise  provided.  In  the 
amended  section  all  such  contract  provisions 
are  expressly  rendered  void,  and  the  right 
to  recover  is  given  the  seamen  notwithstand- 
ing contractual  obligations  to  the  contrary. 
The  language  applies  to  all  seamen  on  ves- 
sels of  the  United  States,  and  the  second 
proviso  of  the  section  as  it  now  reads  makes 
it  applicable  to  seamen  on  foreign  vessels 
while  in  harbors  of  the  United  States.  The 
proviso  does  not  stop  there,  for  it  contains 
the  express  provision  that  the  courts  of  the 
United  States  shall  be  open  to  seamen  on 
foreign  vessels  for  its  enforcement.  The  lat- 
ter provision  is  of  the  utmost  importance  in 
determining  the  proper  construction  of  this 
section  of  the  act.  It  manifests  the  piu*pose 
of  Congress  to  give  the  benefit  of  the  act  to 
seamen  on  foreign  vessels,  and  to  open  the 
doors  of  the  federal  courts  to  foreign  sea- 
men. No  such  provision  was  necessary  as 
to  American  seamen  for  they  had  the  right 
independently  of  this  statute  to  seek  redress 
in  the  courts  of  the  United  States,  and  if 
it  were  the  intention  of  Congress  to  limit 
the  provision  of  the  act  to  American  seamen, 
this  feature  would  have  been  wholly  super- 
fluous. 

"  It  is  said  that  it  is  the  purpose  to  limit 
the  benefit  of  the  act  to  American  seamen, 
notwithstanding  this  provision  giving  access 


to  seamen  on  foreign  vesseU  to  the  courts 
of  the  United  States,  because  of  the  title  of 
the  act  in  which  its  purpose  is  expressed 
'  to  promote  the  welfare  of  American  sea- 
men in  the  merchant  marine  of  the  United 
States.'  But  the  title  is  more  than  this, 
and  not  only  declares  the  purposes  to  pro- 
mote the  welfare  of  American  seamen  but 
further  to  abolish  arrest  and  imprisonment 
as  a  penalty  for  desertion  and  to  secure  the 
abrogation  of  treaty  provisions  in  relation 
thereto;  and  to  promote  safety  at  sea.  But 
the  title  of  an  act  cannot  limit  the  plain 
meaning  of  its  text,  although  it  may  be 
looked  to  to  aid  in  construction  in  cases  of 
doubt.  Cornell  v,  Coyne,  192  U.  S.  418,  430, 
48  L.  ed.  504,  509,  24  Sup.  Ct.  Rep.  383,  and 
cases  cited.  Apart  from  the  text,  which  we 
think  plain,  it  is  by  no  means  clear  that  if 
the  act  were  given  a  construction  to  limit 
its  application  to  American  seamen  only,  the 
purposes  of  Congress  would  be  subserved, 
for  such  limited  construction  would  have  a 
tendency  to  prevent  the  employment  of 
American  seamen,  and  to  promote  the  en- 
gagement of  those  who  were  not  entitled  to 
sue  for  one-half  wages  under  the  provisions 
of  -the  law.  But,  taking  the  provisions  of 
the  act  as  the  same  are  written,  we  think 
it  plain  that  it  manifests  the  purpose  of 
Congress  to  place  American  and  foreign  sea- 
men on  an  equality  of  right  in  so  far  as  the 
privileges  of  this  section  are  concerned,  with 
equal  opportunity  to  resort  to  the  courts  of 
the  United  States  for  the  enforcement  of  the 
act.  Before  the  amendment,  as  we  have  al- 
ready pointed  out,  the  right  to  recover  one- 
half  the  wages  could  not  be  enforced  in  face 
of  a  contractual  obligation  to  the  contrary. 
Congress,  for  reasons  which  it  deemed  suf- 
ficient, amended  the  act  so  as  to  permit  the 
recovery  upon  the  conditions  named  in  the 
statute." 

Vd.  IX,  p.  174,  sec.  10.     [First  ed-, 
1916  Supp.,  p.  232.] 

Application  of  section  —  Foreign  ve^seU. 
—  To  same  effect  as  second  paragraph  of 
original  annotation,  see  The  Elizabeth 
Maersk,  (E.  D.  La.  1919)  258  Fed.  765. 

Paying  seamen's  debt. — An  advance  by  the 
master  of  a  vessel  to  seamen  on  the  dav  thev 
sign«  in  order  to  enable  them  to  pay  a  debt, 
is  illegal,  as  being  in  violation  of  this  sec- 
tion, and  should  not  be  deducted  from  their 
wages.  The  Elizabeth  Maersk,  (E.  D.  La. 
1919)   258  Fed.  765. 

Vol.  IX,  p.  180,  sec.  20.     [First  ed., 

1916  Supp.,  p.  251.] 

Construction. —  To  same  effect  as  1918 
Supplement  annotation,  see  Hanrahan  c.  Pa- 
cific Transport  Co.,  (C.  C.  A.  2d  Cir.  1919) 
262  Fed.  951. 

The  master  of  a  launch,  hired  by  a  com- 
pany to  convey  its  employees  to  their  work, 
is  not  a  fellow  servant  of  an  employee  in- 
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jured  in  the  launch  while  on  his  w&y  to  his 
place  of  work.  Maryland  Dredging,  etc.,  Co. 
V.  State,  (C.  C.  A.  4th  Cir.  1919)  262  Fed. 
11. 

Vol.  IX,  p.  185,  sec.  4556.    [First 

ed.,  vol.  Vr,  p.  887.] 
Absence  of  handrail  as  showing  vessel  to 
be  nnseaworthy. — A  vessel  is  not  unsea- 
worthy  because  she  has  no  handrail  up, 
while  lying  alongside  a  wharf  discharging 
cargo.  Hanrahan  v.  Pacific  Transport  Co., 
(C.  G.  A.  2d  Cir.  1919)  262  Fed.  961. 


Vol.  IX,  p.  195,  sec.  4569.    [First 

ed.,  vol.  VI,  p.  895.] 

Care  of  injured  seaman. —  If  an  injured 
seaman  is  placed  in  a  hospital  and  unwar- 
rantably leaves  it,  the  vessel  is  not  bound 
to  provide  further  treatment  for  him.  The 
Santa  Barbara,  (CCA.  2d  Cir.  1920)  263 
Fed.  369. 

Venereal  disease. — A  seaman  is  not  en- 
titled to  be  treated  at  the  expense  of  the 
ship  for  a  venereal  disease  contracted  by 
him.  The  Alector,  (E.  D.  Va.  1920)  263 
Fed.  1007. 
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Vol.  IX,  p.  246,  sec.  2.     [First  ed., 

vol.  VII,  p.  92.] 

AfBLzias  fftcsimile  signatnxe  to  orders, 
vouchers,  etc. —  The  affixing  of  the  stamped 
facsimile  signature  of  the  Chief  of  the  Bu- 
reau of  Navigation  to  orders,  vouchers,  etc., 
properly  initialed  by  officers  duly  author- 
laed  to  affix  the  same  thereto,  under  the  di- 
rection and  control  of  Uie  Chief  of  the  Bu- 
reau of  Navigation,  is  a  sufficient  approval 
thereof  by  the  Chief  of  the  Bureau  of  Navi- 
gation. The  Chief  of  the  Bureau  of  Navi- 
gation cannot  transfer  to  others  any  duty 
which  the  law  imposes  upon  him  in  con- 
necticm  with  the  approval  of  orders,  vouch- 
ers, etc.,  but  after  he  has  in  some  appropri- 
ate way  passed  judgment  in  such  cases,  the 
manual  act  of  affixing  his  signature  in  evi- 
dence of  his  approval  may  be  done  by  others 
thereunto  duly  authorized  by  him.  31  Op. 
Atty.-Gen.  349,  wherein  it  was  said: 

"From  the  opinion  of  the  Judge  Advo- 
cate General  annexed  to  the  above-mentioned 
letter  it  appears  that  there  is  no  statute 
which  requires  the  sif^ning  of  the  orders, 
vouchers,  etc.,  concernmg  which  this  ques- 
tion is  asked  bv  the  Chief  of  tiie  Bureau  of 
Navigation.  The  provisions  of  law  and  the 
regulations  respecting  this  matter  require 
only  that  the  orders  and  vouchers  be  ap- 
proved by  the  Department  or  by  the  Chief 
of  the  Bureau  of  Navigation. 

"  It  further  appears  from  the  said  opinion, 
that  the  Chief  of  the  Bureau  of  Navigation 
of  the  Navv  Department  in  July,  1918,  de- 
livered to  two  officers  on  duty  in  the  said 
bureau  rubber  stamp  facsimiles  of  his  sig- 
nature with  the  following  instructions, 
'This  ^stamp  "L.  C  Palmer''  when  used 
and  initialed  by  you  is  my  official  signature.' 

''Attorney  General  Wirt,  answering  a  very 
similar  inquiry  (1  Op.  670,  672),  said: 

"'The  adoption  and  acknowledgment  of 
the  signature,  though  written  by  another 
makes  it  a  man's  own.  As  to  usage,  and 
even  official  usage,  1  believe  that  by  far  the 
greater  part  of  our  judicial  records  are  not 


signed  by  the  clerk  of  the  court  himself,  but 
are  signed  by  deputies,  who  use  the  name  of 
the  clerk  on  a  mere  general  verbal  authority. 
" '  There  would  be  great  difficulty  in  main- 
taining the  propoeition  as  a  legal  one>  that 
when  tlie  law  required  signing,  it  means 
that  it  must  be  done  with  pen  and  ink.  No 
book  has  laid  down  the  proposition,  or  even 
given  color  to  it.  I  believe  that  a  signature 
made  with  straw  dipped  in  blood  would  be 
equally  valid  and  obligatory;  and  if  so, 
where  is  the  legal  restriction  on  the  imple- 
ment which  the  signer  may  use?  If  he  may 
use  one  pen,  why  may  he  not  use  several  T  — 
a  polygraph,  for  example,  or  types  —  or  a 
stamp,  which  the  court,  in  Lemaign  t*.  Stan- 
ley, said  would  be  a  sufficient  satisfaction 
of  the  statutory  requisition  of  signing.  The 
law  requires  signing  merely  as  an  indica- 
tion and  proof  of  the  parties'  assent.  It 
places  the  Treasury  of  United  States  under 
the  guardianship  of  the  Secretary.  It  re- 
quires that  no  money  shall  be  drawn  from 
the  Treasury  witiiout  his  authority.  The 
evidence  which  it  demands  of  his  authority, 
is,  that  the  warrants  shall  be  signed  by 
him;  but  as  to  the  method  of  signing,  that 
is  left  entirelv  to  himself.  He  may  write 
his  name  in  full,  or  he  may  write  his  ini- 
tials; or  he  may  print  his  initials  with  a 
pen;  that  pen  may  be  made  of  a  goose  quill, 
or  of  metal ;  and  I  see  no  legal  objection  to 
its  being  made  in  the  form  of  a  stamp  or 
copperpfiite.  It  is  still  his  act;  it  flows 
from  his  assent,  and  is  the  evidence  of  that 
assent.  ...  It  is  true  that  the  stamp  may 
be  forged,  but  so  also  may  the  autograph  of 
the  Secretary.  There  would,  perhaps,  be 
more  difficulty  in  the  latter  case  than  in  the 
former;  and  the  superior  facility  of  forg- 
ing a  stamp,  or  a  copperplate,  may  be  a 
very  good  reason  why  the  legislature  should, 
by  a  positive  law,  prohibit  the  use  of  it,  and 
deHne  the  manner  in  which  the  signing  shall 
be  done.  They  have  not  yet  defined  it;  and 
the  word  signing  does  not,  as  we  have  seen, 
necessarily  imply  ew  vi  termini,  the  use  of 
pen  and  ink.  held  and  guided  by  the  hand 
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of  the  Secretary  himself;  it  does  not  imply 
it  in  legal  acceptation,  at  least.' 

"This  reasoning  has  been  accepted  in  sub- 
sequent opinions  of  the  Attorney  General." 

Vol.  IX,  p.  283,  sec.  4189.    [First 

ed.,  vol.  VII,  p.  41.] 

Vessel  licensed  but  not  enrolled. —  In  The 
Scandanavia  II,  (D.  C.  Md.  1919)  25S  Fed. 
144,  the  court  regarded  it  as  doubtful 
whether  the  provisions  of  section  9  of  the 
Shipping  Board  Act  (1918  Supp.  Fed.  Stat. 
Ann.  788)  applied  to  a  vessel  under  twenty 
tons  burden,  which  was  licensed  but  not 
enrolled,  and  hence  refused  to  declare  such 
a  vessel  forfeited  under  this  section  because 
the  license  was  fraudulently  obtained. 

Vol.  IX,  p.  338,  sec.  1.     [First  ed., 

vol.  VII,  p.  82.] 

Feet  for  attending  to  effects  of  deceased 
seaman. — ^A  shipping  commissioner  is  en- 
titled to  a  fee  for  attending  to  the  effects 
of  a  deceased  seaman,  since  such  service  is 
not  one  of  those  for  which  the  payment  of 
a  fee  is  prohibited  by  this  section.  In  re 
Klckerson,  (D.  C.  Mass.  1919)  260  Fed. 
1020.  Regarding  this  section,  the  court 
said: 

"  The  effect  of  this  statute  is  to  make  the 
oommissioner's  compensation  dependent  on 
the  services  which  ne  renders,  and  to  put 
the  payment  for  those  services  on  the  United 
States,  instead  of  on  individuals.  The  com- 
missioner is  not  entitled  to  be  paid  by  the 
United  States  for  services  for  which  he 
would  not,  prior  to  the  statute  referred  to, 
have  been  entitled  to  charge  individuals. 

"Under  the  law  as  it  stood  prior  to  the 
act  of  June  19,  1880,  it  must  be  taken  as 
established  in  this  court  that  the  commis- 
sioner was  entitled  to  make  a  charge  for  ex- 
penses in  accordance  with  Judge  Shepley's 
order  of  1873.  The  question  then  is  whether 
the  statute  in  question  abolishes  that  charge. 
The  language  of  the  act  is  extremely  pre- 
cise: 

"'No  fee  shall  be  charged  ...  for  the 
following  services,  to  wit.' 

"Attending  to  the  effects  of  a  deceased 
seaman  was  not  among  the  services  sched- 
uled. The  compensation  substituted  by  the 
act  in  lieu  of  fees  is  based  upon  '  a  detailed 
report  of  such  services  and  the  fees  provided 
hy  law.'  It  seems  clear  that  the  commis- 
sioner, if  he  reported  such  a  fee  as  is  here 
claimed,  could  not  be  allowed  for  it  o.ut  of 
the  treasury  under  the  statute.  It  was  ob- 
viously not  the  intention  of  Congress  to 
change  by  the  statute  the  amount  of  com- 
pensation, but  only  the  method  of  pay- 
ment." 

Vcl.  iX,  p.  343,  sec.  14.     [First  ed., 
1909  iSiipp.,  p.  655.] 

Application  of  section. —  Regulations  pro- 
mulgated pursuant  to  this  section  apply  only 


to  sea-going  barges.  New  York,  etc.,  R.  Co. 
t\  Wilkins,  (C.  C.  A.  4th  Cir.  1919)  257 
Fed.  42^  leS  C.  G.  A.  254. 

Vol.  IX,  p.  346,  sec.  1.     [First  ed, 
1912  Supp.,  p.  352.] 

II.  Definition    and    nature    of    maritime 

lien. 
III.  Person  entitled  to  lien. 
V.  "  Repairs,    supplies    or    other    neces- 
saries." 
VIII.  Necessity    that    credit    was    given    to 
vessel. 

II.   DEnNinov  AifD  Natxjbe  of  Masitims 

Lien  (p.  348) 

Mexger  of  lien  in  account  stated^ — ^A  mari- 
time lien  arising  upon  the  completion  of  re- 
pairs to  a  vessel,  is  not  lost  because  the  re- 
pairer thereafter  renders  bills  to  the  owner, 
nor  because  he  alleges  in  his  libel  that  the 
bills  were  retained  without  objection  and 
therefore  became  an  account  stated.  The 
Hattie  Thomas,  (C.  C.  A.  2d  Cir.  1920)  262 
Fed.  943.     The  court  said: 

"  In  Morse  Dry  Dock  &  Repair  Co.  v.  Mun- 
son  S.  S.  Line  (D.  C.)  155  Fed.  150,  af- 
firmed by  this  court  in  158  Fed.  1021,  85 
C.  C.  A.  666,  there  was  an  action  for  re- 
pairs in  similar  form.  The  suit  was  in  per- 
sonam. The  libel  alleged  that  the  respon- 
dent engaged  the  libelant  to  repair  four 
steamers,  that  the  work  was  finished,  and 
that  there  was  a  balance  due.  The  itemized 
bills  for  the  work  and  materials  against 
each  vessel  were  delivered  by  the  libelant  to 
the  respondent;  the  respondent  admitted  the 
correctness  of  the  bills  and  promised  to  pay 
the  account.  The  libel  was  drafted  in  very 
much  the  same  language  as  is  this.  The 
court  assumed  jurisdicticm  in  admiralty, 
and  sustained  the  libel,  and  rendered  a  ver- 
dict, which  was  aflSrmed  in  this  oourt» 
where  it  was  said: 

"'We  think  the  District  Judge  was  cor- 
rect in  holding  that  the  action  was  upon 
sn  account  stated'  —  and  affirmed  upon  the 
District  Judge's  opinion.  Indeed,  the  an- 
swer admits  by  failure  to  deny  that  the  ap- 
pellee has  a  maritime  lien.  Dunham  v.  Cud- 
lipn,  94  N.  Y.  129. 

"The  acceptance  of  a  note  of  a  third 
person  for  a  pre-existing  debt  does  not 
constitute  payment,  in  the  absence  of  an 
express  agreement  to  that  effect.  Atlas 
S.  S.  Co.  V.  Colombian  Land  Co.,  102  Fed. 
358,  42  C.  C.  A.  998.  And  the  acceptance 
of  the  note  of  a  third  person  and  taken 
for  debt  of  a  vessel,  does  not  discharge  the 
maritime  lien.  The  James  T.  Easton  (D.  C.) 
49  Fed.  656.  Where  a  debt  was  for  material 
and  supplies  furnished  to  a  vessel,  and  there- 
fore  cognizable  in  admiralty,  it  does  not 
deprive  a  creditor  of  the  right  to  sne  in 
admiralty  by  taking  a  bond  and  mortgage, 
unless  it  appears  that  such  was  the  express 
intention  of  the  parties.     Robins  Dry  Drick 


SHIPPING  AND  NAVIGATION 


111 


ft  Repair  Co.  tx  Ghesbrough,  216  Fed.  121, 
132  C.  C  A.  965.  And  so  a  maritime  con- 
tract Ir  not  chanf^ed  into  a  nonmaritime 
contract  because  of  an  account  stated.  Horde 
Dry  Dock  &  Repair  Co.  v,  Munson  Steamship 
Line,  158  Fed.  1021,  85  C.  0.  A.  666." 

III.  Pebsoi?  Entitlbd  to  Lien  (p.  34f8) 
Fart  owner. —  Under  ordinary  circum- 
stances, one  part  owner  of  a  vessel  cannot 
obtain  a  lien  against  his  co-owners,  and  a 
stockholder  in  a  company  owning  a  vessel 
has  been  regarded  as  a  part  owner.  The 
rule  is  based  upon  the  presumption  that  in 
such  cases  the  advance  or  payment  is  made 
on  the  credit  of  the  owner,  not  of  the  vessel. 
This  presemption,  however,  may  be  rebutted. 
Thus,  where  advances  and  payments  by  stock- 
holders in  a  corporation  ownmg  a  vessel,  are 
made  on  the  credit  of  the  vessel  and  the  mas- 
ter is  so  informed  at  the  time,  and  it  does 
not  appear  that  in  claiming  a  Hen  they  are 
acting  unfairly  either  toward  their  co-owners 
{i.  e.,  other  stockholders  in  the  corporation), 
or  subsequent  lienors,  the  lien  will  be  al- 
lowed. The  Puritan,  (D.  C.  Mass.  1919) 
258  Fed.  271. 

Person  believed  to  be  acting  as  agents— 
The  fact  that  the  master  of  a  vessel  believed 
that  a  person  employed  to  make  repairs  was 
acting  for  a  former  employer,  when  in  real- 
ity he  was  in  business  for  himself,  does  not 
prevent  such  person  from  obtaining  a  lien 
under  this  section.  The  Kalfarli,  (E.  D.  N. 
T.  1920)   268  Fed.  958. 

y.  ''Rbspaibs,    Supplibb    OB   Othkb   Nbcbs- 

8ABIE8  ''   (p.  349) 

Wharfage. —  Wharfage  for  an  injured  ves- 
sel and  the  use  of  a  dry  dock  during  its 
repair  will  support  a  lien  under  this  section. 
The  Andrew  J.  Smith,  (E.  D.  N.  Y.  1920) 
263  Fed.  1004. 

Supplies  famished  in  home  port.— It  is 
no  defense  to  a  suit  for  a  maritime  lien 
under  this  section  that  the  repairs  and  sup- 
plies were  furnished  at  the  home  port.  The 
Lady  Rasendyll,  (N.  D.  N.  Y.  1919)  258 
Fed.  504. 

Raising  sunken  vessel  in  home  port.— A 
maritime  lien  under  this  section  arises  from 
the  raising  of  a  sunken  vessel  in  its  home 
port  where  such  service  is  necessary  as  a 
part  of  repairing  it.  The  Convoy,  (E.  D.  N. 
Y.  1919)  257  Fed.  843,  wherein  the  court, 
in  discussing  the  scope  of  liens  under  this 
section,  said: 

I' It  is  evident  that  a  maritime  lien  may 
arise  in  a  home  port  from  furnishing  either 
'  repairs '  or  '  necessaries.'  If  a  vessel  is 
placed  on  a  dry  dock  or  pumped  out  in 
order  to  raise  her  sufficiently  for  the  making 
of  repairs,  a  lien  will  an^o  for  the  entire 
bill,  just  as  a  lien  for  the  actual  work  of 
repair  is  created.  If,  therefore,  a  vessel  is 
tying  on  the  bottom,  and  as  a  part  of  repair- 
ing a  hole  in  the  vessel  she  has  to  be  raised, 
there  seems  to  be  no  logical  reason  why 
it  should  not  be  treated  as  a  part  of  the 


work  from  which  a  lien  would  arise.  The 
essential  element  would  seem  to  be  that  the 
vessel  was  to  be  repaired  —  that  Is,  to  be 
restored  —  and  that  she  had  not  been  aban- 
doned or  treated  as  material  for  the  building 
of  another  vessel.  On  the  other  hand,  if  the 
sunken  vessel  had  been  treated  as  a  total 
loss,  and  yet  is  saved,  the  fact  that  she 
might  be  restored  to  service  by  having  cer- 
tain repairs  made  would  i]ot  take  the  work 
out  of  the  class  of  salvage. 

"In  the  case  at  bar  the  allegations  of  the 
libel  show  that  the  case  is  not  one  of  sal- 
vage; the  vessel  was  not,  apparently,  given 
up  as  a  total  loss,  and  hence  the  fact  that 
the  services  were  rendered  in  the  home  port 
does  not  affect  the  question  which  it  pre- 
sented, viz.,  whether  the  work  of  raising 
the  vessel  was  either  '  necessary '  or  a  part 
of  the  repairs.  Certainly  nothing  could  be 
more  necessary,  in  the  ordinary  sense,  than, 
the  raising  of  the  vessel;  but  the  word 
'necessaries'  in  the  statute  has  been  lim- 
ited to  such  things  as  go  to  the  actual 
equipment  of  the  vessel  as  a  navigating  ob- 
ject. The  statute  expressly  includes  the  use 
of  a  dry  dock  and  marine  railway;  but  mere 
services  involving  the  consumption  of  power 
or  fuel,  such  as  towing,  have  been  held  not 
to  be  a  'necessary,'  in  the  sense  meant  by 
the  statute." 

Sufficiency  of  evidence  of  repairs. — •  In  The 
Elizabeth  Monroe  Smith,  (C.  C.  A.  4th  Cir. 
1919)  258  Fed.  609,  170  G.  G.  A.  63,  a  vessel 
was  libeled  for  a  repair  bill.  The  owner  offered 
no  testimony,  and  it  appeared  from  the  testi- 
mony of  the  shipbroker,  who  negotiated  the 
sale  of  the  ship  to  the  owner,  that  he  brought 
the  ship  from  Philadelphia  to  the  repair- 
man at  Norfolk  for  the  purpose  of  having 
made  to  her  the  repairs  recommended  by  the 
underwriters,  and  certain  others  which  the 
owner  itself  wanted  done,  and  that  one  of 
the  owner's  representatives  was  present  di- 
recting the  repairs.  It  was  held  that,  in  the 
absence  of  any  countervailing  testimony,  this 
was  sufficient  to  entitle  the  libelant*  to  a 
lien  under  this  section. 

Vni.  NECfBSsiTY  That  Credit  Was  Givkf 
TO  Vessel  (p.  352) 

Charterer  bound  to  furnish  supplies. —  In 
denying  a  lien  for  coal  furnished  to  a  vessel, 
the  charterer  being  bound  to  provide  coal,  the 
court,  in  Curacao  Trading  Co.  v,  Bjorge, 
(C.  C.  A.  5th  Cir.  1920)  263  Fed.  693,  said: 

"  It  is  not  claimed  that  under  the  law  as  it 
was  before  the  enactment  of  the  Act  of  June 
23,  1910,  'relating  to  liens  on  vessels  for 
repairs,  supplies,  or  other  necessaries'  (36 
Stat.  604),  the  coal  was  so  furnished  as  to 
give  a  lien  on  the  vessel.  Assuming,  with- 
out deciding,  that  that  statute  is  applicable 
to  the  transaction  in  question,  we  are  not 
of  opinion  that  the  furnisher  acquired  the 
lien  claimed.  According  to  the  evidence  it 
was  not  procured  by  the  master,  or  by  any 
one  authorized  to  bind  the  vessel  therefor, 
but  was  procured  by  and  furnished  to  the 


778 


FED.  STAT.  ANN.— 1920  SUPP. 


charterers  on  their  order  and  credit.  So 
far  as  appears,  the  master  had  nothing  to 
do  with  getting  the  coal,  except  that,  under 
directions  from  the  charterers,  of  which  the 
appellant  was  informed,  he  told  the  appel* 
lant  how  many  tons  were  required.  The 
statute  does  not  create  a  presumption  that 
a  charterer,  unless  he  is  also  either  the 
'  ship's  husband,  master  or  a  person  to  whom 
the  management  of  the  vessel  at  the  port 
of  supply  is  intrusted'  has  authority  from 
the  owner  to  procure  repairs,  supplies,  or 
other  necessaries  for  the  vessel.  No  lien  on 
a  vessel  is  given  for  supplies  procured  by 
one  having  no  such  relations  to  it  that, 
under  the  terms  of  the  statute,  he  is  pre- 
sumed to  have  authority  from  the  owner  to 
procure  supplies." 

Waiver  of  lien. —  Where  a  fuel  company 
furnishes  coal  to  a  vessel  without  knowledge 
that  it  is  under  charter  and  that  the  char- 
terer is  to  pay  for  its  coal,  but  on  learning 
such  facts,  immediately  bills  the  coal  to  th^ 
charterer  and  attempts  to  obtain  payment 
from  him,  it  thereby  waives  any  lien  it 
may  have  against  the  vessel  under  this  sec- 
tion, and  may  not  thereafter  enforce  it.  The 
Eastern,  (D.  C.  Mass.  1919)  257  Fed.  874. 

Vol.  IX,  p.  354,  sec.  2.     [First  ed., 

1912  Supp.,  p.  353.] 
"The  management  of  the  vessel." — In 
The  Eastern,  (D.  C.  Mass.  1919)  257  Fed. 
87*4,  coal  was  furnished  to  a  vessel  on  the 
order  of  her  chief  engineer.  It  was  held  that 
"the  management  of  the  vessel,"  in  respect 
to  her  ooal  supply,  was  intrusted  to  her 
chief  engineer,  and  that  the  fuel  company 
was  entitled  to  a  lien  for  furnishing  it. 

Vol.  IX,  p.  355,  sec.  3.     [First  ed., 

1912  Supp.,  p.  353.] 

Clause  in  charter-party  requiring  char- 
terer to  save  owner  harmless  from  liens. — 
In  The  South  Coast,  (1920)  251  U.  8.  519, 
40  S.  Ct.  253.  64  U.  S.  (L.  ed.)  — ,  afflrtn- 
ing  (C.  C.  A.  9th  Cir.  1917)  247  Fed.  84 
159  C.  C.  A.  302,  there  was  a  lihel  against 
the  steamer  South  Coast,  belonging  to  the 
claimant,  a  California  corporation,  and  reg- 
istered in  San  Francisco,  for  necessary  sup- 
plies furnished  in  San  Pedro,  California.  The 
answer  denies  the  authority  of  the  master 
to  bind  the  steamer.  The  bare  vessel  at  the 
time  was  under  charter  to  one  Levick,  the 
contract  stipulating  that  Levick  was  to  pay 
all  charges  and  to  save  the  owner  harmless 
from  all  liens  or  expenses  that  it  might  be 
put  to  in  consequence  of  such  liens.  There 
was  also  a  provision  that  the  owner  might 
retake  the  vessel  in  case  of  failure  of  Levick 
to  discharge  within  thirty  days  any  debts 
which  were  liens  upon  it,  and  another  for 
surrender  of  the  vessel  free  of  all  liens  upon 
Levick's  failure  to  make  certain  payments. 
When  the  supplies  were  ordered,  representa- 
tives of  the  owner  in  San  Pedro  warned  the 


libelant  that  the  steamer  was  under  charter, 
and  that  he  must  not  furnish  the  supplies 
on  the  credit  of  the  vessel.  He  replied  that 
he  would  not  furnish  them  in  any  other 
way,  but  the  reply  does  not  affect  the  case, 
because,  by  the  terms  of  the  charter,  the 
master  who  ordered  them,  although  ap- 
pointed by  the  owner,  was  under  the  orders 
of  Levick'  It  is  agreed  by  both  courts  be- 
low that  if  the  owner  had  power  to  prevent 
tlie  attaching  of  a  lien  by  its  warning,  it 
had  done  so.  Both  courts,  however,  held 
that  the  charter  gave  the  master  power  to 
create  the  lien.  233  Fed.  327,  150  C.  C.  A. 
302,  247  Fed.  84.  The  Supreme  Court,  on 
certiorari,  affirmed  the  Circuit  Court's  hold- 
ing. The  court,  through  Mr.  Justice  Holmes, 
said:  "By  the  Act  of  June  23,  1910,  c 
373,  S  1,  36  Stat.  604,  a  maritime  lien  is 
given  for  such  supplies,  and  by  section  3 
a  presumption  is  declared  that  a  master 
appointed  by  a  charterer  has  authority  from 
the  owner  to  procure  them.  It  is  true  that 
the  act  goes  on  that  nothing  in  it  shall  be 
considered  to  give  a  lien  where  the  fur- 
nisher knew,  or  by  the  exercise  of  reason- 
able diligence  could  have  ascertained,  that 
because  of  the  terms  of  a  charter  party,  or 
for  any  other  reason,  the  person  ordering 
the  necessaries  was  without  authority  to 
bind  the  vessel.  But  the  authority  of  the 
owner  to  prohibit  or  to  speak  was  displaced, 
80  far  as  the  charter  went,  by  that  conferred 
upon  the  charterers,  who  became  owners  pro 
hac  vice,  and,  therefore,  unless  the  charter 
excluded  the  master's  power,  the  owner 
could  not  forbid  its  use.  The  charter  party 
recognizes  that  liens  may  be  imposed  by  the 
charterers  and  allowed  to  stand  for  less  than 
a  month  and  there  seems  to  be  no  sufficient 
reason  for  supposing  the  words  not  to  refer 
to  all  the  ordinary  maritime  liens  recognized 
by  the  law.  The  statute  had  given  a  lien  for 
supplies  in  a  domestic  port  and  therefore 
had  made  that  one  of  these  ordinary  liens. 
Therefore  the  charterer  was  assiuned  to  have 

flower  to  authorize  the  n^aster  to  impose  a 
ien  in  a  domestic  port,  and  if  the  assump- 
tion expressed  in  words  was  not  equivalent 
to  a  grant  of  power,  at  least  it  cannot  be 
taken  to  have  excluded  it.  There  was  noth- 
ing from  which  the  furnisher  could  have  as- 
certained that  the  master  did  not  have 
power  to  bind  the  ship." 

Proviso  —  Qenerally, —  In  Coyle  i>.  North 
America  Steamship  Corp.,  (C.  U.  A.  5th  Cir. 
1920)  262  Fed.  250,  it  was  held  that  the  sin- 
gle fact  that  the  furnisher  of  supplies  to  a 
vessel  was  informed  that  it  was  under  char- 
ter to  the  party  on  whose  order  the  sup- 
plies were  furnished  did  not  charge  such 
furnisher  with  notice  of  the  terms  of  the 
charter  party,  and  that  where  the  order  was 
given  by  a  business  associate  of  the  char- 
terer, on  the  requisition  of  the  ship's  engi- 
neer, and  the  master  and  engineer  of  the  ship 
acquiesced  in  the  delivery  of  the  supplies 
to  the  vessel,  it  must  be  regarded  as  havinff 
been  given  by  the  master  of  the  vessel,  and 
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the  ▼eseel  was  bound  thereby.  The  court 
said: 

"The  mere  fact  that  one  knows  or  is  in- 
formed  that  a  ship  is  under  charter  is  not 
enough  to  charge  him  with  notice  of  the 
terms  of  the  charter  party.  The  George 
Dumois,  68  Fed.  926,  15  C.  C.  A.  675.  In 
the  case  just  cited  the  claim  was  for  coal 
furnished  io  a  ship  in  a  foreign  port  on  an 
order  given  bv  one  known  to  be  the  char- 
terer of  it.  The  coal  was  received  by  the 
master  and  officers  of  the  ship,  was  a  neces- 
sary supply  to  the  ship,  without  which  the 
voyage  could  not  have  been  prosecuted,  and 
was  used  by  the  ship  in  prosecuting  the  voy- 
age. That  case  arose  and  was  decided  be- 
fore the  enactment  of  the  above-mentioned 
set  of  June  23,  1910,  relating  to  liens  on 
vessels  for  repairs,  etc.  It  was  held  that 
tuider  the  law  as  it  then  existed  a  lien  on 
the  ship  resulted  from  the  furnishing  of 
supplies  under  the  circumstances  stated,  un- 
less it  was  shown  that  the  furnisher  relied 
on  the  credit  of  the  owner  or  charterer,  not 
of  the  ship,  and  that,  though  the  furnisher 
knew  that  the  order  for  the  coal  was  given 
by  the  charterer,  he  was  not  bound  to  know 
the  terms  of  the  charter  party,  which  in  fact 
included  a  provision  requiring  the  charterer 
to  pay  for  such  supplies.  If  there  had 
been  no  change  in  the  law,  that  decision 
would  be  an  authority  supporting  a  ruling 
in  the  instant  case  that  the  furnishing  of 
coal  by  the  libelant  was  under  such  circum- 
stances as  to  have  the  effect  of  creating  a 
lien  on  the  ship. 

"While  the  evidence  showed  that  Mr, 
Hi  Her.  in  giving  the  order  for  the  coal,  did 
so  at  the  request  of  a  business  associate  of 
the  charterer,  it  also  showed  that  when  he 
gave  the  order  he  was  apprised  of  the 
amount  of  coal  needed  by  a  requisition  of 
the  ship's  engineer,  an  appointee  of  the 
owner,  and  that  the  master  and  the  engineer 
acquiesced  in  the  delivery  of  the  coal  to  the 
'ship;  the  former  giving  a  receipt  for  it.  An 
order  so  given  is  to  be  regarded  as  given  by 
the  ship's  master,  though  a  business  associ- 
ate of  the  charterer  co-operated  in  pro- 
curing the  giving  of  it.  The  Philadelphia, 
75  Fed.  684,  21  C.  C  A.  501;  Norwegian 
Steamship  Co.  t?.  Washington,  57  Fed.  224, 
6  C.  C.  A.  313;  In  re  Alaska  Fishing  A  De- 
velopment Co.   (D.  C.)    167  Fed.  875. 

"The  necessity,  existing  under  the  law  as 
it  formerly  was,  of  alleging  and  proving 
tliat  necessary  supplies  furnished  on  such 
an  order  as  the  one  shown  in  the  instant 
case  were  furnished  on  the  credit  of  the 
vessel,  is  dispensed  with  by  the  provision  of 
the  above  referred  to  act  of  June  23,  1910, 
that  designated  persons,  including  a  ship's 
master,  '  shall  be  presumed  to  have  authority 
from  the  owner  or  owners  to  procure  re- 
pairs, supplies,  and  other  necessaries  for  the 
vessel.'  This  provision  is  qualified  by  the 
following  one  contained  in  section  3  of  the 
act: 

*' '  But  nothing  in  this  act  shall  be  con- 


strued to  confer  a  lien  when  the  furnisher 
knew,  or  by  the  exercise  of  reasonable  dili- 
gence could  have  ascertained,  that  because 
of  the  terms  of  the  charter  party,  agreement 
for  the  sale  of  the  vessel,  or  for  any  other 
reason,  the  person  ordering  the  repairs,  sup- 
plies, or  other  necessaries  was  without  au- 
thority to  bind  the  vessel  therefor.' 

"  Language  used  in  the  last-quoted  provi- 
sion, 'nothing  in  this  act  shall  be  construed 
to  confer  a  lien,*  etc..  is  some  indication  of 
the  absence  of  an  intention  to  deprive  a  fur- 
nisher of  a  lien  on  a  ship  for  necessary  sup- 
plies furnished  to  it  under  such  circum- 
stances that  he  would  have  had  a  lien  under 
the  previously  existing  law,  unaffected  by 
any  lien  statute.  It  is  questionable 
whether  the  same  meaning  properly  can  be 
attributed  to  the  proviso  that  it  would  have 
had  if,  instead  of  the  last-quoted  language, 
it  had  used  some  such  language  as  the  fol- 
lowing : 

" '  But  the  furnisher  shall  not  have  a  lien 
if  he  knew,  or  by  the  exercise  of  reasonable 
diligence,*  etc. 

"  If  the  transaction  now  in  question  had 
occurred  before  the  enactment  of  the  act 
mentioned,  as  it  was  a  furnishing  on  the 
order  of  the  master  of  necessary  supplies 
to  a  ship  in  a  foreign  port,  there  would  have 
been  a  lien  on  the  ship,  unless  it  had  been 
shown  that  the  supplies  were  not  furnished 
on  its  credit,  or  that  the  libelant  knew,  or 
by  the  exercise  of  reasonable  diligence  could 
have  ascertained,  that  the  master  was  with- 
out authority  to  bind  the  vessel  therefor, 
and  the  circumstance  that  the  libelant 
kr.ew  that  the  ship  was  under  charter 
would  not  have  been  enough  to  rebut  the 
presumption  that  the  supplies  were  obtained 
on  its  credit,  though  the  charterer  partici- 
pated in  the  ordering  of  them,  and  the  char- 
ter party  required  the  charterer  to  pay  for 
them.  The  George  Dumois,  supra.  As  the 
libelant  would  have  had  a  lien  if  the  stat- 
ute had  not  been  enacted,  there  is  some 
ground  for  saying  that  language  used  in  the 
statute  stands  in  the  way  of  its  being  given 
the  effect  of  preventing  a  lien  in  the  libel- 
ant's favor  attaching. 

"But,  assuming  that  the  statute  has  the 
effect  of  preventing  the  furnishing  of  neces- 
sary supplies  to  a  vessel  in  a  foreign  port 
giving  a  lien  on  it,  if  a  lien  would  not  have 
resulted  if  the  transaction  had  been  in  the 
vessel's  home  port,  it  is  plain  that  an  ef- 
fect of  the  statute  is  to  either  create  or  rec- 
ognize a  presumption  of  the  validity  of  such 
an  order  as  the  one  on  which  the  libelant 
furnished  the  coal,  and  that  proof  of  the 
friving  of  that  order  and  of  compliance  with 
it  by  delivering  the  coal  to  the  ship  with  its 
master's  acquiescence  was  prima  facie  suf- 
ficient to  entitle  the  libelant  to  the  lien 
claimed,  and  put  upon  the  claimant  the  bur- 
den of  proving  that  the  master  was  without 
authority  to  bind  the  vessel,  and  that  the 
libelant  knew,  or  by  the  exercise  of  reason- 
able  diligence   could    have  known,   of   such 
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lack  of  authority.  The  Yankee,  233  Fed. 
919,  147  C.  C.  A.  693." 

Rectsonable  diligenoe. —  Where  coal  is  fnr- 
niahed  to  a  yeasel  at  the  request  of  its  engi< 
neer  in  pursuance  of  a  regular  custom,  and 
the  information  that  it  is  under  charter  is 
liOt  communicated  to  the  fuel  company  imtil 
after  the  coal  has  been  furnished,  the  com- 
pany is  not  lacking  in  reasonable  diligence, 
within  the  meaning  of  this  section,  because 
it  did  not  ascertain  the  existence  of  the 
charter  before  putting  the  coal  on  board. 
The  Eastern,  (D.  C.  Mass.  1919)  257  Fed. 
874. 

Rebuttal  of  presumption  of  master's  au- 
thority.—  "  Nothing  in  the  act  indicates  that 
the  presumption  of  authority  in  a  vessel's 
master  to  procure  necessaries  for  it  could 
be  rebutted  or  destroyed  by  showing  that  the 
furnisher  knew  or  was  informed  that  the 
vessel  was  under  charter.  To  rebut  or 
overcome  the  presumption  of  the  master's 
authority  to  bind  the  vessel,  it  must  be 
shown  that  the  furnisher  knew,  or  by  Ihe 
exercise  of  reasonable  diligence  could  have 
ascertained,  that  the  terms  of  a  charter 
party,  or  something  else,  deprived  the  mas- 
ter of  authority  te  oind  the  vessel  for  neces- 
saries furnished  to  it."  Coyle  v.  North 
America  Steamship  Corp.,  (CCA.  5th  Gir. 
1920)    262  Fed.  2ff0. 

1918  Supp.,  p.  788,  sec  9. 

Application  of  section  —  Vessels  licensed 
hut  not  enrolled, —  In  The  Scandinavia  II, 
(D.  C  Md.  1919)  258  Fed.  144,  the  court  re- 
garded it  as  doubtful  whether  the  provisions 
of  this  section  applied  te  a  vessel,  under 
twenty  tons  burden,  which  was  licensed, 
but  not  enrolled,  and  refused  to  declare  such 
a  vessel  forfeited  under  R.  S.  sec.  4189  <9 
Fed.  Stet.  Ann.  (2d  ed.)  283)  because  the 
license  was  fraudulently  obtained.  Regard- 
ing this  question,  it  said: 

''The  claimant  argues  that,  whatever  may 
have  been  the  deceitful  purpose  of  Wilson 
and  the  officials  of  the  company  which  em- 
ployed him,  they  did  nothing  which  was  in 
law  fraudulent,  because  he  says  that  the 
set  of  1916  concerns  iteelf  with  only  two  of 
the  three  classes  of  vessels  of  the  United 
States,  namely,  those  which  are  registered, 
and  those  which  are  at  once  licensed  and  en- 
rolled, and  has  nothing  te  do  with  those 
which,  because  they  are  under  20  tons  burden, 
are  licensed,  but  not  enrolled.  He  relies 
upon  the  phrasing  of  the  third  paragraph  of 
the  ninth  section  of  the  Shipping  Board  Act, 
already  mentioned.     In  that  it  is  said: 

" '  When  the  United  States  is  at  war  .  .  . 
.  no  vessel,  registered  or  enrolled  and  licensed 
under  the  laws  of  the  United  States,  shall, 
without  the  approval  of  the  board,  be  sold, 
leased,  or  chartered  te  any  person  not  a 
citizen  of  the  United  States.' 

"The  presumption  would  be  strongly 
against  the  federal  Legislature  having  in- 
tended to  limit  its  definition  of  citizens  in 


the  manner  now  claimed,  were  it  not  that 
Congress,  two  years  later,  seems  te  have 
thought  that  it  had.  By  the  act  of  July  15. 
1918,  the  word  'documented,'  when  used  in 
connection  with  ships,  is  defined  to  mean: 
'  Registered,  enrolled  or  licensed  under  the 
laws  of  the  United  States.'  The  report  of 
the  House  committee  on  merchant  marine 
and  fisheries  (No.  568,  House,  65th  Con- 
gress, Second  Session)  declares  that  the 
purpose  in  so  doinff  was  to  'bring  under  the 
act  vessels  licensed,  but  not  enrolled  (i.  e., 
ships  under  20  tons).  In  view  of  the  mili- 
tary value  of  even  small  vessels,  this  change 
is  considered  important.*  The  report  of  the 
House  committee  was  adopted  by  the  Senate 
committee  on  commerce  as  a  part  of  its 
report.  Senate,  536,  65th  Congress,  Second 
Session. 

"  In  the  light  of  this  fact,  there  is  at  least 
a  doubt  as  to  whether  the  act  of  1916  in 
any  wise  aflTected  the  status  of  such  small 
craft.  The  provision  here  sought  to  be  en- 
forced is  hignlv  penal. 

"The  libel  will  be  dismissed." 

«  Employed  solely  as  a  merchant  veaael." 
— A  vessel  engaged  in  carrying  food  prod- 
ucts from  this  country  to  Europe  is  em- 
ployed as  a  merchant  vessel  within  the  mean- 
ing of  this  section,  and  the  fact  that  her 
cargo  is  owned  by  a  foreign  government  does 
not  alter  the  essentially  mercantile  character 
of  the  service  she  is  rendering.  Nor  does  the 
fact  that  she  is  commanded  by  officers  of  the 
United  States  Navy  and  has  a  naval  crew, 
render  her  immune  from  process,  since  the 
government  is  deemed  to  have  waived  its 
privileges  by  employing  her  as  a  merchant 
vessel.  The  Jeannette  Skinner,  (D.  C.  Md. 
1919)   258  Fed.  768. 

Vessels  of  sovereign  —  Inunonity  from 
process. —  The  immunity  from  process  of 
property  of  a  sovereign,  whether  the  United 
Stetee  or  a  foreign  sovereign,  depends,  not 
merely  upon  the  ownership,  but  also  upon 
the  actual  possession  by  the  sovereign  of 
the  property  at  the  time  process  is  served. 
This  general  rule  of  law  is  not  affected  by 
this  section.  The  vessels  referred  to  herein 
are  such  as  are  operated,  not  by  the  govern- 
ment, but  by  persons  who  have  "  purchased 
or  leased  or  chartered  "  them  from  the  gov- 
ernment. The  Carol  Poma,  (C.  C.  A-  2d 
Cir.   191f>)   259  Fed.  369,   170  C  C  A.  ^45. 

Liability  for  collision  of  vessel  chartered 
by  Shipping  Board. — ^To  same  effect  as  1919 
Supplement  annotation,  see  The  Jeannette 
Skinner,  (D.  C  Md.  191&)  258  Fed.  768; 
The  Nishmaha,  (D.  C  Ore.  1920)  263  Fed. 
959. 

1918  Supp^  p.  790,  sec.  11. 

Emergency  Fleet  Corporation — Immunity 
from  process. —  In  Commonwealth  Finsnce 
Corp.  r.  Landis,  (£.  D.  Pa.  1919)  261  Fed. 
440,  it  appeared  that  several  aoticms  had 
been  brought  against  the  Emergency  Fleet 
Corporation.      The   defense   was    interposed 
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that  the  corporation  was  the  United  States, 
and  henee  not  subject  to  process.  Regard- 
ing this  defense  the  court  said: 

"We  have  had  neither  time  nor  oppor- 
tunity to  investigate  the  organization  of  this 
corporation,  for  the  purpose  of  getting  first- 
hand information  of  what  it  is.  We  have 
not  taken  the  time  to  make  this  investiga- 
tion, because  counsel  agree  u^n  what  are  uie 
essentials  of  this  organization.  These  are 
that  the  Fleet  Corporation  is  a  private  cor- 
poration, in  the  organization  of  which  it  is 
provided  that  the  United  States  shall  own 
more  than  60  per  cent,  of  its  stock,  and  may 
own,  and  the  fact  is  that  at  present  it  does 
own,  all  of  the  capital  stock,  except  a  few 
shares,  which,  for  organization  purposes,  are 
required  to  be  owned  by  those  who  have 
certain  official  relations  with  the  company. 
It  is  further  organized  for  the  purpose  of 
acting  as  an  agent  of  the  United  States,  and 
doing  what  the  United  States  might  -do 
direct.  These  things,  which  are  exp^ted  to 
be  thus  done  by  the  corporation,  are  essen- 
tially of  a  military  character,  and  primarily 
for  the  welfare  and  protection  of  the  people. 

"  We  have,  in  consequence,  room  for  the 
following  distinctions  and  the  following  at 
least  possible  differences:  One  of  the  dis- 
tinctions is  that  the  Fleet  Corporation  is,  as 
before  stated,  a  private  corporation,  and,  in. 
til  is  sense,  a  private  individual  or  a  person 
authorized  to  perform  a  public  service  as  an 
aprent  of  the  United  States.  One  of  these 
possible  differences  is  that  private  persons  or 
individuals  may  be  amcmg  the  ultimate 
owners  of  the  assets  of  the  corporation,  and 
the  United  States  is  required  to  be  idso 
among  these  ultimate  owners,  and  the  prop- 
erty and  assets  of  the  corporation  may  be 
actually  and  wholly  in  use  for  public  pur- 
poses, or  may  at  leaat  possibly  not  be  in 
such  actual  use,  or  all  such  property  and 
assets  may  not  be  in  such  actual  use. 

'*  There  is  another  respect  in  which  a  dis- 
tinction, which  is  also  a  difference,  may 
exist.  The  Fleet  Corporation  may  be  acting 
aK  such  agent  of  the  United  States,  or  may 
not  be  so  acting,  or  it  may  so  act  in  some 
of  its  activities,  and  not  in  otiiers.  It 
follows  from  this  that  when  it  is  acting  as 
the  United  States,  and  such  of  its  property 
and  assets  as  are  in  the  actual  use  of  the 
United  States,  neither  it  as  such  agent  nor 
such  property  can  be  drawn  into  or  jeopard- 
ized by  disputes  between  private  parties.  It 
would  also  follow,  however,  that  in  so  far 
as  it  is  actiuff  as  a  private  corporation,  and 
in  so  far  as  its  property  and  assets  are  and 
are  used  as  its  private  property,  it  is  not 
immune  from  the  liabilities  and  responsi- 
bilities which  are  imposed  by  law  upon 
litigants. 

"The  foregoing  observations  indicate  the 
line  to  be  drawn.  It  is  easy  to  draw  the  line, 
but  not  so  easy  to  determine  when  and  where 
it  shall  be  drawn.  It  has  been  determined 
for  ua  that  when  the  corporation,  through  one 
of  its  activities,  was  fabricating  ships  for  the 


United  States  that  the  property  which  other- 
wise would  be  the  private  property  of  the 
corporation  was  being  devoted  to  and  used 
ii'  this  public  purpose,  it  might  be  found 
to  be  the  property  of  the  United  States,  and 
that  any  one  who  was  guilty  of  selling  any 
part  of  it  was  subject  to  indictment  for  steal- 
ing the  property  of  the  United  States. 
United  Sta4»s  v.  Carlin,  (D.  C.)  259  Fed. 
904. 

"It  has  also  been  determined  for  us  that, 
when  the  United  States  had  bought  and  be- 
come the  owner  of  all  the  property,  assets, 
and  franchises  of  a  railroad,  and  there  was 
nothing  which  by  any  possibility  could  be 
seized  under  an  execution  issued  upon  a 
judgment,  and  nothing  upon  which  any  part 
of  that  judgment  could  be  a  lien  other  than 
property  of  the  United  States,  a  proceeding 
having  for  its  sole  purpose  and  objective  such 
a  method  of  enforcing  the  pa3rinent  of  a 
claim,  beinff  thus  prosecuted,  could  not  be 
sustained.  Ballaine  i?.  Alaska,  259  Fed.  183, 
—  C.  C.  A.  — .  There  is  authority,  however, 
for  the  proposition  that  under  some  cir- 
cumstances a  proceeding  against  a  corpora- 
tion having  these  general  relations  with  the 
United  States  can  be  upheld.  Salas  v.  United 
States,  234  Fed.  842,  148  C.  C.  A.  440. 

"There  is  thus  presented  this  broad  disr 
tinction,  and  this  general  proposition,  that 
sometimes  a  proceeding  set  in  motion  to  have 
determined  the  obliga^on  of  a  corporation  of 
this  general  kind  is  permitted  to  become 
effective  and  sometimes  it  is  not.  This  prop- 
osition necessarily  involves  the  thought  that 
tliere  is  a  question  to  be  determined,  and 
this  again  necessarily  carries  the  further 
thought  that  the  corporation  is  not  immune 
from  process,  because  otherwise  nothing 
other  than  such  immimity  could  be  deter- 
mined. It  may  be  that  if  any  one  of  these 
plaintiffs  secures  a  final  judgment  against 
this  corporation,  he  will  be  unable  to  enforce 
payment  of  the  judgment  because  of  the  fact 
that  there  is  no  property  out  of  the  sale  of 
which  the  judgment  can  be  paid,  other  than 
either    property    of    the    United    States    or 

groperty  which  is  in  use  by  the  United 
tates  for  military  purposes.  The  futility  or 
hopelessness  of  execution  process  does  not, 
however,  deprive  a  litigant  of  judgment 
process. 

"  There  is  this  very  practical  and  common- 
sense  view  of  the  broad  question  here  in- 
volved and  of  the  general  situation  nresented. 
Private  persons  and  individuak  must  deal 
with  this  corporation  as  contractors  or  other- 
wise in  the  accomplishment  of  the  work  with 
which  the  corporation  has  to  do.  Supplies 
of  materials  must  be  furnished  to  the  cor- 
poration and  to  those  who  have  contracted 
with  it  Obligations  of  some  kind  to  make 
payment  must  be  incurred.  Congress  has 
found  it  to  be  best  to  so  provide  that  the 
United  States  shall  not  directly  incur  these 
obligations.  If  the  obligations  incurred  were 
the  obligations  of  the  United  States,  it  has 
bo  far  laid  aside  the  robes  of  sovereignty  as 
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to  permit  the  question  of  the  existence  of 
such  obligation  to  be  determined  by  the  Court 
of  Claims  and  within  limits  by  the  District 
Courts.  If  this  remedy  was  pursued  by  any 
one  having  a  claim,  no  matter  how  just  that 
claim  might  be,  the  United  States  might  very 
well  interpose  the  defense  that  it  had  not 
incurred  any  obligation,  and  the  forgoing 
remedy  would  be  denied  the  claimant.  If 
the  corporation  was  not  amenable  to  process, 
then  the  intolerable  situation  would  be  pre- 
sented that  the  corporation  was  free  to  ad- 
mit or  repudiate  its  obligations  at  its  free 
will  and  pleasure.  The  sovereign,  it  must 
be  conceded,  cannot  be  sued  without  its  con- 
sent; but  the  doctrine  must  also  be  accepted 
that  he  may  consent." 

To  same  effect,  see  Gould  Coupler  Co.  v. 
United  States  Shipping  Board,  etc.,  Corp., 
(S.  D.  N.  Y.  1919)  261  Fed.  716,  where  the 
court,  in  holding  that  the  Emergency  Fleet 
Corporation  was  subject  to  suit,  said:  "The 
Lake  Monroe,  250  U.  S.  246,  39  Sup.  Ct. 
460,  64  L.  Ed.  — ,  seems  to  me  finally  to 
control  both  cases.  In  tliat  case  the  vessel 
had  been  requisitioned  and  completed  by  the 
Fleet  Corporation  and  chartered  by  the 
Shipping  Board,  under  the  *  emergency  ship- 
ping fund '  provision  of  the  Urgent  Defi- 
ciencies Act.  That  provision  (40  Stat.  182) 
empowered  the  President  to  requisition  any 
ship  then  being  constructed  and  to  exercise 
his  powers  through  any  designated  agencies. 
The  question  was  whether  such  a  ship  was 
within  the  liabilitv  to  arrest  of  section  9 
of  the  Shipping  Act,  or  whether  that  act  ap- 
plied only  to  ships  which  had  been  built, 
chartered,  or  purchased  by  the  Shipping 
Board  under  section  5  of  the  Shipping  Act. 
It  was  held  that,  though  the  President  was 
free  to  select  other  agencies,  Congress  showed 
that  it  contemplated  the  probability  that  he 
would  in  fact  choose  the  Shipping  Board  and 
the  Fleet  Corporation,  and  that  if  he  did 
choose  them  the  general  administrative  pro- 
visions of  the  Shipping  Act  should  apply, 
among  them  the  liability  of  all  vessels  to  be 
arrested  on  civil  process.  Therefore  the 
court  thought  it  an  irrelevant  consideration 
whether  the  Shipping  Board  had  chartered 
the  Lake  Monroe  under  its  powers  derived 
from  the  Shipping  Act  or  as  a  delegate  of 
the  President.  In  either  case  section  9  ap- 
plies to  such  vessels. 

"  Now,  in  these  cases  it  appears  to  me  too 
clear  for  dispute  that  the  Fleet  Corporation 
is  in  general  capable  of  being  sued.  Section 
11  of  the  Shipping  Act  provides  that  the 
corporation  shall  be  chartered  under  the  laws 
of  the  District  of  Columbia,  and  no  one 
disputes  that  this  means  under  its  general 
corporations  laws.  The  corporation  was  so 
formed  under  Code  of  Law  D.  C.  c.  18,  sub- 
chapter 4,  which  authorized  actions  by  and 
against  any  corporation  so  organized.  The 
Fleet  Corporation  was  therefore  meant  to  be 
a  legal  person  without  immunity  quite  as 
much  as  any  other  corporation.  In  view 
of  these  provisions  it  is  unnecespary  to  con- 
sider any  of  the  cases  touching  the  general 


liability  to  proceas  of  corporations  in  which 
the  United  States  may  be  a  stockholder  or 
which  it  may  organize  for  governmental  pur- 
poses. 

"  If  so,  then  this  process  would  have  been 
legal  if  these  actions  had  concerned  any 
activities  authorized  by  the  Shipping  Act. 
But  the  objection  raised  is  to  process  in  suits 
which  arose  out  of  the  execution  of  duties 
imposed  upon  the  Fleet  Corporation  by  the 
President  under  the  Emergency  Shipping 
Fund  provision  of  the  Urgent  Deficiencies 
Act.  That  provision  (a)  authorized  the 
President  to  place  any  order  for  ships  or 
materials  as  he  might  think  necessary,  and 
it  is  to  be  assumed  apparently  on  this  mo- 
tion that  it  was  such  an  order  that  is  the 
subject  ot  the  larger  of  the  claims  at  bar. 
The  other  claim  arises  as  a  necessary  inci- 
dent to  the  construction  of  ships,  and  may 
properly  be  thought  to  fall  within  the  same 
power.  When  the  President  chose  the  Fleet 
Corporation  as  his  agent  to  discharge  the 
duties  so  imposed  upon  him,  it  may  of  course 
be  argued,  as  the  defendant  does,  that  the 
agent  retained  the  same  immunity  as  the 
President  would  have  had,  had  he  deputed  it 
to  an  individual  immediately  under  his  con- 
trol. Nevertheless,  by  a  precise  parity  of 
the  reasoning  which  tlie  Supreme  Court 
adopted  in  The  Lake  Monroe,  supra,  it  must 
follow  that  in  choosing  the  Fleet  Corpora- 
tion he  chose  it  with  all  its  limitations  upon 
its  head.  In  other  words.  Congress  con- 
templated that  possibility,  and  expected  that 
in  so  delegating  his  powers  he  must  subject 
their  exercise  to  the  scrutiny  and  determina- 
tion of  the  customary  tribunals,  precisely  as 
the  Fleet  Corporation's  other  activities  were 
subject. 

"  To  draw  a  distinction  between  ships  and 
the  contracts  imder  which  they  were  made 
would  be  a  capricious  rule.  If  all  ships 
operated  by  the  Board  are  subject  to  arrest, 
whether  or  not  they  are  operated  under  the 
President's  powerer,  it  is  hard  to  see  why 
disputes  should  be  justiciable  arising  under 
contracts  made  to  build  one  class  of  ships 
and  not  under  those  made  to  build  the 
other.  No  possible  ground  appears  to  me  for 
distinguishing  between  the  agents  selected 
by  the  President  when  discharging  one  of  his 
duties  and  when  discharging  any  other. 

'*  Moreover,  it  is  in  general  highly  desir- 
able that,  in  entering  upon  industrial  and 
commercial  ventures,  the  governmental  agen- 
cies used  should,  whenever  it  can  fairly  be 
drawn  from  the  statutes,  be  subject  to  the 
same  liabilities  and  to  the  same  tribunals  as 
other  persons  or  corporations  similarly  em- 
ployed. The  immunity  of  the  sovereign  may 
well  become  a  serious  injustice  to  the  citizen, 
if  it  can  be  claimed  in  the  multitude  of  cases 
arising  from  governmental  activities  which 
are  increasing  so  fast.  At  least  T  have  no 
disposition  to  strain  the  point  in  their  favor, 
where  they  fall  rlearly  within  tlie  principle 
of  authoritative  decisions.** 
,  See  also  Haines  r.  Lone  Star  Shipbuilding 
Co.,  (Pa.  1920)   110  Atl,  788,  wherein  it  was 
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held  that  the  Emergency  Fleet  Ck>rporatioii 
organized  under  this  section  was  held  not 
immune  from  a  writ  of  garnishment  levied 
against  it  by  a  state  eourt.  The  court  said: 
"  If  it  was  the  intent  of  Congress  that  the 
Fleet  Corporation  should  be  immune  from 
eivil  procees,  it  would  have  been  very  ea^ 
to  have  written  it  into  the  act;  but  no- 
where is  such  language  found,  nor  can  it  be 
reasonably  inferred  therefrom.  If  the 
Fleet  Corporation  was  to  be  immune  from 
civil  process  of  any  nature  whatever,  why 
the  necessity  of  a  Fleet  Corporation  at  allT 
The  United  States  government,  acting 
through  the  Shipping  Board  as  such,  was 
immune  from  such  process.  It  possessed 
the  power  and  authority  to  do  all  the  cor- 
poration could  do.  What  was  the  intent  of 
trongress  when  it  authorized  the  creation 
of  the  Fleet  Corporation,  if  it  was  not  for 
the  purpose  of  conducting  a  business  corpora- 
tion and  assuring  to  those  with  whom  it 
dealt  that  they  would  have  a  speedy  ad- 
justment of  their  claims;  if  not  so  ad- 
justed, they  had  a  debtor  responsible  in  a 
court  of  law  for  the  contracts  and  obliga- 
tions undertaken,  and  when  its  contractors 
incurred  debts  a  way  was  at  hand,  as  in 
this  case,  to  compel  payment.  Where  would 
this  immunity  cease,  cansidering  the  lan- 
guage of  the  delegation  and  the  sundry  sub- 
sequent delegation  of  the  same  subject-mat- 
ter, as  the  corporation  was  empowered  to 
and  did  make? 

"It  must  be  further  borne  in  mind  that 
at  this  time  the  enforcement  of  the  present 
attachment  does  not  interfere  with  the  con- 
structi<»  of  ships,  nor  does  it  endanger  the 
public  welfare  in  the  slightest  degree,  nor  is 
it  capable  of  doing  any  act  that  would 
jeopardize  the  interests  of  the  government. 
Courts  will  not  close  their  doors  to  the  re- 
lief of  honest  claimants  (who  have  dealt 
with  concerns  such  as  herein  discussed),  for 
the  reason  that  at  one  time  they  were  en- 
gaged in  and  had  for  their  immediate  pur- 
pose the  preparation  of  the  United  States 


government  for  its  successful  entry  into  and 
conclusion  of  the  war  with  Crermany. 

"  We  might,  then,  safely  rest  the  case  on 
the  general  rule  that  it,  as  a  corporation 
doing  business  in  Pennsylvania,  is  amenable  < 
to  the  processes  of  this  court.  Ab  a  corpo- 
ration, chartered  in  the  District  of  Colum- 
bia, there  is  no  doubt  the  federal  ooiu*t8  have 
concurrent  jurisdiction  with  the  state  courts ; 
it  being  a  creature  of  the  United  States 
government.  It  has  been  held  that  corpo- 
rations organized  under  the  laws  of  the  Dis- 
trict of  Columbia  may  be  sued  in  the  state 
courts.  Scheffer  v.  National  Life  Insurance 
Co.,  25  Minn.  534.  Generally  speaking, 
whenever  the  legal  right  arises,  and  the 
state  court  is  competent  to  administer  jus- 
tice, the  right  may  be  sBserted  in  such  court, 
although  the  federal  court  may  have  con- 
current jurisdiction,  unless  the  jurisdiction  is 
limited  by  law  to  the  federal  courts.  State 
courts  have,  therefore,  been  held  to  have 
jurisdiction  of  the  suit  against  a  federal  of- 
ficer or  an  officer  of  the  general  government, 
except  where  exclusive  jurisdiction  is  given 
to  the  federal  courts.  Scranton  v.  Wheeler, 
n^  U.  S.  141,  21  Sup.  Ct.  48,  45  L.  Ed.  126, 
affimkmg  Scranton  v,  Wheeler,  113  Mich. 
566,  71  N.  W.  1091,  87  Am.  St.  Rep.  484; 
Crawford  t\  Waterson,  5  Fla.  472,  474; 
Smith  i>.  Berman,  8  Ga.  App.  262,  273,  68 
S.  E.  1014;  Ward  t\  Henry,  19  Wis.  76,  80, 
88  Am.  Dec.  672;  Teall  f.  Felton,  1  N.  Y. 
537,  543,. 49  Am.  Dec.  352;  Polack  v.  Mana- 
field,  44  Cal.  36,  40,  13  Am.  Rep.  151;  Louis 
V.  Buck,  7  Minn.  104,  112  (Gil.  71),  82  Am. 
Dec.  73.  In  Eneedler  v.  Lane,  45  Pa.  238, 
249,  Judge  Lowrie  has  an  interesting  dis- 
cussion as  to  the  right  of  the  state  courts  to 
exercise  jurisdiction  over  questions  emanat* 
ing  from  federal  laws,  but  no  right  is  here 
raised  as  to  the  right  to  sue  in  the  state 
court  because  the  garnishee  is  a  corporation 
of  the  District  of  Columbia.  We  conclude, 
therefore,  that  the  attachment  was  proper 
and  a  valid  process  against  the  garnishee.'* 
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1918  Supp.,  p.  812,  sec.  100. 

ConBtitutionality^—  To  same  effect  as  1919 
Supplement  annotation,  see  Kuehn  v,  Neuge- 
baucr,  (Tex.  Civ.  App.  1919)  216  8.  W.  269. 

Pnipoae  of  Act. —  In  Bassham  v.  Evans, 
(Tex.  Civ.  App.  1919)  216  S.  W.  446,  an  ac- 
tion for  damages  for  the  wrongful  seques- 
tration of  land  belonging  to  a  person  in  the 
military  service,  the  court  said:  "It  ap- 
pears to  have  been  the  purpose  of  Congress 
to  plaee  the  civil  rights  of  the  person  in  the 
service  under  the  supervision  of  the  courts. 
It  evidently  was  not  the  purpose  to  permit 
parties  holding  claims  or  obligations  affect- 
ing such  rights  to  act  arbitrarily,  or  to  en- 


force liens  without  those  rights  being  con* 
sidered  by  the  court,  or  to  seize  the  prop* 
erty  of  the  soldier  by  ancillary  or  harsh 
writs,  and  to  dispossess  the  soldiers,  or  their 
agents,  without  gpving  the  courts  which 
Congress  had  constituted  and  authorized  an 
opportunity  to  protect,  and  prevent  preju- 
dice to  such  rights.  We  think  all  these 
matters  may  be  looked  to  in  ascertaining  the 
motive  and  animus  of  appellants  in  this 
rase." 

Effect  on  state  acts. — A  state  statute  sus- 
pending mortgage  foreclosures  during  the 
military  service  of  the  mortgagor  is  not  su- 
persede by  the  federal  act.  Pierrard  9. 
Hoch,  (Ore.  1919)   184  Pac.  494. 
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1918  Supp.,  p.  814,  sec.  200  (1). 

Sffect  of  failure  to  file  affidavit.— '' Sec- 
tion 200  .  .  .  declares  that,  in  any  action  or 
proceeding  commenced  in  any  court,  if  there 
shall  be  a  default  of  an  appearance  by  the  de- 
fendant, the  plaintiff  before  entering  judg- 
ment shall  file  in  the  court  an  affidavit  set- 
ting forth  facts  showing  that  the  defendant 
is  not  in  military  service.  But  the  act  does 
not  anywhere  declare  that  a  judgment  ren- 
dered on  default  and  without  such  affidavit 
shall  be  absolutely  null.  On  the  contrary, 
there  are  several  provisions  that  indicate 
that  the  judgment  in  such  case  would  be 
voidable  only  at  the  instame  of  a  defendant 
in  military  service.  For  example,  the  third 
sentence  in  section  200  declares  that,  if  an 
affidavit  is  not  filed  showing  that  the  de- 
fendant is  not  in  tlie  military  service,  no 
judgment  shall  be  entered  without  first  se- 
curing an  order  of  court  directing  such  en- 
try, and  no  such  order  shall  be  made  if  the 
defendant  is  in  such  service  until  after  the 
court  shall  have  appointed  an  attorney  to 
represent  defendant  and  protect  his  interest, 
and  the  court  shall  on  application  make 
such  appointment.  .  .  .  The  fourth  sentence 
declares  that,  unless  it  appears  that  the  de- 
fendant is  not  in  the  military  service;  the 
court  may  require  as  a  condition  before 
Judgment  is  entered  that  the  plaintiff  file  a 
bond  approved  by  the  court  conditioned  to 
indemnify  the  defendant,  if  in  military  serv- 
ice, against  any  loss  or  damage  that  he  may 
suffer  by  reason  of  any  judgment  should  the 
judgment  be  thereafter  set  aside  in  whole  or 
m  part.  And  the  fifth  sentence  authorizes 
the  court  to  make  such  other  and  further 
order  or  enter  such  judgment  as  in  its  opin- 
ion may  be  necessary  to  protect  the  rights 
Of  the  defendant  under  this  act.  All  of 
which  is  in  accord  with  the  general  provi- 
sion in  section  102  of  the  act  that  its  provi- 
sions shall  be  enforced  through  the  usual 
forms  of  procedure  obtaining  in  the  court  in 
which  the  proceeding  is  commenced,  or  un- 
der such  regulations  as  may  be  prescribed  by 
that  court,  which  court  may  be  any  court 
of  the  United  States,  or  of  one  of  the  states 
or  territories,  or  of  the  District  of  Colum- 
bia, or  of  any  territory  subject  to  the  juris- 
diction of  the  United  States. 

"The  fourth  paragraph  of  section  200 
makes  it  quite  plain  that  the  final  judgment 
of  a  court  of  competent  jurisdiction  shall  be 
prima  facie  evidence  that  the  person  against 
whom  it  was  rendered  was  not  in  the  mili- 
tary service.  The  paragraph  declares  that, 
if  any  judgment  shall  be  rendered  against 
any  person  in  military  service  during  the 
period  of  such  service,  or  within  30  days 
thereafter,  and  it  appears  that  such  person 
was  prejudiced  by  reason  of  his  mllitarv 
service  in  making  his  defense  thereto,  such 
judgment  may,  upon  application  made  by 
such  person  or  his  legal  representative,  not 
later  than  ninety  days  after  the  termination 
of  such  service,  be  opened  by  the  court  ren- 
dering the  same  and  such  defendant  or  his 


Ic^al  representative  let  in  to  defend;  pro- 
vided it  is  made  to  appear  that  the  defend- 
ant has  a  meritorious  or  legal  defense  to 
the  action  or  some  part  thereof.  And  the 
concluding  sentence  of  the  paragraph  de- 
clares that  the  vacating,  setting  aside,  or 
reversing  of  any  judgment  because  of  any 
of  the  provisions  of  this  act  shall  not  im- 
pair any  right  or  title  acquired  by  any 
bona  fide  purchaser  for  value  under  such 
judgment.  Hence  it  follows  that  a  judg- 
ment rendered  on  default  of  an  appearance 
by  defendant,  and  without  the  affidavit  re- 
ferred to  in  section  200,  is  not  an  absolute 
nullity."     Eureka  Homestead  Soc.  t*.  Clark, 

(1919)  145  La.  917»  83  So.  190. 

So  a  default  judgment  entered  without  the 
affidavit  required  by  this  section  will  not  be 
set  aside  at  the  instance  of  one  who  was  not 
in  the  military  service.  Aliugaray  r.  On- 
zurez,  (1920)  *25  N.  M.  662,  187  Fac.  649. 
See  to  the  same  effect  Wells  v,  McArthur, 

(1920)  77  Okla.  279,  188  Pac.  322. 

An  affidavit  filed  after  Interiocntoty  judg- 
ment but  before  final  judgment  is  a  suffi- 
cient compliance  with  the  Act.  Woytek  v. 
King,  (Tex.  Civ.  App.  1920)  218  S.  W.  1081. 

1918  Supp.,  p.  814,  sec.  200  (4). 

Opening  of  default  judgment  for  failure  to 
file  affidavit. — A  default  judgment  cannot  be 
opened  for  failure  to  file  the  affidavit  provided 
for  by  this  section,  unless  it  appears  from 
the  record  that  the  person  against  whom  the 
judgment  was  rendered  is  as  a  matter  of 
fact  in  the  military  service.  Harrell  9. 
Shealey,   (Qa.  App.  1919)   100  S.  E.  800. 

1918  Supp.,  p.  815,  sec.  201. 

A  witness  in  military  aervioe  is  ground  for 
a  continuance  of  a  case  where  he  is  practi- 
cally a  defendant.  Ilderton  r.  CSiarleaton 
Consol.  Ry.,  etc.,  Co.,  <S.  C.  1919)  101  S.  E. 
282. 

1918  Supp.,  p.  815,  sec.  203. 

Conflict  with  state  law. —  In  Granger  f. 
Luther,  (S.  D.  1920)  176  N.  W.  1019,  wherein 
it  was  held  that  a  state  "  moratorium  law  " 
violated  the  contract  clause  of  the  Federal 
Constitution,  the  court  said: 

"Appellant  has  not  raised  the  question  as 
to  whether  a  state  'moratorium*  law  baaed 
upon  existence  of  war  can  exist  and  be  in 
force  in  favor  of  tho^e  in  the  federal  servio^. 
when  there  is  also  in  existence  a  federal 
law  covering  the  same  subject  matter.  We 
do  not  intend  by  deciding  the  constitutional- 
ity of  our  state  law  to  imply  that,  so  far  as 
it  merely  suspends  remedies,  it  is  in  force 
and  effect  together  with  the  federal  law. 
Upon  this  we  express  no  opinion." 

Additional  time  to  pay  costs  on  appaaL— 
Under  this  section  an  Appellate  Court  may 
excuse  noncompliance  with  the  termi  of  a 
statute  requiring  costs  on  ap^al  to  be  paid 
within  one  year  if  a  mandate  is  to  be  iaaned, 
where  the  party  requesting  the  mandate  was 
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in  the  military  service  during  the  year  al- 
lowed for  the  payment  of  coste.  Kuehn  ir. 
N^eugebauer,  (Tex.  Civ.  App.  1919)  216  8.  W. 
269. 

1918  Supp.,  p.  817,  sec.  301  (2). 

I>06«  not  fix  measnre  of  damages.-- This 
section  does  not  apply  to  an  action  for  wrong- 
ful sequestration  of  property  in  the  attempt 
to  foreclose  a  contract  of  sale  while  the  Ven- 
ice wma  is  ••  military  service,  and  the  pay- 
ments previously  made  caimot  be  recovered. 
Bassham  f.  Evans,  (Tex.  Civ.  App.  1919)  216 
8.  W.  446. 

T918Supp.,  p.  817,  sec.  302(1). 

Scope  of  provision.—  This  provision  is  con- 
fined to  the  obligations  therein  referred  to, 
and  does  not  apply  to  the  other  classes  of 
obligations  which  are  provided  for  in  other 
sections  of  article  III  of  the  Act.  Bassham 
V,  Evans,  (Tex.  Civ.  App.  1919)  216  &,  W. 
446. 

1918  Supp.,  p.  818,  sec.  302  (3). 

Foreclosure  of  mortgages  by  equity  courts. 
—  In  John  Hancock  Mut.  L.  Ins.  Co.  v. 
Lester,  (Mass.  1920)  125  N.  E.  694,  it  was 
held  that  the  existence  of  the  Soldiers'  and 
Sailors'  Civil  Relief  Act  is  a  special  cir- 
cumstance which  is  sufficient  to  give  the 
equity  courts  of  Massachusetts  jurisdiction 
to  foreclose  mortgages  within  the  time  speci- 
fied in  the  act.  It  was  further  held  that 
the  fact  that  the  defendants  were  trustees 
and  that  they  held  the  legal  title  to  the 
mortgaged  property  for  numerous  ehare- 
holders,  some  of  whom  were  in  the  military 
service,  did  not  make  it  necessary  to  join 
the  shareholders  as  parties.    The  court  said: 

''The  petition  in  this  case  was  filed  July 
X6,  1919.  In  addition  to  service  on  the  trus- 
tees, a  general  order  of  notice  has  been  pub- 
lished. The  trustees  only  have  appeared. 
Under  the  trust  instrument,  the  trustees  who 
'  take  charge  of  and  manage  the  property 
...  as  they  .  .  .  deem  for  the  interest  of  the 
shareholders,'  do  not  present  to  the  court  any 
reason  why  the  mortgages  should  not  be 
foreclosed,  apart  from  the  fact  that  persons 
who  are  *  owners '  under  the  statute  are  in 
military  service.  Tt  is  not  urged  that  the 
mortgagee's  interests  do  not  require  a  fore- 


closure, or  that  a  foreclosure  would  inequi- 
tably affect  the  interests  of  those  in  military 
service.  Interest  and  taxes  form  a  rapidly 
increasing  burden  on  the  property.  The  trus- 
tees do  not  claim  that  foreclosure  is  unwar- 
ranted, because  of  impaired  ability  of  cer- 
tificate holders  to  comply  with  their  obliga- 
tions because  of  military  service,  and  no 
such  representation  has  been  made  by  any 
person  in  their  behalf.  It  is  nearly  four- 
teen months  since  the  signing  of  the*  armis- 
tice. Free  course  of  mails  between  this 
country  and  Europe  has  existed  for  many 
months.  Here  the  activities  and  sacrifices 
of  war  no  longer  engage  the  minds  of  men 
or  forbid  attention  to  business.  It  is  dear 
that  the  ability  of  shareholders  to  comply 
with  the  terms  of  the  mortgages  is  not  now 
materially  affected  by  reason  of  such  service. 

"The  plaintiffs  are  entitled  to  a  decree 
authorising  the  foreclosures  in  accordance 
with  clause  3  of  §  302  of  the  act.  The  form 
of  the  decree  is  to  be  settled  by  a  single 
justice,  but  it  is  to  provide  for  a  sale  or 
sales,  without  the  intervention  of  a  commis- 
sioner or  special  master,  substantially  in 
accordance  with  the  powers  of  sale  contained 
in  the  mortgages,  and  without  further  notice 
than  that  required  by  said  powers,  unless  in 
the  discretion  of  the  single  justice  it  is 
deemed  necessary  or  advisable  to  provide  for 
additional  notice,  or  for  an  extension  of  the 
time  required  for  notice  of  sale  under  the 
powers,  or  required  by  R.  L.  c.  187,  §  14,  as 
amended  by  St.  1906,  c.  219." 

Foreclosure  of  real  estate  mortgage  by  ad- 
vertisemsnt. —  The  Soldiers'  and  Sailors' 
Civil  Belief  Act  was  designed  and  intended 
to  authorize  and  require  in  particular  in- 
stances the  restraint  and  stay  of  judicial 
proceedings  commenced  in  any  state  or  fed- 
eral court  for  the  enforcement  of  pecuniary 
obligations  against  those  in  the  military  serv- 
ice of  the  United  States;  but  it  had  no  ap- 
plication to  the  nonjudicial  proceeding  for 
the  foreclosure  of  a  real  estate  mortgage 
by  advertisement,  as  authorized  by  state 
statutes,  which  was  fully  completed  by  a 
sale  of  the  mortgaged  property  prior  to  the 
commencement  of  the  military  service  of 
the  soldier  affected,  though  the  period  of  re- 
demption had  not  then  expired.  Taylor  9. 
McGregor  State  Bank,  (1919)  144  Minn. 
249,  174  N.  W.  898. 
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STATE  DEPARTMENT 


Vol.  IX,  p.  376,  sec.  205.     [First  ed., 

vol.  VII,  p.  116.] 

Publication  as  essential  to  validity. —  The 
publication  of  a  constitutional  amendment 
under  this  section  is  not  essential  to  its  va- 
lidity. Ea>  p.  Dillon,  (N.  D.  Cal.  1920)  262 
Fed.  663,  wherein  the  court  said :  "  The 
promulgation  of  a  constitutional  amendment 
under  section  205  is  no  more  essential  to 
iti<  validity  than  is  the  promulgation  of  an 
act  of  Congress  under  the  preceding  section, 
and  the  former  is  no  more  the  beginning  of 
the  amendment  than  the  latter  is  the  begin- 


ning of  the  law;  for,  notwithstanding  the 
requirement  for  promulgation,  it  is  univer- 
sally recognized  that  an  act  of  Congress 
takes  effect  and  is  in  force  from  the  date  of 
its  passage  and  approval,  and  a  constitu- 
tional amendment  is  likewise  in  full  force 
and  effect  from  and  after  its  ratification  by 
the  requisite  number  of  states.  In  other 
words,  the  promulgation  by  the  Department 
of  State  only  affords  prima  facie  evidence 
of  ratification,  and  the  promulgation,  when 
made,  relates  back  to  the  last  neoeasary  vote 
by  a  state  Legislature.' 


»9 


STATUTES 


Vol.  IX,  p.  393,  sec.  13.     [First  ed., 
vol.  VII,  p.  136.] 

Constraction. —  To  same  effect  as  original 
annotation,  aee  De  Four  r.  U.  S.,  (C.  C.  A. 
9th  Cir.  1919)  260  Fed.  596,  171  C.  C.  A 
360. 

This  section  is  still  in  force,  as  it  was  not 


included  in  the  express  repealing  provisions 
in  the  Criminal  Code,  Penal  Laws,  sec.  341 
(7  Fed.  Stat.  Ann.  (2d  ed.)  989),  and  there 
is  no  repealing  clause  in  any  subsequent  act 
which  conflicts  with  the  general  rule  of  this 
section,  nor  is  the  latter  superseded  by  Penal 
Laws,  sec.  343  (7  Fed.  Stat.  Ann.  (2d  ed.) 
997).  Goublin  t?.  U.  S.,  (C.  C  A.  9th  Cir. 
1919)  261  Fed.  5,  171  C.  C.  A.  601. 


STEAM  VESSELS 


Vol.  IX,  p.  464,  sec.  4487.    [First 

ed.,  vol.  VII,  p.  97.] 
Violation  of  statute  as  contiibutory  negli- 
gence.—  Where  those  in  control  of  a  vessel 
violate  this  section  and  the  vessel  is  injured 


ill  consequence,  the  defense  of  contributory 
negligence  may  be  set  up  by  persons  against 
whom  an  action  is  brought  to  recover  dam- 
ages for  such  injuries.  Watson  v.  Mississippi 
River  Power  Co.,  (1920)   176  N.  W.  624. 


TELEGRAPHS,  TELEPHONES  AND  CABLES 


1918  Supp.,  p.  834.      [Government 

control^  etc] 

Regulation  of  intrastate  rates. —  To  the 
same  effect  as  1919  Supplement  annotation, 
see  State  r.  Burleson,  (Ala.  1919)  82  So. 
458. 

The  Postmaster  General,  by  virtue  of  this 
joint  resolution,  had  authority  to  prescribe 
local  telephone  rates  applicable  only  to  a 
municipality  without  reference  to  the  laws 
of  the  state.  State  t;.  Tri-State  Telephone, 
etc.,  Co.,  (1919)  143  Minn.  141,  173  X.  W. 
856. 

Liability  of  telegraph  company  for  negli- 
gence.— ^A  telegraph  company    is   not   liable 


for  the  negligent  transmission  of  a  message 
during  the  period  of  federal  control.  West- 
ern Union  Tel.  Co.  r.  Davis,  (Ark.  1920)  218 
S.  W.  833. 

Likewise,  it  is  not  liable  for  delay  in  trans- 
mission of  a  message  during  the  period  of 
federal  control.  Foster  r.  Western  Union 
Tel.  Co..  (Mo.  App.  1920)   219  S.  W.  107. 

Nor  does  its  liability  extend  to  a  negli- 
gent injury  to  a  servant  during  the  period 
of  federal  control.  Mitchell  t^.  Cumberland 
Telephone,  etc.,  Co.,  (Ky.  1920)  221  S.  W. 
547. 

Government  control  as  defense  to  action. — 
It  is  no  defense  to  an  action  against  a  cable 
company  for  damages,  all^d  to  have  been 
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caused  hj  delay  in  delivering  a  cable,  that 
its  lines  are  being  operated  by  the  Postmaster 
General  on  behalf  of  the  United  States. 
Witherspoon  i\  Postal  Tel.,  etc.,  Co.,  (E.  D. 
La.  1919)  257  Fed.  758,  wherein  Foster,  J., 
said: 

''Neither  in  the  joint  resolution  nor  the 
proclamation  of  the  President  is  there  a  pro- 
vision similar  to  section  10  of  the  Act  of 
March  21,  1918,  c  25,  40  Stat.  456,  taking 
over  the  railroad  systems  of  the  country. 
It  seems  to  me,  however,  that  it  was  the 
intention  of  Congress,  in  authorizing  the 
President  to  take  over  the  lines,  that  the 
companies  should  go  ahead  with  private  busi- 
ness the  same  as  theretofore.  This  would 
contemplate  the  institution  and  defense  of 
suits.  If  the  company  is  allowed  to  take 
and  send  private  messages,  there  should  be 
some  method  of  holding  it  liable  for  dam- 


ages occasioned  through  negligence,  notwith- 
standing the  Postmaster  General  had  the 
direction  and  control  of  the  company.  See 
Postal  Tel.  &  Cable  Co.  v.  Call.  Diet.  Judge, 
265  Fed.  850,  —  C.  C.  A.  — . 

"The  joint  resolution  provides  for  just 
compensation  to  the  companies  and  the 
method  of  settling  disputes  as  to  same  be- 
tween them  and  the  government.  If  the 
companies  are  held  for  damages  occasioned 
while  under  government  control,  compensa- 
tion will  certainly  extend  to  reimbursement. 
In  the  meantime  litigants  should  not  be  de- 
layed in  liquidating  their  claims.  Therefore 
I  think  it  proper  that  the  plaintiff  in  this 
case  should  be  allowed  to  establish  his  lia- 
bility, against  the  company,  if  there  is  any. 
Delay  in  the  trial  of  the  case  may  result  in 
hardship  to  either  side.'* 


TERRITORIES 


Vol.  IX,  p.  548,  sec.  1860.     [First 

ed.,  vol.  VII,  p.  258.] 

Virgin  Islands. —  The  prohibition  in  the 
latter  part  of  this  section  is  not  applicable 
to  the  Virgin  Islands,  and  the  Presi(&nt  may 
nominate  a  naval  officer  for  the  position  of 
judge  of  those  islands.  (1917)  31  Op.  Atty.- 
Gen.  118. 


Vol-  IX,  p.  561,  sec.  4.     [First  ed., 
1912  Supp.,  p.  389.] 

School  district  —  Generally. —  To  same 
effect  as  original  annotation,  see  Van  Ars- 
dale  Brokerage  Co.  t.  School  Dist.  Na  16. 
(1920)    77  Okla.  233,  188  Pac.  333. 
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Vol.  IX,  p.  587,  sec.  1  (H).    [First 

ed.,  vol.  VII,  p.  314.] 

For  decisions  relating  to  the  selection  of 
lieu  lands  see  Washburn  v.  Lane,  (App.  Cas, 
D.  C.  1019)  258  Fed.  524;  Sandpoint  Lum- 
ber, etc.,  Co.  V,  Anderson,  (1919)  32  Idaho 
571,  186  Pac.  264. 

Vol.   IX,   p.   595.      [Money  received 

from  forests,  etc]      [First  ed., 

1909  Supp.,  p.  666.] 

Expenditure  of  money  by  states. —  This 
Act  creates  an  express  trust,  of  which  the 
several  school  districts  and  road  districts 
are  the  cestuis  que  trust.  Under  its  provi- 
sions the  fund  is  to  be  expended  as  the  state 
or  territorial  legislatures  may  prescribe,  but 
their  discretion  may  not  be  delegated.  Ac- 
cordingly, the  county  commissioners  of  a 
coimty  have  no  authority  under  state  stat- 
ute to  direct  the  manner  in  which  the  money 
.•*hall  be  expended.  Everett  School  Dist. 
Xo.  24  1%  Pearson,  (W.  D.  Wash.  1918)  261 


Fed.  631.  Regarding  the  expenditure  of 
money  paid  to  the  states  under  the  provi- 
sions of  this  Act,  the  court  said: 

'*  The  act  of  Congress  creating  the  trust 
for  the  schools  and  roads  provided  that  the 
fund  is  *  to  be  expended  as  the  state  or 
territorial  Legislature  may  prescribe.*  The 
Legislature  could  not  delegate  any  discre- 
tionary power  reposed  in  it  with  relation  to 
such  fund.  This  is  a  discretion  which  must 
be  exercised  by  the  trustee  provided  by  the 
act  of  Congress  (Singleton  v.  Scott,  11  Iowa, 
589) ,  and  in  so  far  as  this  act,  if  it  may  be 
so  held,  seeks  to  delegate  discretion,  must 
be  inoperative;  but  such  issue  is  not  in  this 
case,  as  this  matter  must  be  determined  upon 
the  rights  of  the  parties  in  the  particular 
fund. 

"  Schools  have  ever  received  the  special 
consideration  of  Congress,  and  many  grants 
to  states  in  trust  for  various  objects  are  on 
the  Htatute  books,  and  no  diversion  from  the 
purpose  is  countenanced  without  the  approval 
ol  Congress.  Act  March  4,  1907,  c.  29:J4,  34 
Stat.  1414.  A  distinction  between  grants  for 
a  specific  purpose  and  grants  to  a  state  gen- 
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erally  is  recognised  by  Congress.  Act  Sept. 
4,  1841,  c.  16,  5  Stat.  453.  Particular  locali- 
ties  have  been  made  the  beneficiaries  from 
the  sale  of  lands  located  in  such  communi- 
ties. Act  March  6,  1820,  c.  22,  §  6,  3  Stat. 
547;  Act  March  3,  1845,  c.  75,  5  Stat.  788. 
The  same  policv  evidently  actuated  the  con- 
gressional mind  by  the  act  in  issue,  when 
it  granted  to  the  schools  and  roads  in  such 
counties  25  per  cent,  of  the  net  proceeds 
received  for  the  sale  of  timber  from  the  for- 
est reserve  located  in  such  county. 

"It  is  contended  by  the  plaintiff  that  the 
history  of  congressional  grants  is  conclusive 
that  each  fund  should  receive  an  equal  share. 
In  the  consideration  of  the  act  in  issue, 
aside  from  the  congressional  policy  gleaned 
from  the  legislative  history  which  should  be 
considered  (United  States  t*.  Sweet,  Adm'r 
[decided  Jan.  28,  1»18]  246  U.  S.  563,  38 
Sup.  Ct.  193,  62  L.  Ed.  473),  it  would  seem 
that  the  general  rule  applicable  to  the  con- 
struction of  gifts,  wills,  and  deeds  should 
apply,  where  it  is  established  that  when  be- 
quests, gifts,  or  grants  are  made  to  two 
or  more  persons,  each  is  presumed  to  take 
an  equal  share,  in  the  absence  of  limitations 
to  the  contrary. 

"  The  power  which  was  given  by  the  state 
Legislature,  supra,  to  the  board  of  county 
commissioners  to  expend  the  moneys  for  the 
benefit  of  the  public  schools  and  the  public 
roads,  was  only  a  power  to  expend  the  funds 
In  the  manner  authorized  by  the  laws  of 
the  state  relating  to  roads  and  schools. 
There  are  many  ways  in  which  money  avail- 
able may  be  expended  for  roads  or  for  schools. 
The  money  having  been  paid  to  the  county 
treasurer  for  roads  and  schools,  he  had  no 
authority  to  disperse  the  fund  in  any  other 
proportion  than  directed  by  the  act  of  Con- 
gress, which  language  was  repeated  by  the 
state  Legislature;  and  the  defendants,  being 


the  custodians  of  the  trust  funds,  are  liable 
for  any  misappropriation,  and  must  account 
to  the  fund  for  the  sums  diverted.  The  evi- 
dent purpose  of  the  Congress,  by  the  act, 
9upra,  was  to  have  the  schools  and  roads 
participate  in  the  funds  in  equal  shares." 

Vol.  IXy  p.  606.  [Construction  of 
summer  homes,  etc.^  [First  ed., 
1916  Supp.,  p.  266.] 

Rainier  National  Foieat. —  The  authority 
to  lease  for  summer  recreation  purposes  land 
around  Bumping  lAke  withdrawn  for  irriga- 
tion uses  but  not  required  for  the  irrigation 
project,  which  land  constituted  part  of  the 
area  previously  withdrawn  for  the  Rainier 
National  Forest,  is  in  the  Department  of 
Agriculture,  and  the  rentals  should  be  cov- 
ered into  the  Treasury  as  miscellaneous  re- 
ceipts. But  in  recognition  of  the  needs  of 
the  reclamation  service,  and  to  forestall  any 
contracts  detrimental  to  the  reclamation 
project,  all  leases  should  be  subject  to  the 
prior  approval  of  the  Secretary -of  the  Int^ 
rior.     (1916)   31  Op.  Atty.-Gen.  56. 

Vol.  IX,  p.  606,  sec.  1.  [Timher  and 
Stone  Lands  Act.]  [First  ed., 
vol.  VII,  p.   300.] 

Increase  of  price. —  The  fixing  of  a  *'  mini- 
mum  price  "  of  $2.50  per  acre  by  this  section 
does  not  prevent  the  General  Land  Ofiice 
from  increasing  the  price.  "The  words 
'minimum  price,*  used  in  this  section,  mean 
the  lowest  price,  and  not  a  fixed  price  of 
$2.50  per  acre.  To  hold  otherwise  would 
be  to  say  that  the  words  *  minimum  price ' 
were  superfluous  and  meant  nothing."  Brown 
V.  Baker,  (1919)  108  Wash.  161,  183  Pac  89. 


TIME 


1918  Supp.,  p.  843,  sec.  2. 

Effect  on  time  for  presenting  bill  of  ez- 
eeptioQ  which  by  state  law  could  be  pre- 


sented within  ninety  days  after  judgment  en- 
tered, see  Ellard  v.  Goodall,  (Ala.  1910)  83 
So.  568. 
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Vol.  IX,  p.  644,  sec  1.     [First  ed., 
vol.  VII,  p.  336.] 

III.  CkmBtruction  of  Act»  789. 

1.  In  general,  780. 

IV.  Mode  of  determining  question  of  yiola- 

tion,  789. 

2.  Intention  or  motiyes,  789. 
V.  Application  of  Aet,  789. 

2.  Application      in      particular     in- 
KtanoeA,  789. 
a.  Combinations   and   contracts 
to  affect  prices  and  terms 
of    salCj    780. 

e.  Coal     companies     and     pro- 

dmers,  790. 

f.  Miscellaneous  cases,  790. 
YI.  Proceedings  under  Act,  792. 

1.  In  general,  792. 

2.  Indictments,  7'92. 

III.  CoifflisuonoN  OF  Aor 
1.  In  General  (p.  647) 

Interstate  character  of  combination. — 
Where  the  object  of  a  combination  was  to 
prevent  interstate  transportation  of  switch- 
boards, it  was  held  that  the  mere  fact  that 
the  means  by  which  this  object  was  to  be 
accomplished  was  limited  to  interference  with 
their  installation  after  they  had  reached  their 
destination,  did  not  relieve  the  transaction 
of  its  interstate  character.  Boyle  r.  U.  S., 
(C.  C.  A.  7th  Cir.  1919)  259  Fed.  803.  170 
C  C  Au  vOo. 

So  contracts  which  are  part  of  an  illegal 
combination  to  secure  control  of  a  product 
and  raise  the  price  of  the  same  to  all  buyers 
in  the  United  States  are  within  the  prohibi- 
tion of  the  An ti -trust  Act,  although  to  be 
performed  wholly  within  one  state.  McNear 
«.  American,  etc.,  Mfg.  Co.,  (R.  I.  1919)  107 
AtL  242. 

rV.  Mode  of  jyvrEXiajunfo  Question  of 

Violation 

2.  Intention  or  Motives   (p.  656) 

Effect  and  not  intention  controls. —  The 
Sherman  Anti-trust  Act  is  directed  against 
monopoly;  not  against  an  expectation  of  it, 
but  against  its  realization.  U.  S.  v.  United 
SUtes  Steel  Corp.,  (1920)  251  U.  S.  417,  40 
S.  Ct.  293,  64  U.  S.  (L,  ed.)  — ,  8  A.  L.  R. 
1121,  affirming  (D.  C.  X.  J.  1916)  223  Fed. 
66. 

SiM  of  corporation  aa  controlling. —  The 
mere  siee  of  a  corporation,  or  the  existence 
of  unexerted  power  unlawfully  to  restrain 
competition,  does  not  of  itself  make  such  a 
corporation  a  violator  of  the  Sherman  Anti- 
trust Act.  U.  S.  t.  United  States  Steel 
Corp.,  (1920)  261  U.  S.  417,  40  S.  Ct.  295, 
64  U.  S.  (L.  ed.)  — ,  8  A.  L.  R.  1121,  af- 
firmmg  (D.  C.  N.  J.  1916)  223  Fed.  56. 


V.  Application  of  Acjt 
2.  AppUcaiion  in  Partiadar  InstanoeM 

ft 

a.    Combinations    and    Contracts    to    Affect 
Prices  and  Terms  of  Sale   (p.  660) 

Fixing  prices  and  terms  of  sale. — ^A  manu- 
facturer of  patented  automobile  tire  accesso- 
rie3  violates  the  Sherman  Anti-trust  Act 
when  it  requires  all  tire  manufacturers  and 
jobbers  to  whom  it.  sells  to  execute  uni- 
form contracts  which  obligate  them  to  ob- 
serve certain  fixed  resale  prices;  it  would  be 
otherwise  if  the  manufacturer  had  merely 
specified  the  resale  prices  and  refused  to 
deal  with  anyone  who  failed  to  observe  them, 
but  had  not  entered  into  any  contract  or 
combination  which  would  obligate  the  ven- 
dees to  maintain  such  prices.  U.  S«  v. 
Schrader,  (1920)  262  U.  S.  85,  40  S.  Ct. 
261,  64  U.  S.  (L.  ed.)  —  {following  Dr. 
Miles  Medical  Go.  t*.  John  D.  Park,  etc.,  Co., 
(1911)  220  U.  S.  373,  31  S.  Ct.  376,  66  U.  S. 
(L.  ed.)  602,  and  eaoplaining  U.  S.  V,  Col- 
gate, (1919)  260  U.  S.  300,  39  S.  Ct.  465. 
63  U.  S.  (L.  ed.)  992,  7  A.  L.  R.  443, 
373,  31  S.  Ct.  376,  65  U.  S.  (L.  ed.)  602). 

An  injunction  will  lie  to  restrain  a  re- 
tailer of  watches  from  cutting  prices  on 
watches  manufactured  by  oom^ainant  and 
sold  at  retail  by  defendant  where  the  watches 
were  sold  to  the  defendant  subject  to  notice 
that  they  must  not  be  resold  at  less  than  the 
fixed  retail  price  without  first  removing  the 
notice,  the  name,  the  trademark  and  guar- 
anty which  every  watch  had  upon  it.  Such 
an  agreement  between  the  two  was  not  pro- 
hibited by  the  Sherman  and  Clayton  Acts. 
IngersoU  v.  Hahne,  (N.  J.  1918)  108  Atl. 
128,  wherein  the  court  said: 

*'  It  is  insisted  by  defendant  that  the  con- 
tract against  price-cutting  evidenced  by  the 
notice  is  contrary  to  public  policy  and  to  the 
Sherman  and  Clayton  Acts,  and  defendant 
relies  upon  the  cases  in  the  Supreme  Court 
of  the  United  States,  the  last  of  which  is 
Boston  Store  of  Chicago  v,  American  Graph- 
ophone  Co.,  et  al.,  246  U.  S.  8,  38  Sup.  Ct. 
257,  62  L.  Ed.  651,  Ann.  Cas.  1918C,  447. 

**  On  the  motion  to  strike  out  the  bill  (88 
N.  J.  Eq.  222,  101  Atl.  1039),  1  contented 
myself  with  holding  t^iat  I  was  dealing  with 
the  public  policy  of  this  state  and  that  the 
decisions  in  the  Supreme  Court  of  the  United 
States  were  not  controlling,  as  the  subject- 
matter  of  the  legislation  waa  within  the  po- 
lice power  of  the  state.  Since  the  final  hear- 
ing I  have  re*examined  the  cases  in  the  Su- 
preme Court  of  the  United  States  in  the 
light  of  counsel's  briefs,  and  have  come  to 
the  oonclusion  that  the  restrictions  upon  the 
resale  of  the  article  would  be  valid  at  com- 
mon law,  and  their  validity  ia  not  affected 
by  either  the  Sherman  or  Clayton  Acts,  and 
that  the  Supreme  Court  of  the  United  States 
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has  not  yet  dealt  with  the  precise  situation 
presented  here.  As  Mr.  Justice  Hughes  said, 
in  Dr.  Miles  Medical  Co.  v,  John  D.  Park  & 
Sons  Co.,  220  U.  S.  373,  at  page  406,  31  Sup. 
Ct.  37f),  at  page  384,  55  L.  Ed.  502,  at  page 
618: 

'' '  With  respect  to  contracts  in  restraint 
of  trade,  the  earlier  doctrine  of  the  common 
law  has  been  substantially  modified  in  adap- 
tation to  modern  conditions.  But  the  public 
interest  is  still  the  first  consideration.  To 
sustain  the  restraint,  it  must  be  found  to  be 
reasonable  both  with  respect  to  the  public 
and  to  the  parties  and  that  it  is  limited  to 
what  is  fairly  necessary,  in  the  circum- 
stances of  the  particular  case,  for  the  pro- 
tection of  the  covenantee.  Otherwise  re- 
straints of  trade  are  void  as  against  public 
policy.' 

"  If  the  distinguished  justice  meant  that 
rU  restraints  were  void  at  common  law,  I 
think  he  was  mistaken;  but,  be  that  as  it 
may  be,  it  is  now  well  settled  that  restraints 
which  are  reasonable  in  the  absence  of  stat- 
ute are  valid.  It  is  also  well  recognized 
tbat  a  person  has  a  property  interest  in  his 
trade-npme  and  good  will,  and  will,  even  in 
the  absence  of  statute,  be  protected  against 
injury  to  that  trade-name  and  good  will. 
This  right  has  in  this  state  been  as  above  in- 
dicated recognized  by  statute." 

A  lumber  dealers'  association  which  em- 
ployed a  secretary  and  circulated  informa- 
tion as  to  prices  obtained  on  sales  by  mem- 
bers, and  similar  information  designed  to 
keep  up  prices,  was  held  to  be  within  the 
Act  in  U.  S.  r.  American  Column,  etc.,  Co., 
(W.  D.  Tenn.  1020)  263  Fed.  147. 

Fiziiig  selli::^  price  of  potash. —  Where 
the  owners  of  potash  mines  in  Germany  en- 
tered into  an  agreement,  the  effect  of  whidi 
Is  to  place  all  the  potash  Ynines  in  Germany, 
with  one  exception,  under  the  control  of  a 
syndicate  which  fixes  the  selling  price  of 
potash  for  every  mine,  and  the  syndicate  es- 
tablished connections  with  an  American  cor- 
poration for  the  sale  of  its  potash  shipped 
into  the  United  States,  such  facts  are  sub- 
ject to  tlie  provisions  of  the  Act  of  August 
27',  1894  (see  vol.  IX,  p.  726),  prohibiting 
combinations  in  restraint  of  import  trade; 
and  such  facts  also  establish  a  violation  of 
the  provisions  of  the  Sherman  Anti-trust 
Act,  as  constituting  a  *'  contract,  combina- 
tion in  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  conunerce 
.  .  .  with  foreign  nations."  (1910)  31  Op. 
Atty.-Gen.  646. 

c.  Coal  Companies  and  Producers    (p.  663) 

Lease  of  railroad  by  coal  company  with 
covenant  to  ship  coal  over  road. — ^A  cove- 
nant in  a  lease  by  a  coal  company  of  a  rail- 
way owned  by  it  to  another  railway  com- 
pany, which  may  be  construed  to  require  the 
coal  company  to  ship  to  market  over  the 
leased  line  three-fourths  of  all  the  coal  it 
produces,  cannot  be  said  to  impose  an  undue 
restriction  upon  the  coal  company  in  select- 


ing its  markets  and  in  shipping  its  coal,  in 
violation  oi  the  Sherman  Anti-trust  Act, 
where  the  lines  of  the  two  railway  coripa- 
nies  are  in  no  sense  competitive,  the  leased 
line  serving  as  a  natural  ^ctension  of  the  les- 
see railway  company's  lines  to  the  great 
tonnage-producing  coal  districts,  and  where 
the  rental  to  be  paid  is  one-third  of  the 
gross  earnings  of  the  railway.  U.  S.  r.  Read- 
ing Co.,  (1920)  263  U.  S.  26,  40  S.  Ct.  425, 
64  U.  S.  (L.  ed.)  — ,  affirming  in  part  and 
ri  versing  in  part  (E.  D.  Pa.  1915)  226  Fed. 
229. 

Lease  for  operation  of  coal-producing 
lands  containing  covenant  for  shipment  of 
coal  by  certain  rail  routes. — Attempts  to 
enforce  a  covenant  in  leases  for  the  opera* 
tion  of  coal-producing  lands  that  the  lessee 
shall  ship  all  coal  mined  by  rail  routes 
which  are  named,  or  which  are  to  be  desig- 
nated, are  properly  enjoined  where  such 
covenant  was  resorted  to  as  part  of  a 
scheme  in  contravention  of  the  Sherman 
Anti-trust  Act  to  control  the  minings  and 
transportation  of  coal.  U.  S.  r.  Reading  Co., 
(1920)  253  U.  S.  26,  40  S.  Ct.  425,  64  U.  S. 
(L.  ed. )  — ,  affirming  in  part  and  reversing 
in  part    (E.  D.  Pa.  1915)   226  Fed.  229. 

Holding  company  controlling  two  compet- 
ing railroads  and  .two  competing  coal  com- 
panies.— An  undue  and  unreasonable  re- 
straint of  interstate  trade  and  commerce  in 
anthracite  coal,  and  an  attempt  to  monopo- 
lize and  a  monopolization  of  such  trade  and 
commerce,  forbidden  by  the  Sherman  Anti- 
trust Act,  and  calling  for  dissolution  of  the 
combination,  results  from  a  scheme  whereby 
a  holding  company  was  created  and  placed 
by  stock  control  in  a  position  to  dominate, 
not  only  two  great  competing  interstate 
I'ailway  carriers,  but  also  two  great  com- 
peting coal  companies  engaged  extensively 
in  mining  and  selling  anthracite  coal  which 
must  be  transported  to  interstate  markets 
over  the  controlled  interstate  railway  lines, 
which  power  of  control  was  actually  used, 
cnce  successfully,  to  suppress  the  building 
of  a  prospective  competitive  railway  line, 
and  a  second  time  successfully,  until  the 
federal  Supreme  Court  condemned  certain 
percentage  coal  contracts  as  illegal,  to  8Ui>- 
press  the  last  prospect  of  competition  in  an- 
thracite production  and  transportation,  the 
holding  company  continuing,  up  to  the  time 
the  present  dissolution  suit  was  begun,  in 
active  dominating  control  of  the  carriers  and 
coal  companies,  thus  effectually  suppressing 
rU  competition  between  the  four  companies 
and  pooling  their  earnings.  U.  8.  V.  Read- 
ing Co.,  (1920)  253  U.  S.  26,  40  S.  Ct.  425. 
64  U.  8.  {h.  ed.)  — ,  affirming  in  part  and 
reversing  in  part  (E.  D.  Pa.  1915)  226  Fed. 

229. 

f.  Miscellaneous  Cases   (p.  669) 

Steel  corporation. — ^A  holding  corporation 
which  by  its  formation  united,  under  one  con- 
trol, competing  companies  in  the  steel  in- 
dustry, but  which  did  not  achieve  monopoly, 
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and  only  attempted  to  fix  prices  through  oc- 
casional appeals  to  and  confederation  with 
competitors,  whatever  there  w^as  of  wrong- 
ful intent  not  having  been  executed,  and 
whatever  there  was  of  evil  effect  having 
been  discontinued  before  suit  was  brought, 
should  not  be  dissolved  nor  be  separated 
from  some  of  its  subsidiaries  at  the  suit  of 
the  government,  asserting  violations  of  the 
Sherman  Anti-trust  Act  —  especially  where 
the  court  cannot  see  that  the  public  interest 
will  be  served  by  yielding  to  the  govern- 
ment's demand,  and  does  see  in  so  yielding  a 
risk  of  injury  to  the  public  interest,  includ- 
ing a  material  disturbance  of,  and,  perhaps, 
serious  detriment  to,  the  foreign  trade.  U. 
S.  r.  United  States  Steel  Corp.,  (1920)  251 
U.  S.  417,  40  8.  Ct.  293.  64  U.  S.  (L.  ed.) 
— ,  8  A.  Lw  R.  1121  {affirming  (D.  C.  N.  J. 
I9I5)  223  Fed.  55)  wherein  the  court  said: 
"But  let  us  see  what  guide  to  a  proced- 
ure of  dissolution  of  the  corporation  and  the 
dispersion  as  well  of  its  subsidiary  compa- 
nies, for  they  are  asserted  to  be  illegal  com- 
binations, is  prayed.  And  the  fact  must  not 
be  overlooked  or  underestimated.  The 
prayer  of  the  government  calls  for  not  only 
a  disruption  of  present  conditions,  but  the 
restoration  of  the  conditions  of  twenty 
years  ago;  if  not  literally,  substantially. 
Is  there  guidance  to  this  in  the  Standard 
Oil  Co.  Case  and  the  American  Tobacco  Co. 
Case  221  'U.  S.  10«,  55  L.  ed.  663,  31  Sup. 
Ct.  Bep.  632?  As  an  element  in  determin- 
ing the  answer  we  shall  have  to  compare  the 
cases  with  that  at  bar,  but  this  can  only  be 
done  in  a  general  way.  And  the  law  neces- 
sarily must  be  kept  in  mind.  No  other  com- 
ment of  it  is  necessary.  It  has  received  so 
much  exposition  that  ft  and  all  it  prescribes 
and  nroBcribes  should  be  considered  as  a 
eonsciously  directing  presence. 

''The  Standard  Oil  Company  had  its  orl> 
gin  in  1882,  and  through  successive  forms 
of  combinations  and  agencies  it  progressed 
in  illegal  power  to  the  day  of  the  decree, 
even  attempting  to  circumvent  by  one  of  its 
forms  the  decision  of  a  court  against  it.  And 
ita  method  in  using  its  power  was  of  the 
kind  that  Judge  Woolley  described  as  'bru- 
tal,' and  of  which  practices,  he  said,  the 
Steel  Corporation  was  absolutely  guiltless. 
We  have  enumerated  them,  and  this  refer- 
ence to  them  is  enoiigh.  And  of  the  prac- 
tices this  court  said,  no  disinterested  mind 
could  doubt  that  the  purpose  was  *  to  drive 
others  from  the  field  and  to  exclude  them 
from  their  right  to  trade,  and  thus  accom- 
plish the  mastery  which  was  the  end  in 
view.*  It  was  further  said  that  what  was 
done  and  the  final  culmination  '  in  the  plan 
of  the  New  Jersey  corporation '  made  '  mani- 
fest the  continued  existence  of  the  intent 
.  .  .  and  impelled  the  expansion  of  the  New 
Jersey  corporation.'  It  was  to  this  corpo- 
ration, which  represented  the  power  and  pur- 
pose of  all  that  preceded,  that  the  suit  was 
iiddressed  and  the  decree  of  the  court  was  to 
apply.    What  we  have  quoted  contrasts  that 


case  with  this.  The  contrast  is  further  em- 
phasized  by  pbinting  out  how  in  the  case  of 
the  New  Jersey  corporation  the  original 
wrong  was  reflected  in  and  manifested  by 
the  acts  which  followed  the  organization  as 
described  by  the  court.  It  said:  "The  ex- 
ercise of  the  power  which  resulted  from 
that  organization  fortifies  the  foregoing  con- 
clusions [as  to  monopoly,  etc.]  since  the 
development  which  came,  the  actpiisition  here 
and  there  which  ensued  of  every  efficient 
means  by  which  oompetition  could  have  been 
asserted,  the  slow  but  resistless  methods 
which  followed  by  which  means  of  transpor- 
tation were  absorbed  and  brought  under  con- 
trol, the  system  of  marketing  which  was 
adopted,  by  which  the  country  was  divided 
into  districts  and  the  trade  in  each  district 
in  oil  was  turned  over  to  the  designated  cor- 
poration within  the  combination  and  all  oth- 
ers were  excluded,  all  lead  the  mind  up  to  a 
conviction  of  a  purpose  and  intent  which  we 
think  is  so  certain  as  practically  to  cause 
the  subject  not  to  be  within  the  domain  of 
reasonable  contention.' 

"The  American  Tobacco  Co.  Case  has  the 
same  bad  distinctions  as  the  Standard  Oil 
Co.  Case.  The  illegality  in  which  it  was 
formed  (there  were  two  American  Tobacco 
Companies,  but  we  use  the  name  as  designat- 
ing the  new  company,  as  representing  the 
combinations  of  the  suit)  continued,  indeed 
progressed  in  intensity  and  defiance  to  the 
moment  of  decree.  And  it  is  the  intimation 
of  the  opinion,  if  not  its  direct  assertion, 
that  the  formation  of  the  company  (the 
word  'combination'  is  used)  was  preceded 
by  the  intimidation  of  a  trade  war,  *  inspired 
by  one  or  more  of  the  minds  which  brought 
about  and  became  parties  to  that  combina- 
tion.' In  other  words,  the  purpose  of  the 
combination  was  signaled  to  competitors,  and 
the  choice  presented  to  them  was  submission 
or  ruin, —  to  become  parties  to  the  illegal 
enterprine  or  be  driven  *  out  of  the  business.' 
This  was  the  purpose  and  the  achievement, 
nnd  the  processes  by  which  achieved  this 
court  enumerated  to  be  the  formation  of  new 
companies,  taking  stock  in  others  to  'ob- 
scure the  result  actuallv  attained,  but  always 
to  monopolize  and  retain  power  in  the  hands 
of  the  few  and  mastery  of  the  trade;  putting 
control  in  the  hands  of  seeminglv  independ- 
ent corporations  as  barriers  to  the  entry  of 
(Others  into  the  trade;  the  expenditure  of 
millions  upon  millions  in  buying  out  plants, 
not  to  utilize  them,  but  to  close  them;  by 
constantly  recurring  stipulations  by  which 
numbers  of  persons,  whether  manufacturers, 
stockholders,  or  employees,  were  required  to 
bind  themselves,  generally  for  long  periods, 
not  to  compete  in  the  future.  In  the  Ameri- 
can Tobacco  Co.  Case,  therefore,  as  in  the 
Standard  Oil  Co.  Case,  the  court  had  tr: 
deal  with  a  persistent  and  systematic  law- 
breaker, masquerading  under  legal  forms, 
and  which  not  only  had  to  be  stripped  of 
its  disguises,  but  arrested  in  its  illegality. 
A    decree   of   dissolution   was  the   manifest 
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instrumentality,  and  inevitable.  We  think 
it  would  be  a  work  of  sheer*  supererogation 
to  point  out  that  a  decree  in  that  case  or  in 
the  Standard  Oil  Co.  Case  furnishes  no  ex- 
ample for  a  decree  in  this.'' 

Restraint  of  foreign  trade  in  mnnitiona. — 
A  (M)n8piracy  to  restrain  the  export  of  muni- 
tionb  to  Europe  by  fomenting  strikes  among 
workers  in  munition  factories,  is  a  violation 
of  this  Act.  Lamar  v.  U.  S.,  (0.  C.  A.  2d 
Cir.  1919)  260' Fed.  61,  171  C.  C.  A.  346. 
Begarding  the  legality  of  the  defendant's 
acts,  the  court  said: 

''It  i8  further  contended  that,  assuming 
everything  covered  by  the  evidence  as  proven 
and  all  the  legal  rules  above  adverted  to  as 
correct,  it  still  remains  true  that  the  only 
suggested  means  or  method  of  restraining 
tiade  was  to  strike  —  to  induce  laborers  to 
peacefully  quit  work;  and  such  acts  are 
lawful  under  the  statute  of  October  16,  1914, 
commonly  known  as  the  Clayton  Act  (38 
Stat.  730,  c.  323).  It  is  said  to  follow  that, 
if  doing  this  la/wful  act  should  produce .  re- 
.straint  of  trade,  the  later  statute  prevents 
the  operation  of  the  earlier. 

"  \Miether  the  Clayton  Act  has  to  the 
extent  indicated  nuUffied  the  Sherman  Act 
ii»  a  question  that  need  not  be  discussed;  but 
we  do  hold  it  as  clear  that  no  change  has 
been  wrought  in  the  law  of  conspiracy  as 
applicable  to  this  case.  It  may  be  that, 
where  the  intent  of  those  who  foment  strikes 
or  themselves  quit  work  after  and  as  a 
result  of  agreement  with  their  fellow  work- 
men is  to  advance  their  own  wage  interests, 
or  otherwise  improve  their  conditions  of  life, 
the  Clayton  Act  produces  legality  by  forbid- 
ding legal  interference  with  their  doings. 
This  may  be  admitted  for  argument's  sake, 
without  expressing  opinion.  But  we  do  hold 
that  where  it  is  charged  (as  here)  that  the 
intent  was  solely  to  restrain  forei<ai  trade, 
and  where  it  is  prove<l  (as  here)  that  the 
proposed  instigation  of  strikes  bore  no  rela- 
tion whatever  to  the  welfare  of  the  strikers, 
then  at  most  and  best  the  strike  ])ecomeR 
nothing  more  than  an  instrument  or  means, 
legal  in  itself,  but  used  only  for  an  ill^^l 
end. 

"  The  argument  for  plaintiffs  in  error  con- 
founds the  means  with  the  end.  The  end  or 
object  of  the  proven  conspiracy  was  not  to 
call  strikes,  but  to  restrain  or  rather  sup- 
press foreign  trade.  That  object  is  as  illegal 
a-H  ever;  the  Clayton  Act  assuredly  does  not 
legalize  it.  If  that  be  ;;ranted,  the  elemen- 
tary rules  of  law  apply,  and  legality  of 
means  cannot  excuse  illegality  of  purp^ise 
or  object." 

Pish  dealers. — ^Where  the  result  of  the 
combined  action  of  certain  fish  dealers  in  a 
city  is  that  a  large  percentage  of  all  the 
fish  brought  to  the  city  is  landed  at  a 
certain  pier  controlled' by  the  dealers,  which 
gives  them  the  predominating  control  of  all 
the  fish  dealt  in  throughout  the  adjacent 
states  and  renders  it  impossible  for  an  out- 
side dealer  to  build  up  a  business  in  inter- 


state trade,  such  combination  ia  a  violatioii 
of  this  section.  U.  S.  v.  New  England  Fish 
Exch.,   (D.  C.  Mass.  1919)   26S  Fed.  732. 

Tile  dealers. —  The  conduct  of  members  of 
a  tile  dealers'  association,  composed  of  nearly 
all  the  tile  dealers  in  a  certain  city,  in  ex- 
cluding trade  competitors  from  membership 
in  the  association,  in  the  refusal  of  associa- 
tion dealers  to  buy  tiles  from  manufacturers 
that  sold  tiles  to  non-member  dealers,  and 
in  entering  into  agreements  with  a  tile  set- 
ters' labor  union,  whereby  association  dealers 
obtained  from  the  union,  first,  a  preference 
over  non-member  dealers  in  the  employment 
of  union  tile  setters,  and,  second,  a  promise 
by  the  union  to  supply  no  tile  settera  to  tile 
dealers  outside  of  the  association,  thereby 
creating  a  boycott  of  non-member  tile  dealers 
by  making  it  impossible  for  them  to  get  ma- 
terials for  their  business  and  labor  with 
which  to  carry  it  on,  constitutes  a  combina- 
tion in  restraint  of  interstate  consmeroe  in 
violation  of  this  section.  Belfi  9.  U.  S.,  (C. 
C.  A.  3d  Cir.  1919)  260  Fed.  822.  170  C.  C. 
A.  622. 

Plan  by  Department  of  Commerce  for  sta- 
bilising prices  in  basic  indnetiiet. —  The  pro- 
posed plan  of  the  Industrial  Board  of  the 
Department  of  Commerce  to  stabilice  prices 
in  the  so-called  basic  industries  by  means 
of  agreements  with  the  leading  manufacturers 
and  producers,  not  being  authorised  by  stat- 
ute, would  be  in  violation  of  the  anti-tmst 
laws.     (1910)    31  Op.  Atty.-Qen.  411. 

VI.  PitooraEDnros  Undeb  Act 

1.  In  General  (p.  677) 

Limitations. —  While  parties  entering  into 
an  unlawful  combination  to  restrain  trade 
in  violation  of  this  section  may  withdraw. 
from  such  combination  and  thereby  relieve 
themselves  from   further   liability,  and   tlie» 
statute  of  limitations  will  begin  to  run  from' 
the  time  of  such  withdrawal,  yet  it  requires 
some  affirmative  act  on  the  part  of  the  con- 
spirators to  avoid  the  liability  which  their. 
entry  into  the  combination  created.     Boyle 
o.  U.  8.,  (0.  C.  A.  7th  Cir.  1019)  259  Fed. 
803,  170  a  C.  A.  603. 

2.  Indictments   (p.  670) 

Overt  acts. —  To  same  effect  as  original  an- 
notation, see  Lamar  r.  U.  S.,  (C.  C.  A.  8d 
Cir.  1919)  260  Fed.  661,  171  C.  C.  A.  345. 

Necessity  of  alleging  means  of  aooonplisli- 
ing  conspirEcy.1 — Where  the  object  of  the 
conspiracy  was  unlawful,  it  is  unnecessary 
in  an  indjctznent  under  this  section  to  set 
forth  the  means  by  which  the  object  was 
accomplished.  Boyle  v.  U.  S.,  (C.  C.  A.  7th 
Cir.  1919)  269  Fed.  803,  170  C.  C  A.  603. 

Vol.  IX,  p.  687,  sec  2.     [First  ed. 
vol.  VII,  p.  340.] 

II.  Pabtioulab  Instanccb  (p.  694) 
Advertising  contracts  in  periodicals.— The 
merely  incidental  relation  to  interstate  com- 
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Bueroe  of  transactions  concernuie  advertising 
in  periodicals  which  are  to  be  circulated  and 
distributed  throughout  the  United  States  Will 
not  support  the  federal  jurisdiction  of  a  suit 
brought  under  the  provisions  of  section  7  of 
this  Act,  creating  a  cause  of  action  in  favor 
of  any  person  to  recover  by  suit  in  any  fed- 
eral District  Court  in  the  district  in  which 
the  defendant  resides  or  is  found  threefold 
damages  for  injury  to  his  business  or  prop- 
erty by  reason  of  anvthing  forbidden  and 
declared  unlawful  in  the  Act,  on  the  Uieory 
that  defendant's  conduct  in  respect  to  such 
matters  is  forbidden  by  that  Act  as  a  mo- 
nopoly or  attempted  monopoly  of  interstate 
commerce.  Blumenstock  Bros.  Advertisiiu^ 
Agency  t?.  Curtis  Pub.  Co.,  (1920)  262  U.  S. 
436,  40  S.  Ct.  385,  64  U.  S.  (L.  ed.)  — , 
wherein  the  court  said: 

"The  Anti-Trust  Act,  it  is  hardly  neces- 
sary to  say,  derives  its  authority  from  the 
power  of  Congress  to  regulate  commerce 
amon^  the  states.  It  declares  xmlawful  com- 
binations, conspiracies,  and  contracts,  and 
attempts  to  monopolize  which  concern  such 
trade  or  commerce.  It  follows  that  if  the 
dealings  with  the  defendant,  which  form 
the  subject-matter  of  complaint,  were  not 
transactions  of  interstate  commerce,  the  dec- 
laration states  no  case  within  the  terms  of 
the  act. 

"  Commerce,  as  defined  in  the  often  quoted 
definition  of  Chief  Justice  Marshall,  in  Gib- 
bons r.  Ogden,  9  Wheat.  1.  189,  6  L.  ed.  23. 
6S,  is  not  traffic  alone^  it  is  intercourse, — '  It 
describes  the  commercial  intercourse  between 
nations  and  parts  of  nations  in  all  its 
branches,  and  is  ri^ulated  by  prescribing 
rules  for  carrying  on  that  intercourse.' 

"In  the  present  case,  treating  the  allega- 
tions of  the  complaint  as  (rue,  the  subject- 
matter  dealt  with  was  the  making  of  con- 
tracts for  the  insertion  of  advertising  mat- 
ter in  certain  periodicals  belonging  to  the 
defendant.  It  may  be  conceded  tiiat  the  cir- 
culation and  distribution  of  such  publica- 
tions throughout  the  country  would  amount 
to  interstate'  commerce,  but  the  circulation 
of  these  periodicals  did  not  depend  upon  or 
have  any  direct  relation  to  the  advertising 
contracts  which  the  plaintiff  offered  and 
the  defendant  refused  to  receive  except  upon 
the  terms  stated  in  the  declaration.  The  ad- 
vertising contracts  did  not  involve  any  move- 
ment of  goodn  or  merchandise  in  interstate 
commerce,  or  any  transmission  of  intelligence 
in  such  commerce. 

"  This  case  is  wholly  unlike  International 
Text-book  Co.  v.  Pigg,  217  U.  S.  91,  54  L.  ed. 
678,  27  L.  R.  A-  (N.  S.)  493,  30  Sup.  Ct. 
Rep.  481,  18  Ann.  Cas.  1103,  wherein  there 
was  a  continuous  interstate  traffic  in  text- 
books and  apparatus  for  a  course  of  study 
pursued  by  means  of  correspondence,  and  the 
movements  in  interstate  commerce  were  held 
to  bring  the  subject-matter  within  the  do- 
main of  Federal  control,  and  to  exempt  it 
from  the  burden  imposed  by  state  legislation. 
This  case  is  more  nearly  analogous  to  such 
as  Ficklen  v.  Taxing  Dist.  146  U.  S.  1, 


:Ju  ]..  wl.  GOl,  4  Inters.  Com.  Rep.  79,  12 
Sup.  Ct.  Rep.  810,  wherein  this  court  held 
that  a  broker  engaged  In  negotiating  sales 
between  residents  of  Tennessee  and  nonresi- 
dent merchants  of  goods  situated  in  another 
state  was  not  engaged  in  interstate  com- 
merce ;  and  within  that  line  of  cases  in  which 
we  have  held  that  policies  of  insurance  are 
not  articles  of  commerce,  and  that  the  mak- 
ing of  such  contracts  is  a  mere  incident  of 
commercial  intercourse.  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  ed.  35T;  Hooper  f.  Califor- 
nia, 165  U.  8.  648,  30  L.  ed.  297,  5  Inter. 
Com.  Rr.p.  610,  16  Sup.  Ct.  Rep.  207;  New 
York  L.  Ins.  Co.  v.  Deer  Lodge  County,  231 
U.  S.  495,  58  L.  ed.  332,  34  Sup.  Ct.  Rep. 
167.  We  held  in  Hopkins  v.  United  States, 
171  IT.  8.  679,  43  L.  ed.  290,  19  Sup.  Ct. 
Rep.  40,  that  the  buying  and  selling  of  liva 
stock  in  the  stockyards  of  a  city  by  mem- 
bers of  the  stock  exchange  was  not  interstate 
commerce,  although  most  of  the  live  stock 
was  sent  from  other  states.  In  Williams  9. 
Fears,  179  U.  8.  270,  46  L.  ed.  186,  21  Sup. 
Ct.  Rep.  128,  we  held  that  labor  agents  en- 
gaged within  the  state  of  Georgia  m  hiring 
persons  to  be  employed  outside  the  state  were 
not  engaged  in  interstate  commerce.  In  Ware 
r.  Mobile  Co.  209  U.  S.  405,  52  L.  ed.  866, 
28  Sup.  Ct.  Rep.  626,  14  Ann.  Cas.  1031,  we 
held  that  brokers  taJcing  orders  and  trans- 
mitting them  to  other  states  for  the  pur^ 
chase  and  sale  of  grain  or  cotton  upon  specu- 
lation were  not  engaged  in  interstate  com- 
merce; that  such  contracts  for  sale  or  pur- 
chase did  not  necessarily  result  in  any  move- 
ment of  commodities  in  interstate  traffic,  and 
the  contracts  were  not,  therefore,  the  sub- 
jects of  interstate  commerce.  In  the  recent 
case  of  United  States  Fidelity  &  Q.  Co.  v. 
Kentucky,  231  U.  S.  394.  58  L.  ed.  283,  34 
Sup.  Ct.  Rep.  122,  we  held  that  a  tax  upon 
a  corporation  engaged  in  the  business  of  in- 
quiring into  and  reporting  upon  the  credit 
and  standing  of  persons  in  the  state^  was 
not  unconstitutional  as  a  burden  upon  inter- 
state commerce  as  applied  to  a  nonresldcoit 
engaged  in  selecting  and  distributing  a  list 
of  guaranteed  attorneys  in  the  Unitea  States, 
and  having  a  representative  in  the  state.  The 
contention  in  that  case,  which  this  court 
denied,  was  that  the  service  rendered  through 
the  representatives  in  Kentucky,  and  other 
representatives  of  the  same  kind,  acting  as 
Bgenta  of  merchants  engaged  in  interstate 
rommerce,  to  furnish  them  with  information 
through  the  mails,  or  by  telegraph,  or  tele- 
phone, as  a  result  of  which  merchandise 
might  be  transported  in  interstate  commerce, 
or  withheld  from  such  transportation,  ac- 
cording to  the  character  of  the  information 
reported,  was  so  connected  with  interstate 
commerce  as  to  preclude  the  state  of  Ken- 
tucky from  imposing  a  privilege  tax  upon 
such  business. 

"Applying  the  principles  of  these  cases, 
it  is  abundantly  established  that  there  is 
no  ground  for  claiming  that  the  transactions 
which  are  the  basis  of  the  present  suit,  con- 
cerning advertising  in  journals  to  be  subsa- 
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quently  distributed  in  interstate  commerce, 
are  contractB  which  directly  affect  such  com- 
merce. Their  incidental  relation  thereto  can- 
not lay  the  groundwork  for  such  contentions 
as  are  undertaken  to  be  here  maintained 
under  §  7  of  the  Sherman  Anti-trust  Act. 
The  court  was  right  in  dismissing  the  suit." 

Vol.  IX,  p.  701,  sec.  4.     [First  ed., 
vol.  VII,  p.  844;.] 

IV.  Remedies  and  Reuef  (p.  7M) 

Dissolution  of  oombinatioiL-->-  Where  a  ma- 
jority of  the  individual  defendants  in  a  suit 
to  dissolve  a  combination  found  to  contra- 
vene the  Sherman  Anti-trust  Act  have  died 
since  the  suit  was  instituted,  and  their  suc- 
cessors in  office  have  not  been  made  parties, 
and  the  conclusion  to  be  announced  can  be 
given  full  effect  by  an  appropriate  decree 
against  the  corporate  defendants,  the  case 
ao  against  the  remaining  individual  defend- 
ants need  not  be  considered,  and  as  to  them 
the  bill  will  be  dismissed  without  prejudice. 
U.  8.  t?.  Reading  Co.,  (1920)  263  U.  S.  26, 
40  S.  Ct.  425,  64  U.  S.  (L.  ed.)  — ,  affirming 
in  part  and  reversing  in  part  (£.  D.  Pa. 
1016)  226  Fed.  220. 

A  combination  of  competing  interstate  rail- 
way carriers  and  competing  coal  companies, 
found  to  violate  both  this  section  and  the 
commodities  clause  of  the  Act  of  June  29, 
1006  (see  vol.  IV,  p.  363),  must  be  so  dis- 
solved as  to  give  each  of  such  companies  its 
entire  independence,  free  from  stock  or  other 
control.  U.  S.  v,  Reading  Co.,  (1020)  253 
U.  S.  26,  40  S.  Ct.  425,  64  U.  S.  (L.  ed.)  — -, 
affirming  in  part  and  reversing  in  part  (E. 
D.  Pa.  1015)  226  Fed.  220. 

Vol.  IX,  p.  713,  sec*  7.     [First  ed., 
vol.  VII,  p.  345.] 

III.  Pleading,  practice  and  procedure. 

IV.  Evidence. 

III.  Pleading,  Pbactioe  and  Pbocedtjbe 

(p.  710) 

Pleading  in  general. — ^In  Blumenstock  Bros. 
Advertising  Agency  v,  Curtis  Pub.  Co.,  (1020) 
262  U.  S.  436,  40  S.  Ct.  385,  64  U.  S.  (L.  ed.) 
— ,  the  court  said: 

"The  Sherman  Anti-Trust  Act  (section  7) 
created  a  cause  of  action  in  favor  of  any 
person  to  recover  by  suit  in  any  District 
Court  of  the  United  States,  in  the  district 
ill  which  the  defendant  resides  or  is  found, 
threefold  damages  for  injury  to  his  business 
or  property  by  reason  of  anything  forbidden 
and  declared  unlawful  in  the  act.  In  order 
to  maintain  a  suit  under  this  act  the  com- 
plaint must  state  a  substantial  case  arising 
thereunder.  The  action  is  wholly  statutory, 
and  can  only  be  brought  in  a  District  Court 
of  the  United  States,  and  it  is  essential  to 
the  jurisdiction  of  the  court  in  such  cases 
that  a  substantial  cause  of  action  within  the 
statute  be  set  up. 


''  In  some  cases  it  is  difficult  to  determine 
whether  a  ruling  dismissing  the  complaint 
involves  the  merits  of  the  cause  of  action 
attempted  to  be  pleaded,  or  only  a  question 
of  the  jurisdiction  of  the  court.  In  any  case 
alleged  to  oome  within  the  Federal  jurisdic- 
tion it  is  not  enough  to  allege  that  questions 
of  a  Federal  character  arise  in  the  case,  it 
must  plainly  appear  that  the  averments  at- 
temptmg  to  bring  the  case  within  Federal 
jurisdiction  are  real  and  substantial.  New- 
buryport  Water  Co.  r.  Newburyport,  19S 
U.  S.  562,  676,  48  L.  ed.  705,  700,  24  Sup. 
Ct.  Hep.  553. 

"  In  cases  where,  as  here,  the  controversv 
concerns  a  subject-matter  limited  by  a  Fea- 
eral  law,  for  which  recovery  can  be  had  only 
in  the  Federal  courts,  the  jurisdiction  at- 
taches only  when  the  suit  presents  a  sub- 
stantial claim  imder  an  act  of  Congress." 

IV.  Evidence  (p.  724) 

Value  of  plaintiffs'  property. —  In  an  action 
under  this  section  evidence  of  the  value  of 
leases  held  by  the  plaintiffs,  and  which,  by 
reason  of  the  unlawful  acts  of  the  defend- 
ants, are  diown  to  have  been  forfeited,  is 
clearly  a  part  of  the  damage  sustained,  and 
admissible  for  the  purpose  of  enabling  the 
jury  to  determine  the  losses  and  damages  of 
the  plaintiffs.  United  Mine  Workers  v.  Coro- 
nado  Coal  Co.,  (C.  C.  A.  8th  Cir.  1010)  258 
Fed.  820,  160  C.  C.  A.  540.    The  court  said: 

"Section  7  of  the  Sherman  Act  provider 
for  threefold  damages  sustained  by  reason 
of  violations  of  the  provisions  of  that  act. 
A  lease  may  be  as  valuable  as  sny  other 
species  of  property,  and  they  are  sold  and 
transferred  for  valuable  considerations  in  the 
same  manner  as  any  other  species  of  prop- 
erty. It  is  almost '^an  everyday  occurrence 
that  oil,  coal,  and  other  mming  leases  are 
sold  for  large  sums  of  money.  The  court 
in  its  charge  to  the  jury  submitted  that 
question  fairly,  and  no  exceptions  were  taken 
to  that  part  of  the  charge.  All  damages 
which  are  the  natural  and  proximate  results 
of  a  tort  are  recoverable." 

Vol.  IX,  p.  726,  sec.  S.    [First  ed., 

vol.  VII,  p.  846.] 

The  word  **  associations." —  To  game 
effect  as  original  annotation,  see  United 
Mine  Workers  v.  Coronado  Coal  Co.,  (C.  C. 
A.  8th  Cir.  1010)  258  Fed.  820,  160  C.  C  A. 
540. 

Vol.  IX,  p.  730,  sec.  1.     [First  ed., 
1916  Supp.,  p.  268.] 

Construction. —  "The  mere  fact  that  Con- 
gress enacted  the  Clayton  Act  after  numer- 
ous courts  had  held  similar  or  analogous 
restrictions  not  obnoxious  to  the  Sherman 
Act  July  2,  1800,  c.  647,  26  8tat.  200,  or 
invalid  at  common  law,  or  under  state  anti- 
trust statutes,  grounds  an  inference  that 
the  Legislature  intended  in  the  light  of 
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tiial  experience  to  change  the  law."  Stand- 
ard Fashion  Oo.  v*  Magrane  Houston  Co., 
(G.  C.  A.  1st  Cir.  1919)  259  Fed.  793,  170 
C.  C.  A.  593,  affirming  on  rehearing  (G.  G. 
A.  l8t  Cir.  1918)  261  Fed.  559,  163  G.  C.  A. 
563,  which  affirmed  (D.  C.  Mass.  1918)  254 
Fed.  493. 

Vol.  IX,  p.  733>  sec.  3.     [First  ed, 

1916  Stipp.,  p.  269.] 

Sale  of  pattemsd — To  same  effect  as  1919 
Supplement  annotation,  see  Standard  Fash- 
ion Co.  1?.  Magrane  Houston  Co.,  (C.  C.  A. 
1st  Cir.  1919)  269  Fed.  793,  170  C.  G.  A. 
593,  affirming  on  rehearing  (G.  G.  A.  Ist 
Cir.  1918)  261  Fed.  559,  163  G.  G.  A.  553, 
which  affirmed  (D.  C.  Mass.  1918)  254  Fed. 
493. 

Vol.  IX,  p.  738,  sec.  7.     [First  ed., 

1916  Supp.,  p.  272.] 

Acquiring  stock  of  competing  oozporationa. 
— Where  a  comjpany  acquires  the  stock  and 
Imsiness  of  various  corporations  and  part- 
nerships engaged  in  interstate  commerce  in 
a  certain  business  and  stifles  competition 
between  them,  it  is  guilty  ol  a  yiolation  of 
this  section.  And  the  fact  that  certain  of 
the  corporations  whose  stock  is  taken  over 
were  organized  under  the  laws  of  one  state, 
to  whom  corporations  organized  in  another 
state  and  bearing  the  same  names  conveyed 
their  businesses  and  assets,  does  not  change 
the  situation.  U.  8.  r.  New  England  Fish 
Ezch.,   (D.  C.  Mass.  1919)  258  Fed.  732. 

Vol.  IX,  p.  739,  sec.  8.     [First  ed., 
1916  Supp.,  p.  273.] 

State  banks  do  not  by  joining  the  Federal 
ICeserve  System  become  subject  to  this  section 
which  imposes  restrictions  renting  to  inter- 
locking directorates.  (1917)  31  Op.  Atty.- 
Cren.  153,  wherein  it  was  said: 

^  The  prohibitions  of  this  section  relate  to 
banks  which  are  '  organized  or  operating 
under  the  laws  of  the  United  States.'  Obvi- 
ously, the  section  does  not  apply  to  state 
banks  merely  as  state  banks,  but  applies  to 
them,  if  at  all^  only  in  consequence  of  mem- 
bership in  the  Federal  Reserve  System.  .  .  . 

'•'  State  banks  which  join  the  Federal  Re- 
serve System  do  not,  however,  operate  under 
the  laws  of  the  United  States  as  the  laws  of 
their  existence,  nor  in  territory  over  which 
the  United  States  exercises  exclusive  legisla- 
tion. These  banks  have  merely  voluntarily 
accepted  the  terms  and  provisions  of  the 
Federal  Reserve  Act    (including  regulations 


made  pursuant  thereto)  in  becoming  mem- 
bers of  the  Federal  Reserve  System,  from 
which  they  are  at  liberty  to  withdraw.  Yet, 
since  upon  being  admitted  they  become  sub- 
ject to  the  terms  and  provisions  of  the  Fed- 
eral Reserve  Act,  they  may  also  be  aptly 
described  as  '  operating  under  the  laws  of  the 
United  States.  Accordingly,  section  8  of 
the  Clayton  Act  standing  alone  might  reason- 
ably be  construed  to  include  state  member 
banks  within  its  prohibitions. 

''Section  8  of  tne  CHayton  Act  must  be 
considered,  however,  in  the  light  of  the  pro- 
visions of  section  9  of  the  Federal  Reserve 
Act  relating  to  membership  of  state  banks. 
Unlike  national  banks,  state  banks  are  not 
compelled,  but  in  effect  are  invited,  to  join 
the  Federal  Reserve  System.  In  section  9  as 
originally  enacted  Congress  specified  the  pro- 
visions of  law  to  wluch  state  banks  must 
conform  as  conditions  of  membership,  includ- 
ing in  the  specification  certain  provisions 
of  pre-existing  law.  The  conditions  of  mem- 
bership for  state  banks  having  thus  been 
specified  it  could  be  argued  not  without 
reason  that  if  Congress  had  intended  by  sec- 
tion 8  of  the  Cla^on  Act  to  prescribe  fur- 
ther conditions  of  membership  it  would  have 
afiSrmatively  expressed  that  intention,  which 
it  has  not  done. 

"But,  whatever  the  original  intention  of 
Congress  may  have  been  in  this  respect,  the 
present  intention  seems  plainly  to  appear 
from  the  following  provisions  of  section  9 
of  the  Federal  Reserve  Act  as  amended  and 
re-enacted  by  the  act  of  June  21,  1917  (40 
Stat.  232,  234),  after  the  passage  of  the 
Clayton  Act.  ...  As  thus  amended,  state 
member  banks  are  made  '  subject  to  Uie  pro- 
visions of  this  section  and  to  those  of  this 
act  which  relate  specifically  to  member 
banks.'  Accordingly,  they  would  appear  not 
to  be  subject  to  the  prohibitions  of  section  8 
of  the  Clayton  Act  imder  the  rule  of  con* 
struction  embodied  in  the  maxim,  '  The  ex- 
press mention  of  one  thing  impliedly  excludes 
all  others.' 

"The  intention  of  Congress,  however,  is 
not  left  to  appear  by  implication  alone.  Sec- 
tion 9  as  amended  goes  further,  and  by 
positive  provision  declares  that  state  mem- 
ber banks  shall  retain  their  'full  charter 
and  statutory  rights '  as  state  banks,  *  sub- 
ject to  the  provisions  of  this  act  and  to  the 
regulations  of  the  board  made  pursuant 
thereto.*  Since  the  rights  existing  under 
state  laws  as  to  selection  of  directors  seem 
clearly  among  the  'charter  and  statutory 
rights '  thus  retained  in  full  by  state  mem- 
ber banks,  they  must  be  held  free  in  that 
regard  from  the  restrictions  imposed  by  sec- 
tion 8  of  the  Clayton  Act." 
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Vol.  IX,  p.  747,  sec.  1.     [First  ed., 

1909  Supp.,  p.  676.] 

Purpose  and  effect  of  act. — ''  The  Regis- 
tration Act  of  1905  .  .  .  without  changing 
tlie  substantive  law  of  trademarks,  provided, 
in  the  manner  prescribed,  for  the  registra- 
tion of  marks  (subject  to  special  excep- 
tions) which  without  the  statute  would  be 
entitled  to  legal  and  equitable  protection." 
Beckwith  f.  Commissioner  of  Patents,  (1020) 
262  U.  S.  538,  40  S.  Ct.  414.  64  U.  S.  (L, 
ed.)  — ,  reveravng  (1918)  48  App.  Cag. 
(D.  C.)   110. 

Rights  conferred  by  trademark. — ^^A 
trade-mark  confers  no  monopoly  whatever 
in  a  proper  sense,  but  is  merely  a  convenient 
means  for  facilitating  the  protection  of  one's 
good  will  in  trade  by  placing  a  distinguish- 
ing  mark  or  symbol  —  a  commercial  signa- 
ture—upon the  merchandise  or  the  package 
in  which  it  is  sold. 

"It  results  that  the  adoption  of  a  trade- 
mark does  not,  at  least  in  the  absence  of 
some  valid  legislation  enacted  for  the  pur- 
pose, project  the  right  of  protection  in  ad- 
vance of  the  extension  of  the  trade,  or  operate 
as  a  claim  of  territorial  rights  over  areas 
into  which  it  thereafter  may  be  deemed  de- 
sirable to  extend  the  trade."  Ammon  v. 
Narragansett  Dairy  Co.,  (C.  C.  A.  1st  Cir. 
1919)  262  Fed.  880,  following  United  Drug 
Co.  V.  Theodore  Rectanus  Co.,  (1918)  248 
U.  8.  90,  39  S.  Ct.  48,  63  U.  S.  (L.  ed.) 
141,  affirming  (C.  C.  A.  6th  Cir.  1915)  226 
Fed.  545,  141  C  C.  A.  301. 

**  Owner.'^ —  One  who  has  the  exclusive 
right  to  use  a  trademark  in  the  United 
States  has  such  a  special  ownership  therein 
as  entitles  him  to  its  registration  during  the 
period  of  his  exclusive  use.  Scandinavia 
Belting  Co.  v.  Asbestos,  etc..  Works,  (C.  C. 
A.  2d  Cir.  1919)  257  Fed.  937,  169  C.  C.  A. 
87,  wherein  the  court,  in  holding  that  an 
agent  who  had  the  exclusive  sale  in  the 
Tnited  States  of  the  products  of  an  English 
company,  had  the  right  to  register  the  trade- 
mark of  the  company,  said: 

" '  Ownership '  is  the  right  by  which  a 
thing  belongs  to  some  one  in  particular  to 
the  exclusion  of  all  others.  And  the  right 
to  the  exclusive  use  of  this  trade-mark  in 
this  country  was  in  this  plaintiff  for  a 
period  of  27  years  or  7  years  beyond  the 
registration  period  fixed  by  the  .statute.  To 
say  that  the  relation  which  existed  between 
the  English  and  the  American  company  was 
that  of  agency  does  not  help  the  defendant, 
for  if  it  be  conceded  that  the  relation  is 
that  of  agency  it  must  also  be  conceded  that 
It  Is  an  agency  coupled  with  an  interest, 
and  the  right  to  the  exclusive  use  is  one 
which  cannot  be  withdrawn,  and  an  interest 
KiifHcient  to  prevent  revocation  is  sufficient 
to  make  the  plaintiff  such  a  npecial  'owner ' 


of  the  trade-mark  as  entitled  it  to  register 
the  same  under  the  provisions  of  the  act. 
To  hold  that  one  who  has  the  exclusive  right 
to  use  a  trade-mark  has  no  riffht  to  have  it 
registered  under  the  act  would  be,  in  our 
opinion,  subversive  of  the  policy  and  intent 
of  the  statute." 

Territorial  extent  of  trademark  rights.— 
To  same  effect  as  original  annotation,  sei? 
Scandinavia  Belting  Co.  r.  Asbestos,  etc.. 
Works,  (C.  C.  A.  2d  Cir.  1919)  257  Fed. 
987,  169  C.  C.  A.  87. 

Where  two  companies  selling  the  same 
product  under  similar  trademarks  do  not 
invade  each  other's  commercial  territory  to 
any  substantial  degree,  one  company  may 
not  enjoin  the  other  from,  using  the  trade- 
mark in  its  own  territory.  Ammon  t*.  Nar- 
ragansett Dairy  Co.,  (C.  C.  A.  Ist  Cir. 
1919)  262  Fed.  880. 

Disclaimer.-^-"  While  there  is  no  specific 
provision  for  disclaimers  in  the  trademark 
statute,  the  practice  of  using  them  is  com- 
mended to  our  judgment  by  the  statement  of 
the  Commissioner  of  Patents  that,  so  far  aa 
known,  no  harm  came  to  the  public  from 
the  practice  of  diatingui^ing,  without  de- 
leting, nonregisterable  matter  in  the  drawing 
of  the  mark  as  registered,  when  a  statement, 
forming  a  part  of  the  record,  was  required, 
that  the  applicant  was  not  making  claim  to 
an  exclusive  appropriation  of  such  matter 
except  in  the  precise  relation  and  aasocia- 
tion  in  which  it  appeared  in  the  drawing  and 
description. 

"It  seems  obvious  that  no  one  could  be 
deceived  as  to  the  scope  of  such  a  mark, 
and  that  the  registrant  would  be  precluded 
by  his  disclaimer  from  setting  up  in  the 
future  any  exclusive  right  to  the  disclaimed 
part  of  it.  It  seems  obvious  also  that  to 
require  the  deletion  of  descriptive  words 
must  result  often  in  so  changing  the  trade- 
mark sought  to  be  registered  from  the  form 
in  which  it  had  been  used  in  actual  trade 
that  it  would  not  be  recognised  as  the  same 
mark  as  that  shown  in  the  drawing,  w^hich 
the  statute  requires  to  be  filed  with  the 
application,  or  m  the  specimens  produced  as 
actually  used,  and  therefore  registration 
would  lose  much,  if  not  all,  of  its  valm . 
The  required  omission  might  so  change  tlu* 
mark  that  in  an  infringement  suit  it  could 
be  successfully  urged  that  the  registered 
mark  had  not  been  used, —  and  user  is  the 
foundation  of  registry  (§  2)."  Beckwith  r. 
Commissioners  of  Patents,  (1920)  252  U.  S. 
538,  40  S.  Ct.  414,  64  U.  S.  (L.  ed.)  — . 
reversing  (1918)   48  App.  Cas.   (D.  C.)    110. 

Reissuance  or  amendment. — ^There  is  no 
provision  in  this  Act  for  the  reissuance  of 
trademarks  or  their  amendment  after  issu- 
ance. L.  P.  Larson.  Jr.,  Co.  t.  Lam  on  t. 
(C.  C.  A.  7th  Cir.  1919)  267  Fed.  270,  168 
O.  C*  A.  354. 
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Vol.  IX,  p.  753,  sec.  5.     [First  ed., 
1914  Supp.,  p.  400.] 

I.  In  general,  797. 
li.  Particular  words,  names,  marka  or  sym- 
bolB,  797. 

1.  Arbitrary  or  fanciful  names,  797. 

2.  Personal  and  corporate  nameSy  797. 
8.  Descriptive  words,  798. 

5.  Q«ograpliical  names,  798. 

7.  Similar   names,   799. 

8.  Name  of  periodical,  800. 

I.  Ih  OEifiaiAL  (p.  756) 

Bffect  of  proviso. —  To  same  effect  as  sec- 
ond  paragraph  of  original  annotation,  see 
Scandinavia  Belting  Co.  r.  Asbestos,  etc.. 
Works,  (C.  C.  A.  2d  Cir.  1919)  257  Fed. 
937,  169  C.  0.  A.  87,  holding  that  the  plain- 
tiff and  its  predecessors  from  whom  it  de- 
rived title  made  actual  and  exclusive  use 
of  the  word  "  S«^'andinavia  "  as  a  trademark, 
in  regard  to  belting  sold  by  it  in  this  coun- 
try, for  ten  years  next  preceding  the  enact- 
ment of  this  section,  and  was  entitled  to  have 
the  word  protected  under  this  section  as  a 
valid  trademark. 

Effect  of  abandonment. — ^Where  two  com- 
panies are  using  the  same  trademark  on 
their  products  in  separate  commercial  terri- 
tories, and  one  of  them  abandons  it,  such 
abandonment  does  not  justify  a  tiiird  com- 
pany in  using  Uie  trademark  in  the  aban- 
doned territory  when  it  is  in  part  occupied  by 
the  other  one  of  the  original  companies  and 
the  latter's  business  is  expanding.  Ammon 
V.  Narragansett  Dairy  Co.,  (C.  C  A.  Ist  Cir. 
1919)  262  Fed.  880. 

n*    PASnCULiLB    WOBDS,    NahBS,    MabKS    OB 

Stkbols 

1.  Arbitrary  or  Fanciful  Namet    (p.   758) 

Illustrations. —  In  Scandinavia  Belting  Co. 
V.  Asbestos,  etc..  Works,  (C.  C.  A.  2d  Cir. 
1919)  257  Fed.  937,  169  C.  C.  A.  87,  the 
court  held  that  the  term  '*  Scandinavia  "  was 
not  entitled  to  protection  as  a  trademark 
as  having  been  used  in  a  fanciful  sense,  even 
though  it  should  appear  from  the  evidence 
that  the  word  was  not  adopted  to  signify 
the  place  of  manufacture,  or  the  place  from 
which  the  materials  were  brought,  or  an^ 
process  of  manufacture  peculiar  to  Scandi- 
navian countries. 

In  Alaska  Packers'  Assoc,  v.  Getz,  (App. 
Cas.  D.  C.  1919)  258  Fed.  527,  it  was  held 
that  the  fact  a  company  used  several  differ- 
ent flags  as  trademarks  on  canned  salmon 
packed  by  It,  did  not  prevent  another  com- 
pany engaged  in  the  same  hiininess  from 
registering  the  words  "  Our  Flag "  as  a 
trademark  for  canned  salmon  and  canned 
oysters.     The  court  said: 

"  In  Alaska  Packers'  Association  r.  Ad- 
miralty Trading  Co.,  43  App.  D.  C.  198,  the 
Trading    Company   applied  for   registration 


of  a  flag  'having  a  blue  background,'  etc., 
with  the  red  monogram  *A.  T.  Co./  to  be 
used  as  a  mark  on  canned  salmon,  and  was 
opposed  by  the  Packing  Association,  appel- 
lant herein,  on  the  ground  that  the  use  of 
the  hag  by  the  Trading  Company  would  be 
likely  to  produce  confusion  in  trade.  We 
ruled  that  since  the  Packing  Association 
used  several  different  iiap^  in  the  sale  of  dif- 
ferent brands  of  its  goods  it  was  hardly  in 
a  position  *  to  contend  that  the  mark  of  the 
applicant  will  be  likelv  to  cause  confusion  in 
trade,  since  that  mark  differs  from  each  of 
its  marks  as  much  as  they  di^Ter  from  one 
another.'  Applying  this  decision  to  the  case 
at  bar  when  it  was  before  him,  the  Commis- 
sioner said: 

'"I  do  not  see  why  this  holding  does  not 
apply  in  the  present  case.  It  certainly  de- 
cided that  the  Admiralty  Trading  Company 
could  not  be  stopped  by  the  Alaska  Packers' 
Association,  the  present  opposer,  in  its  use 
of  a  flag  as  a  trade-mark.  If,  then,  the 
Admiralty  Trading  Company  can  use  its 
flags  as  a  trade-mark,  it  is  drawing  pretty 
flne  distinctions  to  say  that  the  present 
applicant  is  not  entitled  to  use  the  words 
"Our  Flag"  as  its  mark.  The  distinction 
is  entirely  too  fine  to  be  noticed  by  the  pur- 
chasing public' 

"We  believe  that  the  Commissioner  wa« 
right,  and  for  that  reason  his  decision  is 
affirmed." 

2.  Pergonal  and  Corporate  Vames  (p.  759) 
Individual  name. — ^While  a  person  has  a 
right  to  use  his  surname  as  a  trademark, 
without  being  guilty  of  an  infringement  he. 
must  use  it  in  a  manner  which  doen  not 
tend  to  mislead  and  must  make  it  appear 
clearly  that  the  goods  are  his  own  and  ;iot 
those  of  a  prior  registrant  of  the  same 
name.  In  such  case  -it  is  immaterial  that 
he  does  not  use  the  registrant's  trademark 
in  its  entirety,  if  what  he  does  use  is  mis- 
leading and  likely  to  cause  confusion.  Stark 
17.  Stark  Bros.  Nurseries,  etc.,  Co.,  (C.  C. 
A.  8th  Cir.  1919)  267  Fed.  9,  168  C.  C. 
A.  221,  modifying  (W.  D.  Mo.  1918)  248 
Fed.  154.  The  court  said:  "If,  however, 
the  name  has  previously  become  well-known 
in  trade,  the  second  comer  uses  it  sub- 
ject to  three  important  restrictions:  (1) 
He  may  not  affirmatively  do  anjrthing  to 
cause  the  public  to  believe  that  his  article 
is  made  by  the  first  manufacturer.  (2)  He 
must  exercise  reasonable  care  to  prevent  the 
public  from  so  believing.  (3)  He  must  exer- 
cise reasonable  care  to  prevent  the  public 
from  believing  that  he  is  the  successor  in 
Imsiness  of  the  first  manufacturer." 

Corporate  name  —  OeneraUy. —  To  same 
effect  as  original  annotation,  aee  In  re 
American  Steel  Foundries,  (App.  Gas.  D.  C. 
1919)  258  Fed.  160,  wherein  the  word 
"  Simplex "  was  refused  registration  as  a 
trade-mark  for  brake  rigging,  on  the  ground 
that  it  was  the  name  of  a  cc^'poration. 
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3.  Deaaripiive  Words  (p.  762) 

Descriptiye  words  part  of  fanciful  design. 
— The  words  "  Moistair  Heating  System," 
though  descriptive,  may  not  be  denied  regis- 
tration when  combined  with  the  words 
"  Round  Oak  "  as  a  part  of  a  purely  fanciful 
and  arbitrary  trademark  design,  where  claim 
to  exclusive  use  of  these  descriptive  words 
apart  from  the  mark  shown  in  the  drawing 
filed  is  disclaimed  on  the  record.  Such  a 
case  does  not  fall  within  the  prohibition  of 
the  proviso  in  the  Trademark  Registration 
Act  against  the  registration  of  any  mark 
which  consists  merely  in  words  or  devices 
which  are  descriptive  of  the  goods  with 
which  thev  are  used,  or  of  the  character  or 
quality  of  such  goods,  but  is  governed  by 
the  equally  imperative  language  of  the  stat- 
ute that  no  mark  not  within  its  prohibitions 
or  provisos  shall  be  denied  registration. 
Beckwith  i?.  Commissioner  of  Patents,  (1920) 
252  U.  S.  638,  40  S.  Ct.  414,  64  U.  S. 
(L.  ed.)  — ,  (reversing  (1018)  48  App.  Cas. 
(D.  C.)  110)  wherein  the  court  said:  "It 
was  settled  long  prior  to  the  Trademark 
Registration  Act  that  the  law  would  not 
secure  to  any  person  the  exclusive  use  of  a 
trademark  consisting  merely  of  words  de- 
scriptive of  the  qualities,  ingredients,  or 
characteristics  of  an  article  of  trade.  This 
for  the  reason  that  the  function  of  a  trade- 
mark is  to  point  distinctively,  either  by  its 
own  meaning  or  by  association,  to  the  origin 
or  ownership  of  the  wares  to  which  it  is 
applied,  and  words  merely  descriptive  of 
qualities,  ingredients,  or  Characteristics, 
when  used  alone,  do  not  do  this.  Other  like 
goods,  equal  to  them  in  all  respects,  may  be 
manufactured  or  dealt  in  by  others,  who, 
with  equal  truth,  may  use,  and  must  be  left 
free  to  use,  the  same  language  of  description 
in  placing  their  goods  before  the  public.  .  .  . 

'^Thus  the  proviso  quoted,  being  simply  an 
expression  in  statutory  form  of  the  prior 
general  rule  of  law  that  words  merely  de- 
scriptive are  not  a  proper  subject  for  ex- 
clusive trademark  appropriation,  if  the  ap- 
plication in  this  case  had  been  to  register 
only  the  words  'Moistair  Heating  System,' 
plainly  it  would  have  fallen  within  the  terms 
of  the  prohibition,  for  they  are  merely  de- 
scriptive of  a  claimed  property  or  quality 
of  the  petitioner's  heating  syst«n, —  that  by 
it  moisture  is  Imparted  to  the  air  in  the 
process  of  heating.  But  the  application  was 
not  to  register  these  descriptive  words 
'merely,'  alone  and  apart  from  the  mark 
shown  in  the  drawing,  but  in  a  described 
manner  of  association  with  other  words, 
'  Round  Oak '  which  are  not  descriptive  of 
any  quality  of  applicant's  heating  system, 
and  as  a  definitely  positioned  psurt  of  an 
entirely  fanciful  and  arbitrary  design  or 
seal,  to  which  the  tCommissioner  found  the 
applicant  had  the  exclusive  right. 

**  Since  the  proviso  prohibits  the  registra- 
tion not  of  merely  descriptive  words,  but 
of  a  trademark  which  consists  .  .  .  merely' 
(only)    of  such   words, —  the   distinction   is 


substantial  and  plain, —  we  think  it  suffi- 
ciently clear  that  such  a  composite  mark  as 
we  have  here  does  not  fall  within  its  terms. 
In  this  connection  it  must  be  noted  that  the 
requirement  of  the  statute  that  no  trade- 
mark shall  be  refused  registration,  except  in 
designated  cases,  is  just  as  imperative  sa 
the  prohibition  of  the  proviso  against  regis- 
tration in  cases  specified .'' 

Generic  name. —  The  word  "  Vogue,"  in  the 
name  of  a  magazine,  see  infra^  this  annota- 
tion, "8.  Name  of  Periodical,"  p.  800. 

"Lava,"  as  applied  to  soap,  is  not  de- 
scriptive. Waltke  t*.  Schafer,  (App.  Cas. 
D.  C.  1920)  263  Fed.  650. 

The  word  "  Unit,"  as  applied  to  roller 
brackets  for  belt  convevors,  is  not  descrip- 
tive and  is  entitled  to  registration  as  a 
trademark.  Stephens-Adamson  Mfg.  Co.'s 
Application,  (App.  Cas.  D.  C.  1920)  262 
Fed.  635. 

The  words  "Safe  T  Seal"  as  applied  to 
envelopes,  are  descriptive,  and  are  not,  there- 
fore, a  proper  subject  of  a  valid  trademark. 
In  re  Alvan  Bushnell  Co.,  (App.  Cas.  D.  C. 
1919)   261  Fed.  1013. 

The  words  "  Slo  Flo "  may  not  be  regis- 
tered as  a  trademark  for  lubricating  grease 
for  high  speed  machines,  since  they  are 
descriptive  of  character  or  quality.  In  re 
Swan,  etc.,  Co.,  (App.  Cas.  D.  C.  1919)  259 
Fed.  991. 

The  word  "  Textul "  as  a  trademark  for 
an  oil  for  cleaning  textiles  is  descriptive 
and  not  register  able.  In  re  Swan,  etc.,  Co., 
(App.  Cas.  D.  C.  1919)  259  Fed.  990. 

The  word  "  Service  "  as  applied  to  rubber 
and  fabric  belts,  is  descriptive  and  not  en- 
titled to  registration  as  a  trademark  under 
this  section.  In  re  Link-Belt  Co.,  (App. 
Cas.  D.  C.  1919)   268  Fed.  987. 

5.  Oeographioal  Names  (p.  764) 

General  rule. —  To  same  effect  as  original 
annotation,  see  Scandinavia  Belting  Co.  v. 
Asbestos,  etc,  Works,.  (C.  C.  A.  2d  Cir. 
1919)  257  Fed.  937,  169  C.  C.  A.  87,  wherein 
it  was  held  that  the  geographical  term 
"  Scandinavia "  was  an  invUid  trademaiiL» 
The  court  said: 

"The  objection  to  the  use  of  a  geograph- 
ical name  as  a  trade-mark  is  twofold: 

"  ( 1 )  It  does  not  indicate  the  origin,  manu- 
facture, or  ownership  of  the  goods. 

"(2)  There  can  be  no  exclusive  ri^ht  to 
make  use  of  it,  as  any  other  manufacturer 
or  trader  from  the  same  country  or  section 
of  the  country  has  an  equal  right  to  use  it. 

"Thus  in  the  English  Court  of  Chancery 
Vice  Chancellor  W<x>d  declared  that  if  the 
first  importer  of  wine  from  Burgundy  called 
it  'Burgundy,'  he  could  not  prevent  any- 
body else  from  csdling  a  wine  produced  in 
Burgundy  by  the  name  of  the  place  from 
which  it  was  imported,  although  he  had 
stamped  'Burgundy'  on  his  corks  for  20 
years.  McAndrew  v,  Bassett,  4  De  G.  J.  &  S., 
380.  This  rests  upon  the  principle  that  no 
person  has  the  right  to  the  excluaive  use  of  a 
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mark  which  Ib  of  such  a  character  that  others 
may  employ  it  with  equal  truth.  It  was  for 
that  reason  that  the  word  *  Lackawanna '  as 
applied  to  coal  was  not  a  good  trade-mark, 
for  any  one  whose  coal  came  from  the 
'Lackawanna  Valley'  could  truthfully  desig- 
nate and  sell  his  coal  as  ^  Lackawanna  coaL' 

''  That  there  may  be  exceptions  to  the  rule 
that  a  geographical  word  cannot  be  a  valid 
trade-mark  is  conceded.  If  one  should  own 
the  (Hily  coal  mine  situated  in  a  place  and 
should  give  his  coal  the  name  of  that  place, 
there  is  no  reason  why  the  name  should  not 
he  recognized  as  a  valid  trade-mark.  New- 
man t\  Alvord,  51  N.  Y.  180,  103,  10  Am. 
Rep.  588.  Upon  that  principle  was  decided 
Congress  &  Empire  Sprmg  Co.  v.  High  Rock 
Congress  Spring  Co.,  45  N.  Y.  201,  6  Am. 
Rep.  82,  as  the  plaintiff  owned  the  sole  place 
where  the  water  was  found  so  that  none 
other  could  use  the  trade-mark  with  truth. 
And  this  doctrine  was  recently  recognized  in 
Manitou  Spring  Mineral  Water  Co.  v. 
Schueler,  230  Fed.  603,  152  C.  C.  A.  427 
(1917). 

"The  courts,  too,  have  sometimes  justified 
a  purely,  arbitrary  use  of  a  geographical 
name  where  such  use  could  not  possibly 
mislead  or  deceive  any  one.  Thus  in 
Fleischman  r.  Shuckmann,  62  How.  Prac.  (N. 
Y.)  02  (1881)  Judge  Van  Vorst  sitting  in 
the  Supreme  Court  of  New  York,  Special 
Term,  held  that  a  manufacturer  of  bread  in 
New  York  City  had  clearly  a  right  to  call 
it  by  way  of  distinction  '  Vienna  ^road  *  and 
an  injunction  was  ordered  restraining  the 
defendant  from  applying  the  word  'Vienna* 
to  baked  articles.  The  argument  was  ad- 
vanced by  the  defendant  that  the  plaintiff 
could  have  no  exclusive  right  to  the  use  of 
the  name  of  the  capital  of  Austria,  as  a 
trade-mark.  But  the  court  rejected  it,  saying 
that  as  a  mark  for  bread  it  was  purely 
arbitrary  and  in  no  manner  descriptive 
either  of  the  ingredients  or  quality  of  the 
article.  .  .  .  That  geographical  names,  pri- 
marily indicative  of  place,  often  acquire  a 
secondary  signification  indicative  of  the 
name  of  the  manufacturer  or  seller,  and  the 
excellence  of  the  thing  manufactured  or  sold, 
and  which  enables  the  manufacturer  or  seller 
to  assert  an  exclusive  right,  is  familiar 
learning  supported  by  a  long  line  of  deci- 
sions. And  that  the  trade-mark  herein  in- 
Tolved  has  acquired  such  a  secondary  mean- 
ing cannot  be  disputed  upon  this  record. 
But  the  fact  that  the  geographical  term  has 
come  to  have  a  secondary  meaning  does  not, 
in  the  opinion  of  the  court,  constitute  it  a 
valid  trade-mark  at  common  law.  The 
writer  understands  the  law  to  be  that 
geographical  names  do  not  constitute  a  valid 
trade-mark  at  common  law  unless  thev  have 
been  selected,  used,  and  appropriated  under 
such  special  circumstances  as  to  point  dis- 
tinctively to  origin  or  ownership.  In  Baglin 
r.  Cusenier  Co.,  9upra,  the  trade-mark 
'  Chartreuse '    was    not    merely    a    regional 


name,  but  it  was  peculiarly  the  designation 
of  the  monks  (221  U.  8.  602,  31  Sup.  Ct. 
660,  55  L.  Ed.  863),  and  the  term  pointed  to 
the  liqueur  manufacturea  by  the  monks. 
This  led  the  court  to  say  that  the  term  as 
applied  to  the  liqueur  could  not  be  regarded 
in  a  proper  sense  as  geographical.  We  may 
observe  in  passing  that  the  court  in  its 
opinion,  written  by  Mr.  Justice  Hughes, 
mentions  the  fact  that  it  was  insisted  at  the 
argument  that  the  word  did  not  constitute 
a  valid  trade-mark  so  that  at  the  most  the 
question  could  he  one  only  of  unfair  competi- 
tion. The  court  did  not  say  that  such  a 
conclusion  would  not  follow  from  such  a 
premise,  but  denied  the  premise.  If  it  had 
denied  the  conclusion,  the  claim  that  a  geo- 
graphical term  becomes  a  valid  technical 
trade-mark  at  common  law  when  it  acquires 
a  secondary  meaning  indicating  origin  or 
ownership  would  have  become  the  established 
law  as  far  as  the  federal  courts  are  con- 
cerned, but  we  are  unable  to  find  any  such 
doctrine  enunciated  in  any  decision  that 
court  has  made.  In  the  absence  of  any  such 
authoritative  statement,  the  court  holds  that 
the  geographical  term  '  Scandinavia '  is  an 
invalid  trade-mark  at  common  law  as  in- 
dicating the  notion  of  place  and  not  that  of 
origin  and  ownership.  And  see  Manitou 
Springs  Mineral  Water  Co.  v.  Schueler,  230 
Fed.  503,  601,  152  C.  C.  A.  427." 

When  name  has  secondary  meaning. — To 
same  effect  as  original  annotation,  see 
Scandinavia  Belting  Co.  v.  Asbestos,  etc.. 
Works,  (C.  C.  A.  2d  Clr.  1010)  257  Fed.  037, 
160  C.  C.  A.  87. 

7.  Similar  Names  (p.  766) 

Similarity  —  Illustrations. —  "  Lava  "  and 
'*  U  Lavo  "  as  applied  to  soap  held  so  similar 
that  registration  of  the  latter  term  will 
be  denied  because  of  prior  use  of  the  former. 
Waltke  r.  Schafer,  (App.  Cas.  D.  C.  1020) 
263  Fed.  650. 

So  in  American  Feed  Milling  Co.  t\  M.  C. 
Peters  Mills  Co.,  (App.  Cas.  D.  C.  1010)  261 
Fed.  1011,  an.  application  to  register  the 
words  "  Big  (}hief,''  associated  with  the  rep- 
resentation of  a  man  on  horseback,  as  a 
trademark  on  burlap  sacks  containing  horse 
feed,  was  denied  because  of  the  prior  use  by 
another  company  of  a  similar  trademark  and 
the  word  ''Arab"  for  the  same  purpose. 

Likewise  in  Getz  v,  Alaska  Packers'  Assoc., 
(App.  Cas.  D.  C.  1010)  258  Fed.  526,  regis- 
tration of  the  word  "  Premium  "  as  a  trcule* 
mark  for  canned  salmon  was  denied  because 
of  its  similarity  to  word  ''  Premier,"  used 
as  a  registered  trademark  by  another  com- 
pany in  the  same  business. 

And  in  In  re  Madin,  etc.,  Co.,  (App.  Cas. 
D.  C.  1020)  262  Fed.  696,  registration  of 
the  words  "El  Qallo,"  as  a  trademark  for 
tobacco  was  denied  because  it  was  the 
Spanish  translation  for  ''The  Rooster,"  and 
the   words  "Our   Rooster"  had  previously 
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been  regietered  as  a  trademark  by  another 
firm  in  the  same  business. 

But  in  Paul  F.  Beich  Go.  v,  Kellogg 
Toasted  Corn  Flakes  Co.,  (App.  Gas.  D.  C. 
1920)  262  Fed.  MtO,  it  was  held  that  the 
trademark  "  Golden  Crumbles/'  applied  to 
candy,  was  not  subject  to  cancellation  be- 
cause of  its  similarity  to  the  word  "Knim- 
bles/'  used  by  another  firm  as  a  trademark 
for   a  cereal  breakfast  food. 

And  in  Otzen  v.  J.  K.  Armsby  Co.,  (App. 
Gas.  D.  G.  1919)  261  Fed.  1014,  it  was  held 
Uiat  the  trademarks  "  From  the  Land  of 
Sunshine "  and  "  Blossom  and  Sunshine/' 
used  on  identical  goods,  were  not  so  similar 
as  to  justify  the  cancellation  of  the  former, 
especially  where  the  registrant  thereof 
showed  a  prior  use  of  the  word  "  Sunshine  " 
alone. 

8.  Name  of  Periodical  (p.  774) 

T^e  word  **  Vogue  "  as  applied  to  the  name 
of  a  magazine,  and  in  yiew  of  the  contents 
of  the  magazine  offered  in  evidence,  was  held 
not  to  be  so  descriptive  as  to  preclude  its 
use  as  a  trademark  at  common  law.  Vogue 
Co.  fK  Brentano's,  (S.  D.  N.  Y.  1919)  261 
Fed.  420,  granting  a  preliminary  injunction 
against  an  infringing  magazine. 

Vol.  IX,  p.  775,  sec.  6.     [First  ed., 

1909  Supp.,  p.  675.] 

Amendment  of  application. — ^Where  an  ap- 
plication to  have  the  words  "  Unit  Carrier  " 
registered  as  a  trademark  for  roller  brackets 
for  belt  conveyors  was  denied  on  the  ground 
that  the  words  were  descriptive,  it  was  held 
that  the  denial  of  a  motion  for  leave  to 
strike  out  the  word  "Carrier"  while  the 
application  was  pending,  was  error.  Ste- 
pnens-Adamson  Mfg.  Co.'8  Application,  (App. 
Cm.  D.  G.  1920)  262  Fed.  636. 

Vol.  IX,  p.  780,  sec.  16.     [First  ed., 
vol.  X,  p.  418.] 

Tut  of  infringement. —  To  same  effect  as 
original  annotation,  see  Start  v.  Stark  Bros. 
Nurseries,  etc.,  Co.,  (C.  a  A.  8th  Gir.  1019) 
267  Fed.  9,  168  G.  C.  A.  221,  modifying 
(W.  D.  Mo.  1918)  248  Fed.  154. 

Recovery  of  profits  —  OeneraUy, —  Where 
it  appears  that  the  defendants  infringed  the 
plaintiff's  trademark,  by  reflUine  tanks 
bearing  such  trademark  with  acet^ene  gas 
manufactured  by  them,  and  selling  them  to 
automobile  supply  dealers,  the  plaintiff  is 
entitled  to  an  accounting  of  the  profits  real- 
ised by  the  defendants.  .  Prest-0-Lite  Co.  v. 
Boumonville,  (D.  C-  N.  J.  1915)  260  Fed. 
442. 

Burden  of  proof, —  In  an  action  for  in- 
fringement of  a  trademark  the  burden  is 
upon  the  plaintiff  to  prove  that  the  defend- 
ant has  made  profits  attributable,  in  whole 
or   in   part,  to   its  trademark.     Ammon  v. 


Narraganseit  Dairy  Co.,  (0.  C  A.  1st  Ctt. 
1919)  262  Fed.  880. 

Where  in  an  infringement  suit  the  profits 
on  infringing  sales  is  shown,  and  it  is 
inherently  impossible  for  the  plaintiff  to 
show  what  part  of  them  was  attributable  to 
the  use  of  the  trademark,  and  what  part,  if 
any,  to  other  causes,  the  burden  is  then 
cast  upon  the  defendants  to  show  what  part, 
if  any,  was  due  to  causes  other  than  the 
use  of  the  trademark.  Prest-0-Lite  Co.  f . 
Boumonville,  (D.  C.  N.  J.  1916)  260  Fed. 
446. 

Liability  of  stockholdera  for  profile. —  In 
a  suit  against  a  corporation  for  infringe 
ment,  stockholders  are  liable  to  account  for 
siich  profits  only  as  have  accrued  to  them- 
selves, and  not  for  those  which  have  ac- 
crued to  another,  and  in  which  they  have  had 
no  participation.  Prest-0-Lite  Co.  v.  Boar- 
nonville,   (D.  G.  N.  J.  1916)   260  Fed.  446. 

Vol.  IX,  p.  787,  sec  19.     [First  e(L, 

vol.  X,  p.  414.] 

Power  of  court  to  grant  injunctions. —  In 
Scandinavia  Belting  Co.  -v.  Asbestos,  etc.. 
Works,  (C.  C.  A.  2d  Gir.  1919)  257  Fed. 
937,  169  C.  G.  A.  87,  regarding  the  power 
of  federsi  courts  to  issue  injunctions  in 
trademark  cases,  the  court  said: 

''It  is  now  and  for  many  years  has  been 
well-established  doctrine  that  the  exdusive 
property  of  a  proprietor  of  a  trade-mark  by 
virtue  of  the  manufacture  or  offering  for 
sale  of  his  goods  is  entitled  to  the  protection 
which  the  highest  powers  of  the  courts  can 
afford.  And  the  power  of  the  court  in  such 
cases  is  exercised,  not  only  to  do  individual 
justice,  but  to  safeguard  the  interests  of 
the  public  by  preventing  one's  passing  off  his 
goock  as  the  goods  of  another.  The  right 
of  property  in  trade-marks  has  come  to  be 
recognized  as  of  immense  and  incalculable 
value.  Trade-marks,  it  has  been  truthfully 
said,  are  the  only  means  by  which  the  manu- 
facturer and  the  merchant  are  enabled  to 
inspire  and  retain  public  confidence  in  the 
quality  and  integrity  of  things  made  and 
sold,  and  the  only  means  by  which  the  pub- 
lic is  protected  against  the  frauds  and  im- 
positions of  the  crafty  and  designing  who  are 
always  alert  to  appropriate  to  themselves  the 
fruits  of  the  reputation  of  others. 

''The  jurisdiction  of  an  equity  court  to 
restrain  by  injunction  the  passing  off  by  A. 
of  his  own  goods  as  being  the  goods  of  B. 
is  in  aid  of  the  legal  right  and  is  founded 
on  the  equity  of  protecting  property  from 
irreparable  damage.  In  such  a  case,  the 
court  acts  on  the  same  princinles  upon  which 
it  interferes  in  other  cases  in  protecting 
legal  rights  to  property." 

Judgment. —  To  same  effect  as  original 
annotation,  see  Stark  t\  Stark  Bros.  Nur- 
series, etc.,  Co.,  (C.  G.  A.  8th  Gir.  1919) 
267  Fed.  9,' 168  C.  C.  A.  221,  modifying 
(W.  D.  Mo.  1918)  248  Fed.  154. 
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Vol.  IX,  p.  789,  sec.  28.     [First  ed., 

vol.  X,  p.  415.] 

SSect  of  failure  to  give  notice. — Where,  in 
an  action  for  infringement,  no  notice  is  jriven 
by  the  plaintiff  to  the  defendants  of  the 
infringement  until  a  few  days  before  the 


institution  of  the  action,  this  -  section  pro- 
hibits the  recovery  of  damages  for  infringe- 
ment before  that  date.  Staiic  i;.  €tark  Bros. 
Nurseries,  etc.,  Co.,  (C.  C,  A.  8th  Cir.  1919) 
267  Fed.  9,  168  C.  C.  A.  221,  modifying 
(W.  D.  Mo.  1918)  248  Fed.  164. 


TRADING  WITH  THE  ENEMY 


1918  Supp.,  p.  847,  sec.  1. 

Purpose  of  act.— The  Trading  with  the 
Einemy  Act  was  not  for  confiscation  of  prop- 
erty. It  was  rather  for  conserration  of  prop- 
erty. While  if  the  President  so  directed,  the 
money  or  property  of  an  alien  enemy  might 
be  taken  by  the  government  for  its  own  pur- 
poses the  owner  did  not  part  absolutely  with 
it,  for  after  the  end  of  the  war  his  claim  to 
it  was  in  accordance  with  section  12  to  be 
settled  as  Congress  should  direct.  In  re 
Gregg,    (1920)   266  Pa.  189,  109  Atl.  777. 

Constitutionality  of  Act. —  In  Fischer  v, 
Pahner,  (M.  D.  Pa.  1919)  259  Fed.  855,  the 
eourt,  in  holding  this  act  constitutional, 
said: 

"Without  regard  to  complainant's  ability 
or  standing  to  question,  it  is  not  doubted 
that  the  action  of  Congress  enacting  the 
Trading  with  the  Enemy  Act  was  a  legiti- 
mate exercise  of  its  war  power.  The  declara- 
tion of  war  placed  the  nations  concerned  in 
a  state  of  hostility,  producing  a  state  of  war, 
and  conferred  those  rights  which  war  con- 
fers; some  of  them  bemg,  as  conferred  by 
the  Constitution  upon  Congress,  to  make 
rules  respecting  capture  on  land  and  water. 
As  was  said  by  Justice  Strong,  in  Miller  i*. 
United  States,  78  U.  S.  (11  WaU.)  306,  20 
L.  Bd.  136,  speaking  of  the  power  '  to  declare 
war,  grant  letters  of  marque  and  reprisal, 
and  make  rules  respecting  captures  on  land 
and  water.': 

" '  Upon  the  exercise  of  these  powers  no 
restrictions  are  imposed.  Of  course  the 
power  to  declare  war  involyes  the  power  to 
prosecute  it  by  all  means  and  in  any  manner 
m  which  war  may  be  legitimately  prosecuted. 
It  therefore  includes  the  right  to  seize  and 
confiscate  all  property  of  an  enemy,  and  to 
dispose  of  it  at  the  will  of  the  captor.  This 
is  and  always  has  been  an  undoubted  bellig- 
erent right.  If  there  were  any  imcertain^ 
respecting  the  existence  of  such  a  right  it 
would  be  set  at  rest  by  the  express  grant 
of  power  to  make  rules  respecting  captures 
on  land  and  water.' 

"The  subject  does  not  call  for  argument. 
It  seems  sufficient  to  observe  that  the  exer- 
cise of  the  power  assumed  by  Congress  is 
sanctioned  07  practice,  dating  from  the 
American  Revolution,  and  has  been  upheld 
by  a  long  line  of  decisions,  as  disclosed  in 
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Brown  v.  United  States,  8  Cranch,  110,  3 
L.  Ed.  604;  Miller  t?.  United  States,  11  Wall. 
268,  20  L.  Ed.  135,  and  Salamandra  Ins.  Co. 
r.  N.  Y.  Life  Ins.  &  Trust  Co.  (D.  C.)  254 
Fed.  852." 

In  Kahn  v.  Garvan,  (8.  D.  N.  Y.  1920)  263 
Fed.  909,  in  upholding  the  constitutionality 
of  the  Act,  the  court  said: 

"  There  remains  only  the  question  of  the 
constitutionality  of  the  act,  about  which  I 
shall  say  little.  As  between  the  Custodian 
and  citizens,  section  9  is  enough,  for  the 
reasons  I  have  given;  so  far  as  they  may 
suffer  injury,  which  that  section  does  not 
meet,  it  is  a  loss  that  cannot  be  cured  with- 
out undue  impediment  to  the  national 
power.  As  between  enemies  and  the  Custo- 
dian, if  in  fact  enemies,  they  are  subject  to 
the  exercise  of  that  power  without  an^  legal 
limitations.  Up  to  the  present  time  m  any 
case  it  has  not  been  exercised  to  the  full 
extent  of  confiscation,  as  might  have  been 
done.  Miller  t?.  U.  S.,  11  Wall.  268,  20  L. 
Ed.  135.  It  is  urged,  however,  that  under 
McVeigh  v.  U.  S.,  11  Wall.  259,  20  L.  Ed.  80, 
they  are  constitutionally  entitled  to  a  hear- 
ing, and  that  this  is  the  only  one  possible, 
since  section  9  does  not  cover  them.  The 
effect  of  that  decision  has  been  misunder- 
stood ;  it  proceeded  upon  the  ground  that  the 
claimant  m  a  proceeding  in  rem  had  under 
the  statute  a  right  to  appear.  No  one  can 
question  that  necessity  under  that  statute, 
since  only  by  appearance  could  the  claimant 
show  that  his  goods  were  not  forfeit. 

"But  the  Trading  with  the  Enemy  Act 
provides  an  adequate  remedy  in  section  9  to 
those  who  can  maintain  that  they  are  not 
enemies,  and  who  can  therefore  have  any 
rights  to  object  to  the  capture;  under  the 
Civil  War  Confiscation  Act,  its  equivalent 
nas  included  in  the  claimant's  right  to  ap- 
pear and  contest  condemnation.  It  is,  in- 
deed, a  question  whether,  after  peace  is  de- 
clared, a  former  enemy,  then  an  alien  friend, 
might  not  bring  a  suit  under  section  9,  at 
least  as  amended  on  July  11,  1919;  but  I  do 
not  press  that  point.  My  reliance  is  upon  the 
fact  that  it  covers  all  who  do  not  come  in 
the  avowed  status  of  enemies,  and  that  those 
who  do  can  have  no  rights  arising  from 
capture.  Theoreticallv  it  may  be  possible 
to  conceive  of  cases,  though  I  have  not  been 
able  to  imagine  any,  of  avowed  enemies  who 
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might  still  protest  on  the  ground,  as  I  have 
already  suggested,    that    the   property   cap- 
tured waa  not  within  the  act,  or  that  the 
formalities  of  capture  were  not  observed. 

I' Such  supposed  protests  can  arise,  I 
think,  only  from  too  narrow  an  understand: 
ing  of  the  scope  of  the  act,  and  leave  the 
rights  denied  to  enemies  too  tenuous  to 
impose  any  constitutional  limitation  on  the 
powers  of  Congress.  The  purpose  was  to  ac- 
complish a  swift,  certain,  and  final  reduc- 
tion to  possession  of  vast  quantities  of  prop- 
erty involved  in  incredible  complication  of 
ownership  and  interest.  That  purpose  could 
be  accomplished  only  at  the  sacrifice  of  much 
that  custom  had  made  sacred;  with  its  pro- 
prietv  courts  have  nothing  to  do;  they  may 
only  learn  what  it  was,  and  conaider  whether 
the  constitutional  limitations  were  observed. 
In  the  latter  consideration  it  is  legitimate 
to  remember  that  any  initial  hearing  of  an 
enemy  would  have  been  a  fatuous  procedural 
requirement  in  practice.  That  the  statute  is 
invalid,  because  there  was  no  eventual 
equivalent,  seems  to  me  a  contention  which 
subjects  the  nation's  powers  to  unreal  and 
scholastic  limitation.** 

1918  Suppv  p.  847,  sec.  2. 

Void  marriage  to  enemy. — ^A  woman  who 
has  contracted  a  void  marriage  with  an  alien 
enemy,  he  having  another  wife  then  living, 
is  not  within  the  Act.  Beyerle  r.  Bartsch, 
(Wash.  1920)   190  Pac.  239. 

Mere  residence  in  a  territory  of  a  nation 
with  which  the  United  States  was  at  war 
made  the  resident  an  enemy.  In  re  Gregg, 
(1920)  266  Pa.  St.  189,  109  Atl.  777. 

1918  Supp.,  p.  854,  sec.  7(b). 

Power  of  Circuit  Court  of  Appeals  to  re- 
quire sum  recovered  on  afSnned  money  judg- 
ment to  be  paid  over  to  alien  property  cus- 
todian.—Birge-Forbes  Co.  V.  Heye,  (1920) 
251  U.  8.  317,  40  S.  Ct.  160,  64  U.  S.  (L.  ed.) 
—  {affirming  (C.  C.  A.  5th  Cir.  1918)  248 
Fed.  636,  160  C.  C.  A.  536),  wherein  the  court 
said:  "The  plaintiff  had  got  his  judgment 
before  war  was  declared,  and  the  defendant, 
the  petitioner,  had  delayed  the  collection  of 
it  by  taking  the  case  up.  Such  a  case  was 
disposed  of  without  discussion  by  Chief 
Justice  Marshall,  speaking  for  the  court  in 
Owens  V.  Hanney,  9  Cranch  180,  3  L.  ed. 
697;  Kershaw  i;.  Kelsey,  100  Mass.  561,  564, 
97  Am.  Dec.  124,  1  Am.  Rep.  142.  There  is 
nothing  '  mysteriously  noxious '  ( Coolidge  v. 
Inglee,  13  Mass.  26,  37)  in  a  judgment  for 
an  alien  enemy.  Objection  to  it  in  these 
days  goes  only  so  far  as  it  would  give  aid 
and  comfort  to  the  other  side.  Hanger  t\ 
Abbott,  6  Wall.  532,  536,  18  L.  ed.  939.  941; 
M'Connell  i\  Hector,  3  Bos.  &  P.  113,  114, 
127  Eng.  Reprint,  61,  6  Revised  Rep.  724. 
Sucli  aid  and  comfort  were  prevented  by  the 
provision  that  the  sum  recovered  sliotnd  be 
paid  over  to  the  Alien  Property  Custodian, 
and  the  judgment  in  this  respect  was  correct.'^ 


1918  Supp.,  p.  856,  sec  7(o). 

Bequests  to  an  alien  enemy  which  accrued 
during  the  war  were  properly  paid  over  to 
the  Alien  Property  Custodian.  The  effect 
of  war  was  not  to  make  the  bequests  void 
thereby  enhancing  the  estate  of  the  residu- 
ary legatee.  In  re  Gregg,  (1920)  266  Pa. 
St.  189,  109  Atl.  777. 

Property  held  by  a  trustee  under  a  will 
for  the  benefit  of  an  alien  enemy  comes 
within  the  purview  of  this  paragraph.  K.ep- 
polmann  v.  Palmer,  (N.  J.  1919)  108  Atl. 
432  {reversing  (1918)  89  N.  J.  Eq.  390,  105 
Atl.  140)  wherein  the  court  said:  "The 
manifest  purpose  of  Congress  was  that  the 
statute  should  operate,  not  only  upon  prop- 
erty the  legal  title  to  which  is  in  the  alien, 
but  on  all  property  hield  for  him,  or  for  his 
benefit,  whether  the  legal  title  be  in  him  or 
in  the  person  who  holds  it  for  his  benefit. 
In  the  present  case  the  property  is  held  in 
trust  by  the  complainants  solely  for  the 
benefit  of  these  three  daughters  of  the  testa- 
tor, and  comes  within  the  very  words  of  the 
statute,  for  although  they  are  not  the  holders 
of  the  legal  title  to  the  trust  estate,  they  are 
the  equitable  owners  thereof;  the  whole  bene- 
ficial interest  being  lodged  in  them." 

1918  Supp.,  p.  856,  sec.  7(e). 

Duty  of  Alien  Property  Custodian  to  giva 
refunding  bond. — ^A  trustee  under  a  will  re- 
quired by  the  terms  of  the  "Trading  with 
the  Enemy  Act "  to  turn  over  to  an  Alien 
Enemy  Custodian  property  held  for  the  bene- 
fit of  an  alien  enemy  could  not  require  as  a 
condition  precedent  to  such  delivery  a  re- 
funding bond  even  though  a  state  statute 
required  such  a  bond  in  other  cases,  for 
the  state  statute  could  not  limit  the  scope 
and  effect  of  the  federal  statute.  Keppel- 
mann  v.  Palmer,  (N.  J.  1919)    }08  Atl.  432. 

1918  Supp.,  p.  858,  sec.  9. 

Venue  of  suits  against  Alien  Property 
Custodian. — ^A  suit  by  an  alien  enemy  against 
the  Alien  Property  Custodian  for  an  alleged 
illegal  seizure  of  certain  property  belonging 
to  the  plaintiff,  may  be  prosecuted  only  in 
the  district  where  the  plaintiff  resides. 
Fischer  v.  Palmer,  (M.  D.  Pa.  1919)  259 
Fed.  356,  wherein  it  was  said: 

"The  act  of  Congress  creating  the  office  of 
Alien  Property  Custodian,  in  defining,  regu- 
lating, and  punishing  trading  with  the 
enemy,  and  providing  for  the  seizure  and  ad- 
ministration of  such  alien  property,  affords 
those  aggrieved  thereby  a  full  and  complete 
remedy  and  opportunity  to  have  such  griev- , 
ances  adjudicated.  If  the  President,  who  is, 
by  the  act,  invested  with  power  over  all 
alien  enemy  property,  does  not  afford  relief 
to  a  claimant,  such  claimant  may  prosecute 
his  suits  at  law  or  in  equity  to  establish 
any  right,  title,  or  interest  which  he  may  • 
have  in  such  money  or  property  in  the  Dis- 
trict Court  of  the  United  States  for  the  dis- 
trict in  which  such  claimant  resides,  or»  if 
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ft  corporation,  where  it  has  its  principal  place 
of  businessy  and  if  suit  shall  be  ao  instituted 
then  the  money  or  other  property  ot  the 
enemy,  or  ally  of  enemy,  against  whom  such 
interest,  right,  or  title  is  asserted,  or  debt 
claimed,  shall  be  retained  in  the  custody  of 
the  Alien  Property  Custodian,  or  in  the 
treasury  of  the  United  States,  etc.  That  the 
provisions  of  the  act  were  intended  to  afford 
adequate  protection  to  the  property  of  de- 
servrng  alien  enemies  residinjg  in  this  coun- 
try, and  corresponding  relief  when  erro- 
neously seized,  is  apparent,  and  it  is  not 
doubted  but  that  such  protection  and  relief 
ie  to  be  sought  and  obtained  exclusively  in 
the  District  Court  of  the  habitat  of  the 
claimant. 

"  In  the  case  of  United  States  r.  Congress 
Construction  Co..  222  U.  S.  199,  32  Sup.  Ct. 
44,  50  L.  Ed.  163,  wherein  the  question  w^as 
presented  to  court  whether  or  not  exclusive 
power  was  vested  in  the  court  designated, 
under  Materialmen  Act  Aug.  13,  1894,  c.  280, 
28  Stat.  278,  as  amended  by  Act  Feb.  24, 
1906,  c.  778,  33  Stat.  811,  providing  action 
on  the  bond  should  be  brought  in  the  court 
of  the  district  in  which  said  contract  was 
to  be  performed,  and  not  elsewhere,  the  court 
held  that  the  provision  restricting  the  place 
of  suit  operates  pro  tanto  to  displace  the 
provision  upon  that  subject  in  General  Juris- 
dictional Act  Aug.  13,  1888,  c.  866,  §  1,  26 
Stat.  433.  The  United  States  having  pro- 
vided a  remedy  for  violated  rights  likely  to 
oecur  in  the  enforcement  of  the  provisions 
of  the  act,  relative  to  the  property  of  alien 
enemies,  and  having  consented  to  be  sued  in 
a  designated  court,  to  the  end  that  injustice 
may  not  be  done,  the  remedy  provided  and 
the  court  designated  must  be  regarded  as 
exclusive  of  all  others.** 

Parties  defendant. —  In  a  suit  imder  this 
section  by  a  trustee  of  the  property  of  non- 
resident alien  enemy  heirs  of  a  decedent  to 
obtain  reimbursement  from  accumulated  in- 
come for  advances  made  to  them,  neither  the 
heirs  nor  the  Secretary  of  the  Treasury 
need  be  made  parties  defendants.  Spiegel- 
berg  V.  Garvan,  (S.  D.  N.  Y.  1919)  260  Fed. 
302.  Regarding  the  necessity  of  making  the 
heirs  parties  defendant,  the  court  said : 

"  In  the  case  at  bar  plaintiff,  prior  to  the 
enactment  of  the  Trading  with  the  Enemy 
Act,  could  have  begun  in  the  state  court,  an 
appropriate  suit  or  action  against  the  non- 
resident alien  enemies,  could  have  attached 
funds  in  the  hands  of  the  trustees,  and  cQuld 
have  obtained  jurisdiction  through  the 
medium  of  an  order  of  publication.  If  the 
nonresident  defendants  failed  to  appear,  the 
state  court  would,  nevertheless,  have  acquired 
jurisdiction  and  could  have  rendered  its  ap- 
propriate judgment  or  decree. 

*f  When,  however,  a  claimant  such  as  plain- 
tiff was  remitted  to  the  remedy  under  sec- 
tion 9,  he  lost  the  oppox'tunity  to  begin  his 
suit  or  action 'in  a  court  where  jurisdiction 
of  the  absent  defendant  could  be  obtained. 
When  plaintiff  was  thus  compelled  by  virtue 
of  section  9  to  bring  his  suit  in  this  court,  he 


at  once  found  himself  in  a  position  where 
jurisdiction  could  not  be  obtained;  for  the 
reason  that  the  United  States  courts,  at  com- 
mon law  and  in  equity,  cannot  obtain  juris- 
diction by  means  of  either  attachment  or 
publication  over  a  defendant  who  is  without, 
the  jurisdiction.  Big  Vein  Coal  Co.  t?.  Read, 
229  U.  S.  31,  33  Sup.  Ct.  694,  67  L.  Ed.  1063; 
Judicial  Code,  §  50  (Act  March  3,  1911,' 
c.  231,  36  Stat.  1101). 

"There  is  not  any  process  nor  order  by 
which  this  court  can  bring  in  the  nonresident  ^ 
alien  enemy  as  a  party  defendant. 

"  Under  section  50  of  the  Judicial  Code 
and  Equity  Rule  39,  the  rights  of  such 
absent  defendant  are  safeguarded;  but  both 
section  50,  «iipra,  and  equity  rule  39  make 
clear  that  the  court  may  proceed  in  the  ab- 
sence of  a  person  who  is  a  proper  party  to 
the  suit. 

"  In  a  proceeding  in  the  state  court  before 
the  act,  defendants  would  have  been  neces- 
sary parties  to  the  suits;  but  by  requiring 
plaintiff  to  go  into  one  of  the  United  States 
District  Courts,  and  providing  that  the  Alien 
Property  Custodian  should  be  a  party  de- 
fendant, it  is  quite  plain  that  Congress  in- 
tended that  the  Alien  Property  Custodian 
was  the  only  necessary  party  defendant, 
because  it  must  be  assumed  that  Congress 
would  not  legislate  in  a  futile  way  so  as  to 
require  a  person  to  be  a  party  'defendant  over 
whom  the  United  States  courts  could  not 
acquire  jurisdiction. 

"  In  view  of  the  foregoing,  it  may  be  re- 
peated that,  if  Congress  had  intended  that 
the  alien  enemy  should  be  made  a  party  de- 
fendant, it  would  have  so  stated  in  clear 
language,  in  view  of  the  fact  that  such  lan- 
guage would  be  necessary  in  order  (if  it  had 
the  power  so  to  do)  to  confer  jurisdiction 
over  an  absent  defendant,  where  no  such 
jurisdiction  had  ever  been  conferred  before." 

With  reference  to  the  necessity  of  joining 
the  Secretary  of  the  Treasury,  as  a  party,  it " 
was  said: 

"It  is,  of  course,  presumed  that  public 
officers  do  their  duty,  and  no  doubt  the' 
Custodian  was  obligated  to  deposit  the  money 
forthwith  in  the  Treasury  of  the  United 
States.  *  Forthwith,'  however,  is  an  elastic 
expression,  and  it  is  conceivable  that  the 
Alien  Property  Custodian  may  be  doing  his 
full  duty,  and  yet  for  some  proper  reason, 
may  not  immediately  deposit  the  money  with 
the  Treasurer.  On  the  bill  as  .  framed,  the 
money  is  in  the  custody  of  defendant.  If, 
in  point  of  fact,  it  is  not  in  his  custody, 
then  that  fact  should  be  alleged  in  the 
answer  and  set  up  by  way  of  defense." 

1918  Supp.,  p.  859,  sec.  10  (c). 

Licensing  use  of  American  patents. — ^The. 
Federal  Trade  Commission  has  power,  by 
virtue  of  the  authority  delegated  to  it  under .' 
this  section,  to  issue  licenses  to  use  Ameri- 
can patents  where  the  record  title  to  such 
patents  is  in  an  enemy  but  the  equitable  title 
thereto  rests  in  an  American  citizen.  31 
Op.  Atty.-Gen.  352. 
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1918  Supp.,  p.  862,  sec.  12. 

Sale  of  property  to  TJnited  States. — ^The 
Alien  Property  Custodian  can,  for  a  fair  and 
substantial  consideration,  sell  any  property, 
of  which  he  becomes  possessed,  to  the  United 
States,  but  he  can  not  sell  such  property  for 
a  merely  nominal  consideration.  The  sale 
of  an  enemy-owned  patent  by  the  Alien  Prop- 
erty Custodian  to  the  War  Department  act- 
ing for  the  United  States  could  hardly  affect 
an  existing  claim  on  account  of  the  owner  of 
the  patent  against  the  United  States  for  past 
infringements,  and  the  matter  would  not 
peem  to  be  one  considered  in  computing  the 
fair  value  of  the  patent  which  it  is  proposed 
shall  be  sold.  If  the  United  States  becomes 
the  owner  of  a  patent  it  can  exercise  the 
usual  proprietary  rights  of  such  an  owner 
and  can,  therefore,  enforce  its  rights  against 
unlicensed  users;  can  grant  licenses;  and  can 
make  assignments  which  carry  with  them 
fi;ll  domination  of  the  patent  so  far  as  rights 
thereunder  are  conveyed.  (1919)  81  Op. 
Atty.-Gen.  463. 

Alien  Property  Custodian  as  **  adverse 
perty"  in  proceedings  by  nonresident  alien 
enemies  under  Workmen's  Compensation 
Acts. —  In  proceedings  under  a  Workmen's 
Compensation  Act  by  a  widow,  a  nonresident 
alien  enemy,  for  the  death  of  her  husband,  it 
waa  held  that  the  Alien  Property  Custodian 
was  a  necessary^ party  defendant  in  an  action 
by  the  employer  to  set  aside  an  wward  of 
the  Industrial  Commission,  which  was  made 
payable  to  the  Custodian,  since  he  was  an 
"  adverse  party  "  within  the  meaning  of  the 
statute  which  provided  that  awards  of  the 
Commission  were  reviewable  by  action 
against  it  "in  which  action  the  adverse 
party  shall  also  be  made  defendant."  Yough- 
iogheny,  etc.,  Coal  Co.  v.  Lasevich,  (Wis. 
1920)    176  N.  W.  866. 

Payment  of  expenses  incurred  in  seenring 
possession  of  enemy  property. —  The  Secre- 
tary of.  the  Treasury  may  lawfully  comply 
with  the  request  of  the  Alien  Property  Cus- 
todian for  the  payment  of  the  commission 


and  fees  incurred  in  securing  possessioo  of 
certain  enemy  trusts  herein  set  f(»'th.  to  the 
extent  that  money  has  been  deposited  in  the 
Treasury  of  the  United  States  to  the  credit 
of  the  respective  trusts.  (1919)  31  Op. 
Atty.-On.  438. 

1918  SupPv  p.  865,  sec.  17. 

Bill  by  trustee  of  seised  property. — ^What^ 
ever   may   be   the    right  of   the  trustee  of 
property  seized  because  the  beneficiaries  are 
alien  enemies  to  sue  under  this  section  on 
the  theory  that  the  Alien  Property  Custodian 
has  become  beneficiary  of  the  trust,  there  is 
no  jurisdiction  under  this  section  of   a  bill 
by    such    a    trustee    against    the    Custodian 
besed  on  a  claim  that  the  seizure  was  in- 
valid.    Kahn  t\  Garvin,   (S.  D.  N.  Y.   1920) 
263  Fed.  909.     As  to  the  right  to  maintain 
the  bill  as  an  interpleader  the  court  said: 
"There  are  but  two  grounds  upon  which  a 
bill  of  interpleader  might  conceivably  rest: 
(1)    That  the   capture   was   not  within   the 
scope  of  the  act;    (2)    that  the   statute  is 
void.     Ignoring. the  more  fundamental  ques- 
tion whether  this  court  has  jurisdiction  in 
any  case  to  entertain  such  a  bill  under  sec- 
tion 17,  I  think  that  neither  ground  is  good. 
There  can  be  not  the  least  doubt  that  the 
capture  was  within  the  act,  because  section 
7    (a),  third  paragraph,  and  section  7    (cK 
and  section  7    (d)    all  very  clearly  include 
equitable  interests  in  any  kind  of  property. 
The   language   of   7    (c)    and   7    (d)    is   as 
follows : 

" '  Property  .  .  .  held  f or  .  .  .  or  on  behalf 
of  or  for  the  benefit  of  an  enemy.' 

"The  third  paragraph  of  7  (a)  includes 
all  kinds  of  trusts,  and  is  not  limited  by 
the  language  of  the  first  paragraph; 

"'Trustees  .  .  .  issuing  shares  or  cer- 
tificates  representing  beneficial   interests.' 

''The  general  terms  were  used  to  include 
all  kipds  of  property,  and  it  is  scarcely  likely 
that  so  conmion  a  form  as  trusts  should 
have  been  excluded.  Section  8  (a)  covers 
only  property  held  as  security.** 
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Vol.  IX,  p.  805.     [Salaries  to  be  paid, 

etc.  ]    [First  ed. ,  vol.  VII,  p.  3 6ff.  ] 

Statute  as  providing  for  ''continuance  in 
ofllce"  of  ofiScers  under  Treasury  Depaxt- 
ment— In  (1919)  31  Op.  Atty.-Gen.  401, 
Attorney  General  Palmer  commenting  on 
this  statute  said: 

"This  statute  was  construed  by  Mr.  Attor- 
ney General  Moody  in  an  opinion  rendered 
June  27,  1906  (25  Op.  630).  In  his  view 
the  statute  provided  for  the  '  continuance  in 
office  *  of  officers  under  the  Treasury  Depart- 
ment. I  have  no  reason  to  question  this 
conclusion  which  is  reinforced  by  the  con- 
sideration that  under  such  circumstances  the 


officer  continues  obviously  to  act  under  and 
by  virtue  of  his  original  appointment  or 
commission.  In  other  words,  the  language 
must  be  taken  to  be  equivalent  to  the  phrsse- 
ology  of  many  state  statutes  which  provide 
that  a  term  of  office  shall  continue  for  a 
specified  time  and  thereafter  until  the  office- 
holder's successor  shall  have  been  appointed 
and  qualified." 

Vol.  IX,  p.  845,  sec.  305.     [First  ed., 

vol.  VII,  p.  894.] 

Snit  against  Treasury  official  to  ettabtiah 
equitable  lien  to  fnnd  in  Treasury.— A  suit 
against    Treasury    officials   to    establish    an 
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equitable  Uoi  for  attorney's  fees  upon  a  fimd 
in  the  United  States  Treasury  appropriated 
by  Congress  for  payment  to  a  specified  per- 
Bon,  also  made  a  party  defendant,  in  satis- 
faction of  a  finding  of  the  Court  of  Claims, 
is  not  (me  against  the  United  States,  since 
the  suit  is  one  to  compel  the  performance 
of  a  ministerial  duty  in  which  the  party 
complainant  has  a  particular  interest. 
Houston  V.  Ormes,  (1920)  252  U.  S.  469, 
40  a  Ct.  369,  64  U.  S.  (L.  ed.)  —  {afflrmr 
ing  (1918)  47  App.  Cas.  (D.  C.)  364), 
wherein  the  court  said:  "  The  principal  con- 
tention is  that,  because  the  object  of  the  suit 
and  the  effect  of  the  decree  were  to  control 
the  action  of  the  appellants  in  the  per- 
formance of  their  official  duties,  the  suit  was 
in  effect  one  against  the  United  States.  But 
since  the  fund  in  question  has  been  appro- 
priated by  act  of  Congress  for  payment  to 
a  specified  person  in  satisfaction  of  a  find- 
ing of  the  Court  of  Claims,  it  is  clear  that 
the  officials  of  the  Treasury  are  charged  with 
the  ministerial  duty  to  make  payment  on 
demand  to  the  person  designated.  It  is 
settled  that  in  such  a  case  a  suit  brought  by 
the  person  entitled  to  the  performance  of  the 
duty  against  the  official  charged  with  its  per- 
formance is  not  a  suit  against  the  govern- 
ment. So  it  has  been  declared  by  this  court 
in  many  cases  relating  to  state  officers. 
Board  of  Liquidation  t>.  McComb,  92  U.  S. 
531,  541,  23  L.  Ed.  623;  Louisiana  P.  Jumel, 
107  U.  S.  711,  727,  2  Sup.  Ct.  128,  27  L.  Ed. 
448;  In  rt  Ayres,  123  U.  S.  443,  506,  8  Sup. 
Ct.  164,  31  L.  Ed.  216.  In  Minnesota  f?. 
Hitchcock,  183  U.  S.  373,  386  22  Sup.  Ct. 
650,  655  (46  L.  Ed.  954),  while  holding  that 
a  suit  against  officers  of  the  United  States 
might  be  in  effect  a  euit  against  the  United 
States,  the  court  said: 

" '  Of  course,  this-  statement  has  no  refer- 
ence to  and  does  not  include  those  cases  in 
which  officers  of  the  United  States  are  sued, 
in  appropriate  form,  to  compel  them  to  per- 
form some  ministerial  duty  imposed  upon 
them  by  law,  and  which  they  wrongfully 
neglect  or  refuse  to  perform.  Such  suits 
would  not  be  deemed  suits  against  the  United 
States  within  the  rule  that  the  government 
cannot  be  sued  except  by  its  consent,  nor 
within  the  rule  established  in  the  Ayers 
Case.' 

"And  in  Parish  f>.  MacVeagh,  214  U.  8. 


124,  29  Sup.  Ct.  556,  58  L.  Ed.  936,  the 
court  upheld  the  right  of  a  claimant,  in 
whose  favor  an  appropriation  had  been  xnade 
by  Congress,  to  have  a  mandamus  against 
the  Secretary  of  the  'Treasury  requiring  him 
to  pay  the  claim.  To  the  same  effect.  Rob- 
erts, Treasurer,  v.  United  States,  176  U.  S. 
221,  231,  20  Sup.  Ct.  376,  44  L.  Ed.  443. 

*'  In  the  present  caM  it  is  conceded,  and 
properly  conceded,  that  payment  of  the  fund 
m  question  to  the  defendant  Sanders  is  a 
ministerial  duty,  the  performance  of  which 
could  be  compelled  by  mandamus.  But  from 
this  it  is  a  necessary  consequence  that  one 
who  has  an  equitable  right  in  the  fund  as 
against  Sanders  may  have  relief  against  the 
officials  of  the  Treasury  through  a  manda- 
tory writ  of  injunction,  or  a  receivership 
which  is  its  equivalent,  making  Sanders  a 
party  so  as  to  bind  her  and  so  that  the 
decree  may  afford  a  proper  acquittance  to 
the  government.  The  practice  of  bringing 
suits  in  equity  for  this  purpose  is  well  estab- 
lished in  the  courts  oi  the  District.  San- 
born r.  Maxwell,  18  Anp.  D.  C.  245;  Roberts 
V.  Consaul,  24  App.  D.  C.  551,  562;  Jonee  v, 
Rutherford,  26  App.  D.  C.  114;  Parish  D, 
McGowan,  39  App.  D.  C.  184,  s.  c.  on  appeal 
McGowan  r.  Parish,  237  U.  S.  285,  295,  35 
Sup.  Ct.  543,  59  L.  Ed.  955.  Confined,  as 
it  necessarily  must  be,  to  cases  where  the 
officials  of  the  government  have  only  a 
ministerial  duty  to  perform,  and  one^  in 
which  the  party  complainant  has  a  particu- 
lar interest,  the  practice  is  a  convenient  one, 
well  supported  by  both  principle  and 
precedent." 

Treasury  officials  joined  with  a  non-reei- 
dent  claimant  as  defendants  in  a  suit  to 
establish  an  equitable  lien  for  attorney's  fees 
upon  a  fund  in  the  United  States  Treamry 
appropriated  by  Congress  to  pay  claimant, 
conformably  to  a  finding  of  the  Court  of 
Claims,  may  not  successfully  challenge  the 
jurisdiction  of  the  District  of  Columbia 
courts  on  the  ground  that  debts  due  from 
the  United  States  have  no  situs  in  the  Dis- 
trict, where  claimant  volimtarily  appeared 
and  answered  the  bill  without  objection, 
since  the  decree  will  bind  her,  and  constitute 
a  good  acquittance  to  the  government. 
Houston  V.  Orroes,  (1920)  252  U.  S.  469, 
40  S.  Ct.  369,  64  U.  S.  (L.  ed.)  — ,  afprtning 
(1918)  47  App.  Cas.  (D.  C.)  364. 
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Vol.  IX,  p.  925,  sec.  1.     [First  ed., 

1918  Supp.,  p.  921.] 

Not  applicable  to  state  adjutant  general. — 
The  National  Defense  Act  is  not  applicable 
to  a  state  adjiitant  general,  he  not  being  a 
commissioned  officer  of  the  National  Guard. 
State  V.  Ingalls,   (Ariz.  1920)    189  Pac.  430. 

Vol.  IX,  p.  931,  sec.  16.     [First  ecL, 

1918  Supp.,  p.  934.] 

Appointment  of  officers  of  grades  of  colonel 
and  lieutenant  colonel. — The  Selective  Service 
Act  of  May  18,  1917  (see  vol.  IX,  p.  1136), 
authorized  the  President  to  appoint  officers 
of  the  grades  of  colonel  and  lieutenant 
colonel  in  the  Veterinary  Corps,  United 
States   Army.     31    Op.   Atty.-Gen.    367. 

Promotions. — This  section  does  not  provide 
for  the  promotion  of  any  person  then  in  the 
Army  but  merely  renders  certain  veterina- 
rians in  the  service  eligible  for  appointment 
to  a  commissioned  rank;  a  person  appointed 
pursuant  to  its  provisions  was  originally  ap- 
,pointed  and  not  promoted  and  could  not 
have  the  rank  and  pay  from  the  date  of  the 
approval  of  said  act.  Jefferis  v.  U.  S., 
(1019)  54  Ct.  CI.  177. 

Vol.  IX,  p.  966,  sec.  1 .    [Field  clerks,] 

[First  eel.,  1918  Supp.,  p.  972.] 

Genexal  construction. — This  act  changed 
the  designation  of  clerk,  Quartermaster 
Corps,  to  field  clerk.  No  new  office  was  cre- 
ated by  the  act  and  executive  action  was 
unnecessary  to  determine  the  status  of  its 
beneficiaries.  It  was  intended  that  the  clerks 
named  should  receive  the  allowances  from 
the  date  of  the  approval  of  the  act.  Charle- 
bois  V.  U.  S.,    (1J)19)   54  Ct.  CI.   183. 

Regulations  of  Civil  Service  Commission  as 
governing  appointment  of  army  field  clerks. 
T— Army  field  (*lerks  may  be  appointed  by  the 
Adjqtant  Geveral^  without  respect  to  the 
rules  and  resrul^tions  of  the  Civil  Service 
Commission,  and  from  the  date  of  their  ap- 
pointment they  are  solely  within  the  control 
of  the  Rules  and  Articles  of  War  and  not 
subject  to  the  rules  and  regulations  of  the 
Civil  Service  Commission.  (1917)  31  Op. 
Atty.-Gen.  133. 

Vol.  IX,  p.  1097,  sec.  1.     [First  ed., 

vol  X,  p.  373.] 

Appropriation  of  private  property  for  army 
post  as  constituting  implied  promise  by  gov- 
ernment to  pay  therefor. — ^When  the  govern- 
ment, without  instituting  condemnation  pro- 
ceedings, appropriates  for  an  army  post 
under  legislative  authority  private  property 


to  which  it  asserts  no  title,  it  impliedly 
promises  to  pay  therefor.  U.  S.  v.  North 
American  Transp.,  etc.,  Co.,  (1920)  263  U.  S. 
330,  40  S.  Ct.  518,  64  U.  S.  (L.  ed.)  — 
(affirming  (1918)  63  Ct.  CI,  424),  wherein 
it  was  held  that  the  continued  holding  pos- 
session of  a  placer  mining  claim  as  part  of 
an  army  post  after  the  announcement  by  the 
Secretary  of  War  that  the  tract  of  which 
it  formed  a  part  was  a  public  reservation 
under  control  of  the  War  Department,  and 
the  erection  of  buildings  thereon  by  his  au- 
thority, is  such  an  appropriation  as  gives  a 
right  of  action  to  the  owner  against  the 
United  States  to  recover  compensation  aa 
upon  implied  contract. 

Vol.  IX,  p.  1136,  sec.  1.     [First  ed., 

1918  Supp.,  p.  1010.] 

1.  Construction  op  Sklbctive  Service  Act 

4.  Determination    of   LiahiUty    to    Con- 
scription (p.  1141) 

Review  by  courts  —  Generally, — To  same 
effect  as  original  annotation,  see  Arbitman  v, 
Woodside,  (C.  C.  A.  4th  Cir.  1919)  258  Fed. 
441,  169  C.  C.  A.  457. 

Claim  of  alienage, —  Although  the  action 
of  local  and  district  boards  within  the  scope 
of  their  authority  is  final,  and  not  subject  to 
judicial  review,  when  the  investigation  has 
been  fair  and  the  finding  supported  by  sub- 
stantial evidence,  yet  w:here  there  is  proof 
that  the  investigation  has  not  been  fair,  or 
that  the  board  has  abused  its  discretion  by 
a  finding  contrary  to  all  the  substantial  evi- 
dence, relief  should  be  given  by  the  courts 
under  the  writ  of  habeas  corpus.  Thus, 
where  it  appeared  that  a  local  board  rejected 
a  registrant's  claim  of  alienage,  which  was 
supported  by  affidavits,  without  making  an 
investigation,  for  the  reason  that  the  mem- 
bers of  the  board  believed  the  affidavits  to 
be  false,  the  sole  basis  of  such  belief  being 
the  ease  with  which  members  of  the  board 
had  found  that  such  affidavits  could  be  ob- 
tained, the  rejection  was  held  to  be  arbitrary 
and  unfair,  and  the  registrant  entitled  to  a 
writ  of  habeas  corpus.  Arbitman  t\  Wood- 
side,  (C.  C.  A.  4th  Cir.  1919)  258  Fed.  441, 
169  C.  C.  A.  467. 

Estoppel  of  United  States  to  exercise  ju- 
risdiction over  registrant. — Where  an  alien 
who  has  registered  and  has  been  exempted 
under  this  Act  is  caused  by  the  acts  of  a 
member  of  his  local  board  and  a  commis- 
sioner of  immigration  to  leave  the  United 
States  to  escape  deportation,,  their  acts  do 
not  estop  the  United  States  from  inducting 
him  into  military  service  under  the  pro- 
visions of  the  Canadian -American  Conven- 
tion, if  he  later  returns  to  this  country  from 
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Canada  under  a  permit  from  the  immigration 
authorities.  Morris  v,  Johnston  (C.  C.  A. 
9th  Cir.  1919)  260  Fed.  821,  wherein  the 
court  said: 

"  Tested  even  by  the  principles  of  estoppel 
which  apply  between  individuals,  the  facts 
set  up  by  petitioner  fall  short  of  showing  a 
case  in  his  favor.  First,  Whitney  had  neither 
authority  nor  duty  to  deport  him.  He  was 
powerless  as  chairman  of  the  local  board  to 
order  his  deportation.  Neither  he  nor  the 
board  had  any  power  or  duty  in  regard  to 
'enforcement  of  the  immigration  laws,  and 
their  jurisdiction  was  complete  under  the 
Draft  Act.  The  petitioner  had  volutitarily 
put  himself  within  its  influence,  and  his 
rights  and  his  duties,  so  tar  as  military  serv- 
icp  due  the  United  Statees  are  concerned, 
were  to  be  weighed  and  determined  by  the 
terms  of  that  act  and  the  instrumentalities 
created  by  it." 

Vol.  IX,  p.  1157,  sec.  4.     [First  ed., 
1918  Supp.,  p.  1016.] 

Selective  Service  Rules  and  Regulations  — 
Judicial  notice.— The  courts  will  take  ju- 
dicial notice  of  the  Selective  Service  Rules 
and  Regulations  made  under  authority  of 
this  section.  Hettleman  v.  Frank,  (Md. 
1920)    110  Atl.  716. 

Misconduct  of  attorney  in  soliciting  com- 
pensated employment  in  filling  out  question- 
naires involves  moral  turpitude  and  is 
ground  for  disbarment.  In  re  Wiltse, 
(Wash.  1920)  186  Pac.  848.  See  also  In  re 
Arctander  (Wash.  1920)  188  Pac.  380.  See 
to  the  same  effect  In  re  Kerl,  (19'20)  32 
Idaho  737^  188  Pac.  40,  8  A.  L.  R.  1259 
(conviction  of  obstructing  draft  ground  for 
disbarment). 

Vol.  IX,  p.  1 159,  sec.  5.     [First  ed., 

1918  Supp.,  p.  1018.] 

For  cases  construing  presidential  regula- 
tions promulgated  pursuant  to'  this  section, 
see  Brown  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1919) 
257  Fed.  703,  168  C.  C.  A.  653. 

Vol.  IX,  p.  1159,  sec.  6.     [First  ed., 

1918  Supp.,  p.  1019.] 

Conspiracy  of  nonofficial  persons  to  violate 
section. —  Nonofficial  persons  may  be  con- 
victed of  a  conspiracy  to  violate  the  provi- 
sions of  this  section,  that  any  person  who 
shall  make  or  be  a  party  to  the  making  of 
any  false  statement  or  certificate  as  to  the 
fitness  or  liability  of  himself  or  any  other 
person  for  service  under  the  provisions  of 
this  act,  or  regulations  made  by  the  Presi- 
dent thereunder,  or  otherwise  evades  or 
aids  another  to  evade  the  requirements  of 
this  act  or  of  said  regulations,  shall  be  guilty 
of  a  misdemeanor.  O'Connell  4?.  U.  8., 
(1920)  263  U.  8.  142,  40  S.  Ct.  444,  64 
U.  S.   (L.  ed.)  — . 


Failure  to  register -^  Per«ofM  absent  frovi 
country. — ^A  defendant  in  a  prosecution  under 
this  Act  for  failure  to  register  cannot  be 
regarded  as  residing  abroad  and  therefore 
not  required  to  register,  where  it  appears 
that  his  father  had  two  farms,  one  in  Mon- 
tana and  one  in  Canada,  a  short  distance 
across  the  border;  that  the  defendant  speiit 
a  portion  of  his  time  in  Montana,  where  he 
maintained  a  room  and  received  some  of 
his  mail,  and  the  remainder  of  his  time  on 
his  father's  farm  in  Canada;  that  he  ad- 
mitted he  was  not  a  citizen  of  Canada,  had 
taken  no  steps  to  become  such  and  was  in 
Montana  on  registration  day.  Brown  V. 
U.  S.,  (C.  C.  A.  9th  Cir.  1919)  257  Fed. 
703,  168  C.  C.  A.  653. 

Failure  to  answer  quettionnaire.— It  is  a 
violation  of  the  act  for  a  registrant  instead 
of  answering  the  questions  pertaining  to  ex- 
emption to  write  across  the  sheet: 

''  I  hereby  claim  my  exemption  given  wie 
under  .the  Constitution  of  the  United  States 
from  any  and  all  military  service,  except  for 
the  purpose  of  executing  the  laws  of  the 
Union,  suppress  insurrection,  and  repel  in- 
vasions." trhl  V.  U.  S.,  (C.  C.  A.  5th  Cir. 
1920)   263  Fed.  79. 

Effect  of  acquittal  by  oourt-martial. —  A 
registrant  who  has  been  tried  and  acquitted 
by  a  court-martial  on  the  charges  of  failing 
to  answer  his  questionnaire  and  of  desertion, 
may  not  thereafter  be  tried  by  a  federal  court 
under  this  section  on  the'  same  charges. 
U.  S.  V.  Block,  (D.  C.  Ind;  1920)  262  Fed. 
205.     The  court  said: 

**  The  plea  of  the  defendant  is  based  upon 
the  theory  that  he  has  been  once  placed  In 
jeopardy  and  acquitted  of  the  offense  charged 
against  him  in  the  indictment.  The  Selective 
Service  Law  provides,  in  section  6,  for  the 
punishment  of  a  registrant  failing  or  neglect- 
ing to  answer  his  questionnaire.  The  section^ 
so  far  as  it  is  applicable  to  this  case,  reads 
as  follows: 

''*...  Or  who,  in  any  manner  shall  fail 
or  neglect  fully  to  perform  any  duty  required 
of  him  in  the  execution  of  this  act,  shall,  if 
not  subject  to  military  law,  be  guilty  of  a 
misdemeanor  and  upon  conviction  in  the 
district  court  of  the  United  States  haying 
jurisdiction  thereof,  be  punished  by  imprison- 
ment for  not  more  than  one  year  or,  if 
subject  to  military  law,  shall  be  tried  by 
court-martial  and  suffer  such  punishment 
an  a  court-martial  may  direct.' 

"  The  Supreme  Court  of  the  United  States 
in  Grafton  t?.  United  States,  206  V.  S.  333, 
27  Sup.  Ct.  749,  51  L.  Ed.  1084,  11  Ann. 
Cas.  640,  held  that  a  soldier  in  the  army, 
having  been  acquitted  of  the  crime  of  homi- 
cide, alleged  to  have  been  committed  by 
him  in  the  Philippine  Islands,  by  a  military 
court-martial  of  competent  jurisdiction  pro- 
ceeding under  authority  of  the  United  States, 
cannot  be  subsequently  tried  for  the  same 
offense  in  a  civil  court  exercising  authority 
in  that  territory.  In  the  course  of  its 
opinion  the  court  said    (206  U.  S.'  on  page 
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345,  27  Sup.  Ct.  751,  51  L.  Ed.  1084,  11  Ann. 
Gas.  640) : 

" '  We  assume  as  indisputable,  on  principle 
and  authority,  that  before  a  person  can  be 
said  to  have  been  put  in  jeopardy  of  life  or 
limb  the  court  in  which  l^e  was  acquitted  or 
convicted  must  have  had  jurisdiction  to  try 
him  for  the  offense  charged.  It  is  alike  in- 
disputable that  if  a  court-martial  has  juris- 
diction to  try  an  officer  or  soldier  for  a 
crime,  its  judgment  will  be  accorded  the 
finality  and  conclusiveness  as  to  the  issues 
involved  which  attend  the  judgments  of  a 
civil  court  in  a  case  of  which  it  may  legally 
take  cognizance.' 

"  Grafton  having  been  acquitted  of  the 
crime  of  homicide  by  a  court-martial,  and 
having  thereafter  been  convicted  in  the  civil 
courts,  the  Supreme  Court  reversed  the  case 
and  ordered  that  the  complaint  of  the  United 
States  against  Grafton  be  dismissed,  and 
that  he  be  discharged.  This  principle,  that 
a  man '  shall  not  be  placed  in  jeopardy  twice 
for  the  same  offense,  applies  to  misdemean- 
ors as  well  as  to  graver  crimes.  Ex  parte 
Lange,  85  U.  S.  (8  Wall.)  163,  21  L.  Ed. 
872. 

"  In  that  part  of  section  6  of  the  Selective 
Service  Law  above  quoted.  Congress  provided 
that  whoever  violated  such  section,  '  if  not 
subject  to  military  law,'  should  be  guilty  of 
a  misdemeanor,  and  upon  conviction  in  the 
District  Court  of  the  United  States  having 
jurisdiction  thereof,  be  punished  by  imprison- 
ment for  not  more  than  one  year,  and  pro- 
vided further,  in  the  alternative,  that  *if 
subject  to  military  law'  he  should  be  tried 
by  court-martial  and  suffer  such  punish- 
ment as  a  court-martial  may  direct,  thus 
recognizing  the  legal  principle  that  a  man 
may  not  be  subjected  to  trial  or  punishment 
twice  for  the  same  offense. 

''  This  is  not  the  case  of  a  plea  setting  up 
the  former  conviction  or  acquittal  of  the 
defendant  in  a  court  of  another  sovereignty. 
It  is  well  settled  that  an  acquittal  or  con- 
viction in  a  state  court  is  not  a  good  defense 
in  this  court;  but  the  rule  is  different  where 
both  courts  derive  their  powers  from  the 
same  sovereignty.  In  this  case  the  court- 
martial  and  the  District  Court  of  the  United 
States  sitting  in  this  district  both  derive 
their  powers  from  the  government  of  the 
United  States." 

Indictment  —  Sufficiency. —  In  Kreibich  t;. 
U.  S.,  (C.  C.  A.  8th  Cir.  1919)  261  Fed.  168, 
an  indictment  for  violation  of  this  section 
was  held  to  be  sufficient  which  alleged  in 
substance,    (1)    that  defendant  was   a  male 

Eerson  of  28  years  of  age,  a  resident  of  St. 
ouis.  Mo.,  a  registrant  and  subject  to  the 
jurisdiction  of  the  local  board  for  division 
IS  of  said  city,  (2)  that  he  was  before  that 
board  pursuant  to  said  act  and  the  acts 
amendatory  thereof  and  supplementary 
thereto,  and  the  regulations  promulgated  by 
the  President,  for  the  purpose  of  b!eing 
classified  for  service  under  said  acts  and 
regulations,  and  (3)  that  "for  the  purpose 
of   obtaining  a  more   deferred    classification 


than  that  to  which  he  was  rightfully  en- 
titled "  he  willfully,  feloniously,  and  cor- 
ruptly made  the  statements  set  out  in  the 
indictment,  which  were  to  the  effect  that  hia 
father  was  dependent  upon  him  for  support. 

Information  —  AUegation^ —  An  informa- 
tion charging  the  defendant  with  failure 
to  register  as  required  by  this  Act,  need  not 
allege  that  he  is  a  citizen  of  the  United 
States.  Brown  v.  U.  S.,  (G.  G.  A.  9th  Cir. 
1919)   257  Fed,  703,  168  C.  C.  A.  653. 

Verifioation, — ^An  information  alleging  a 
violation  of  this  Act  may  be  verified  by  an 
assistant  United  States  district  attorney,  for 
R.  S.  sec.  363  (4  Fed.  Stat.  Ann.  (2d  ed.) 
620)  gives  the  Attorney  General  power  to 
employ  attorneys  *'to  assist  the  district 
attorneys  in  the  discharge  of  their  duties  " 
and  places  no  restriction  upon  the  nowera  of 
such  assistant  district  attorneys,  such  veri- 
fication may  be  made  on  information  and 
belief,  since  there  is  no  statute  which  re- 
quires any  verification  of  an  information. 
Brown  r.  U.  S.,  (C.  C.  A.  9th  Cir.  1919)  257 
Fed.  703,  168  C.  C  A.  653. 

Bvidence  —  Admissibility, —  In  a  prosecu- 
tion for  failure  to  register  in  accordance 
with  the  provisions  of  this  \ct,  vouchers 
given  to  the  defendant  in  February,  1917, 
which  upon  their  face  indicate  that  at  that 
time  he  was  acting  as  deputy  sheriff,  of  a 
county  in  the  district  in  which  the  prosecu- 
tion was  brought,  are  admissible  as  public 
records,  and  may  be  taken  into  considera- 
tion by  the  jury  in  connection  with  other 
evidence  as  to  the  actual  residence  of  the 
defendant  on  June  5,  1917.  Brown  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1919)  257  Fed.  703,  168 
C.  C.  A.  653,  wherein  it  was  further  held 
that  evidence  that  the  defendant  had  been 
furnished  with  an  opinion  from  the  local 
advisory  board  to  the  effect  that  he  was 
not  required  to  register  was  held  to  have 
been  properly  excluded,  where  there  was  no 
offer  to  show  that  the  opinion  had  been  given 
on  or  prior  to  June  5,  1917. 

In  a  prosecution  under  this  section  for 
failure  to  register,  affidavits  made  by  the  de> 
fendant  several  years  previous  regarding 
other  matters  and  in  which  he  stated  that 
he  was  of  a  certain  age  at  that  time,  are 
inadmissible  in  evidence  against  him.  Gord- 
nier  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1920)  261 
Fed.  910,  wherein  the  court  said: 

"The  affidavits  which  were  introduced  in 
evidence  against  the  plaintiff  in  error  were 
not  confessions,  and  thev  can  hardly  be  said 
to  be  admissions,  not  having  been  against 
interest  at  the  time  when  they  were  made. 
Nor  are  they  judicial  admissions.  They 
stand  only  as  declarations  of  the  accused 
made  under  oath  at  a  time  lon^  prior  to  the 
enactment  of  the  law  under  which  he  is  here 
prosecuted.  They  would  undoubtedly  have 
been  admissible  in  evidence  if  there  had 
been  some  proof  tending  to  show  that  the 
plaintiff  in  error  was  in  fact  of  the  age 
which  he  represented  himself  to  be  at  the 
time  when  they  were  made.  In  brief,  the 
whole    case    against    the    plaintiff    in    error 
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jmts  upon  his  affidavits.  Unless  he  was 
within  the  prescribed  age,  he  committed  no 
crime  by  failing  to  register.  The  fact  that 
he  was  subject  to  registration  cannot  be 
established  beyond  a  reasonable  doubt  by  the 
oontenta  of  the  affidayits." 

Vci.  IX,  p.  1 1 62,  sec.  1 2.     [First  ed., 
1918  Supp.,  p.  1022.] 

Extent  of  tone. —  This  section  and  the 
Presidential  regulations  promulgated  there- 
under provide  "  for  a  zone  five  miles  wide 
around  every  military  camp,  and  if  any  such 
zone  takes  in  any  portion  of  an  incorporated 
city  or  town  within  which  the  sale  of  alco- 
holic liquor  is  not  prohibited  by  state  or 
local  law,  then  only  so  much  of  the  terri- 
tory of  such  city  or  town  can  be  included  in 
the  prohibited  zone  as  lies  within  one-half 
mile  from  the  nearest  boundary  of  the  camp." 
Evans  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1919)  261 
Fed.  902. 

Measurement  of  distance  from  camp  to 
place  of  sale. —  In  determining  whether  the 
place  of  business  of  a  defendant  in  a  prosecu- 
tion under  this  section  is  within  a  pro- 
hibited zone  around  a  camp,  the  distance  is 
to  be  measured  in  a  straight  line  rather  by 
measuring  the  distance  an  automobile  would 
travel  in  going  from  the  camp  to  the  de- 
fendant's place  of  business.  Evans  r.  U.  S., 
(C.  C.  A.  2d  Cir.  1919)  261  Fted.  902. 

Transportation  of  liqnor  in  prohibited 
sones  as  offense. — iWhile  this  section  does  not 
designate  the  "  transportation "  of  liquor 
UP.  an  offense,  it  does  provide  for  regulations 
to  be  promulgated  by  the  President,  and  sec- 
tion 1  of  the  regulations  promulgated  June 
27,  1918,  specincally  prohibits  that  any 
liquor  be  "transported  to  any  place  within 
any  such  zone."  Robertson  v.  U.  S.,  (G.  G. 
A.  8th  Gir.  1919)  262  Fed.  948. 

Transportation  to  private  home  for  use  of 
family, —  The  regulation  promulgated  pursu- 
ant to  this  section  by  the  President  July  3, 
1918,  prohibitinjB^  the  carrying  of  liquors 
into  any  place  within  five  rnues  of  a  military 
camp  and  containing  a  proviso  excluding 
from  its  operation  the  carrying  of  such  liquor 
to  a  private  home  for  use  of  members  of  the 
family  or  bona  fide  guests,  is  not  violated 
by  one  who  carries  such  liquor  to  his  home 
for  the  use  of  his  wife  in  cooking  and  for 
use  medicinally  by  an  aged  relative,  who 
from  time  to  time  stopped  at  his  home. 
Leitch  i>.  U.  8.,  (App.  Gas.  D.  G.  1919)  261 
Fed.  456. 

"  Newbro's  Herpicide "  was  held  to  be  an 
alcoholic  liquor  within  the  meaning  of  this 
section  in  U.  S.  v.  Kinsel,  (W.  D.  Wash. 
1918)   263  Fed.  141. 

Ending  of  war  as  affecting  prosecution  fox 
violation. —  This  section  remained  in  force 
After  the  passing  of  the  emergency  existing 
at  the  time  of  its  enactment,  for  it  contains 
no  such  limitation  or  restriction  as  appears 
in  other  parts  of  the  act  which  are  in  terms 
made  effective  "  for  the  period  of  the  present 
emergency "   or  **  during   the  present  war," 


and  it  is  therefore  unnecessary  to  determine 
whether,  at  the  time  the  acts  were  done 
which  were  alleged  to  constitute  a  violation 
of  this  section,  the  war  had  or  had  not 
ended.  Laughter  v.  U.  IS.,  (G.  G.  A.  5th 
Gir.  1919)  261  Fed.  68,  171  G.  G.  A.  664, 
affirming  a  conviction  for  violation  of  this 
section  and  also  for  conspiracy  to  violate  it. 

Prosecution  by  information. —  In  Robert- 
son V,  U.  S.,  (G.  G.  A.  8th  Gir.  1919)  262 
Fed.  948,  it  was  contended  that  a  person 
violating  section  12  could  be  proceeded 
against  only  by  indictment.  Answering  this 
contention,  the  court  said: 

"  The  next  proposition  is  that  the  accused 
could  be  proceeoed  against  only  b}r  indict- 
ment. The  argument  advanced  is  that, 
although  the  statute  did  not  provide  for 
imprisonment  beyond  one  year,  and  made 
no  provision  for  jail  sentence  to  be  at  '  hard 
labor,'  and  although  the  sentence  was  for  less 
than  a  year,  and  no  requirement  therein  of 
hard  labor,  yet  that  the  sentence  might  have 
required  such  hard  labor,  and  therefore 
might  have  been  an  '  infamous  punishment.' 
No  hard  labor  requirement  could  have  been 
attached  to  this  sentence,  because  the  maxi- 
mum imprisonment  permitted  was  one  year, 
and  hard  labor  was  not  expressly  permitted 
by  the  statute.  Ex  parte  Karstendick,  98 
U.  S.  396,  23  L.  Ed.  889;  In  re  Mills,  135 
U.  S.  263,  10  Sup.  Ct.  7*62,  34  L.  Ed.  107. 
The  reliance  placed  b^  the  counsel  of  ac- 
cused upon  the  provision  in  section  338  of 
the  Griminal  Gode  (Act  March  4,  1909,  35 
Stat.  p.  1088),  that  the  omission  of  the 
words  '  hard  labor '  irom  the  provisions  of 
the  Griminal  Gode  should  not  denrive  t^e 
court  of  the  power  to  impose  suc^,  is  not 
well  foundi;d.  That  provision  referred  lo 
that  statute  alone,  and  has  no  application 
to  this  one,  subsequently  enacted. 

Allegations  in  informiation, — ^An  informa-< 
tion  under  this  section  is  not  defective  be-> 
cause  it  fails  to  allege  that  the  offense 
charged  was  not  punishable  under  the  .Arti- 
cles of  War.  Robertson  t\  U.  S.,  (G.  G.  A; 
8th  Cir.  1919)  262  Fed.  948.  Regardmg 
the  necessity  of  such  an  allegation,  the  court 
said: 

''Such  exception  in  the  statute  was  no 
part  of  the  definition  of  the  offense,  and 
was  a  matter  of  defense,  rather  than  one 
necessary  to  be  alleged  in  the  information." 

It  was  also  contended  that  the  President 
had  no  authority  to  prohibit  the  "  transpor- 
tation "  of  liquor  within  the  camp  zone,  but 
if  he  had  such  authority,  the  information 
waa  fatally  defective  in  failing  to  state 
that  such  regulations  had  been  made.  Gon- 
cerning  such  contention,  the  court  said: 

"  The  statute  gave  the  President  power 
to  make  regulations  'governing  the  prohibi- 
tion of  alcoholic  liquors  in  or  near  military 
camps,'  and  prescribed  the  punishment  for 
violation  of  such  regulations.  Gongress.  hav- 
ing declared  the  purpose  of  the  regulations 
and  the  punishment  for  violation  of  them, 
could  and  did  leave  the  definition  of  those 
regulations   to  the   Executive.     The   regula- 
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lion  prohibiting  the  transportation  of  li(|uor 
within  oertain  reasonable  limits  'near'  the 
camps  was  well  within  the  authority  granted. 
Such  a  regulation  has  the  effect  of  law,  and 
it  was  not  necessary  to  plead  its  existence 
in  the  information.  The  information  prop- 
erly covered  this  phase  of  the  accusation,  by 
alleging  facts  which  would  bring  the  acts 
charged  within  the  regulations." 

Evidence  —  Admissibility. —  In  a  prosecu- 
tion under  this  section  for  selling  alcoholic 
liquors  to  a  seaman  of  the  United  States 
navy  while  in  uniform,  evidence  on  behalf 
of  one  of  the  defendants  that  he  believed  the 
liquors  were  ordered  by  a  woman  accom- 
panying the  seaman,  were  intended  for  her 
own  use  and  that  he  charged  them  to  her,  is 
admissible.  Fetters  i;.  U.  S.,  (C.  G.  A.  9th 
Cir.  1919)  260  Fed.  142,  171  C.  C.  A.  178. 
Regarding  the  admissibility  of  such  evidence, 
the  court  said: 

"  There  was  testinkonv  to  the  effect  that 
George  Fetters,  who,  it  is  admitted,  was 
not  in  the  dance  hall,  had  some  conununi- 
cation  with  his  wife,  and  that  he  gave  her 
a  package  which  subsequently  turned  out 
to  be  liquor.  Mrs.  Fetters  did  not  testify. 
Fetters  testified  that  he  got  the  order  for 
the  liquor,  wine,  and  beer  from  Mrs.  Lewis, 
And  that  Mrs.  Fetters  told  him  in  the  bar- 
room that  Mrs.  Lewis  wanted  the  '  stuff ' 
Eacked  in  a  box,  that  he  charged  Mrs. 
ewis  for  it  all.  Thereupon  the  court  struck 
out  the  testimony  *  with  reference  to  the 
whole  thing,'  meaning,  we  take  it,  the  state- 
ments of  Mrs.  Fetters  to  Fetters;  the  judge 
stating  that  he  thought  the  witness  was 
telling  out  Mrs.  Lewis  making  application 
for  the  liquor  and  wine.  Defendants'  coim- 
sel  objected  to  striking  out  the  testimony, 
whereupon  the  court  asked  Fetters  if  all 
that  he  knew  about  the  person  the  liquors 
'were  ordered  for  was  what  Mrs.  Fetters 
came  and  told'  him.  Fetters  replied,  'Yes.' 
Thereupon  the  court  struck  out  the  testi- 
mony on  that  subject,  and  defendants'  coim- 
sel  saved  an  exception.  Fetters  said  that 
a  few  days  afterwards  Mrs.  Lewis  promised 
to  pay  the  bill. 

"Inasmuch  as  it  was  not  contended  that 
Fetters  was  present  with  CranfiU  or  the 
party  at  the  time  the  liquors  were  ordered, 
the  principal  circumstances  relied  upon  by 
the  proseontion  were  that  Mrs.  Fetters  went 
to  the  barroom  and  got  a  package  from  her 
husband,  and  that  the  package  contained 
liquor.  Fetters  denied  having  sold  liquor  to 
men  in  uniform,  and  said  that  he  had  issued 
orders  to  his  employes  that  no  liquors  were 
to  be  sold  to  men  in  uniform. 

''As  against  George  Fetters  we  think  it 
was  prejudicial  error  to  strike  out  his  tes- 
timony as  to  what  Mrs.  Fetters  told  him 
when  she  went  for  the  liquors.  As  the  case 
developed,  the  effect  of  the  ruling  deprived 
him  of  his  main  defense,  an  honest  belief  on 
his  part  that  the  liquors  were  bought 
by  order  of  Mrs.  Lewis  for  her  own  use. 
Intrinsically    the    delivery    of    the    liquors 


would  Lave  only  an  ambiguous  significance, 
and  he  had  a  right  to  explain  the  transac- 
tion, and  in  so  doing  could  testify  to  what 
was  then  and  there  said  to  him  by  the  per- 
son who,  according  to  his  story,  was  the 
only  one  present  when  he  packed  or  deliv- 
ered the  liquors.  Whether  such  testimony 
was  true  or  false  is  not  for  us  to  say;  but 
that  it  was  competent  is  clear  to  us." 

Vol.  IX,  p.  1 1 63,  sec.  1 3.     [First  ed., 
1918  Supp.,  p.  1022.]  . 

Constitutionality. —  To  same  effect  as  sec- 
ond paragraph  of  1919  Supplement  annota- 
tion, see  Blanc  v.  U.  S.,  (0.  C.  A.  9th  Cir. 
1919)  258  Fed.  921,  169  C  C.  A.  641. 

This  section  was  enacted  pursuant  to  the 
authority  conferred  on  Congress  by  section 
8  of  article  1  of  the  Constitution  of  the 
United  States  "  to  raise  and  support  armies  " 
and  **  to  make  all  laws  which  shall  be  necea- 
sary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  govern- 
ment of  the  United  States,  or  in  any  depart- 
ment or  o£Bcer  thereof." 

It  is  not  the  exercise  of  the  police  power 
of  the  state,  but  the  constitutional  authority 
of  the  United  States.  Grancourt  v.  U.  S.» 
(C.  C.  A.  9th  Cir.  191»)  258  Fed.  25,  150 
C.  C.  A.  163. 

Amendment  of  this  section  by  Act  of  Jnly 
9,  xgxS,  c.  143,  subc.  xiv,  1918  Supp.  p.  896, 
did  not  have  the  effect  of  relieving  from  lia- 
bility to  prosecution  and  punishment  an 
offender  against  this  section,  in  view  of  the 
saving  provisions  in  R.  S.  sec.  13  (0  Fed. 
Stat.  Ann.  (2d  ed.)  393),  which  section  is 
still  in  force.  Gk>ublin  r.  U.  S.,  (CCA. 
W:h  Cir.  1919)  261  Fed.  5,  171  C.  C  A.  601; 
De  Four  t\  U.  S.,  (C  C.  A.  9th  Cir.  1919) 
260  Fed.   596,  171  C  C  A.  360. 

''House  of  ill  fame^  brothel  or  bawdy- 
house."— In  Thaler  v,  U.  S.,  (C  C  A.  6th 
Cir.  1919)  261  Fed.  746,  the  court,  in  dis- 
cussing the  terms  **  house  of  ill  fame,  brothel 
or  bawdyhouse,"  as  used  in  this  section, 
said: 

''To  constitute  a  place  a  bawdyhouse.  it 
is  not  necessary  that  such  house  supply  the 
prostitutes,  nor  that  it  cater  only  to  the 
ledierously  disposed.  A  house  is  bawdy,  if 
persons  are  knowingly  permitted  to  frequent 
it  for  the  purpose  of  unlawful  sexual  inter- 
course (see  People  r.  Gastro,  75  Mich.  127, 
133,  42  N.  W.  937),  although  such  character 
is  not  generally  known,  save  to  the  laadiTi- 
ously  inclined  and  to  panders.  If  prostitu- 
tion, in  the  sense  of  involving  pecuniary 
reward,  is  thought  essential  (there  are  au- 
thorities both  ways),  it  is  enough  to  say 
that  the  testimony  in  the  instant  case  would 
support  an  inference  of  prostitution,  al- 
though the  record  is  silent  as  to  money  pay- 
ment, as  such,  to  the  women. 

"Although  in  one  or  more  jurisdictions 
proof  of  reputation  seems  to  be  necessary 
to   constitute   a    'house   of   ill   fame/    and 
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while  in  some  jurisdictions  proof  of  gen- 
eral, reputation  is  permitted  m  support  of 
a  charge  of  keeping  a  house  of  that  charac- 
ter (although  in  others  it  is  not),  yet  in 
general  popular  acceptation  the  terms 
'  bawdyhouse/  '  brothel/  and  *  house  of  HI 
fame'  are  synonymous  (see  Ontury  Dic- 
tionary) ;  and  in  many  jurisdictions  they 
are  held  to  be  such  (4  Words  and  Phrases, 
title  'House  of  111  Fame';  1  Words  and 
Phrases,  title  '  Bawdyhouse/  and  cases  cited; 
State  r.  Boardman,  64  Me.  628,  629 ;  State  v, 
Keithley,  142  Mo.  App.  417,  423,  127  S.  W. 
406).  In  the  statute  here  involved,  the 
words  are,  'house  of  iil  fame,  brothel  or 
bawdyhouse.'  An  allegation  that  the  hotel 
was  a  '  bawdyhouse'  would  thus  have  been 
sufScient,  and  the  indictment  as  drawn  was 
satisfied,  so  far  as  the  description  of  the 
house  is  concerned,  hj  proof  that  it  was  a 
'  bawdyhouse';  a  findinff  to  that  effect  being 
necessarily  covered  by  &e  verdict. 

"  The  statute  makes  it  an  offense  '  to  aid 
or  abet  prostitution,'  even  though  there  is 
no  resort  to  a  bawdyhouse,  brothel,  or  house 
of  ill  fame.  The  gist  of  the  offense  charged 
is  the  assisting  of  the  four  persons  in  ques- 
tion to  find  (and  be  received  in)  a  house 
of  such  character  that  their  lustful  purposes 
could  therein  be  carried  out.  The  three 
characterizations  used  in  the  indictment  were 
merely  descriptive  of  one  and  the  same  of- 
fense, and  defendant  could  not  have  been 
prejudiced  by  the  inclusion  of  the  words 
'  house  of  ill  fame,'  even  were  the  proof 
thought  to  be  lacking  as  to  such  character, 
if  to  be  distinguished  from  the  other  charac- 
ter assigned.  Bennett  r.  United  States  (G. 
0.  A.  6)  194  Fed.  630,  633,  114  C.  C.  A. 
402;  Daniels  v.  United  States  (C  C.  A.  6) 
196  Fed.  459,  464,  116  C.  C.  A.  233." 

Necessity  of  district  attorney  signing  in- 
dictment.— ^An  indictment  for  a  violation  of 
this  section  is  not  defective  because  of  the 
failure  of  the  district  attorney  to  attach  his 
signature  thereto.  Nakano  v.  U.  S.,  (C.  C. 
A.  9th  Gir.  1920)  262  Fed.  761. 

Information. —  Keeping  a  house  of  ill- 
fame  in  violation  of  this  section  is  not  an 
infamous  crime,  but  a  misdemeanor  both  by 
the  terms  of  ^e  section  and  under  PencJ 
Laws,  sec.  335,  7  Fed.  Stat.  Ann.  (2d  ed.) 
987,  and  may  be  prosecuted  by  information. 
Pollard  V.  U.  S.,  (C.  C.  A.  5th  Cir.  1919) 
261  Fed.  336;  Blanc  v.  U.  S.,  (G.  G.  A.  9th 
Cir.  1919)  268  Fed.  921,  169  G.  G.  A.  641; 
De  Four  t?.  U.  S.,  (G.  G.  A.  9th  Gir.  1919) 
260  Fed.  596,  171  G.  G.  A.  360;  Brown  v.  U. 
S.,  (C.  G.  A.  9th  Cir.  1919)  260  Fed.  752, 
171  C.  G.  A.  490.  In  the  last  case  the  court 
laid: 

"  The  contention  on  the  part  of  the  plain- 
tiff in  error  that  the  off^ise  charged  against 
her  could  only  be  prosecuted  by  indictment 
is  wholly  without  merit,  since  the  pimish- 
ment  prescribed  by  law  for  a  conviction 
thereof  is  a  fine  or  imprisonment  not  ex- 
ceeding one  year,  or  both,  in  the  discretion 
of  the  court. 


"By  act  of  Gongress  a  sentence  to  im- 
prisonment for  a  period  longer  than  one 
year,  or  to  imprisonment  and  confinement 
at  hard  labor,  may  be  ordered  to  be  exe- 
cuted in  a  state  prison  or  Denitentiary,  and 
such  imprisonment,  whether  with  or  with- 
out hard  labor,  is  an  infamous  punishment. 
Mackin  c.  United  States,  U7  U.  a  348,  362, 
6  Sup.  Gt.  777,  29  L.  Ed.  909.  But  that  a 
crime  the  punishment  for  which  is  confined 
to  imprisonment  in  a  county  jail  is  but  a 
misdemeanor,  and  may  be  prosecuted  by  in- 
formation, has  long  been  settled.  United 
States  V.  Waller,  fed.  Gas.  No.  16,634,  1 
Sawy.  701;  United  States  t\  J.  Lindsay 
Wells  Go.  (D.  G.)  186  Fed.  248;  In  re  Bon- 
ner, 151  U.  S.  242,  14  Sup.  Gt.  323,  38  L. 
Ed.  149,  and  cases  there  cited;  Em  parte 
Wilson,  114  U.  S.  417,  425,  5  Sup.  Gt.  936, 
29  L.  Ed.  89." 

Suffieiency, — ^An  information  for  a  viola- 
tion of  this  section  need  not  allege  that  the 
offense  was  committed  knowingly.  De  Four 
V  U.  8.,  (C.  G.  A.  9th  Gir.  1919)  260  Fed. 
696,  171  G.  G.  A.  360. 

A  count  is  sufficient  which  charges  the  de- 
fendant with  unlawfully,  knowingly  and  wil- 
fully receiving  and  permitting  to  be  re- 
ceived and  to  remain  for  immoral  purposes  — 
i.  e.,  for  the  purpose  of  assignation  and  pros* 
titution-^»a  woman  into  a  structure,  etc., 
then  and  there  used  for  the  purpose  of  lewd- 
ness, assignation  and  prostitution,  within 
the  prohibited  zone  of  a  cantonment  used  for 
military  purposes.  It  is  not  necessary  to 
charge  the  defendant  with  having  been  the 
owner  of  or  in  control  of  the  premises.  If 
he  knowingly  aided  and  abetteid  the  owner 
or  proprietor  by  giving  a  woman  entrance  to 
the  premises  for  such  purposes,  his  ?uilt  is 
that  of  a  principal  and  may  be  so  charged* 
Pollard  V.  U.  S.,  (G.  G.  A.  5th  Gir.  1919) 
261  Fed.  336. 

Judicial  notice  of  location  of  honse. —  In  a 
prosecution  for  a  violation  of  this  section, 
the  court  may  properly  take  judicial  notice 
of  the  fact  the  defendant's  house  was  less 
than  &ve  miles  from  a  United  States  mili- 
tary encampment.  Anaine  v.  U.  S.,  (G.  G. 
A.  9th  Gir.  1919)  260  Fed.  827,  171  G.  G.  A. 
553. 

Evidence  —  AdmieaibiUiy. —  In  a  prosecu- 
tion for  a  violation  of  this  section,  evidence 
of  the  general  reputation  of  the  house  main- 
tained by  the  defendant  is  admissible  for  the 
value  which  it  may  have  in  determining  the 
question  of  the  defendant's  guilt  or  inno- 
cence where  there  is  other  evidence  tending 
to  establish  that  the  house  was  a  house  of 
ill-fame.  Anzine  r.  U.  S.,  (G.  G.  A.  9th  Gir. 
1919)   260  Fed.  827,  171  G.  G.  A.  653. 

On  the  same  principle,  evidence  that  a 
woman  living  on  the  premises  was  soliciting 
prostitution  there,  when  arrested,  is  ad- 
missible. Kakano  v,  U.  S.,  (1920)  262  Fed. 
761. 

Evidence  of  a  physician  of  the  city  board 
of  health  as  to  tne  diseased  physical  condi- 
tion of  certain  women  found  on  the  prem- 
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ises  of  the  defeodant,  is  admiseible  in  a 
prosecution  under  this  section,  as  evidence 
tending  to  prove  the  character  of  the  house. 
Anzine  V.  U.  S.,  (C.  C.  A.  1M9)  260  Fed. 
827,  171  C.  C.  A.  663;  Nakano  t>.  U.  S., 
(1920)    262  Fed.  761. 

In  a  prosecution  for  a  violation  of  this 
section,  testimony  of  certain  police  officers 
repeating  questions  asked  of  the  defendant 
by  certain  soldiers  as  to  whether  there  were 
.any  women  in  the  house  conducted  by  the 
defendant,  transactions  of  an  immoral 
character  with  such  women,  and  testimony 
of  the  policemen  that  the  occupation  of  tke 
women  in  the  house  was  that  of  prostitution, 
was  held  to  have  been  properly  admitted  as 
relevant,  material  and  competent.  Gran- 
court  t\  U.  S.,  (C.  C.  A.  9th  Cir.  1919)  268 
Fed.  25,  169  C.  C.  A.  163. 

In  a  prosecution  for  a  violation  of  this 
section  evidence  that  the  defendant  had  pre* 
▼iously  conducted  houses  of  ill-fame,  is  ad- 
missible to  rebut  an  inference  of  mistake, 
want  of  guilty  knowledge,  wronc^ful  purpose 
or  innocent  intent.  De  Four  r.  U.  S.,  (C. 
C.  A.  9th  Cir.  1919)  260  Fed.  596,  171  C.  C. 
A.  360. 

In  a  prosecution  under  this  section  for  as- 
sisting certain  persons  to  find  and  be  re- 
ceived in  a  hotel  of  such  character  that  their 
lustful  purposes  could  therein  be  carried  out, 
evidence  that  they  were  served  with  liquor 
while  in  their  rooms  is  relevant  and  admis- 
sible. Thaler  v,  U.  S.,  (C.  C.  A.  6th  Cir. 
1919)    261   Fed.   746,   wherein   it  was  said: 

"There  was  no  error  in  re.fusing  to  strike 
out  the  testimony  that  liquor  was  furnished 
the  party,  notwithstanding  defendant  was 
not  present  at  that  time.  While  neither  he 
nor  the  hotel  men  were  on  trial  for  selling 
liquor  (it  was  an  oifense  to  sell  liquor  to 
a  soldier  in  uniform),  the  testimony  that 
liquor  was  furnished  was  a  natural  part  of 
the  narrative  of  the  entire  occurrence;  it 
bore  upon  the  credibility  of  the  story  of  the 
transaction  in  the  vital  respects  involved; 
that  the  proof  was  strong  enough  without 
it  did  not  render  it  irrelevant,  and  we  can- 
not say  that  the  furnishing  of  several  orders 
of  liquor  to  a  party  so  composed,  in  a  pri- 
vate room,  had  no  tendency  to  support  a 
conclusion  that  rooms  were  being  let  for 
purposes  of  illicit  sexual  relation.  The  fact 
that  the  liquor  was  ordered  from  and  paid 
for  to  the  bell  boy  did  not  necessarily  de- 
Rtroy  the  relevancy  of  the  testimony." 

Sufjioiency, —  In  De  Four  v,  U.  S.,  (C.  C. 
A.  9th  Cir.  1919)  260  Fed.  596,  171  C.  C.  A. 
360,  it  was  held  that  the  evidence  was  suffi- 
cient to  sustain  a  conviction  for  a  violation 
of  this  section. 

Sentence. —  Where  a  defendant  is  found 
guilty  of  a  violation  of  this  section,  he  may 
be  sentenced  to  consecutive  terms  of  im- 
prisonment on  the  various  counts  and  to  pay 
a  fine  on  each  count,  despite  the  fact  that 
the  offenses  charged  constitute  but  one  con- 
tinuous offense,  if  the  aggregate  of  the 
sentences  and  fines  are  less  than  the  maxi- 


mum punishment  fixed  by  this  section. 
Anzine  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1919)  260 
Fed.  827,  171  C.  C.  A.  663. 

Vol.  IX,  p.  1237,  sec.  6.     [First  ei, 

vol.  VII,  p.  1072.] 
Shooting  of  constable  attempting  to  arrest 
without  warrant  as  murder. —  A  constable 
may  arrest  a  deserter  without  a  warrant  and 
if  the  deserter  resists  and  kills  the  constable 
he  is  guilty  of  the  crime  of  murder.  Boat- 
wright  V.  State,  (1919)  120  Miss.  883,  83 
So.  311. 

Vol.  IX,  p.  1242,  sec.  1998.    [First 

ed.,  1914  Supp.,  p.  43.] 
Re-enlistment  in  naval  service. — ^An  en- 
listed man  who  in  time  of  peace  has  in- 
curred the  penalties  for  desertion  prescribed 
by  this  section  and  R.  S.  sec.  1996  (see  same 
page  of  vol.  IX),  and  who  has  received  an 
unconditional  pardon  for  such  offense,  is 
Ciigible  for  re-entry  into  the  naval  service. 
(1918)  31  Op.  Atty.-Gen.  226. 

Vol.  IX,  p.  1254,  art.  2.     [First  ed., 
1918  Supp.,  p.  977.] 

The  acceptance  by  an  ofiBcer  of  a  captain's 
commission,  carrying  the  privileges  and  pay 
of  the  office,  is  amply  sufficient  proof  that 
he  is  subject  to  military  law.  Ex  p.  Givins, 
(N.  D.  Ga.  1920)   262  ^'ed.  702. 

"In  the  field."— In  Ex  p,  Jochen,  (S. 
D.  Tex.  1919)  257  Fed.  200,  it  was  held  that 
a  superintendent  of  the  quartermaster  corps, 
serving  with  the  army  on  the  Mexican  border 
during  the  war  between  the  United  States 
and  Germany,  and  at  a  time  when  there  were 
frequent  disturbances  on  the  border,  was 
serving  with  the  army  "  in  the  field  "  within 
the  meaning  of  paragraph  (d)  of  this  sec- 
tion. In  defining  the  term  "in  the  field," 
Hutcheson,  J.,  said: 

"  I  hold  that  the  terms  '  in  the  field  *  were 
used  by  Congress  in  the  meaning  and  sense 
given  to  them  in  the  general  orders  of  the 
War  Department,  as  follows: 

"  *  Field  service  is  defined  to  be  service  in 
mobilization,  concentration,  instruction  or 
maneuver  camps  as  well  as  service  in  cam- 
paign, simulated  campaign  or  on  the  march.' 

"And,  second,  that  if  in  this  I  am  mis- 
taken, and  the  words  are  not  broad  enough 
to  embrace  armies  in  concentration,  ma- 
neuver, and  mobilization  camps,  but  must 
have  application  only  where  tne  armies  are 
in  or  expecting  actual  conflict,  that  the  con- 
ditions on  the  border  during  the  period  of 
Jochen's  service  were  such  as  that,  in  the 
more  limited  sense  as  well,  the  armies  with 
which  he  was  serving  were  *in  the  field.'** 

A  cantonment  in  the  United  States  where 
during  a  war  troops  are  trained  for  overseas 
service  in  the  theater  of  operations  is  » 
place  where  troops  may  be  said  to  be  "in 
the  field  "  within  the  meaning  of  this  sec- 
tion. Consequently,  a  civilian  employee  at  such 
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a  cantonment  charged  with  rendering  false 
claims  against  the  United  States  is  subject  to 
military  law  and  may  be  tried  by  a  court- 
martial.  Hines  v.  Mikell,  (C.  C.  A.  4th  Cir. 
1919)  259  Fed.  28,  170  C.  C.  A.  28,  reversing 
(E.  D.  S.  C.  1918)  253  Fed.  817,  in  1919  Sup- 
plement annotation.  In  passing  upon  this  ques- 
tion, the  court  said:  "  In  time  of  war,  with 
aome  exceptions,  practically  the  entire  army 
is  'in  the  field,'  but  not  necessarily  '  in  the 
theater  of  operations.'  This  would  be  undoubt- 
edly true  in  case  of  war  within  our  borders, 
and  we  can  conceive  of  no  reason  why  the  army 
in  America  engaged  in  training  and  preparing 
for  service  on  the  firing  line  overseas  should 
not  be  considered  and  treated  as  a  com* 
ponent  part  of  the  entire  army,  the  majority 
of  whom  were  actually  engaged  on  the  firing 
line.  To  maintain  those  who  were  '  over 
there,'  it  was  necessary  to  have  a  reserve 
force  located  so  near  thereto  as  to  be  avail- 
able in  the  case  of  an  emergency,  and  during 
the  war  just  ended  it  was  very  essential  that 
they  should  continue  to  increase  such  reserve 
force  under  the  selective  draft,  and  in  order 
to  do  this  the  individual  had  to  be  mustered 
into  the  service  and  undergo  strict  discipline 
and  training  so  that  he  might  render  efficient 
service  under  the  modern  mode  of  warfare. 
It  seems  perfectly  clear  that  from  the  mo* 
ment  he  entered  the  service  he  was  in  every 
sense  of  the  word  a  part  of  the  army,  and 
■when  he  was  taken  to  the  cantonment  he 
thereby  was  serving  with  the  army  Mn  the 
Held,'  doing  practically  everything  required 
of  a  soldier  save  that  of  engaging  in  actual 
combat.  All  the  training  he  received  was  for 
the  purpose,  as  we  have  stated,  oi  qualifying 
him  for  the  contest  that  was  going  on,  as  we 
all  know,  at  a  fearful  rate. 

"If  an  individual  during  peace  had  en- 
listed at  an  army  post  he  could  not,  ao  long 
as-  he  remained  there,  in  any  sense  of  the 
word  be  deemed  to  be  engaged  in  the  service 
'  in.  the  field.'  However,  those  who  entered 
the  cantonment  took  the  first  step  which  was 
to  lead  them  to  the  firing  line,  and  they  were 
then  as  much  '  in  the  field '  in  pursuance  of 
such  training  as  those  who  were  encamp^ 
OL  the  fields  of  Flanders  awaiting  orders  to 
etjter  the  ^gagement." 

Civilian  employees. —  It  is  not  necessary 
that  a  person  be  in  uniform  in  order  to  be 
a  part  of  the  land  forces  of  the  United  States 
and  subject  to  military  jurisdiction.  Thus, 
a  civilian  serving  as  superintendent  of  the 
quartermaster  corps  with  troops  on  the  Mexi- 
can border  during  the  war  between  the  Uni- 
ted States  and  Germany,  is  a  part  of  the 
land  forces  of  the  United  States  and  may  be 
tried  by  a  military  tribunal  for  offenses  com- 
mitted by  him  while  with  the  army.  Ex  p. 
Jochen,  (S.  D.  Tex.  1919)  257  Fed.  200. 

Vol.  IX,  p.  1259,  art  8.     [First  ed., 

1918  Supp.,  p.  978.] 

The  term  « district"  used  in  this  section 
has  no  technical  military  meaning,  but  in- 


cludes the  territory  occupied  by  a  perma- 
nent military  camp.  Ea  p.  Givins,  (N.  D. 
Ga.  1920)   262  Fed.  702. 

The  commander  of  a  camp  may  appoint  a 
general  court-martial  when  authorized  to  do 
so  by  the  President.  Ex  p,  Givins,  (N.  D. 
Ga.)   1920)  262  Fed.  702. 

Vol.  IX,  p.  1273,  art.  50.     [First  ed., 

1918  Supp.,  p.  986.] 

Promotion  of  officer  while  awaiting  trial  by 
general  covrt-martial  as  constructive  pardon. 
— The  promotion  of  an  officer  of  the  Navy 
while  under  charges  awaiting  trial  by  gen- 
eral court-martial  does  not  operate  as  a 
constructive  pardon  of  the  offenses  charged 
s^inst  him.  Thus  where  an  ensign  in  the 
Navy,  while  under  charges  general  in  their 
nature  and  not  peculiar  U)  his  office  of 
ensign,  was  commissioned  a  lieutenant,  -and 
was  thereafter  found  guilty  of  such  charges 
by  a  general  court-martial  and  sentenced  to 
be  dismissed  from  the  service,  the  Secretary 
of  the  Navy  was  authorized  bv  the  law  in 
mitigating  his  sentence  with  reierence  to  the 
grade  in  which  he  was  permanently  serving. 
(1919)  31  Op.  Atty.Gen.  419. 

Vol.  IX,  p.  1281,  art.  74.    [First  ed., 

1918  Supp.,  p.  991.] 
Jurisdiction  of  civil  cooits. —  Congress,  by 
re-enacting  in  the  Act  of  August  29,  1916,  the 
Articles  of  War  did  not  vest  in  the  military 
courts  in  war  time  exclusive  jurisdiction  to 
try  and  punish  a  soldier  for  the  murder  of  a 
civilian  at  a  place  within  the  jurisdiction  of 
a  state,  and  not  within  the  confines  of  any 
camp  or  place  subject  to  the  control  of  the 
federal  civil  or  military  authorities,  desoite 
the  words  in  Art.  74,  "  except  in  time  of 
war,"  qualifying  the  duty  of  a  military  com- 
mander, impost  bv  that  article,  to  respond 
to  the  demand  by  state  authority  for  the 
surrender  of  military  offenders  against  the 
state  criminal  laws,  and  the  grant  in  Art. 
92,  expressed  in  the  form  of  a  negative 
pregnant,  of  authority  to  courts-martial  to 
tiy  capital  crimes  when  oonunitted  bv  an 
ofacer  or  soldier  within  the  geographical 
limits  of  the  United  States  and  the  District 
of  Columbia  in  time  of  war,  both  of  which 
provisions  take  their  origin  in  the  Act  of 
March  3,  1863,  and  were  drawn  from  the 
terms  of  that  act  as  re-expressed  in  the  Re- 
vision of  1874.  Caldwell  v,  Parker,  (1920) 
252  U.  S.  376,  40  S.  Ct  388,  64  U.  S.  (L. 
ed.)  — . 

Vol.  IX,  p.  1283,  art.  82.    [First  ed., 

1918  Supp.,  p.  993.] 

Persons  not  triable  as  spies  by  military 
tribunals. —  A  person  apprehended  on  United 
States  territory  not  imder  martial  .law, 
who  had  not  entered  any  camp,  fortification, 
or  other  military  premises  of  the  United 
States  and  who  had  not  come  through  the 
fighting  lines  or  field  of  military  operations, 
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cannot  be  tried  as  a  spy  by  a  military  tri- 
bunal, and  to  such  a  case  H.  S.  sec.  1343  and 
this  article  of  the  Articles  of  War  catinot 
constitutionally  be  applied.  81  Op.  Atty.- 
Gen.  356. 

Vol.  IX,  p.  1286,  art.  92.     [First  ed., 

1918  Supp.,  p.  994.] 

Jurisdiction  of  civil  courts. —  See  supra, 
this  title,  p.  813. 

Time  of  war. —  For  military  persons  a 
time  of  war,  within  the  meaning  of  this  sec- 
tion, continues  from  the  date  of  the  declara- 
tion of  war  by  Congress  until  some  formal 
proclamation  of  peace  by  an  authority  com- 
nr tent  to  proclaim  it.  iUw  p.  Givins,  (N.  D. 
Ga.    1920)    262   Fed.   702. 

Necessity  of  allegation  in  reoord  of  court- 
martiaX, —  The  failure  of  the  record  of  a 
court-martial,  held  under  the  provisions  of 
this  section,  to  aver  the  crime  to  have  been 
committed  in  a  time  of  war  is  not  fatal. 
Ew  p.  Givins,  (N.  D.  Ga.  1920)  262  Fed. 
702. 

Vol.  IX,  p.  1286,  art.  93.     [First  e<L, 

1918  Supp.,  p.  994.] 

Sentence  —  Fla^ie  of  execution, —  Since 
this  article  authorizes  punishment  '*  as  the 
court-martial  may  direct,"  the  court  may 
properly  prescribe  the  kind  and  duration  of 
the  punisnment  for  a  person  found  guilty 
of  manslaughter.  The  place  of  the  execution 
of  the  sentence,  however,  is  under  legislative 
control  and  must  be  designated  in  accord- 
ance with  the  provisions  of  article  42  and 
section  2  of  the  Act  of  March,  4,  1915.  Ac- 
cordingly, a  sentence  of  a  court-martial, 
imposed  on  a  person  found  guilty  of  man- 
slaughter, is  not  defective  because  it  does 
not  include  the  place  of  confinement  but 
leaves  its  designation  to  the  reviewing  au- 
thority. E(c  p,  Givins,  (N.  D.  Ga.  1920) 
262  Fed.  702. 

Vol.   IX,  p.  1302,  sec.  5.     [First  ed., 
1918  Supp.,  p.  893.] 

Right  to  sue  government. —  In  Covey  f. 
U.  S.,  (N.  D.  la.  1920)  263  Fed.  768,  the 
court,  quoting  this  section,  said:  "It  thus 
appears  that  the  Director  of  the  Bureau  of 
War  Risk  Insurance,  subject  to  the  general 
direction  of  the  Secretary  of  the  Treasury 
is  empowered  and  directed  to  administer 
and  enforce  the  provisions  qt  the  War  Risk 
Insurance  Act,  and  for  that  purpose  is  given 
full  power  and  authority  to  establish  the 
right  to  benefits,  compensation,  or  insur- 
ance provided  for  in  this  act,  the  form  of 
applications  therefor,  the  method  of  making 
investigations  and  medical  examinations, 
and  all  other  things  necessary  or  proper  to 
a  full  and  final  determination  of  the  rights 
of  all  claimants  to  compensation,  tne  man- 
ner and  form  of  the  adjudications  and 
award,  and  it  is  only  '  in  the  event  of  dis- 
agreement  as   to  the   claim    for    losses,   or 


amount  thereof,  between  the  said  bureau  and 
the  parties  to  such  contract  or  policy,'  that 
an  action  on  the  claim  may  be  brought 
against  the  United  States  in  the  District 
C^urt,  either  in  admiralty  or  otherwise, 
under  the  War  Risk  Insurance  Act.'' 

Vol.  IX,  p.  1319,  sec.  30i    [First 

ed.,  1918  Supp.,  p.  910.] 

"Injury"  as  including  insanity. —  In 
(1919)  31  Op.  Atty.-Oen.  431,  it  was  the 
opinion  of  the  Attorney  General  that  Curtis 
M.  Berry,  an  enlisted  man  who  had  served 
some  time  in  the  United  States  army  and 
who  was  discharged  therefrom  because  of 
his  insanity,  was  properly  admitted  to  St. 
Elizabeth's  Hospital  upon  the  order  of  the 
Secretary  of  the  Treasury  as  an  insane 
patient  of  the  Bureau  of  War  Risk  Insur- 
ance. It  was  said  that  the  hospital  service 
to  which  Berry  was  entitled  was  included 
in  the  purposes  for  which  appropriations 
were  made  for  the  use  of  war  risk  insurance, 
and  the  cost  of  the  same  should  be  paid  out 
of  these  appropriations.  It  was  further 
said  that  the  only  provision  for  a  judicial 
inquiry  into  the  mental  status  of  any  per- 
sons previous  to  their  admission  to  St. 
Elizabeth's  Hospital  was  in  the  case  of  in- 
digent persons  residing  in  the  District  of 
Columbia,  and  as  Berry  did  not  come  within, 
this  class,  no  such  judicial  inquiry  was  nec- 
essary in  his  case. 

Vol.  IX,  p.  1322,  sec.  31  i    [First 

ed.,  1918  Supp.,  p.  913.] 

Effect    of    R.    S.    4756. —  See    annotation 
under  that  section,  ante,  p.  718. 

Vol.  IX,  p.  1325,  sec.  400.    [First 

ed.,  1918  Supp.,  p.  916.] 
Application  by  whom  made. —  The  privi- 
lege of  applying  for  insurance  under  this 
section  is  confined  to  persons  in  the  mili- 
tary or  naval  service  of  the  United  States, 
including  of  course  their  duly  authorized 
representatives.  (1917)  S*!  Op.  Atty.-Qen. 
188. 

Vol.  IX,  p.  1325,  sec.  401.    [First 

ed.,  1918  Supp.,  p.  916.] 

Total  disability  occurring  before  appli<- 
cation  thereof. — ^An  enlisted  man,  who  was 
in  the  active  service  at  the  time  of  the 
publication  of  the  terms  and  conditions  of 
the  contract  of  insurance  covering  total 
permanent  disability,  and  who  sustained 
such  disability  before  the  expiration  of  120 
days  from  such  publication,  without  having 
applied  for  such  insurance,  is  entitled  to  be 
treated  as  having  been  automatically  in- 
suifd  and  to  receive  $25  per  month.'  The 
Bureau  of  War  Risk  Insurance  is  unau- 
thorized to  grant  insurance  against  total 
permanent  disability  upon  an  application 
made  therefor  after  such  disability  has  been 
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sustained,  and  hence  any  premiums  paid 
upon  insurance  thus  applied  for  shoula  be 
returned  to  the  applicant.  (1010)  31  Op. 
Atty.-Gen.  534. 

Vol.  IX,  p.  1326,  sec  402.    [First 

ed.,  1918  Supp.,  p.  917.] 

Validity  of  provision  in  converted  policy 
making  commuted  value  payable  to  estate 
of  insured. —  Inclusion  in  the  converted  in- 
surance policies  proposed  to  be  issued  under 
the  War  Risk  Insurance  Act  of  a  provision 
that  the  commuted  value  of  the  policy  shall 
be  payable  to  the  estate  of  the  insured,  in 
the  event  of  the  failure  of  an^  person  within 
the  permitted  classes  to  survivd  the  insured, 
or  in  the  event  of  the  exhaustion  by  death 
of  all  persons  within  those  classes  before  the 
payment  of  the  full  number  of  installments 
provided  for,  is  authorized  by  the  law  and 
will  be  valid.  (1910)  31-  Op.  Atty.-Gen.  387, 
wherein  it  was  said :  "  The  form  of  policy 
submitted  is  one  of  the  forms  of  insurance  into 
which  it  is  proposed  to  convert  the  term  in- 
surance heretofore  issued.  The  precise  ques- 
tion is  whether  the  fact  that  section  402  does 
not  expressly  provide  that,  in  any  event,  any- 
thing more  than  the  reserve  value  of  the 
policy  shall  be  paid  to  the  estate  of  the 
insured  precludes  authority  to  insert  in  the 
converted  policy  a  provision  making  the 
commuted  value  of  the  insurance  payable  to 
the  estate  of  the  insured.  This,  as  has  been 
seen,  it  is  proposed  to  do  in  two  contingen- 
cies.^ In  the  case  of  a  beneficiary  or  benefi- 
ciaries within  the  permitted  classes  surviv- 
ing the  insured,  as  stated  above,  the  obliga- 
tion of  the  United  States  to  pay  the  full 
amount  of  the  insurance  accrues  even  in  the 
case  of  the  temporary  insurance,  and  section 
402  does  not  imdertake  to  direct  to  whom 
any  unpaid  part  of  it  shall  go  in  the  event 
of  the  death  of  the  beneficiary.  The  result 
is  that  the  Secretary  of  the  Treasury  was  left 
free,  in  determining  upon  'the  full  and 
exact  terms  and  conditions  of  such  contract,' 
to  provide  for  the  disposition  of  the  unpaid 
part  of  the  insurance  m  this  contingency.  I 
am  of  opinion,  therefore,  that  he  could  law- 
fully have  put  into  the  policy  of  temporary 
insurance  the  last  sentence  of  the  paragraph 
quoted  above  from  the  proposed  policy,  and 
here  can  be  no  doubt  about  his  right  to  in- 
sert this  in   the  converted   policy. 

"The  only  remaining  question  is  whether 
he  is  now  authorized  to  insert  in  the  con- 
verted policy  a  provision  making  payable  to 
the  estate  of  the  insured  the  commuted 
value  of  the  insurance  in  the  event  no  bene- 
ficiary within  the  permitted  classes  survives 
the  insured  when,  under  section  402,  the 
policy  of  temporary  insurance  was  required 
to  provide  that,  m  that  event,  only  the 
reserve  value  of  the  policv  should  be  paid, 
...  I  am  therefore  of  opmion  that,  in  the 
event  of  the  failure  of  any  person  within 
the  permitted  classes  to  survive  the  insured, 
or  in  the  event  of  the  exhaustion  by  death 


of  all  persons  within  those  classes  before  the 
payment  of  the  full  number  of  installments 
provided  for,  there  is  ample  authority'  to 
make  the  amount  then  and  thereafter  pay 
able  under  the  policy  payable  to  the  estate 
of  the  insured.  This  being  true,  there  can  be 
no  legal  objection  to  commuting  future 
payments  and  discharging  the  obligation  of 
the  United  States  by  paying  the  commuted 
value." 

Vol.  IX,  p.  1328,  sec.  404.    [First 

ed.,  1918  Supp.,  p.  919.] 

Conversion  of  war  time  term  inaurance 
into  other  fonns  of  insurance. —  The  Bureau 
of  War  Risk  Insurance  may,  without  await- 
ing the  formal  termination  of  the  war  as 
declared  by  proclamation  of  the  President 
of  the  United  States,  convert  war-time  term 
insurance  heretofore  granted  under  the  pro- 
visions of  the  War  Risk  Insurance  Act  into 
other  forms  of  insurance  authorized  by  said 
Act.     31  Op.  Atty.-Gen.  382. 

1918  Supp.,  p.  887.  [Medals  of 
honor,  etc.]  [First  ed.,  1918 
Supp.,  p.  1045.] 

Acceptance  by  naval  ofiScers  of  medals  and 
decorations  conferred  by  allied  nations  in 
great  war. —  By  virtue  of  this  provision  of 
the  Army  Appropriation  Act,  the  Depart- 
ment of  State  is  justified,  in  delivering  to 
naval  officers  of  the  United  States  *  medals 
and  decorations  heretofore  tendered  to  such 
officers  through  said  Department  by  the 
governments  of  nations  concurrently  en- 
gag^  with  the  United  States  in  the  great 
war.  The  words  "  medal  or  decoration," 
appearing  in  the  provision,  are  used  in  their 
usual  meaning  and  do  not  include  snch 
articles  as  bowls,  cups,  and  photographs. 
(1919)  31  Op.  Atty.-Gen.  446,  wherein  it 
was  said :  **  The  paragraph  under  considera- 
tion is  one  of  twelve  contained  in  the  Armv 
appropriation  act  of  July  9,  1918,  which 
deal  with  the  subject  of  medals  and  decora- 
tions. The  first  nine  paragraphs  authorize 
the  award  of  such  medals  and  decorations 
by  the  United  States  to  persons  serving  in 
any  capacity  with  the  Army.  The  tenth 
paragraph  )>rovides  that  American  citizens 
who  since  August  1,  1914,  have  received 
'decorations  or  medals  for  distinguished 
service  in  the  armies  or  in  connection  with 
the  field  service  of  those  nations  engaged  in 
war  against  the  Imperial  German  Govern- 
ment, shall,  on  entering  the  military  service 
of  the  United  States,  be  permitted  to  wear 
such  medals  or  decorations.'  The  eleventh 
paragraph  is  the  one  under  consideration. 
The  twelfth  provides  that  the  President  'is 
authorized,  under  regulations  to  be  pre* 
scribed  by  him,  to  confer  such  medals  and 
decorations  as  may  be  authorized  in  the 
military  service  of  the  United  States  upon 
officers  and  enlisted  men  of  the  military 
forces  Qf  the  countries  concurrently  engaged 
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with  the  United  States  in  the  present  war ' 
(40  Stat.  872). 

'^The  repeated  use  in  the  last  three  para- 
graphs of  such  terms  as  'military  service' 
and  *  military  forces/  terms  which  may  he 
construed  as  referring  to  the  Navy  as  well 
aa  to  the  Army,  in  the  place  of  expressions 
in  the  first  nine  paragraphs  whieli  iinmis- 
takahly  restrict  the  application  of  the  latter 
to  the  Army  could  not  have  been  inadvertent 
and  is  significant.  It  should  be  noted,  also, 
ap  tending  to  show  the  intention  of  Con- 
gress that  the  provisions  of  the  first  nine 
paragraphs  are  substantially  embraced  in 
the  act  of  February  4,  1919,  authorizing  the 
award  of  medals  and  decorations  by  the 
United  States  to  persons  in  the  naval  serv- 
ice, and  that  a  bill  *to  permit  American 
citizens  to  wear  medals  or  decorations  re- 
ceived from  certain  foreign  countries  on  en- 
tering the  military  or  naval  service  of  the 
United  States,  and  for  other  purposes,'  was 
on  Jul^  15,  1918,  tabled  by  the  House  with- 
out objection  for  the  reason,  as  given  by  the 
member  of  the  Military  Affairs  Committee 
in  charge  of  the  bill,  that  its  provisions  had 
been  enacted  in  the  Army  appropriation  act 
•f  July  9,  1918. 


"  For  reasons  growing  out  of  the  organi- 
zation and  jurisdiction  of  the  respective  con- 
gressional committees,  there  was  a  reason 
why  the  legislation  relating  to  the  award 
by  the  United  States  of  decorations  to  the 
personnel  of  the  two  branches  of  the  serv- 
ice, involving  the  necessity  of  appropria- 
tions, should  take  the  form  of  separate  bills. 
But  in  enacting  the  provisions  authorizing 
the  acceptance  of  medals  from  the  allied 
governments,  these  considerations  did  not 
apply  and  so  it  was  reasonable  that  broader 
language  should  be  used,  applicable  alike  to 
the  Army  and  Navy." 

1918  Supp.,  p.  896,  ch.  XIV.    [First 

ed.,  1918  Supp.,  p.  1023,  note.] 

Sec.  18  of  Act  of  May  18,  1917,  here 
amended  remained  in  force  as  to  prosecution 
and  punishment  of  ofifenses  already  com- 
mitted against  it,  in  view  of  the  saving  pro- 
visions in  R.  S.  sec.  13  (9  Fed.  Stat.  Ann. 
(2nd  ed.)  39>3),  which  section  is  still  in 
force.  Goublin  c.  U.  S.,  (C  C.  A.  9th  Cir. 
1919)  261  Fed.  6,  171  C  C.  A.  601,  Rosa,  J., 
dissenting. 
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Vol.  IX,  p.  1349,  sec.  2339.    [First 

ed.,  vol.  VII,  p.  1090.] 

I.  Construction   in  general. 
n.  Appropriation  of  waters. 

I.   GONSTKUOnON   IN  GENERAL    (p.    1349) 

•  Natnre  of  statnte  —  Not  a  grant. — ^To  the 
same  effect  as  the  original  annotation,  see 
Sarret  v.  Hunter,  (1919)  32  Idaho  536,  185 
Pac.  1072. 

II.   Appbopbiation    of   Watebs    (p.    1351) 

Riparian  ownership  nnnecesaary. — •  This 
section  "  was  not  intended  to  grant  from  the 
federal  government  to  the  people  of  the  state 
the  waters  on  the  public  domain,  but  to  con- 
firm the  rights  of  those  who  have  acquired, 
under  certain  conditions,  the  use  of  the 
water,  and  calls  that  right  a  vested  one, 
even  though  the  waters  are  taken  from 
streams  upon  the  public  domain  and  with- 
out the  assent  of  the  government.  The  right 
to  appropriate  water  exists  without  private 
ownership  in  the  soil  or  without  perfect 
title  thereto,  as  against  all  persons  except 
the  government  or  its  grantees."  Laurance 
f.  Brown,  (1919)   94  Ore.  387,  185  Pac.  761. 

Vol.  IX,  p.  1366,  sec.  3.     [First  ed., 
vol.  VII,  p.  1099.] 

Withdrawal  under  the  first  clause. — ^''A 
withdrawal  under  the  first  form  —  that  is,  a 
withdrawal  of  lands  required  for  '  irrigation 
works  * —  is  intended  as  a  permanent  reser- 


vation for  governmental  use.  It  amounts  to 
a  legislative  withdrawal,  and  is  absolute. 
United  States  v.  Hanson,  16T  Fed.  881,  93 
C.  C.  A.  371.  Until  its  restoration  to  en- 
try, land  withdrawn  under  the  first  form 
of  withdrawal  is  not  subject  to  entry,  and 
no  right  thereto  can  be  initiated  by  any  set- 
tler thereon.  By  its  withdrawal  the  land 
is  segregatcKd  from  the  public  domain,  and 
is  excepted  from  the  operation  of  the  pub- 
lic land  laws.  No  rignt  of  a  private  set- 
tler attaches  to,  or  hangs  over,  the  land  so 
withdrawn,  to  interfere  with  such  action  as 
the  government  may  thereafter  see  fit  to 
take  in  respect  to  it."  Donley  v.  West, 
(Cal.  App.  1920)   189  Pac.  1052. 

Effect  of  revocation  of  withdrawal. — '*  We 
can  see  no  reason  why  this  order  revoking 
the  previously  made  order  of  withdrawal 
should  not,  when  noted  on  the  records  in  the 
General  Land  OflSce  and  in  the  local  land 
oflSce,  as  directed  by  the  Secretary's  order, 
have  the  effect  of  an  order  of  restoration, 
restoring  the  land  again  to  settlement  a& 
public  land  subject  to  entry  under  the  home- 
stead laws  of  the  United  States,"  Donley  c. 
West,   (Cal.  App.  1920)   189  Pac.  1052. 

Vol.  IX,  p.  1367,  sec.  4.     [First  ed-, 

vol.  VII,  p.  1099.] 

Increase  of  estimate  by  Secretary  — 
Waiver  of  estlmiate. — "  The  primary  pur- 
pose of  the  law,  of  course,  is  to  secure  the 
settlement  and  reclamation  of  arid  public 
lands.     In  its  administration  the  first  step 
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is  an  investigation  for  the  purpose  of  de- 
termining  the  feasibility  of  a  proposed 
project.  Such  investigation  necessarily  in- 
volves some  consideration  of  the  probable 
cost,  but  apparently  Conjress  was  not  con- 
tent to  have  the  Secretarv  base  his  estimate 
upon  the  opinion  uf  engineers  alone;  he  is 
first  to  let  contracts  for  construction,  and 
then  he  is  to  estimate  the  probable  cost,  and 
equitably  apportion  it  to  the  lands  to  be 
reclaimed.  Of  this  estimate  and  apportion- 
ment he  is  to  give  public  notice,  and  there- 
upon prospective  settlers  may  determine  for 
themselves   whether   they  will    or   will   not 


settle  upon  the  lands,  and  thus  bind  them- 
selves to  pay  the  published  price  for  water. 
In  case  of  settlement  under  such  conditions, 
it  is  incompetent  for  the  Secretary  to  in- 
crease the  price  at  a  later  date,  even  if  it 
turns  out  that  the  published  estimate  is  in- 
sufficient to  cover  the  actual  cost."  Payette- 
Boise  Water  Users'  Assoc,  v.  Cole,  (D.  C. 
Idaho  1919)  263  Fed.  734,  holding,  how- 
ever, that  the  requirements  of  the  section  as 
to  estimate  may  be  waived  by  the  settlers, 
in  which  event  the  actual  cost  only  can  be 
charged  and  this  is  a  subject  of  judicial 
inquiry. 
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Vol.  IX,  p.  1409,  sec.  2.     [First  ed., 
1912  Supp.,  p.  419.] 

III.  Elements  of  offense. 

1.  Debauchery. 

IV.  Indictment. 

1.  In  general. 

2.  Purpose  of  transportation. 
V.  Evidence. 

1.  Admissibility. 

2.  Sufficiency. 

m.  Elements  of  Offense 
1.  Debauchery  (p.  1410) 

Immoral  act  committed  on  interstate 
journey. —  The  mere  fact  that  an  immoral 
act  is  committed  on  an  interstate  journey 
does  not  of  itself  constitute  a  violation  of  this 
section.  Bigger  staff  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1919)  2G0  Fed.  926.  Regarding  the  effect 
of  the  proof  of  such  an  act,  the  court  said: 
"  Its  relevance  in  that  respect  is  evidential, 
not  substantive,  and  when  relied  on  as  evi- 
dence of  a  preconceived  purpose  care  must 
be  taken  to  regard  it  in  a  true  perspective. 
Ilie  act  may  have  been  a  casual  incident 
in  the  journey,  without  forethought  or  an- 
ticipation at  the  time  it  was  begun.  Many 
things,  good  and  bad,  occur  in  that  way." 

IV.  iNDICriMEIVT 

1.  In  General   (p.  1411) 

A  count  in  an  indictment  which  follows 
the  language  of  the  statute  is  sufficient. 
Huffman  v,  U.  S.,  (C.  C.  A.  8th  Cir.  1919) 
259  Fed.  35,  170  C.  C.  A.  35.  The  court 
said: 

"  This  offense  is  statutory,  and  we  must 
look  to  the  language  of  the  statute  for  the 
ingredients  of  the  offense.  The  said  first 
count  of  the  indictment  in  the  case  at  bar 
chargeH  the  offense  in  the  language  of  the 
statute,  and  is  therefore  sufficient.  U.  S.  v. 
Gooding,  12  Wheat.  460,  6  L.  Ed.  693;  Pot- 
ter p.  U.  S.,  155  U.  S.  438,  15  Sup.  Ct.  144, 


39  L.  Ed.  214;  Burton  t?.  U.  S.,  202  U.  S. 
344,  26  Sup.  Ct.  688,  50  L.  Ed.  1057,  6 
Ann.  Cas.  392. 

"  We  think  the  count  in  question  con- 
tained every  element  of  the  offense  intended 
to  be  charged ;  that  it  was  sufficient  to  notify 
the  defendant  of  what  he  was  charged  with, 
and  therefore  what  he  must  be  prepared  to 
meet;  and  upon  its  face  accurately  revealed 
to  what  extent  an  acquittal  or  conviction 
upon  that  count  of  the  indictment  might  be 
pleaded,  in  the  event  of  other  proce»^ding3 
for  the  same  or  a  similar  offense. 

2.   Purpoae  of  Trcmaportaiion    (p.   1411) 

An  indictment  under  this  section  which 
charges  that  the  transportation  was  unliw- 
fully  and  feloniously  made  *'  for  the  purpose 
of  debauchery,"  suiliciently  alleges  the  neces- 
sary criminal  intent.  Ammerman  v.  U.  S», 
(C.  C.  A.  8th  Cir.  1919)   262  Fed.  124. 

V.  Evidence 

1.  Admissibility    (p.  1412) 

Similar  offenses. —  In  a  prosecution  under 
this  section  evidence  of  prior  illicit  relations 
between  the  accused  and  the  woman  charged 
to  have  been  transported  are  admissible,  as 
bearing  upon  the  element  of  the  intent  with 
which  she  was  transported  at  the  time 
specified  in  the  indictment.  Ammerman  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1919)  262  Fed. 
124. 

For  evidence  held  admissible  to  show  a 
violation  of  this  Act,  see  Nokis  v.  U.  S.,  (C. 
C.  A.  8th  Cir.  1919)  267  Fed.  413,  168  C. 
C.  A.  453. 

2.  Suffioiency  (p.  1412) 

For  evidence  held  to  be  sufficient  to  show 
violation  of  this  Act,  see  Nokis  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1919)  267  Fed.  413,  168 
C.  C.  A.  453;  Huffman  f.  U.  S.,  (C.  C.  A. 
8th  Cir.  1919)  259  Fed.  35,  170  C.  C.  A. 
36;  Blackstock  r.  U.  S.,  (C.  C.  A.  dth  Cir. 
1919)   261  Fed.  150. 
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Vol.  IX,  p.  1415,  sec.  3.  [First  ed, 
1912  Supp.,  p.  420.] 
"Any  other  immoral  purpoie."—"  With- 
out deciding  the  proposition,  it  may  be  said 
to  be  at  least  doubtful  whether  the  statute 
was  intended  to  cover  transportation  for 
immoralities  other  than  those  of  a  sexual 
nature" — for   instance,   a  purpose   of   rob- 


bery or  bladonail.  Per  Alschuler,  J.,  in 
Griffith  V.  U.  S.,  (C.  C.  A.  7th  Cir.  1919) 
261  Fed.  159,  affirming  a  conviction,  how- 
ever, on  a  record  abundantly  showing  that 
the  purpose  of  the  transportation  was  that 
of  illicit  sexual  intercourse,  even  if  this 
did  not,  under  the  record,  amount  to  de- 
bauchery or  prostitution  within  contempla- 
tion of  the  statute. 


WITNESSES 


Vol.  IX,  p.  1421,  sec.  858.     [First 
ed.,  1909  Supp.,  p.  708.] 

I.  Gbitbral  Considekations    (p.  1422) 

Effect  of  Amendment — The  amendment 
of  this  section  by  the  Act  of  June  29,  1906, 
ch.  3608,  applies  to  civil  cases  only.  Adams 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1919)  269  Fed. 
214,  170  0.  C.  A.  282. 

Vol.  IX,  p.  1434.  [Defendants  in 
criminal  cases  may  he  witnesses.] 
[First  ed.,  vol.  VII,  p.  1120.] 

An  instruction  in  the  language  of  this 
section  that  defendant's  failure  to  testify 
creates  no  presumption  against  him,  is  not 

?^',?5-  ^^^ili"  ^-  U.  S.,   (C.  C.  A.  6th  Cir. 
1919)  259  Fed.  101,  170  C.  C.  A.  169. 


Comment  on  failure  to  testify. —  In  Bo- 
bilio  r.  U.  S.,  (C.  C  A.  6th  Cir.  1919)  259 
Fed.  101,  170  C.  C.  A.  169,  regarding  com- 
ments on  the  defendant's  failure  to  testify, 
the  court  said: 

"The  additional  remarks  of  the  court  to 
the  jury,  to  the  effect  that  the  situation 
created  bj  the  government's  proofs  remained 
'  unexplamed,'  as  such  remarks  would 
naturally  be  applied  to  the  facts  of  this 
case,  and  as  they  were  interpreted  by  the 
response  of  the  court  when  his  att^tion 
was  called  thereto,  did  not  constitute  that 
'comment'  condemned  in  Wilson  t*.  United 
States,  149  U.  S.  60,  13  Sup.  Ct.  765,  37 
L.  Ed.  660.  See  Stout  v.  United  States, 
8upra,  227  Fed.  at  page  804,  142  C.  C.  A. 
323,  and  Shea  v.  United  States  (CCA. 
6)  261  Fed.  440,  445,  163  C  C  A.  468." 
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NINETEENTH  AMENDMENT  TO  THE  CONSTITUTION 

(WOMAN  SUFFRAGE) 


Bainbridge  Colby, 

Secretary  of  State  of  the  United  States  of  America. 
To  aMj  to  whom  these  presents  shall  come,  Greeting  : 

Know  ye,  That  the  Congress  of  the  United  States  at  the  first  session,  Sixty- 
sixth  Congress  begun  at  Washington  on  the  nineteenth  day  of  May  in  the  year 
one  thousand  nine  hundred  and  nineteen,  passed  a  Resolution  as  follows: 
to  wit  — 

Joint  Resolution 

Proposing  an  amendment  to  the  Constitution  extending  the  right  of  suffrage 

to  women. 
Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled  (two-thirds  of  each  House  con- 
curring therein),  That  the  following  article  is  proposed  as  an  amendment  to 
the  Constitution,  which  shall  be  valid  to  all  intents  and  purposes  as  part  of  the 
Constitution  when  ratified  by  the  legislatures  of  three-fourths  of  the  several 
States. 

''Article  — . 

''  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  State  on  account  of  sex. 

**  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation." 

And,  further,  that  it  appears  from  official  documents  on  file  in  the  Depart- 
ment of  State  that  the  Amendment  to  the  Constitution  of  the  United  States 
proposed  as  aforesaid  has  been  ratified  by  the  Legislatures  of  the  States  of 
Arizona,  Arkansas,  California,  Colorado,  Idaho,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Maine,  Massachusetts,  Michigan,  Minnesota,  Missouri,  Montana, 
Nebraska,  Nevada,  New  Hampshire,  New  Jersey,  New  Mexico,  North  Dakota, 
New  York,  Ohio,  Oklahoma,  Oregon,  Pennsylvania,  Rhode  Island,  South  Dakota, 
Tennessee,  Texas,  Utah,  Washington,  West  Virginia,  Wisconsin  and  Wyoming. 

And,  further,  that  the  States  whose  Legislatures  have  so  ratified  the  said 
proposed  Amendment,  constitute  three-fourths  of  the  whole  number  of  States 
in  the  United  States. 

Now,  therefore,  be  it  known  that  I,  Bainbridge  Colby,  Secretary  of  State 
of  the  United  States,  by  virtue  and  in  pursuance  of  Section  205  of  the  Revised 
Statutes  of  the  United  States,  do  hereby  certify  that  the  Amendment  aforesaid 
has  become  valid  to  all  intents  and  purposes  as  a  part  of  the  Constitution  of 
the  United  States. 

In  tbstimont  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal  of 
the  Department  of  State  to  be  affixed. 

Done  at  the  City  of  Washington,  this  26th  day  of  August,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  twenty. 

[Seal.]  Bainbridge  Colby. 
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SUPPLEMENTAL  NOTES 

ON  THE 
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Vol.  X,  p.  335,  art.  1 ,  sec.  2. 

IV.  DncBcr  Taxes 

4.  Whether  Particular  Taxes  are  Direct  or 

IndMTWt 

a.  On  Income  (p.  339) 

Stock  diyidends  as  income. — "Income"  as 
used  in  the  sixteenth  amendment  (see  vol. 
Xly  p.  1110)  qualifying  this  clause  of  sec.  2 
by  providing  that  "  Congress  shall  have 
power  to  lay  and  collect  taxes  on  incomes, 
irom  whatever  source  derived,  without  ap- 
portionment among  the  several  states  "  does 
not  include  stock  dividends  which  are  still 
subject  to  the  rule  of  apportionment.  Eisner 
V,  Macomber,  (1920)  252  U.  S.  18^,  40  S.  Ct. 
189,  64  U.  8.   (L.  ed.)   — . 

VoL  X,  p.  41 0,  art.  1 ,  sec.  8. 

EL  What  constitutes  interstate  and  foreign 
commerce,  823. 
3.  Particular  transactions,  823. 

a.  Transportation  of  persons  and 

property,  823. 
(1)   In  general,  823. 
(&)  Local  part  of  interstate 
shipment,  823. 
(10)   Acconunodations  for  pas- 
sengers     of      different 
races,  824. 
g.  Manufacture  and  sale  of  goods, 
824. 
(1)   In  general,  824. 
(3)  Sale  of  ^oods  after   ar- 
rival    in     state, 
826. 
(a)   In  general,  825. 

III.  Szclusiveness  of  power,  825. 

2.  When    state    may    exercise    power, 
825. 

b.  Police  power  of  the  states,  825. 

(1)   In  general,  825. 
iL  Effect   of   non-action    by    Con- 
gress, 825. 

(1)  National   subjects  to  be 

unobstructed   by    state 
action,  825. 

(2)  Local    subjects    may    be 

regulated  by  state  ac- 
tion, 825. 

IV.  Power  of  Congress,  825. 

16.  Subjects  of  regulation,  826. 
g.  Bridges,  825. 

(2)  Power    to    construct    or 
authorize  construction, 
825. 
IX.  Power  of  states,  826. 

2.  State     and     municipal     legislation 
affecting  commerce,  826. 


e.  Discrimination  against  foreign 
products,  826. 

(1)  In  general,  826. 

d.  Inspection  laws,  826. 

(3)   Inspection  fees,  826. 

e.  Quarantine    and    health    laws, 

826. 

(6)  Against     diseased     ani- 

mals, 826. 
g.  Telegraph  and  telephone  com- 
panies, 826. 

(7)  "Mental  anguish"  stat- 

ute, 826. 
J.  Ferries,  826. 

(3)  Exclusive  grant  of  ferry, 

826. 
gi.  Natural  gas,  826. 

(2)  Regulation  of  rates,  8^6. 
xi.  State  taxation,  827. 

(1)  In  general,  827. 

(2)  Separation   of  interstate 

H'om     intrastate    com- 
merce, 827. 

(4)  Transportation,      tele- 

graph, and  telephone 
companies,  828. 
(b)  Tax     on      instru- 
mentalities  of 
commerce     as 
property,  828. 
aa.  In     general, 
828. 
(10)   Privilege  taxes  on  foreign 

corporations,  828. 
(15)  Tax    on    merchants    and 

peddlers,  829. 
(39)  Tax  on  income  from  in- 
terstate business,   830. 

II.    What    Constitutes    Intvbstatr    and 

FOBEION  COMHBBGK 

3.  Particular  Transactions 
a.  Transportation  of  Persons  and  Property 

( 1 )  In  General  ( p.  436 ) 

Transmission  of  electric  current. —  The 
transportation  or  transmission  of  electric 
current  from  state  to  state  through  appro- 
priate instrumentalities  is  "commerce"  be- 
tween the  states.  Moreover,  the  transporta- 
tion or  transmission  of  electric  current  direct 
from  the  seller  in  one  state  to  the  consumer 
in  another,  for  immediate  or  practically  im- 
mediate use,  subject  only  to  a  temporary  stop 
en  route  for  the  purpose  of  reducing  the 
current  to  a  commercial  voltage,  remains 
"  interstate  commerce  "  until  the  commodity 
has  reached  its  goal,  unless  theretofore  sold 
to  independent  distributing  companies  in  the 
latter  state  for  resale  to  local  consumers. 
Mill  Creek  Coal,  etc.,  Co.  f.  Public  Service  . 
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Commission,    (W.  Va.  1919)    100  S.  E.  557,     408,  40  S.   Ct.  381,  64  U.   S.    (L.  ©d.)    --, 
7  A.  L.  R.   1081.  affirming  (1918)  181  Ky.  449,  205  S.  W.  603. 


(5)   Local  Part  of  Interstate  Shipment 

(p.  436) 

In  determining  when  commerce  ceases  to 
be  interstate  and  becomes  intrastate,  the  es- 
sential character  of  unity  of  the  movement 
is  decisive.  Mill  Creek  Coal,  etc.,  Co.  v. 
Public  Service  Commission,  (W.  Va.)  1919) 
100  S.  E.  557,  7  A.  L.  R.  1081.    . 

(10)    Accommodations   for   Passengers   of 
Different  Races   (p.  438) 

A  Kentucky  street  railway  may  be  re- 
quired by  a  statute  of  that  state  to  furnish 
either  separate  cars  or  separate  compart- 
ments in  the  same  car  for  white  and  negro 
passengers,  although  its  principal  business 
is  the  carriage  of  passe'ngers  in  interstate 
commerce  between  Cincinnati,  Ohio,  and  Ken- 
tucky cities  across  the  Ohio  river.  Such  a 
requirement  affects  interstate  commerce  only 
incidentally,  and  does  not  subject  it  to  un- 
reasonable demands.  South  Covington,  etc., 
St.  R.  Co.  t?.  Kentucky,  (1920)  252  U.  8. 
399,  40  S.  Ct.  378,  64  U.  S.  (L.  ed.)  — 
{affirming  (1918)  181  Ky.  449,  205  S.  W- 
603 ) ,  wherein  the  court  said :  "  There  was 
a  distinct  operation  in  Kentucky,  an  opera- 
tion authorized  and  required  by  the  charters 
of  the  companies,  and  it  is  that  operation  the 
act  in  question  regulates,  and  does  no  more, 
and  therefore  is  not  a  regulation  of  interstate 
commerce.  This  is  the  effect  of  the  ruling  in 
South  Covin^n  &  C.  Street  R.  Co.  v.  Cov- 
ington, 235  U.  S.  537,  59  L.  ed.  350,  L.  R.  A. 
1915F,  792,  P.  U.  R.  1915A,  231,  35  Sup. 
Ct.  Rep.  158.  The  regulation  of  the  act 
affects  interstate  business  incidentally,  and 
does  not  subject  it  to  unreasonable  demands. 

*'  The  cited  case  points  out  the  equal  neces- 
sity, under  our  system  of  government,  to  pre- 
serve the  power  of  the  states  within  their 
sovereignties  as  to  prevent'  the  power  from 
intrusive  exercise  within  the  national  sov- 
ereignty, and  an  inter  urban  railroad  com- 
pany deriving  its  powers  from  the  state, 
and  subject  to  obligations  under  the  law  of 
the  state,  should  not  be  permitted  to  exer- 
cise the  powers  given  by  the  state,  and  escape 
its  obligations  to  the  state,  under  the  cir- 
cumstances presented  by  this  record,  by 
running  its  coaches  beyond  the  state  lines. 
But  we  need  not  extend  the  discussion.  The 
cited  case  expresses  the  principle  of  decision, 
nnd  marks  the  limitation  upon  the  power 
of  a  state,  and  when  its  legislation  is  or 
is  not  an  interference  with  interstate  com- 
merce. And  regarding  its  principle,  we 
think,  as  we  have  said,  the  act  in  contro- 
versy does  not  transcend  that  limitation." 

Interstate  traffic  over  a  Kentucky  inter- 
urban  electric  railway  may  be  subjected  to 
the  operation  of  a  statute  of  that  state  re- 
quiring separate  coaches,  or  separate  com- 
partments in  the  same  coach,  for  white  and 
negro  passengers,  without  unlawfully  inter- 
fering with  interstate  commerce.  Cincinnati, 
etc.,  R.  Co.  f.  Kentucky,    (1920)    252  U.  S. 


g.  Manufacture  and  Sale  of  Goods 

(1)  In  General  (p.  442) 

Where  a  company  maintains  its  principal 
office  within  a  state,  and  most  of  officers 
reside  there,  and  the  greater  proportion  of  its 
business  is  transacted  therein,  it  must  be 
legarded  as  engaged  in  intrastate  commerc^ 
at  least  as  te  the  business  transacted  within 
the  state,  and  subject  te  a  stete  tax  thereon. 
Hayes  Wheel  Co.  v.  American  Distributing 
Co.,  (C.  C.  A.  6th  Cir.  1919)  267  Fed.  881, 
169  C.  C.  A.  31.  In  determining  this  ques- 
tion the  court  said: 

"We  are  thus  brought  to  the  ultimately 
controlling  question  whether,  as  plaintiff 
urgently  insists  is  the  case,  its  business  was 
solely  interstate  commerce,  the  local  busi- 
ness being  merely  incidental  thereto,  or 
whether,  on  the  other  hand,  plaintiff  was 
engaged  locally  in  both  staite  and  interstate 
commerce.  In  the  former  case  it  would  not 
be  suljject  to  the  tax;  in  the  latter,  it  would 
be. 

"  Plaintiff's  business  embraced  sales  largely 
by  way  of  orders  taken  by  traveling  solicitors 
from  automobile  manufacturers  in  several 
states  lying  generally,  if  not  universally, 
north  of  the  Ohio  and  east  of  the  Mississippi 
rivers.  Plaintiff  seems  to  have  had  no  office, 
at  least  for  commercial  business,  anywhere 
except  at  Jackson,  Mich.  There  its  books  and 
records  of  commercial  transactions  were 
kept;  there  a  majority  at  least  of  its  officers 
resided,  and  at  or  from  that  point  all  of  its 
business  seems  te  have  been  directed  and  . 
conducted,  excepting  so  far  as  concerns  actual 
solicitation  of  orders  by  traveling  salesmen. 
The  business  of  at  least  one  of  these  sales- 
men was  confined  to  Michigan.  Plaintiff  was 
acting  under  similar  contracte  as  sales  agent 
for  several  manufacturers  of  automobile 
.  parte,  other  than  defendant.  So  far  as  the 
record  shows,  all  its  tangible  property  was  in 
Michigan.  That  state  was  and  is  the  most 
prominent  of  the  automobile  manufacturing 
states. 

"  During  the  five-year  contract  period 
plaintiff's  sales  in  Michigan  amounted  te  61.2 
per  cent,  of  its  total  sales,  and  for  the  last 
lYz  years  of  that  period  the  Michigan  sales 
were  about  75  or  80  per  cent,  of  the  aggre- 
gate business.  While  the  proportion  of 
Michigan  business  increased  during  the  con- 
tract period,  and  the  proportion  when  the 
contract  was  made  does  not  definitely  appear, 
the  natural  inference  from  the  record  and  the 
argumento  would  be,  we  think,  that  the 
Michigan  sales  were  from  the  first  approxi- 
mately at  least  one-half  of  the  total  sales.  • 
Plaintiff's  declaration,  made  September  29, 
1913,  for  authority  te  do  business  in  Michi- 
gan, gave  the  location  of  its  principal  office 
and  of  its  principal  place  of  busmess  as 
Jackson,  Mich.,  and  two  of  ite  three  offlceis 
as  residing  there,  and  the  third  as  living  at 
Detroit,  Mich.  Its  authorized  capital  stock 
was  reported  at  $4,000  [under  the  statute  in 
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quefition  the  tax  would  have  been  $25] ;  the 
total  value  of  its  property  owned  and  used 
in  its  business  as  $23,538.98,  all  of  which, 
with  the  exception  of  furniture  and  fixtures, 
represented  f^ash  and  accounts  and  bills  re- 
ceivable. The  value  of  the  property  owned 
and  used  in  Michigan  was  given  as  '  furniture 
and  fixtures  $294.96,'  the  total  amount  of 
business  transacted  during  £he  preceding  year 
was  stated  (in  the  sixth  item)  to  be  $42,883,- 
90,  and  the  amount  transacted  in  Michigan 
af^  '  all,  as  specified  in  sixth  item.' 

"  It  is  difficult,  if  not  impossible,  -to  dis- 
tinguish plaintiff's  business  in  principle  from 
that  of  the  ordinary  domestic  mercantile  cor- 
poration selling  at  wholesale,  both  in  the 
state  of  its  creation  and  business  location  as 
well  as  in  other  states.  Assiuning,  as  we  do, 
for  the  purposes  at  least  of  this  opinion,  that 
plaintilTB  business,  so  far  is  it  related  to 
business  outside  of  Michigan,  was  in  inter- 
state commerce,  it  yet  seems  plain  to  us, 
not  only  that,  independently  of  the  question 
whether  plaintiff's  business  was  local  or 
interstate,  it  was  doing  business  in  Michigan, 
and  so  within  the  statute  of  that  state  if  it 
was  doin^f  a  substantial  Michigan  business 
(International  Text-Book  Co.  v.  Pigg,  supra, 
217  n.  S.  at  pages  104,  105,  30  Sup.  Gt.  481, 
54  L.  Ed.  678,  27  L.  R.  A.  [N.  S.]  493,  18 
Ann.  Gas.  1103),  but  also  that  it  was  in 
fact  doing  a  substantial  local  business  in 
Michigan  within  the  meaning  of  the  law  of 
interstate  commerce.  We  think  it  a  mis- 
nomer to  characterize  its  business  as  essen- 
tially interstate.  In  our  opinion  it  had  a 
Bubatantial  local  and  domestic  business,  en- 
tirely separate  from,  and  not  merely  inci- 
dental to,  its  interstate  business.  Baltic 
Mining  Go.  v,  Massachusetts,  8upra,  at  page 
86,  34  Sup.  Ct.  15,  68  L.  Ed.  127;  Nemst 
Lamp  Co.  v.  Conrad,  supra;  Lange  v.  Brace, 
•upra,  at  page  462,  152  N.  W.  1026;  Ameri- 
can, etc.,  Co.  1?.  Griswold,  143  App.  Div. 
807,  128  N.  Y.  Supp.  206,  affirmed  206  N.  Y. 
723,  100  N.  E.  1124;  Flint  t;.  LeHeup,  supra, 
at  page  47,  165  N.  W.  626;  Loomis  v.  Con- 
struction Co.  (C.  C.  A.  6)  211  Fed.  453,  456, 
128  C.  G.  A.  125,  and  cases  cited." 

(3)  Sale  of  Goods  After  Arrival  in  State 

(a)  In  General  (p.  445) 
Auto  trucks  conaigned  to  selling  agenta  in 
another  state  to  be  sold  direct  by  such  con- 
signees from  their  storage  warehouses  are 
after  reaching  such  storehouses  not  a  part 
of  interstate  commerce  though  incidentally 
used  for  demonstration  purposes.  Bethlehem 
Motors  Corp.  i?.  Flynt,  (1919)  178  N.  C.  399, 
100  S.  E.  693,  wherein  the  court  said: 
**  Under  such  circumstances,  the  goods,  after 
Teaching  the  storage  warehouse  in  this  state, 
were  not  in  interstate  commerce.  Sewing 
Machine  Co.  v.  Brickell,  233  U.  S.  304. 
Again,  where  coal  was  mined  in  Pennsyl- 
Tania  and  sent  by  water  to  New  Orleans,  and 
sold  on  the  open  market  on  account  of  the 
mine  owners  in  Pennsylvania;  or  even  if 
the  ooal  was  not  landed  in  New  Orleans,  but 


was  sold  and  transferred  there  to  another 
vessel  bound  to  a  foreign  port»  the  coal  was 
intermingled  with  property  in  Louisiana  and 
the  sale  was  not  an  interstate  transaction. 
Brown  v.  Houston,  114  U.  S.  622.  There  was 
no  error  in  the  exception  that  the  judge  did 
not  find  that  this  was  interstate  commerce." 

III.  EXGLUSIVEIOBSS  OF  POWEB    . 

2.  When  State  May  Emercise  Power 

b.  Police  Power  of  the  States 

<1)  In  General  (p.  451) 

Prevention  of  fraud  by  use  of  trade  name 
or  good  will  of  another. — ^A  state  may,  in 
the  exercise  of  its  police  power,  prevent 
fraud  upon  its  citizens  by  the  use  of  the 
trade-name  or  good  will  of  another,  even 
though  that  trade-name  and  good  will  is  at- 
tached to  an  article  which  prior  to  its  being 
brought  into  this  state  for  distribution  has 
been  a  subject  of  interstate  commerce.  In- 
gersoU  i\  Hahne,  (N.  J.  1918)  108  Atl.  128. 

d.  Effect  of  Non-Action  by  Congress 

(1)  National  Subjects  to  be   Unobstructed 

by  State  Action  (p.  459) 

To  the  same  effect  as  the  original  annota- 
tion, see  Mill  Creek  Coal,  etc.,  Co.  r.  Public 
Service  Commission,  (W.  Va.  1919)  100  S.  B. 
557,  7  A.  L.  R.  1081. 

(2)  Local   Subjectb  May  Be  Regulated   by 

State  Action  (p.  460) 

The  regulation  of  the  rates  at  which  elec- 
tric current  transported  or  transmitted  from 
one  state  to  another  shall  be  sold  in  the 
latter  state  is,  so  long  as  the  rate  fixed  is 
not  confiscatory  or  discriminatory  against 
citizens  of  another  state,  a  matter  essentially 
local  in  its  nature,  and  not  of  such  nationcJ 
importance  as  to  require  a  general  system 
and  uniformity  of  regulation.  Mill  Greek 
Ooal,  etc.,  Co.  v.  Public  Service  Commission, 
(W.  Va.  1919)  100  S.  E.  567,  7  A.  L.  R. 
1081. 

IV.  PoWEB  OF  CONOBESS 

16.    Subjects   of   Regulation 

g.  Bridges 

(2)    Power  to  Construct  or  Authorize  Con- 
struction  (p.  490) 

The  concurrence  and  consent  of  the 
states. — To  the  same  effect  as  the  original 
annotation,  see  People  t/'.  Hudson  River 
Connecting  R.  Corp.,  (1920)  228  N.  Y.  203, 
126  N.  £.  801,  wherein  the  court  said: 

"It  is  a  comprehensive  clause^  including 
within  its  intent  the  instruments  and  means 
by  which  interstate  commerce  is  or  may  be 
carried  on,  even  if  those  means  or  instru- 
ments are  such  as  are  inherently  within  a 
single  state,  such  as  the  wharf  of  a  trans- 
atlantic line,  or  the  tracks  over  which  pass 
trains  en  route  from  state  to  state,  or  the 
engine  used  to  draw  those  trains,  be  it  used 
for  ever  so  short  a  haul  within  the  state, 
and  if  this  authority  extends  to  the  tracks 
and  the  engine,  though  used  wholly  within 
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tile  state,  surely  it  also  includes  bridges 
over  whidli  both  of  these  pass,  and  this  is 
.  particularly  true  if  that  bridge  cross  a  navi- 
gable stream,  the  first  great  recognized  in- 
strument of  interstate  commerce.  Erie  R. 
R.  Co.  t>.  New  York,  253  U.  S.  671,  34  Sup. 
Ct.  766,  68  L.  Ed.  1149,  62  L.  R.  A.  (N.  S.) 
266,  Ann.  Ca8.  1915D,  138;  Pennsylvania  r. 
Wheeling  &  Belmont  Bridge  Co.,  18  How. 
421,  16  L.  Ed.  436.  The  bridge  in  question, 
it  is  conceded,  will  be  used  for  interstate 
commerce. 

"The  Constitution  containing  the  au- 
thority, and  the  power  of  Congress  being 
plenary,  it  only  remains  to  consider  whether 
m  the  instant  case  Congress  has  acted  in 
authorizing  this  bridge,  and  by  its  action 
has  excluded  any  further  or  other  action 
by  the  state.  An  answer  in  the  affirmative 
is  conclusive." 

IX.    POWES   or   STAT1D9 

2.  State  and  Mttnicipal  Legislation  Affecting 

Commerce 

c.  Discrimination  Against  Foreign  Products 

(1)  In  General  (p.  622) 
^  License  tax. — A  state  statute  imposing 
license  taxes  on  the  manufacturer  or  other 
person  engaged  in  the  business  of  selling 
automobiles  in  the  state  and  reducing  the 
rate  if  three-fourths  of  the  entire  assets 
of  the  manufacturer  were  invested  and  re- 
turned for  taxes  within  the  state,  is  not  in 
violation  of  the  interstate  commerce  clause. 
Bethlehem  Motors  Corp.  t\  Flynt,  (1919) 
178  N.  C.   399,   100  S.  E.  693. 

d.  Inspection  Laws 

(3)    Inspection    Fees    (p.    630) 

Gasoline. —  See  infra,  p.  827,  for  a  discus- 
sion of  the  question  whether  the  taxing  by 
a  state  of  the  business  of  selling  gasoline 
is  valid. 

e.  Quarantine  and  Health  Laws 
(6)  Against  Diseased  Animals  (p.  •636) 
Prohibiting  importation  of  sheep  from  cer- 
tain localitie8.-nA  state  statute  forbidding 
the  importation  of  sheep  from  a  state  which 
has  been  designated  by  proclamation  as  a 
p]ace  where  epidemic  disease  of  sheep  ex- 
ists, is  not  invalid  as  an  attempt  to  regu- 
late interstate  commerce.  E»  p,  Goddard, 
(Nev.  1920)    190  Pac.  916. 

g.  Telegraph  and  Telephone  Companies 

(7)  "Mental  Anguish"  Statute  (p.  584) 
A  telegraph  company  accepting  a  tele- 
gram to  be  transmitted  between  points  in 
this  state,  where  a  recovery  for  mental 
anguish  is  allowed,  may  not  avoid  such  lia- 
bility under  the  federal  decisions  by  un- 
necessarily sending  the  message  through 
another  state,  when  it  could  have  reasonably 
been  otherwise  transmitted.  Speight  v. 
Western  Union  TeL  Co.,  (1919^  178  N.  C. 
146«  100  S.  E.  351. 


j.  Ferries 

(9)   Exclusive  Grant  of  Ferry  (p.  604) 

A  town  ordinance  granting  to  a  certain 
party  an  exclusive  franchise  to  operate  an 
interstate  ferry,  and  penalizing  all  others 
who  engage  in  the  operation  of  a  similar 
ferry,  is  void  as  being  in  violation  of  this 
article.  Long  v.  Miller,  (C.  C.  A.  5th  Cir. 
1919)    262   Fed.   362. 

gi.  Natural  Gas 

(2)    Regulation  of  Rates    (p.  646) 

Until  Congress  acts  under  its  superior 
authority  by  regulating  the  subject-matter 
for  itself,  the  regulation  by  a  state  public 
service  commission  of  rates  for  natural  gas 
transmitted  directly  from  the  source  of  sup- 
ply outside  the  state  to  local  consumers  in 
municipalities  within  the  state  does  not 
offend  against  the  commerce  clause  of  the 
Constitution.  Pennsylvania  Gas  Co.  v.  Pub- 
lic Service  Commission,  (1920)  252  U.  S. 
23,  40  S.  a.  279,  64  U.  S.  (L.  -ed.)  — 
{affirming  (1919)  225  N.  Y.  397,  122  N.  E. 
260),  wherein  the  court  said: 

**  The  Federal  question  presented  for  our 
consideration  involves  the  correctness  of  the 
contention  of  the  plaintiff  in  error  that  the 
authority  undertaken  to  be  exercised  by  the 
Commission,  and  sustained  by  the  court,  was 
an  attempt,  under  state  authority,  to  regu- 
late interstate  commerce,  and  violative  of 
the  constitutional  power  granted  to  Oingress 
over  commerce  among  the  states.  The  facts 
are  undisputed.  The  plaintiff  in  error,  the 
Pennsylvania  Gas  Company,  is  a  corporation 
organized  under  the  laws  of  the  state  of 
Pennsylvania,  and  engaged  in  transmitting 
and  selling  natural  gas  in  the  state  of  New 
York  and  Pennsylvania.  It  transports  the 
gas  by  pipe  lines  about  50  miles  in  length 
from  the  source  of  supply  in  the  state  of 
Pennsylvania  into  the  state  of  New  York. 
It  sells  and  delivers  gas  to  consumers  in  the 
city  of  Jamestown,  in  the  town  of  Endicott, 
and  in  the  village  of  Falconer,  all  in  Chau- 
tauqua county.  New  York.  It  also  sella 
and  delivers  natural  gas  to  consumers  in 
the  cities  of  Warren,  Corry,  and  Erie,  in 
Pennsylvania. 

"We  think  that  the  transmission  and  sale 
of  natural  gas  produced  in  one  state,  trans- 
ported by  means  of  pipe  lines,  and  directly 
furnished  to  consumers  in  another  state,  is 
interstate  commerce  within  the  principles  of 
the  cases  already  determined  bv  this  court. 
West  V.  Kansas  Natural  Gas  Go.,  221  U.  S. 
229,  56  L.  ed.  716,  35  L.  R.  A.  (N.  S.) 
1193,  31  Sup.  Ct.  Rep.  664;  Haskell  c.  Kan- 
oas  Natural  Gas  Co.,  224  U.  S.  217,  66  L. 
ed.  738,  32  Sup.  Ct.  Rep.  442;  Western  U. 
Teleg.  Co.  v,  Foster,  247  U.  8.  106,  62  L. 
ed.  1006,  1  A.  L.  R.  1278,  P.  U.  R.  1918D, 
865,  38  Sup.  Ct.  Rep.  438. 

"This  case  differs  from  Public  Utilities 
Commission  r.  Land  on,  249  U.  S.  236,  63 
L.  ed.  577,  P.  U.  R.  1919C,  834,  30  Sup.  Ct. 
Rep.  268,  wherein  we  dealt  with  the  piping 
of  natural  gas  from  one  state  to  anoUiar, 
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and^  its  sale  to  independent  loeal  gaa  com* 
panies  in  the  reeeiving  state^  and  held  that 
the  retailing  of  gas  by  tlie  local  oompaniea 
to  their  consumers  was  intrastate  commerce, 
and  not  a  continuation  of  interstate  com- 
merce, aIthou|^h  the  mains  of  the  local  com- 
panies receiving  and  distributing  the  gas 
to  local  consumers  were  connected  perma- 
nently with  those  of  the  transmitting  com- 
pany. Under  the  circumstances  set  forth  in 
that  case  we  held  that  the  interstate  move- 
ment ended  when  the  gas  passed  into  the 
local  mains;  that  the  rates  to  be  charged  by 
the  local  companies  had  but  an  indirect 
effect  upon  interstate  commerce,  and,  there- 
fore, the  matter  was  subject  to  local  regula- 
tionk 

^  In  the  instant  case  the  gaa  is  trans- 
mitted directly  from  the  source  of  supply 
in  Pennsylvania  to  the  consumers  in  the 
eitiee  and  towns-  of  New  York  and  Pennsyl- 
ymnia,  above  mentioned.  Its  transmission 
.iff  direct,  and  without  intervention  of  any 
sort  between  the  seller  and  the  buyer.  The 
transmission  is  continuous  and  single,  and 
ia,  in  our  opinion,  a  transmission  m  intei'- 
state  commerce,  and  therefore  subject  to 
applicable  constitutional  limitations  which 
govern  the  states  in  dealing  with  matters 
of  the  character  of  the  one  now  before  us. 

**  The  general  principle  is  well  established 
and  often  asserted  in  the  decisions  of  this 
court  that  the  state  may  not  directly  regu- 
late^ or  burden  interstate  commerce.  That 
anbject,  so  far  as  legislative  regulation  is 
ocmcemed,  has  been  committed  by  the  Con- 
stitution to  the  control  of  the  Federal  Con- 
greas.  But  while  admitting  this  general 
princii>le,  it,  like  others  of  a  general  nnture, 
is  subject  to  qualiiScations  not  inconsistent 
With  the  eeneral  rule,  which  now  are  as 
well  established  as  the  principle  itself." 

xi.  state  Taxation 

(1)    In  General    (p.  657) 

Special  assesament  upon  railway  right 
of  way. — ^A  special  assessment  for  a  local 
drain  upon  a  railway  right  of  way  if  bene- 
fited is  not  violative  of  the  commerce 
clause.  Korthern  Pac.  K.  Co.  v.  Sargent 
County,  (N.  D.  1919)  174  N.  W.  811,  foUaw- 
ing  Northern  Pac.  R.  Co.  r.  Richland 
County,  (1914)  28  K  D.  172,  148  N.  W. 
545,  Ann.  Cas.  1916E  574,  L.  R.  A.  1915A 
129. 

(2)    Separation   of   Interstate    from   Intra- 
state Commerce   (p.  657) 

To  same  effect  as  original  annotation,  see 
Hayes  •  Wheel  Co.  v,  American  Distributing 
Co.,  (C.  C.  A.  6th  Cir.  1919)  267  Fed.  881, 
169  G.  C.  A.  91.  In  passing  upon  this 
question,  the  court. said: 

"  Does  tlie  Michigan  statute  impose  or 
attempt  to  impose  a  tax  upon  all  the  capital 
of  a  foreign  corporation  whether  employed 
in  state  or  interstate  commerce,  or  to  tax 
property  permanently  without  the  state, 
or  to  impose  a  fee  upon  its  business  done  in 
the  s^te,  without  distinction  between  state; 


and  interstate?  It  seems  to  vs  clear  that 
it  neither  does  nor  attempts  to  do  either 
of  these  things.  The  language  of  the  stat 
ute  indicates,  in  our  opinion,  an  intention 
to  assess  the  franchise  fee  only  upon  domes- 
tic business,  which  is  assumed  to  be  capable 
of  separation  from  Interstate  business.  The 
tax  is  in  terms  limited  to  a  percentage  of 
Hhe  proportion  of  its  authorized  capital 
stock  represented  by  the  property  owned 
and  used  and  business  transacted  m  Michi- 
gan, determined  as  above  provided.'  The 
secretary  of  state  is  to  determine  this  pro- 
portion, not  arbitrarily,  as  plaintiff  charges, 
but  'from  the  papers  bo  filed  and  the  facts 
so  reported  [by  the  corporation]  and  any 
other  facts  coming  to  his  knowledge  bearing 
upon  the  question.'  Nor  is  the  corporation 
without  remedy  against  unrestrained  or 
mistaken  determination  of  what  such  propor- 
tion amounts  to,  neither  is  it  subject  to 
the  employment  of  secret  or  private  infor- 
mation in  reaching  such  determination.  It 
is  not  only  expressly  given  *the  right,  on 
application,  to  be  heard  by  the  secretary  of 
state  touching  the  matter  of  the  determina- 
tion of  the  proportion  of  its  capital  stock 
represented  by  property  used  and  business 
done  in  Michigan,'  but,  if  dissatisfied  with 
the  result,  it  is  in  terms  given  the  rijpht  of 
appeal  to  a  'board  of  appeal  consisting  of 
the  auditor  general,  state  treasurer  and 
attorney  general.'  Due  provision  is  thus, 
in  our  opinion,  made  for  separating  state 
from  interstate  business." 

Gasoline. — A  state  tax  which  is  in  effect 
a  privilege  tax  upon  the  business  of  eellinsr 
gasoline  in  the  tank  cars  or  other  original 
packages  in  which  the  gasoline  was  brought 
into  the  state,  and  which  provides  for  the 
levy  of  fees  in  excess  of  the  cost  of  inspec- 
tion, is  invalid,  as  amounting  to  a  direct 
burden  on  interstate  commerce.  But  the 
business  of  selling  gasoline  at  retail  in 
quantities  to  suit  customers,  but  not  In  the 
original  packages,  is  properly  taxable  by  the 
laws  of  the  state,  although  the  state  itself 
producing  no  gaftoline,  it  must  of  necessity 
nave  been  brought  into  the  state  in  inter- 
state commerce.  Askren  v.  Continental  Oil 
Co.,  (1920)  252  U.  S.  444,  40  S.  Ct.  355,  64 
U.  S.   (L.  ed.)  — ,  wherein  the  court  said: 

"Plaintiffs  are  engaged  in  the  business  of 
buying  and  selling  gasoline  and  other  petro- 
leum products.  The  bill  states  that  they 
purchase  gasoline  in  the  state  of  Colorado, 
California,  Oklahoma,  Texas  and  Kansas, 
and  ship  it  into  the  state  of  New  Mexico, 
there  to  be  sold  and  delivered.  The  bill 
describes  two  classes  of  business: 

"First,  that  it  purchases  in  the  states 
mentioned,  or  in  some  one  of  said  states, 
gasoline,  and  ships  it  in  tank  cars  from  the 
state  in  which  purchased  into  the  state  of 
New  Mexico,  and  there,  according  to  its 
custom  and  the  ordinary  method  in  the 
oonduct  of  its  business,  it  sells  in  tank  cars 
Uie  whole  of  the  contents  thereof  to  a  single 
customer,  before  the  package  or  packages 
in  which  the  gasoline  was  shipped  have  been 
broken.    In  the  usual  and  regular  course  of 
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its  businets  it  purchases  gasoline  in  one  of 
the  states,  other  than  the  state  of  New 
Mexico,  and  ships  it,  so  purchased  from 
that  state,  in  barrels  and  packages  contain- 
ing not  less  than  two  &-gallon  cans  into  the 
state  of  New  Mexico,  and  there,  in  the  usual 
and  ordinary  course  of  its  business,  with- 
out breaking  the  barrels  and  packages,  con- 
taining the  cans,  it  is  its  custom  to  sell  the 
gasoline  in  the  original  packages  and  bar- 
rels. The  gasoline  is  sola  and  delivered  to 
the  customers  in  precisely  the  same  form 
and  condition  as  when  received  in  the  state 
of  New  Mexico;  that  this  manner  of  sale 
makes  the  plaintiffs  distributors  of  gasoline 
as  the  term  is  defined  in  the  statute,  and 
they  are  required  to  pay  the  sum  of  $50  per 
annum  for  each  of  their  stations  as  an 
annual  license  tax  for  purchasing,  shipping 
and  selling  gasoline  as  aforesaid. 

''A  second  method  of  dealing  in  gasoline  is 
described  in  the  bill:  That  the  gasoline 
shipped  to  the  plaintiffs  from  the  other 
states,  as  aforesaid,  is  in  tank  cars,  and 
plaintiff,  or  plaintiffs,  sell  such  gasoline  from 
such  tank  cars,  barrels  and  packages  in 
such  quantities  as  the  purchaser  reouires. 

"As  to  the  gasoline  brought  into  tne  state 
in  the  tank  cars,  or  in  the  original  packages 
and  BO  sold,  we  are  unable  to  discover  any 
difference  in  plan  of  importation  and  sale 
between  the  Instant  case  and  that  before  us 
in  Standard  Oil  Co.  p.  Graves,  249  U.  S. 
389,  39  Sup.  Ct.  320,  68  L.  Ed.  662,  in  which 
we  held  that  a  tax,  which  was  in  effect  a 
privilege  tax,  as  is  the  one  under  considera- 
tion, providing  for  a  levy  of  fees  in  excess  of 
the  cost  of  inspection,  amounted  to  a  direct 
burden  on  interstate  commerce.  In  that  case 
we  reaffirmed,  what  had  often  been  adjudi- 
cated heretofore  in  this  court,  that  the  direct 
and  necessary  effect  of  such  legislation  was 
to  impose  a  burden  upon  interstate  com- 
merce; that  under  the  Federal  Constitution 
the  importer  of  such  products  from  another 
state  into  his  own  state  for  sale  in  the  origi- 
nal packages,  had  a  right  to  sell  the  same 
in  such  packages  without  being  taxed  for  the 
privilege  by  taxation  of  the  sort  here  in- 
volved. Upon  this  branch  of  the  case  we 
deem  it  only  necessary  to  refer  to  that 
case,  and  the  cases  therein  cited,  as  estab- 
lishing the  proposition  that  the  license  tax 
upon  the  sale  of  gasoline  brought  into  the 
state  in  tank  cars,  or  original  packages, 
and  thus  sold,  is  beyond  the  taxing  power 
of  the  state. 

"  The  plaintiffs  state  in  the  bills  that 
their  busmess  in  part  consists  in  selling 
gasoline  in  retail  in  quantities  to  suit  pur- 
chasers. A  business  of  this  sort,  although 
the  gasoline  was  brought  into  the  state  in 
interstate  commerce,  is  properly  taxable  by 
the  laws  of  the  state. 

"  Much  is  made  of  the  fact  that  New 
Mexico  does  not  produce  gasoline,  and  all  of 
it  that  is  dealt  in  within  that  state  must  be 
brought  in  from  other  states.  But,  so  long 
as  there  is  no  discrimination  against  the 
products  of  another  state,  and  none  is  shown 
from  the  mere  fact  that  the  gasoline  is  pro- 


duced in  another  state,  the  gasoline  thus 
stored  and  dealt  in  is  not  beyond  the  taxing 
power  of  the  state.  W.  F.  Wagner  &  Sons 
V.  City  of  Covington,  251  U.  S.  95,  40  Sup. 
Ct.  93,  64  L.  Ed.  — ,  decided  by  this  court 
December  8,  1919,  and  the  cases  from  this 
oourt  cited  therein. 

"  Sales  of  the  class  last  mentioned  would 
be  a  subject  of  taxation  within  the  legitimate 
power  of  the  state.  But  from  toe  averments 
of  the  bills  it  is  impossible  to  determine  the 
relative  importance  of  this  part  of  the  busi- 
ness as  compared  with  that  which  is  non- 
taxable, and  at  this  preliminary  stage  of  the 
cases  we  will  not  go  into  the  question  whether 
the  act  is  separable,  and  capable  of  being 
sustained  so  far  as  it  imposes  a  tax  upon 
business  legitimately  taxable.  That  quea- 
tion  may  be  reserved  for  the  final  hearing. 
The  District  Court  did  not  err  in  granting 
the  temporary  injunctions." 

(4)    Transportation,    Telegraph,    and    Tele-. 
phone  Companies 

(b)  Tax  on  Instrumentalities  of  Commerce 

as  Property 

aa.  In  General  (p.  667) 
Bridge. — ^A  bridge  belonging  to  an  inters 
state  electric  railway  company  and  the  ap- 
purtenances thereof  are  taxable  by  the  state 
in  which  it  is  situated.  State  v.  St.  Louis, 
etc..  Electric  R.  Co.,  (Mo.  1919)  216  S.  W. 
763. 


(10)    Privilege   Taxes  on  Foreign  Corpo: 

tions  (p.  698) 
A  tax  in  the  form  of  a  two  per  cent  tax  oa 
the  net  income  of  corporations  whether  do- 
mestic or  foreign  carrying  on  business  in  tlie 
state,  the  net  income  taxed  being  that  on  which 
the  corporation  is  required  to  pay  a  tax  to 
the  United  States,  is  a  privilege  tax  and  not, 
as  applied  to  a  foreign  corporation,  in  viola- 
tion of  the  commerce  clause  of  the  Constitu- 
tion.   Underwood  Typewriter  Oo.  r.  Chamber- 
lain, (Conn.  1919)  108  Atl.  164,  wherein  the 
court  said :  "  The  fact  that  the  tax  is  measured 
by  a  percentage  of  net' income,  or  in  the  ease 
of  a  corporation  engaged  in  interstate  com- 
merce by  a  percentage  of  a  part  of  its  net 
income  proportioned  to  the  amount  of  ita 
tangible   property   in    this   state,   does   not, 
of  course,  prevent  it  from  being  an  excise 
or    privilege    tax.      The    next    question    is 
whether  the  tax,  regarded  as  an  excise  or 
privilege  tax,  is,  in  its   application  to  the 
plaintiff  corporation,  an  unlawful  restraint 
on  interstate  commerce.     This  question  ap- 
pears to  us  to  have  been  answered  in  the 
negative  by  the  recent  case  of  United  States 
Glue  Co.  V,  Oak  Creek,  247  U.  8.  321,  38 
Sup.   Ct.    499,   62  L.   Ed.    1135,  Ann.    Cas. 
1918E  748,  wherein  the  Supreme  Court  took 
occasion   to  point  out  some  of  the  things 
which  a  state  mi^ht  lawfully  do  in  levying 
taxes  on  the  net  incomes  of  corporation  en- 
gaged   in    interstate    commerce.     We   quote 
from  page  326  of  247  U.  S.  (38  Sup.  Ct.  500, 
62    L.    Ed.    1135,   Ann.   Cas.    1918E    748): 
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'  But  property  in  a  vtate  belonging  to  a  cor- 
poration, whether  foreign  or  domestic,  en- 
gaged in  foreign  or  interstate  commerce,  may 
be  taxed,  or  a  tax  may  be  imposed  on  the  cor- 
poration on  account  of  its  property  within 
a  state,  and  may  take  the  form  of  a  tax  for 
the  privilege  of  exercising  its  franchises 
within  the  state,  if  the  ascertainment  of  the 
amount  is  'made  dependent  in  fact  on  the 
▼alue  of  its  property  situated  within  the 
state  (the  exaction,  therefore,  not  being  sus- 
ceptible of  exceeding  the  sum  which  might  be 
leviable  directly  thereon),  and  if  payment 
be  not  made  a  condition  precedent  to  the 
right  to  carry  on  business,  but  its  enforce- 
ment left  to  the  ordinary  means  devised  for 
the  collection  of  taxes.'  And  again  (247 
U.  S.  on  pages  328,  329,  38  Sup.  Ct.  501,  62 
L.  Ed.  1185,  Ann.  Cas.  191SE  748) :  'A  tax 
upon  gross  receipts  affects  each  transaction 
in  proportion  to  its  magnitude  and  irrespec- 
tive of  whether  it  is  profitable  or  otherwise. 
Conceivably  it  may  be  sufBcient  to  make  the 
difTerence  between  profit  and  loss,  or  to  so 
diminish  the  profit  as  to  impede  or  discour- 
age the  conduct  of  the  commerce.  A  tax 
upon  the  net  profits  has  not  the  same  deter- 
rent eSectf  since  it  does  not  arise  at  all  unless 
a  gain  is  shown  over  and  above  expenses  and 
losses,  and  the  tax  cannot  be  heavy  unless 
the  profits  are  large.  Such  a  tax.  wh<*n 
Imposed  upon  net  incomes  from  whatever 
source  arising,  is  but  a  method  of  distribut- 
ing the  cost  of  government,  like  a  tax  upon 
property,  or  upon  franchises  treated  as  prop- 
erty; and  if  there  be  no  discrimination 
against  interstate  commerce,  either  in  the 
admeasurement  of  the  tax  or  in  the  means 
adopted  for  enforcing  it,  it  constitutes  one 
of  tne  ordinary  and  general  burdens  of  gov- 
ernment, from  which  persons  and  corpora- 
tions otherwise  subject  to  the  jurisdiction  of 
the  states  are  not  exempted  by  the  Federal 
Constitution  because  they  happen  to  be  en- 
gaged in  commerce  among  the  states.' 

^  The  plaintiff  contends  that  the  Glue  Com- 
pany Case  is  authority  for  the  taxation  of 
net  incomes  of  domestic  corporations  only. 
But  this  ignores  the  plain  statement,  above 
quoted,  that  a  tax  which  is  in  form  a  tax  for 
the  privilege  of  exercising  its  franchi^s 
within  the  state  may  be  levied  upon  a  oorpo- 
ration,  whether  foreign  or  domestic,  engaged 
in  interstate  conunerce,  if  the  ascertainment 
<Kf  its  amount  is  made  dependent  in  fact  on 
the  value  of  its  property  within  the  state, 
and  if  it  does  not  exceed  the  sum  which  might 
be  leviable  directly  thereon. 

**  Of  course,  no  tax  at  all  can  be  levied  by 
any  state  which  is  in  form  or  effect  a  direct 
tax  on  interstate  commerce,  and  for  the  pur- 
poses of  this  case  the  significance  of  the 
quotation  from  pages  328  and  329  of  the 
opinion  is  that  tne  tax  on  net  income  —  as 
distinguished  from  a  tax  on  gross  receipts, 
condemned  in  Oklahoma  17.  Wells  Fargo  Co., 
223  U.  S.  298,  32  Sup.  Ct.  218,  56  L.  Ed.  445, 
and  in  Levick  Co.  v,  Pennsylvania,  245  U.  S. 
292,  38  Sup.  Ct.  126,  62  L.  Ed.  296  —  is  not 
in  form  or  effect  a  direct  tax  on  interstate 


commerce.  It  is  therefore  a  tax  which  a 
state  may  assess  against  persons  or  corpora- 
tions engaged  in  interstate  commerce,  pro- 
vided it  keeps  within  its  jurisdiction  in 
other  respects  and  within  the  limitations 
noted  in  the  opinion. 

"As  we  read  the  opinion  in  the  Glue  Com- 
pany Case,  it  decides  that  within  the  limi- 
tation stated  a  state  may  tax  the  entire  net 
income  of  a  domestic  corporation  engaged  in 
interstate  commerce;  and  it  points  out  as  a 
logical  consequence  of  this  decision  that  a 
state  may,  under  the  form  of  a  privilege  tax, 
tax  some  fractional  part  of  the  net  income 
of  a  foreign  corporation  engaged  in  inter- 
state commerce,  provided  that  the  apportion- 
ment is  made  dependent  in  fact  on  the  value 
of  its  property  situated  within  the  state, 
that  the  amount  of  the  tax  is  not  excessive 
regarded  as  a  tax  on  property  within  the 
state,  and  that  there  is  no  discrimination 
against  interstate  commerce  in  the  ad- 
measurement or  enforcement  of  the  tax. 
The  tax  in  question  complies  with  every 
requisite  pointed  out." 

(15)    Tax  on   Merchants  and  Peddlers 

(p.  703) 

Tax  on  wholesalers  of  soft  drinks. — A 
nonresident  manufacturer  of  "^soft  drinks" 
doing  a  business  in  a  municipality  in  the 
state  which  largely  consists  in  carrying  a 
supply  of  such  drinks  from  one  retailer's 
place  of  business  to  another's  upon  the  vehi- 
cle in  which  the  goods  were  brought  across 
the  state  line,  exposing  them  for  sale,  so- 
liciting and  negotiating  sales,  and  immedi* 
ately  delivering  the  goods  sold  in  the  origi- 
nal unbroken  cases,  may  be  required  to 
take  out  the  license  required  of  all  whole- 
salers in  soft  drinks  without  infringing  the 
commerce  clause  of  the  Federal  Constitu- 
tion. Wagner  v.  Covington,  (1919)  251  U. 
S.  96,  40  S.  Ct.  93,  64  U.  S.  (L.  edO  — 
iaffurming  (1917)  177  Ky.  386,  197  S.  W. 
806)    wherein   the   court   said: 

"The  trial  court,  and,  on  appeal,  the 
court  of  appeals  of  Kentucky  gave  judg- 
ment for  defendant,  overruling  tiie  conten- 
tion of  plaintiffs  that  the  ordinances  as 
carried  into  effect  against  them  were  re- 
pugnant to  the  '  commerce  clause '  (art.  1, 
§8)  of  the  Constitution  of  the  United 
States  (177  Ky.  385,  197  S.  W.  806),  and 
upon  this  Federal  question  the  case  is 
brought  here  by  writ  of  error. 

"It  is  important  to  observe  the  precise 
point  that  we  have  to  determine.  It  is  in- 
disputable that,  with  respect  to  the  goods 
occasionally  carried  upon  plaintiff's  wagon 
from  one  state  to  the  other,  in  response  to 
orders  previously  received  at  their  place  of 
business  in  Cincinnati,  plaintiffs  are  en- 
gaged in  interstate  commerce,  not  subject 
to  the  licensing  power  of  the  Kentucky 
municipality,  "nie  court  of  appeals  in  the 
present  case,  in  line  with  its  previous  deci- 
sions in  Newport  v,  Wagner,  168  Ky.  641, 
646,  182  S.  W.  834,  Ann.  Caa.  1917A,  962, 
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and  Newport  r.  French  Bros.  Bauer  Co.  169 
Ky.  174,  183  S.  W.  532,  recognizing  the 
authority  of  the  decisions  of  this  court 
bearing  upon  the  subject,  conceded  that 
this  part  of  plaintiff's  business  was  not  sub- 
ject to  state  regulation  (177  Ky.  388).  At 
the  same  time  the  court  held  that,  with  re- 
spect to  the  remaining  and  principal  part 
of  the  business  conducted  in  Covington,  that 
which  consists  in  carrying  a  supply  ol 
goods  from  place  to  place  upon  wagons,  ex- 
posing them  for  sale,  soliciting  and  nego- 
tiating sales,  and  immediately  delivering 
the  goods  sold,  plaintiffs  were  subject  to 
the  licensing  ordinances;  and  it  is  with  this 
alone  that  we  have  to  deal.  If,  with  re- 
spect to  this  portion  of  their  business,  plain- 
tiffs may  be  subject  to  the  regulatory  power 
of  the  state,  acting  through  the  municipal- 
ity, we  are  not  concerned  with  the  question 
whether  the  general  language  of  the  ordi- 
nances, if  applied  with  respect  to  some  other 
method  of  dealing  with  goods  brought  from 
state  to  state,  might  be  repugnant  to  the 
Federal  Constitution. 

"  From  the  facts  recited  it  is  evident  that, 
in  essence,  ihat  nart  of  plaintiffs'  business 
which  is  subjectea  to  regulation  is  the  busi- 
ness of  itinerant  vender  or  peddler, —  a 
traveling  from  place  to  place  within  the 
state,  selling  goods  that  are  carried  about 
with  the  seller  for  the  purpose.  Plaintiffs 
in  error  insist  that  this  view  of  the  matter 
is  untenable  because  the  courts  of  Kentucky  • 
liave  held  that  sales  made  to  a  retail  mer- 
chant for  resale  do  not  constitute  peddling 
within  the  meaniiur  of  the  statutes  of  that 
state.  Standard  Oil  Co.  t.  Com.,  107  Ky. 
606,  609,  55  S.  W.  8;  Newport  f.  French 
Bros.  Bauer  Co.,  169  Ky.  174,  185,  183  S.  W. 
532.  These  decisions,  however,  deal  merely 
with  a  question  of  statutory  definitions; 
and  it  hardly  is  necessary  to  repeat  that 
when  this  court  is  called  upon  to  test  a 
state  tax  by  the  provisions  of  the  Con- 
stitution of  the  United  States,  our  decision 
must  depend  not  upon  the  form  of  the  tax- 
ing scheme,  or  any  characterization  of  it 
adopted  by  the  courts  of  the  state,  but 
rather  by  the  practical  operation  and  effect, 
of  the  tax  as  applied  and  enforced.  The 
state  court  could  not  render  valid,  by  mis- 
describing  it,  a.  tax  law  which  in  substance 
and  effect  was  repugnant  to  the  Federal  Con- 
stitution; nnther  caa  it  render  unconstitu- 
tional a  tax  that,  in  its  actual  effect,  vio- 
lates no  constitutional  provision,  by  in- 
accurately defining  it.  St.  Louis  South- 
western R.  Co.  V,  Arkansas,  235  U.  S.  350, 
362,  59  L.  ed.  265,  271,  35  Sup.  Ct.  Rep.  99. 

'^We  have,  then,  a  state  tax  upon  the 
business  of  an  itinerant  vender  of  goods  as 
carried  on  within  th6  state, —  a  tax  appli- 
cable alike  to  all  such  dealers,  irrespective  of 
where  their  goods  are  manufactured,  and 
without  discrimination  against  goods  manu- 
factured in  other  states.  It  is  settled  by 
repeated  decisions  of  this  court  that  a.  li- 
cense regulation  or  tax  of  this  nature;  im- 


posed by  a  state  with  respect  to  the  rhaking 
of  such  sales  oi  floods  within  its  borders,  is 
not  to  be  deemea  a  regulation  of  or  direct 
burden  upon  interstate  commerce,  although 
enforced,  impartially  with  respect  to  goods 
manufactured  without  as  well  as  within  thd 
state,  and  does  not  conflict  with  the  *  com- 
merce clause.'  Woodruff  P,  Parham,  8  WaU. 
128,  140,  19  L.  ed.  382,  887;  Howe  Mach.  Co. 
V,  Qage,  100  U.  S.  676,  25  L.  ed.  754 ;  Emert 

V.  Missouri,  156  U.  B.  296,  39  L.  ed.  430,  5 
Inters.  Com.  Rep.  68,  16  Sup.  Ct.  Rep.  367; 
Baccus  V,  Louisiana,  232  U.  S.  334,  58 
L.  ed.  627,  34  Sup.  Ct.  Rep.  439.*' 

(39)'  Tax  on  Income  from  Interstate  Busi- 
ness  (p.  726) 

A  state  income  tax  upon  the  ii^ib  income 
of  a  nonresident  from  tne  business  carried 
on  by  him  in  the  state  is  not  a  burden  on 
interstate  commerce  merely  because  the 
products  of  the  business  are  shipped  out  of 
the  state,  since  the  tax,  not  being  ujpon^ 
gross  r^eipts,  but  onl^  upon  the  net  pro-, 
ceeds,  is  plainly  sustainable  even  if  it  in- 
cludes net  gains  from  interstate  commerce. 
Shaffer  «.  Carter,  (1920)  252  U.  S.  37,  40. 
S.  CJt.  221,  64  U.  S.  (L.  ed.)  — ,  wherein  the 
court  said:  "It  is  urged  that,  regarding 
the  tax  as  imposed  upon  the  business  con« 
ducted  within  the  state,  it  amounts  in  the. 
case  of  appellant's  business  to  a  burden 
upon  interstate  commerce,  because  the 
products  of  his  oil  operations  are  shipped 
out  of  the  state.  Assuming  that  it  fairly, 
appears  that  his  method  of  business  con- 
stitutes interstate  commerce,  it  is  sufficient 
to  say  that  the  tax  is  imposed  not  upon 
the  gross  receipts,  as  in  Crew  Leviok  O).  v„ 
Pennsylvania,  245  U.  S.  292,  62  L.  ed.. 
295,  3*8  Sup.  Ct.  Rep.  126,  but  only  upon  the 
net  proceeds,  and  is  plainly  sustainable  even- 
if  it  includes  net  gaina  from  interstate  com- 
merce. United  States  Glue  Co.  t*.  Oak- 
Creek,  247  U.  S.  321,  62  L.  ed.  1135,  38 
Sup.  Ct.  Rep.  499,  Ann.  Cas.  1918E,  748., 
Compare  William  E.  Peck  A  Co.  v.  Lowe, 
247  U.  S.  165,  62  L.  ed.  1049,  38  Sap;  Ct. 
Rep.   432." 

Vol.  X,  p.  765,  art.  1,  sec  8. 

VI.  £xG[.u8iVEmaBS  of  Pown  of  Conctbss 

2.  As  to  Weighia  and  Measures  (p.  767) 

Power  of  state. —  The  establishment  of  a 
uniform  system  of  weights  and  measures  is 
within  the  police  power  of  a  state.  Dwight, 
etc..  Sintering  Co.  v,  American  Ore  Recla- 
mation Co.,  (CCA.  2d  CJir.  1920)  263 
Fed.  315. 

Vol.  X,  p.  783,  art.  1,  sec.  8. 

III..  Right  of  (jovsBNMEZfT  to  Usi  a 
Patent  (p.  785) 

To  'eame  effect  as  original  annotation,  see 
U.  S.  1^.  Basic  Products  Go.,  (W.  D.  Pa. 
1919)  260  Fad.  472. 
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Vol.  X,  p.  807,  art.  1,  sec.  8. 

ni.   "ErrBCT  OF  Declabaxion  or  Wab 
1.  Jn  Oeneral  (p.  808) 

Volitead  Act  extending  wartime  prohi- 
bition.—  TbB  implied  war  power  of  Congress 
over  intoxicating  liquors  extends  to  the  en- 
actment of  laws  which  will  not  merely  pro- 
hibit the  sale  of  intoxicating  liquors,  but 
will  effectually  prevent  their  sale.  Thua 
Congress,  in  the  exercise  of  the  war  power, 
couldy  in  order  to  make  effective  the  exist- 
ing war-time  prohibition  against  the  manu- 
facture and  sale  of  intoxicating  liquors,  en- 
act '  the  provisions  of  the  Volstead  Act  of 
October  28,  1919  (see  1919  Supp.  p.  — ), 
extending  such  prohibition  to  malt  liquors, 
whether  in  fact  intoxicating  or  not,  with 
alcoholic  content  of  as  much  as  %  of  1  per 
cent  of  alcohol  by  volume.  Ruppert  9. 
Caffey,  (1920)  261  U.  S.  264,  40  S.  Ct.  141, 
64  U.  8.  (L.  ed.)  — . 

Soldiers'  and  Sailor*'  CivU  ReUef  Act 
(Fed.  Stat.  Ann.  1918  Supp.  p.  810)  is 
within  the  war  power  of  Ongress.  Kuehn 
V.  Neugehauer,  (Tex.  Civ.  App.  1919)  216 
S.  W.  269, 

Vol.  X,  p.  816,  art.  1,  sec.  8. 

IX.   Statb   Bounties   to   Dsafied  ob  Eb- 
CRUiTED  Mhn  (p.  819) 

A  stats  bounty  law  does  not  violate  this 
paragraph  of  the  Federal  Constitution. 
State  V.  Johnson,  (1919)  170  Wis.  218,  175 
N.  W.  589,  7  A.  L.  R.  1617.  See  also  Gus- 
tafson  r.  Rhinow,  (1920)  144  Minn.  415,  176 
K.  W.  903. 

Vol.  X,  p.  838,  art.  1,  sec.  8. 

X.  Stats  JuBisDicnoir 
8.  Taxation  hy  States  (p.  850) 
Personal  property  on  ceded  land  is  not 
subject  to  state  taxation.     Concessions  Co. 
r.  Morris,   (Wash.  1919)    186  Pac.  655. 

Vol.  X,  p.  887,  art.  1,  sec.  9. 

The  sixteenth  amendment  (see  vol.  XI,  p. 
1110)  qualifies  this  section  on  the  subject 
of  direct  taxes  by  providing  that  "  Congress 
sliall  have  power  to  lay  and  collect  taxes  on 
incomes,  from  whatever  soiu-ce  derived,  with- 
out .  .  .  regard  to  anv  census  or  enumera- 
tion." But  ''incomes,''  as  used  in  the  six- 
teenth amendment  does  not  include  stodc 
dividends  and  any  taxation  of  them  must  be 
in  accordance  with  this  clause  of  sec.  9,  and 
clause  3  of  sec.  2  of  art.  1.  .  Eisner  v, 
Macomber,  (1920)  282  U.  &.  189,  40  S.  Ct 
189,  64  U.  S.  (L.  ed.)  — . 

Vol.  X,  p.  944,  art.  1 ,  sec.  1 0. 

Y.  Contracts  protected,  831. 

11.  Contracts  of  states,  831. 

b.  Contracts  for  purchase  of 
public  lands,  831. 

12.  Contracts    of    municipal    corpo- 

rations.  832. 
a.  Ts  general,  832. 


13.  Charters  of  municipal  and  pub- 

lic    corporations     as     con* 
tracts,  832. 

b.  Municipal        corporations, 
832. 

14.  Charters    of    private     corpora- 

tions as  contracts,  832. 
h.  Power  to  amend  charters, 
832. 

(1)  In  general,  832. 

17.  Of  railroad  companies,  832. 

c.  Municipal  control,  832. 

d.  Regulation      of      railroad 

rates,  832. 

(2)  When      subject      to 

legislative  or  mu- 
nicipal        control, 
832. 
(8)  When     not    subject 
to     legislative     or 
nicipal        control, 
832. 
h.  Invalidating  relief  depart- 
ment contracts,  833. 

18.  Of  waterworks  companies,  838. 

e.  Regulation  of  water  rates, 

833. 

19.  &i  lighting  companies,  833. 

a.  In  general,  833. 

20.  Of     telegraj^h     and     telephone 

companies,  834. 
a.  In  general,  834. 
22.  Of  banking  companies,  834. 

a.  In  general,  834. 
40.  Marriage,  834. 
Vn.  Laws  affecting  contracts,  835. 

4.  Sources    of   laws    affecting    con* 
tracts,  835. 
a.  Constitutions    and    statutes, 
835. 
Yin.  What  constitutes  impairment,  836. 

1.  In  general,  836. 

2.  Imposing    conditions    on    foreign 

corporations,  837. 
4.  Statute  of  limitations,  837. 

y.    CONTBACTS    PBOTECmK 

11.  Contradta  of  States 

b.  Contracts  for  Purchase  of  Public  Lands 

(p.  970) 

A  state  land  warrant  is  a  contract  giving 
a  right  to  locate  on  land  within  the  tract 
described  in  the  warrant,  despite  the  fact 
that  the  grant  of  the  lands  in  question  from 
the  United  States  to  the  state  was  not 
formally  complete  when  the  warrant  was 
issued.  Rosenberg  t>.  Bump,  (Cal.  App. 
1919)    185  Pac.  218. 

statute  creating  state  agency  and  investing 
it  with  anthority  to  dispose  of  public  lands 
as  ^  contract.^ — ^A  statute  creating  a  state 
agency  and  investing  it  with  authority  to 
dispose  of  ^Hiblic  lands  is  not  a  **  contract " 
within  the  meaning  of  the  clause  forbidding 
the  enactment  of  laws  impairing  the  obliga- 
tions of  contracts.  The  only  legislative 
grants  that  are  protected  by  the  clause  for- 
bidding the  enactment  of  laws  impairing  the 
obligations  of  contracts  are  grants  made  to 
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or  for  the  benefit  of  individuals  or  private 
corporations,  or  grants  on  the  faith  of  which 
and  according  to  the  terms  of  which  an  in- 
dividual or  private  corporation  has  acquired 
title.  Atchafalaya-Land  Co.  v.  F.  B.  Wil- 
liams Cypress  Co.,  (1920)  146  La.  1047,  84 
So.  d51. 

12.  Contracts  of  Municipal  Corporations 

a.  In  General  (p.  979) 
A  reservation  of  trees  in  a  deed  to  a 
county  of  land  for  highway  purposes  is  a 
contract  which  cannot  be  impaired  by  a 
city  which  took  the  highway  over  from  the 
county,  though  the  trees  interfered  with  the 
drainage  of  the  highway  and  prevented  de- 
sired improvement  thereof.  Hill  v.  Oxnard, 
(Cal.  App.  1920)  189  Pac.  825. 

13.  Charters  of  Municipal  and  Public  Corpo- 
rations as   Contracts 

b.  Municipal  Corporations  (p.  990) 
Regulation  of  municipal  waterworks. — 
'•Chapter  47,  Laws  1919,  which  limits  and 
restricts  the  application  of  the  revenue  de- 
rived by  municipalities  from  ptlblic  utilities, 
and  authorizes  the  appointment  of  a  receiver 
for  a  public  utility  upon  the  failure  of  the 
municipal  authorities  to  comply  with  the 
statute,  does  not  impair  the  obligation  of  a 
contract,  contrary  to  the  provisions  of  section 
10,  art.  1,  of  the  Constitution  of  the  United 
States,  and  section  19,  art.  2,  of  the  state." 
Dreyfus  v.  Socorro,  (N.  M.  1920)  189  Pac 
878. 

14.  Charters  of  Private  Corporations  as 

Contracts 

h.  Power  to  Amend  Charters 
(1)  In  General  (p.  1004) 
A  statute  which  permits  life  insurance 
cozporations  to  amend  their  charters  and  re- 
organize, but  expressly  preserves  existing 
contracts  in  full  force  and  effect,  does  not 
violate  this  section.  Richards  v.  Security 
Mut.  L.  Ins.  Co.,  (N.  D.  N.  Y.  1919)  269 
Fed.  727. 

17.  Of  Railroad  Companies 
c.  Municipal  Control  (p.  1042) 
Paving  portion  of  streets  occupied  by 
tracks. —  The  terms  and  conditions  in  a  street 
railway  franchise  which  require  the  street 
railway  company  under  certain  conditions 
to  pave  or  pay  for  paving  certain  portions 
of  occupied  streets  do  not  amount  to  a  con- 
tract which  prevents,  on  constitutional 
grounds,  the  imposition  by  the  municipality 
upon  a  central  strip  in  the  highway  owned 
in  fee  by  the  street  railway  company  of  its 
fair  share,  according  to  benefits,  of  the  ex- 
pense of  paving  such  street.  Oklahoma  R. 
Co.  V.  Severns  Pav.Co.,  (1919)  251  U.  S. 
104,  40  S.  Ct.  73,  64  U.  S.  (L.  ed.)  — , 
itwdifying  and  affirming  (Okla.  1918)  170 
Pac.  216. 


Sprinkling  portion  of  streets  occupied  \ff 
streets  and  beyond. —  The  obligation  of  the 
contract  right  which  a  street  railway  com- 
pany has  luider  its  franchises  to  operate  its 
railway  in  the  streets  of  a  municipality  is 
not  impaired  by  an  ordinance  enacted  in  the 
exercise  of  the  police  power,  requiring  the 
street  railway  company  to  sprinkle  the  stir- 
faoe  of  the  streets  occupied  by  its  railway 
between  the  rails  and  tracks,  and  for  a  suffi- 
cient distance  beyond  the  outer  rails,  so  as 
effectually  to  lay  the  dust  and  prevent  the 
same  from  arising  when  the  cars  are  in  opera- 
tion. Pacific  Gas,  etc.,  Co.  v.  Police  Ct., 
( 1919)  261  U.  S.  22,  40  S.  Ct.  79,  64  U.  S. 
(L.  ed.)  — ,  affirming  (1915)  28  Cal.  App. 
412,  152  Pac.  928. 

Regulations  affecting  railroad  track  laid  in 
public  street. — "A  railroad  track  laid  in  a 
public  street,  though  by  express  public  grant, 
18  subject  to  such  regulations  as  are  reason- 
ably necessary  to  secure  the  public  safety; 
for  this  power  "'is  inalienable  even  by  ex- 
press grant,"  and  its  legitimate  exertion  con- 
travenes neither  the  ccmtract  clause  of  the 
Constitution  nor  the  due  process  clause  ol 
the  Fourteenth  Amendment.  ...  Of  course, 
all  regulations  of  this  class  are  subject  to 
judicial  scrutiny,  and  when  they  are  found 
to  be  plainly  unreasonable  and  arbitrary 
must  be  pronounced  invalid,  as  transcend- 
ing that  power  and  falliLg  within  the  c<mi- 
demnation  of  one  or  both,  as  the  case  may 
be,  of  those  constitutional  restrictions.'  Den- 
ver &,  R.  G.  R.  R.  Co.  r.  Denver,  250  U.  S. 
241,  243,  39  Sup.  Ct.  450,  451  (83  (L.  Ed. 
958)."  Connecticut  Co.  v.  Stamford,  (Conn. 
1920)    110  Atl.  554. 

d.  Regulation  of  Railroad  Rates 

(2)  When  Subject  to  Legislative  or  Munici- 

pal Control    (p.  1047) 

To  the  same  effect  as  the  original  annota- 
tion, see  Black  v.  New  Orleans  By.,  etc.^  Co., 
(1919)   145  La.  180,  82  So.  81. 

Municipal  ordinance  regulating  fares  t% 
certain  persons. — -A  provision  in  a  franchise 
ordinance  enacted  by  a  municipality  requir- 
ing a  street  railway  to  transport  certain 
classes  of  persons  for  half  fare  during  cer- 
tain hours,  is  not  a  contract  within  the 
meaning  of  this  article,  and  may  be  annulled 
by  an  act  of  the  state  legislature.  Dubuque 
Electric  Co.  v.  Dubuque  (C.  C.  A.  8th  Cir. 
1919)  260  Fed.  353,  171  C  C.  A.  219,  foi- 
lovAng  Pawhuska  v.  Pawhuska  Oil,  etc.,  Co., 
( 1919)  250  U.  S.  394,  39  S.  Ct.  626,  63  U.  S. 
(L.  ed.)   1054. 

(3)  When  Not  Subject  to  Legislative  or  Mu- 

nicipal Control   (p.   1049) 

When  a  rate  of  fare  that  may  be  charged 
by  a  street  railway  company  is  fixed  by  posi- 
tive agreement. —  To  same  effect  as  original 
annotation,  see  Michigan  R.  Co.  r.  Lansing, 
(E.  D.  Mich.  1919)  260  Fed.  322,  holding 
that  a  franchise  granted  by  a  municipality 
to  a  street  railway  was  a  contract,  and  that 
neither  the  state  nor  any  of  its  agencies 
might  impair  the  obligations  of  it. 
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b.  Inyalidating  Relief  Department  Contracts 

(p.  1062) 
The  freedom  of  contract  guaranteed  by  the 
Constitution  is  not  infringed  by  the  pro- 
visions of  sections  0012,  9013,  and  9014, 
Ohio  General  Code,  which  prohibit  a  corpo- 
ration from  compelling  emffojeeB  to  join  any 
association,  from  withholding  any  part  of  the 
wages  or  salary  of  employees  for  the  pay- 
ment of  dues  therein,  from  requiring  either 
aa^  a  condition  of  securing  employment  or 
being  employed,  or  from  making  an  agree* 
ment  with  a  person  about  to  enter  employ- 
ment whereby  he  agrees  to  waive  any  right  to 
damages  against  a  railroad  company  there- 
after arising  for  personal  injury  or  death, 
or  whereby  he  agrees  to  surrender  or  waive, 
in  case  he  asserts  such  right,  any  other 
right.  Baltimore,  etc.,  R.  Co.  v.  Bailey, 
(1919)  99  Ohio  St.  312,  124  N.  E.  195, 
wherein  the  court  said: 

/Tt  is  also  contended  that  these  statutes 
violate   the   Fourteenth   Amendment  to  the 
Constitution    of   the   United    States.     It   is 
.   suflScient  as  to  this  to  say  that  a  similar  con- 
tract was  under  investigation  by  the  Supreme 
Court  of  the  United  States  in  C,  B.  &  Q.  R. 
Co.  V.  McGuire,  219  U.  S.  549,  31  Sup.  Ct. 
259,  65  L.  Ed.  328.    McGuire  was  an  employe 
of  the  oompany  and  a  member  of  its  relief 
association.     After  his  injuries  he  accepted 
benefits  to  the  extent  of  $822.     In  reference 
to  the  Iowa  statute  concerning  relief  associ- 
ations, which  is  similar  to  the  Ohio  statute, 
the  fedei-al  Supreme  Court  held  in  the  Mc- 
Guire Case  that  a  state  has  power  to  pro- 
hibit contracts  limiting  liability  for  injuries, 
made  in   advance   of  the   injuries   received, 
and  to  provide  that  the  subsequent  accept- 
ance of  benefits  under  such  contracts  shall 
not  constitute  satisfaction  of  the  daim  for 
injuries  received  after  the  contract,  and  that 
such  a  statute  does  not  impair  the  liberty 
of   contract  guaranteed   by   the    Fourteenth 
Anwndment." 

18.    Of   Watenoarks   Oofnpaniea 
e.  Regulation  of  Water  Rates  (p.  1059) 

The  state,  as  an  attribute  of  sovereignty, 
is  endowed  with  authority,  in  the  appropri- 
ate exercise  of  the  police  power,  to  regulate 
the  charges  of  public  utilities.    Regulation  in 
such  cases  is  not  an  unwarranted  interfer- 
ence with  the  right  of  contract  which  the  con- 
stitutional  guaranty    of    the    enjoyment    of 
liberty    includes.      Private    contracts,    con- 
cerning property  rights,  are  inviolable,  but  no 
obligation  of  a  contract  can  extend  to  the 
<lefeat    of    legitimate    governmental    power. 
Contract  rights  which  affect  the  public  safety 
and   welfare  must  yield    to  that   which   is 
essential  to  the  general  good.     The  legisla- 
ture, in  the  exercise  of  the  police  power,  is 
unrestricted  by  the  provisions  of  contracts 
between^  individuals  or  corporations,  or  be- 
tween   individuals    and    municipal    corpora- 
tions.    The  state  may  decrease  or  increase 
the  contract  specified  rates  for  public  utility 
services  as  justness  and  reasonableness  may 
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require.  Underlying  such  right  of  regula- 
tion is  the  fundamental  doctrine  that  the 
utility  for  the  adequate  doing  of  that  which 
it  was  chartered  to  do,  should  receive  tolls 
sufficient  to  enable  it  to  meet  the  exacted  re- 
quirement. Rates  should  be  neither  so  low 
as  to  deprive  the  utility  of  means  of  appro- 
priately discharging  duty  nor  so  high  as  to 
unduly  burden  the  public.  Safe  and  efficient 
service,  with  substantial  equality  of  treat- 
ment in  like  situations,  is  the  essential. 
In  re  Guilford  Water  Co.,  (1919)  118  Me. 
367,  108  Atl.  446. 

Municipality  when  'bound  by  rate  fixed  in 
contzact   with  utility  company. — ^While   all 
contracts  by  municipalities  or  by  individuals 
with  a  utility  company  for  any  service  are 
presumed  to  be  entered  into  with  the  imder- 
standing  that  the  state  may   at   any   time 
regulate  the   service   and   the   rates    to   be 
charged  therefor,  the  state  may  b^  appropri- 
ate legislation  suspend  its  autnority  to  exer- 
cise ite  power  of  regulation,  and  authorize  a 
municipality  to  enter  into  an  inviolable  con- 
tract with  a  utility  oompany  for  a  reason- 
able period  fixing  the  rates  to  be  char^^ 
by  such  utility  for  the  public  service,  which 
contract  will   be  protected  against   impair- 
ment under  the  Federal  and  State  Constitu- 
tions.    The  surrender  by  the  state  of  this 
important  governmental   function,   however, 
roust  be  in  terms  so  clear  and  unequivocal 
ais  to  admit  of  no  doubt  of  the  intent  to  sur- 
render.    General   authority    to    contract    is 
not  sufficient.     Express  terms  are  required. 
All  doubts  must  be  resolved  in  favor  qt  the 
state.     Unless  such,  surrender  is  made,  the 
rates  for  any  public  service  such  as  the  sup- 
plying of  water  or  other  utilitv  for  public 
or  domestic  uses  are  just  as  fully  subject  to 
regulation    by    the    state    under    its    police 
powers,  when  fixed  by  mutual  consent  in  a 
contract,  as  when  summarily  determined  by 
the   utility    company   itself.     All    contracts 
relating  to  the  public  service  must  be  under- 
stood as  made  m  contemplation  of  the  pos- 
sible exercise  at  any  time  by  the  state  of 
this    legitimate    governmental    power.      The 
duty,  once  undertaken,  to  serve  the  public 
in  a  reasonable  manner  cannot  be  avoicled  by 
a    contract.      In    re    Searsport    Water    Co., 
(1919)    118  Me.  982,   108  Atl.  452. 

Increase  of  francMse  rates  by  the  public 
service  commission  does  not  impair  the  obli- 
gation of  a  contract.  Hillsboro  v.  Public 
Service  Commission,  (Ore.  1920)  187  Pre. 
617. 

19.   Of   Lighting    Compcunies 

a.  In  General  (p.  1060) 

Regulation  of  poles  and  wires  by  munici- 
pality.—  The  obligation  of  a  municipal  elec- 
tric light  and  power  franchise  coverinff  pub- 
lic and  private  uses,  granted  when  the  ap- 
plicable statute  then  in  force  gave  the  mu- 
nicipality a  qualified  control  over  the  erec- 
tion of  electric  light  and  power  appliances 
in   the  streets,  was  not   impaired   by  subse- 

Sient  legislation  giving  the  municipaltty  ex- 
usive  control,  under   which  the  light  and 
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power  company,  having  removed  and  dls- 
1  nan  tied  its  street  lighting  system  upon  the 
expiration  of  a  street  lighting  contract,  may 
be  restrained  from  erecting  any  poles  or 
wires  in  the  street  until  the  consent  of  the 
municipality  shall  have  been  obtained,  with- 
out prejudice  to  the  company's  right  to 
maintain,  repair,  or  replace  such  poles  and 
wires  as  it  is  then  using  for  commercial 
lighting.  Hardin-Wyandot  Lighting  Co.  v. 
Upper  Sandusky,  (1919)  251  U.  S.  17*3,  40 
S.  Ct.  104,  64  U.  S.  (L.  ed.)  — ,  affirming 
(1916)   93  Ohio  St.  428,  113  N.  E.  402. 

20.   Of  Telegraph  and  Telephone  Companies 

a.  In  General  (p.  10G3) 

Relinquishment  by  state  of  light  to  exer- 
cise   regulatory    power. — "  When     a    state, 
either  directly  or  through  the  action  of  a 
municipality    having   express   delegated   au- 
thority so  to  do,  has  agreed  to  relinquish 
its  right  to  exercise  its  regulatory  power  as 
to  rates,  or  as  to  other  matters  prescribed 
by  the  contract,  such  agreement  is  reciprocal 
and  binding  only  as  between  the  parties  to 
the  agreement.     Neither  party  to  the  con- 
tract can  change  it  without  the  consent  of 
the  other;  but  the  parties  to  such  a  contract 
may  agree  by  mutual  consent  to  change  the 
contract,  or  to  release  each  other  entirely 
from  the  obligations  of  tl\e  contract.     Win- 
field  17.  Public  Service  Ck>mmis8ion,    (1918) 
187  Ind.  53,  118  N.  E.  531.    In  making  the 
contract  the  state,  or  the  city,  as  the  case 
may  be,  represents  the  public  as  against  the 
person  or  corporation  with  which  the  con- 
tract is  made;  and,  in  agreeing  to  a  change 
of  the  contract  or  to  its  complete  rescission, 
the  city,  or  the  state,  as  the  case  may  be, 
acts  for  the  public  and  binds  it  as  effectively 
in  the  one  case  as  in  the  other.     An  agree- 
ment with  a  public  utility  by  which  the  state 
relinquishes  its  regulatory  power  in  certain 
particulars   affecting   the   contractual    r^ht 
of  such  utility  does  not  create  any  such  obli- 
gation on  the  part  of  the  state  in  favor  of 
the  public.    So  far  as  the  rights  of  the  pub- 
lic are  concerned,  the  state  retains  all  of  its 
regulatory  powers.    By  making  the  contract 
the  state  relinquishes  its  regulatory  power 
onlv  to  the  extent  expressed  in  the  contract, 
and  only  so  far  as  such  exercise  would  affect 
the  rights  of  the  other   contracting  party. 
In  conformity  to  the  principle  thus  stated, 
the  Supreme  Court  of  the  United  States,  in 
the  case  of  Worcester  r.  Street  Railway,  196 
U.  S.  539,  25  Sup.  Ct.  327,  49  L.  Ed.  591, 
held  that  the  Legislature  had  power  to  re- 
lieve the  street  car  company  from  the  obliga- 
tion to  pave  the  streets  between  its  tracks 
and   18  inches  on  each  side  thereof,  as  pro- 
vided in  some  of  its  grants,  and,  as  provided 
by  other  grants,  to  pave  the  streets  on  which 
its  lines  were  located  from  curb  to  curb.    All 
of  these  grants  were  accepted  by  the  street 
car  company,   and   for   the  purpose  of   the 
opinion  the  court  assumed  that  the  city  in 
making  the  grants  had  power  to  impose  such 
conditions,  and  that  when  accepted  the  grant 


with  the  conditions  contained  therein  became 
a  binding  contract  between  the  city  and  com- 

Eany.  It  was  held  that  the  city  acted  in  be- 
alf  of  the  public  in  makinf^  grants,  and 
that  the  Legislature  had  a  right,  with  the 
consent  of  the  street  car  compaJiy>  to  modify 
or  abrogate  the  conditions  under  which  the 
locations  in  the  streets  had  been  granted 
after  such  conditions  had  been  imposed  liv 
the  city.  In  the  opinion  of  the  court  it  is 
said: 

** '  These  restrictions  and  conditions  were 
of  a  public  nature,  imposed  as  a  means  of 
collecting  from  the  railroad  company  part, 
or  possibly  the  whole,  of  the  expenses  of 
paving  or  repaving  the  streets  in  which  the 
tracks  were  laid,  and  that  method  of  collec- 
tion did  not  become  an  abRolnti^  property 
right  in  favor  of  the  city,  as  against  the  right 
of  the  Legislature  to  alter  or  abolish  it,  or 
substitute  some  other  method  with  the  con- 
sent of  the  company,  even  though  as  to  the 
company  itself  there  might  be  a  contract 
not  alterable  except  with  its  consent.' 

"In  accordance  with  the  same  principle, 
the  courts  also  hold  that  all  contracts  made 
for  services  to  be  furnished  by  public  utili- 
ties must  be  regarded  as  made  in  contempla- 
tion of  the  regulatory  power  of  the  state, 
and  that,  when  the  state  exercises  such  power 
by  changing  rates  or  conditions  of  services, 
such  change  does  not  impair  the  obligations 
of  existing  contracts,  although  such  contracts 
must  yield  to  the  changes  so  made."  Cen- 
tral Union  Telephone  Co.  v.  Indianairali? 
Telephone  Co.,  (Ind.  1920 )   120  N.  E.  628. 

22.    Of    Banking    Compamea 

a.  In  General  (p.  1067) 

Providing  for  reasonable  examinationa  and 

reports. —  The  obligation  of  the  state's  un- 
dertaking in  a  special  act  incorporating  a 
bank,  that  ''the  business  of  said  bank  ^all 
be  confided  to  and  controlled  by  its  stock- 
holders under  such  rules  of  law  and  regula- 
tions as  said  company  may  see  fit  to  adopt, 
provided  the  same  be  not  in  conflict  with  the 
Constitution  of  the  United  States  or  of  this 
state,"  was  not  unconstitutionally  imnaired 
by  the  subsequent  enactment  of  legislation 
providing  for  reasonable  examinations  and 
reports  ov  duly  authorized  officers  of  the 
state  banking  department  created  by  such 
legislation,  and  for  the  enforced  annual  con- 
tribution to  the  expenses  of  such  department 
of  1/40  of  1  per  cent  of  the  bank's  total 
assets.  Oxford  Bank  v.  Love,  (1919)  250 
U.  S.  603,  40  S.  Ct.  22,  64  U.  S.  (L.  ed.)  — , 
affirming  (1916)  111  Miss.  699,  72  So.  133, 
8  A.  L.  R.  894. 

40.  Marriage  (p.  1095) 

Divorce. —  Each  state  has  the  right  to  pre- 
scribe the  conditions  upon  which  Uie  mnrital 
relations  of  its  own  citizens  shall  be  created 
and  the  causes  for  and  manner  in  which,  by 
its  laws,  those  relations  may  be  dissolved; 
and  that  right  extends  to  women  who.  hav^ 
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ing  married  in  other  states  and  having  left 
their  husbands  for  lawful,  causes,  have,  in 
good  faith,  established  here  such  separate 
domiciles  as  entitle  them  to  citizenship; 
hence  statutes  authorizing  constructive  serv- 
ice upon  nonresident  defendants,  making  it 
a  cause  for  divorce  that  a  married  person 
bringing  the  suit  has  resided  in  this  state 
continuously  for  seven  years  or  more  and 
lived  continuously  separate  and  apart  from 
his  or  her  spouse  during  that  period,  are 
competent  statutes,  as  not  being  repugnant 
to  tne  constitutional  provisions  relating  to 
the  impairment  of  the  obligations  of  con* 
tracts,  the  divestiture  of  vested  I'igl^^B)  or  due 
process  of  law.  Lepenser  v.  Qrimn,  (1920) 
146  La.  684,  83  So.  839. 

VU.  Laws  Affecting  Contbaots 
4.  Sources  of  Lcuws  Affecting  Contracts 
a.  Constitutions  and  Statutes  (p.  1107) 

Resolution  of  board  of  trade. — A  resolu- 
tion of  an  incorporated  board  of  trade  im- 
g airing  a  contract  has  been  held  not  to  be 
1  valid  under  this  section  on  the  groimd  that 
it  was  not  a  **  law  "  as  that  term  was  used 
in  the  constitution.  Thomson  v.  Thomson, 
(1920)  293  111.  584,  127  N.  E.  882,  wherein 
the  court  said: 

"  Is  the  resolution  a  law  within  the  mean- 
ing of  the  constitutional  declaration  that  no 
law  impairing  the  obligation  of  contracts 
shall  ever  be  made?  This  prohibition  is 
directed  against  the  law-maKins  power  — 
the  legislative  department  of  the  govern- 
ment. It  is  not  applicable  to  the  decisions 
of  the  courts  in  the  construction  of  contracts, 
or  the  application  of  general  principles  of 
law  to  contract  relations  or  obligations. 

"  *  The  prohibition  is  aimed  at  the  legisla- 
tive power  of  the  state,  and  not  at  the  deci- 
sions of  it{{  courts,  or  the  acts  of  administra- 
tive or  executive  boards  or  officers,  or  the 
doings  of  corporations  or  individuals.'  New 
Orleans  Waterworks  Co.  r.  Louisiana  Sugar 
Refining  Co.,  126  U.  S.  18,  8  Sup.  Ct.  741. 
31  L.  Ed.  607. 

"  Though  the  prohibition  is  against  the 
making  of  a  law,  it  is  not  essential  that  the 
enactment,  to  be  within  the  prohibition  of 
the  Constitution,  shall  be  a  statute  enacted 
bv  the  Legislature  or  a  constitutional  provi- 
sion adopted  by  the  people.  Any  enactment 
of  a  governmental  agency  to  which  the  force 
of  law  is  given  by  the  state  may  be  regarded 
as  a  law  within  the  territory  in  which  it  is 
so  enforced.  Williams  v.  Bruffy,  96  U.  S. 
176,  24  L.  Ed.  716.  So  an  act  of  the  Con- 
federate congress  sequestrating  the  property 
and  credits  within  states  in  rebellion  of 
loyal  citizens  of  the  United  States,  which  was 
enforced  by  the  state  of  Virginia  as  a  valid 
law,  was  held  to  be  an  infringement  of  the 
pPoTiibition  of  the  Federal  Constitution 
against  any  state  passing  any  law  impairing 
the  obligation  of  contracts.  The  prohibition 
reaches  every  form  in  which  the  legislative 
power  of  the  state  is  exerted,  whether  con- 
stitation,   constitutional    amendment,    enact- 


ment of  the  Le^slature,  ordinance  of  a  mu- 
nicipal corporation,  or  a  regulation  of  some 
other  instnunentality  of  the  state  exercising 
delegated  legislative  authority.  Ross  i*.  Ore- 
gon, 227  U.  S.  160,  33  Sup.  Ct.  220,  57  L.  Ed. 
468,  Ann.  Cas.  1914C,  224.  In  Grand  Trunk 
Western  Railway  Co.  v.  Railroad  Com.,  221 
U.  S.  400,  31  Sup.  Ct.  537,  56  L.  Ed.  786, 
an  order  of  the  Railroad  Commission  of 
Indiana  for  the  installation  of  an  interlock- 
ing plant  was  held  to  be  a  legislative  act  by 
an  mstrumentality  of  the  state  exercising 
delegated  legislative  authority,  and  so  a  law 
of  the  state  within  the  meaning  of  the  con- 
stitutional provision ;  and  the  same  view  was 
taken  of  a  resolution  of  a  board  of  county 
commissioners  terminating  a  grant  of  the 
right  to  locate,  construct,  maintain,  and 
operate  an  electric  railroad  along  a  state 
highway,  without  specifying  any  limit  of 
time.  Northern  Ohio  Traction  Co.  v.  State 
of  Ohio,  246  U.  S.  574,  38  Sup.  Ct.  196,  62 
L.  Ed.  481,  L.  R.  A.  1918E,  866.  These  were 
all  cases  of  action  taken  by  some  govern- 
mental instrumentality  to  which  some  part 
of  the  legislative  power  had  been  delegated 
by  an  act  of  the  Legislature. 

"No  political  or  governmental  power  has 
been  delegated  to  the  Chicago  Board  of  Trade. 
The  voluntary  association  of  individuals 
composing  that  body  at  the  time  its  charter 
was  granted  by  the  Legislature  was  incorpo- 
rated with  the  ordinary  powers  and  privi- 
leges of  private  corporations,  with  authority 
to  make  such  rules,  regulations,  and  by-laws 
from  time  to  time  as  they  might  think  proper 
or  necessary  for  the  government  of  the  corpo- 
ration not  contrary  to  the  laws  of  the  land, 
and  to  establish  such  rules,  regulations,  and 
by-laws  for  the  management  of  their  busi- 
ness and  the  mode  in  which  it  should  be 
transacted  as  they  might  think  proper. 
There  was  no  grant  of  any  legislative  power. 
The  Board  of  Trade  is  merely  a  voluntary 
organization,  although  incorporated  under  an 
act  of  the  General  Assembly.  People  v. 
Board  of  Trade,  80  111.  134.  The  grant  of 
the  power  to  adopt  by-laws,  rules,  and  regu- 
lations for  the  government  of  the  corporation 
and  the  management  of  its  business  is  no 
more  than  a  recognition  of  the  inherent  and 
implied  power,  which  is  a  necessary  and  in- 
separable incident  of  its  existence.  1  Black- 
stone's  Com.  476;  2  Kent's  Com.  278;  People 
V.  Live  Stock  Exchange,  170  III.  656,  48  N.  E. 
1062,  39  L.  R.  A.  373,  m  Am.  St.  Rep.  404. 
The  persons  becoming  members  of  the  corpo- 
ration have  voluntarily  submitted  themselves 
to  the  operation  of  all  laws  enacted  for  its 
government  and  agreed  to  be  bound  by  them 
so  far  as  within  the  corporate  authority. 
Board  of  Trade  r.  Nelson,  162  III.  431,  44 
N.  E.  743,  53  Am.  St.  Rep.  312.  Whether  the 
contracts  in  question,  made  by  members  of 
the  corporation  in  their  own  names  but  really 
for  the  appellant,  were  affected  by  the  reso- 
lution of  the  board  of  directors  is  not  a 
question  of  construction  of  the  Constitution. 
If  the  resolution  was  inoperative  against  the 
appellant  its  invalidity  arose,  not  from  any 


836 


FED.  STAT.  ANN.— 1920  SUPP. 


Alt.  x»  S  10 


ooiwtitutioDa]  prohibition  against  its  adop- 
tion, but  because  of  the  lack  of  power  by  the 
board  of  directors,  under  the  general  prin- 
ciples of  law  in  relation  to  contracts,  to 
adopt  it." 

VIII.  What  CoirsnTUTES  Iicpaibmcnt 

1.  In  Oeneral  (p.  1113) 

Incompleted  contract. — ^A  statute  that  has 
the  effect  of  violating  or  repudiating  an  in- 
completed contract  previously  made  with  the 
state  does  not  impair  the  obligation  of  a 
contract.  The  obligation  remains  as  before 
and  forms  the  measure  of  the  contractor's 
right  to  recover  from  the  state  the  damages 
sustained.  Hays  v.  Seattle,  (1920)  251  U. 
S.  233,  40  S.  Ct.  126,  64  U.  8.  (L.  ed.)  —, 
alp^nmg  (W.  D.  Wash.  1915)  226  Fed.  287. 

Paving  contract  with  street  railway. — ^A 
municipal  ordinance  requiring  a  street  rail- 
way company  to  bear  the  cos^  of  paving  with 
asphalt  upon  a  concrete  foundation,  like  the 
rest  of  a  newly  paved  street,  that  part  of 
such  street  which  lies  between  the  tracks 
and  for  a  distance  of  one  foot  outside,  does 
not,  although  theretofore  the  street  had  been 
jpaved  from  curb  to  curb  with  macadam, 
impair  the  obligation  of  the  street  railway 
company's  franchise  contract  under  which 
its  duty  extends  to  keeping  "in  good  repair 
tho  roadway  between  the  rails  and  for  one 
foot  on  the  outside  of  each  rail  as  laid,  and 
the  space  between  the  two  inside  rails  of  ita 
double  tracks  with  the  same  material  as  the 
city  shall  have  last  used  to  pave  or  repave 
these  spaces  and  the  street  previous  to  such 
repairs,"  unless  the  railway  company  and 
the  city  shall  agree  upon  M>me  other  ma- 
terial. Milwaukee  Electric  R.,  etc.,  Co.  o. 
Wisconsin,  (1920)  252  U.  S.  100,  40  S.  Ct. 
306,  64  U.  S.  (L.  ed.)  — ,  affirming  (1917) 
166  Wiri.  163,  164  N.  W.  844. 

Passage  of  law  as  of  what  time. —  The 
contract  clause  of  the  Federal  Constitution 
applies  only  to  legislation  subsequent  in 
time  to  the  contract  alleged  to  have  been 
impaired.  Mimday  t*.  Wisconsin  Trust  Co., 
(1920)  252  U.  S.  499,  40  S.  Ct.  365,  64 
U.  S.  (L.  ed.)  >-,  affimUng  (1918)  168 
Wis.  31,  168  N.  W.  393,  169  N.  W.  612. 

Judicial  action. —  The  contract  clause  is 
aimed  at  legislative,  not  judicial  action,  and 
the  overruling  by  an  appellate  court  of  a 
previous  decision  under  which  an  oil  lease 
has  been  secured  does  not  impair  the  obli- 
gation of  a  contract.  McCray  v.  Miller^ 
(1920)  78  OkU.  16,  184  Pac.  781,  186  Pac. 
1089. 

Escheat  Act. — A  state  statute  is  constitu- 
tional which  provides  for  the  escheating  of 
abandoned  or  unclaimed  property  in  the 
hands  of  the  bailee  or  depositary.  German- 
town  Trust  Co.  r.  Powell,  (1919)  265  Pa. 
St.  71,  108  Atl.  441,  wherein  the  court  said: 

''There  seems  to  be  no  room  for  doubt 
that  the  commonwealth,  by  virtue  of  its  sov- 
ereign power,  may  take  charge  of  property 
abandoned  or  unclaimed  for  a  period  of  time, 
or   which  haa  no  known  owner.     Com.  v. 


Dollar  Savings  Bank,  259  Pa.  138,  145,  102 
Atl.  569,  1  A.  L.  R.  1048,  and  cases  cited. 
This  right  is  not  seriously  disputed;  it  ia 
contended,  however,  in  the  first  place,  that 
the  act  in  question  violates  article  1,  |  17, 
of  the  Constitution  of  Pennsylvania,  and 
article  1,  {  10,  of  the  Constitution  of  the 
United  States,  by  impairing  the  obligation  of 
the  contract  between  the  owner  of  the  prop- 
erty and  the  depositary;  the  theory  being 
that  upon  money  being  deposited  in  a  bank, 
a  contract  attaches  between  the  depositor 
and  the  bank  under  which  the  latter  is  bound 
to  return  to  the  former,  on  demand,  the 
amount  of  the  deposit,  and  that  the  provi- 
sions in  the  act  for  the  taking  of  money  or 
other  property  after  the  expiration  of  a 
specified  time,  if  the  owner  has  not  been 
heard  from,  amounts  to  a  violation  of  this 
contract.  The  agreement  of  the  bank  or 
depositary,  however,  is  merely  to  keep  the 
money  of  the  depositor  until  it  is  demanded 
by  the  owner,  or  his  duly  authorized  repre- 
sentatives. It  agrees  to  pay  on  demand. 
When  demand  is  made  the  contractual  rela- 
tion ceases,  there  being  no  vested  right  to 
continue  the  contract  in  force  thereafter,  or 
for  any  definite  time.  If  the  depositor  should 
die  or  make  an  assignment,  his  personal 
representative  or  assignee  succeeds  to  his 
right  to  make  demand  for  the  money  and  the 
bank  is  in  duty  bound  to  make  payment.  A 
statute  of  escheat,  in  effect,  simply  provides 
for  a  termination  of  the  contract  of  deposit, 
at  the  instance  of  the  commonwealth  and  by 
virtue  of  its  sovereign  power,  where  there 
are  no  heirs  to  claim  the  property  after  the 
death  of  a  person,  or  after  the  expiration  ot 
such  reasonable  time  as  may  be  fixed  by  law 
to  raise  a  presumption  of  death.  While  the 
act  requires  the  filing  of  certain  reports  for 
the  information  of  the  commonwealth  a  con- 
siderable time  before  an  escheat  is  declared, 
this  provision  is  reasonable  and  enables  the 
commonwealth  to  follow  up  property  as  to 
which  there  is  no  apparent  claim  of  owner- 
ship. The  right  of  escheat  has  been  recog- 
nized  under  the  English  law  from  the  earliest 
times,  and  has  also  been  the  subject  of  con- 
tinuous statutory  regulation  in  Pennsyl- 
vania from  colonial  days;  the  latest  general 
enactment  on  the  subject  being  the  act  of 
May  2,  1889  (P.  L.  66).  The  validity  of 
these  acts  has  been  sustained  without  sug- 
gestion that  their  enforcement  violates  any 
contract  between  the  owner  of  the  property 
and  the  person  or  institution  in  whose  hands 
the  property  was  deposited-  or  placed  for 
keepmg.'' 

A  state  "moratorium"  law  was  held  un- 
constitutional as  impairing  the  obligation 
of  a  leasing  contract  m  the  case  of  Granger 
V,  Luther,  (S.  D.  1920)  176  N.  W.  1019, 
wherein  the  court  said:  "Following  the 
action  of  the  states  during  the  Civil  War, 
certain  states  enacted  '  moratorium '  laws 
during  the  late  war.  Some  of  these  laws 
were  before  the  courts  in  Thress  v,  Zemple, 
(N.  D.)  174  N.  W.  86,  Klonkel  v.  State^  168 
Wit.  335,  170  N.  W.  716,  and  Piamid  o. 
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Hoch,  (Or.)  184  Pac.  494.  An  examinatioii 
of  these  laws,  as  well  as  the  federal  law, 
discloses  that  they  merely  suspend  the  ordi* 
nary  legal  remedies.  Not  so  with  the  law 
oi  uiis  state.  Section  1  exempts  the  benefi- 
ciaries under  such  law,  until  one  year  after 
the  termination  of  the  war  or  of  seryice 
therein  from  any  obligation  to  pay  moneys 
due  on  any  contract  except  life  insurance 
policies.  Section  2  proTides  that  'the  .  .  . 
enforcement  of  any  .  .  .  right  of  entry  .  .  . 
which  may  hereafter  .  .  .  arise  during  the 
continuance  of  the  present  war  shall  be  sus- 
pended or  stayed'  during  the  period  above 
mentioned.  The  other  proyisions  of  this  law 
are  not  material  to  the  present  discussion. 
The  two  proTisions  above  referred  to  are  the 
only  ones  that  can  give  any  support  to  the 
decision  of  the  trial  court. 

"  We  axe  of  the  opinion,  in  view  of  the 
remainder  of  section  2,  that  the  above  pro- 
vision as  to  enforcement  of  '  right  of  entry ' 
relates  only  to  enforcement  by  action  and 
therefore  pertains  only  to  legal  procMdings 
brought  against  the  beneficiary  under  such 
law.  We  therefore  think  it  has  no  applica- 
tion to  the  facts  of  this  case.  But  if  we 
were  to  hold  that  it  denied  to  a  party  the 
contracted  right  of  entry  —  the  only  ground 
upon  which  respondent  can  deny  appellant's 
right  of  possession  of  said  land  —  then  we 
are  presented  with  the  <]ue8tion  as  to  whether 
the  provisions  of  sections  1  and  2  above 
referred  to  impair  the  obligation  of  the  con- 
tract entered  into  between  respondent  and 
appellant's  grantor. 

''That  they  do  impair  the  obligation  of 
this  contract  is  perfectly  apparent.  As  said 
by  the  court  in  £dmonson  v.  Ferguson,  [11 
Mo.  344]: 

" '  If  the  General  Assembly  were  to  pass 
an  act  declaring  .  .  .  that  a  contract  for  the 
payment  of  any  stipulated  sum  of  money 
within  one  year  .  .  .  should  not  be  due  and 
payable  for  five  years,  it  would  he  readily 
seen  that  the  obligation  of  the  contract  was 
impaired  —  the  contract  would  be  lessened 
in  value.' 

"Here  by  section  1,  our  lawmakers  have 
attempted  to  extend  the  time  for  payment 
of  money  due  under  contract.  If  A.  enters 
into  a  contract  whereby  he  leases  land  to  B., 
B.'s  right  of  entry  to  come  into  existence 
and  the  term  of  the  lease  to  commence  upon 
a  certain  date,  any  law  that  would  take  from 
B.  the  ri^ht  to  enter  on  said  land  or  defer 
the  exercise  of  such  right  impairs  A.'s  obli- 
gation under  such  contract  and  thereby 
diminishes  the  value  of  such  contract  to  B. 
Here,  upon  the  happening  of  either  one  of 
two  events,  the  lessor  or  his  grantee  had, 
under  the  contract  entered  into  by  respond- 
ent, the  right  to  enter  upon  and  take  pos- 
session of  said  premises.  Both  events  hap- 
pened; respondent  defaulted  in  payment  of 
rent  and  tne  lessor  sold  the  premises." 

A  statute  reducing  the  revenue  of  a  high- 
way district  does  not  impair  the  obligation 
of  bonds  previously  issued  unless  it  appears 
that  the  bondholders  will  thereby  be  defeated 


or  postponed  in  their  right  to  the  payment 
of  tne  bonds  when  due.  Highway  Diet.  No.  1 
V,  Fremont  County,  (1919)  32  Idaho  473, 
185  Pac.  66. 

2.  Imposing  Ctmdiiiona  on  Foreign  Corpora- 
tions  (p.  1115) 

Requiring  withholding  of  tax  on  salaziet 
of  employees. — ^A  foreign  corporation  doing 
business  within  the  state  and  elsewhere  has 
no  just  ground  of  complaint  against  a  state 
income  &x,  in  the  absence  of  any  contract 
limiting  the  state's  power  of  regulation,  by 
reason  of  being  required  to  adjust  its  system 
of  accounting  and  paying  salaries  and  wages 
to  the  extent  required  to  fulfill  the  duty  of 
deducting  and  withholding  the  tax  from  that 
part  of  the  salaries  and  wages  of  ita  non- 
resident employees  which  was  earned  by 
them  within  the  state,  althou|^  the  corpora- 
tion asserts  that  the  statute  impairs  the 
obligation  of  contracts  between  it  and  its 
employees,  there  being  no  averment,  how-. 
ever,  that  any  such  contract,  made  before  the 
passage  of  the  statute,  required  the  wages 
or  salaries  to  be  paid  in  the  state  of  incorpo- 
ration, where  it  has  its  principal  i>lace  of 
business,  or  contained  otner  provisions  in 
anywise  conflicting  with  the  withholding  re- 
quirement. Travis  r.  Yale,  etc.,  Mfg.  Co., 
(1920)  252  U.  S.  60,  40  S.  Ct.  228,  64  U.  S. 
(L.  ed.)  — ,  afimUng  (S.  D,  N.  Y.  1M9) 
262  Fed.  576, 

Where  interstate  commeree  is  not  directly 
affected  a  stsite  may  forbid  a  foreign  corpo- 
ration from  doing  business  or  aoquinng 
property  within  her  borders  unless  a  copy 
of  the  charter  is  filed  with  the  secretary  of 
state.  Munday  v.  Wisconsin  Trust  Co., 
(1920)  252  U.  S.  499,  40  S.  Ct.  365,  64 
U.  S.  (L.  ed.)  — ,  affirming  (1918)  168  Wis. 
31,  168  N.  W.  393,  169  N.  W,  612. 

4.  Siaiuie  of  Limitations   (p.   1116) 

Rule  stated. — A  statute  cimnot,  under  the 
guise  of  merely  changing  the  remedy  for 
asserting  a  right  or  for  enforcing  an  obliga- 
tion, immediately  take  away  the  ri^ht  or 
materially  impair  the  means  of  enforcing  the 
obligation.  The  test  of  validity  of  a  statute 
of  limitation,  under  that  doctrine,  is  whether 
it  allows  a  reasonable  time  for  the  assertion 
of  the  right  or  the  enforcement  of  the  obli- 
gation; and  the  legislature  is  primarily  th^ 
judge  of  the  reasonableness  of  the  time 
allowed.  Atchafalaya  Land  Co.  r.  F.  B. 
Williams  C^ypress  Co.,  (1920)  146  La.  1047, 
84  So.  351. 

Vol.  XI,  p.  5,  art.  2,  sec.  1. 

Discretion  of  state  as  to  manner  of  ap- 
pointing electors. —  Under  this  section  the 
power  of  determining  in  what  manner  presi- 
dential electors  shall  be  chosen  and  of  pre- 
scribing the  qualifications  of  the  voters 
thereof  is  in  the  states.  In  re  Opinion  of 
Justices,  (1919)  118  Me.  552,  107  Atl.  705. 
5  A.  L.  R.  1407,  wherein  the  court  said: 
"  The  language  of  sec.  2  [sec.  1,  cl.  2]  is  clear 
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and  unambiguous.  It  admits  of  no  doubt  aa 
to  where  the  constitutional  power  of  appoint- 
ment is  vested,  namely,  in  tne  several  states. 
'  Each  state  shall  appoint  in  such  manner 
as  the  Legislature  thereof  may  direct'  are 
the^  significant  wordfi  of  the  section,  and 
their  plain  meaning  is  that  each  state  is 
thereby  clothed  with  the  absolute  power  to 
appoint  electors  in  such  manner  as  it  may 
see  fit,  without  any  interference  or  control 
on  the  part  of  the  federai  government,  ex- 
cept, of  course,  in  case  of  attempted  dis- 
crimination as  to  race,  color,  or  previous  con- 
dition of  servitude  under  the  fifteenth 
amendment.  The  clause,  *in  such  manner 
as  the  Legislature  thereof  may  direct,'  means 
simply  that  the  state  shall  give  expression  to 
its  will,  as  it  must,  of  necessity,  tiirough  its 
law-making  body,  the  Legislature.  The  will 
of  the  state  in  this  respect  must  be  voiced 
in  legislative  acts  or  resolves,  which  shall 
prescribe  in  detail  the  manner  of  choosing 
electors,  the  qualifications  of  voters  therefor^ 
and  the  proceedings  on  the  part  of  the 
electors  when  chosen. 

"But  these  acts  and  resolves  must  be 
passed  and  become  effective  in  accordance 
with  and  in  subjection  to.  the  Constitution  of 
the  state,  like  all  other  acts  and  resolves 
having  the  force  of  law.  The  Legislature 
was  not  given  in  this  respect  any  superiority 
over  or  independence  from  the.  organic  law 
of  the  state  in  force  at  the  time  when  a 
given  law  is  passed.  Nor  was  it  designated 
by  the  Federal  Constitution  as  a  mere  agency 
or  representative  of  the  people  to  perform  a 
certain  act,  as  it  was  under  article  5  in 
ratifying  a  federal  amendment,  a  point  more 
fully  discussed  in  the  answer  to  the  question 
concerning  the  federal  prohibitory  amend- 
ment. It  is  simply  the  ordinary  instru- 
mentality of  the  state,  the  legislative  branch 
of  the  government,  the  lawmaking  power,  to 
put  into  words  the  will  of  the  state  in  con- 
nection with  the  choice  of  presidential 
electors.  The  distinction  between  the  func- 
tion and  power  of  the  Legislature  in  the. 
case  under  consideration  and  its  function 
and  power  as  a  particular  body  designated 
by  the  Federal  Constitution  to  ratify  or 
reject  a  federal  amendment  is  sharp  and 
clear  and  must  be  borne  in  mind. 

"  It  follows,  therefore,  that  under  the  pro- 
visions of  the  Federal  Constitution,  the  state 
by  its  legislative  direction  may  establish 
such  a  method  of  choosing  its  presidential 
electors  as  it  may  see  fit,  and  may  change 
that  method  from  time  to  time  as  it  may 
'  em  advisable;  but  the  legislative  acts  both 
of  establishment  and  of  change  must  always 
be  subject  to  the  provisions  of  the  Constitu- 
tion of  the  state  m  force  at  the  time  such 
acts  are  passed  and  can  be  valid  and  effective 
only  when  enacted  in  compliance  therewitli. 

"  In  the  exercise  of  the  power  thus  con- 
ferred by  the  Federal  Constitution,  various 
methods  of  electing  presidential  electors 
were  adopted  in  the  early  days  by  the  sev- 
eral  states,   ag   set   forth    in    detail   in   Mc- 


Pherson  v.  Blacker,  146  U.  S.  at  pages  29  u> 
36,  13  Sup.  Ct.  3,  36  L.  Ed.  869." 

Vol.  XI,  p.  72,  art.  3,  sec.  1 . 

VI.  Exercise  of  judicial  functions  by  other 
departments. 
2.  Imposed  on  executive  and  adminis- 
trative  officers, 
a.  In  general. 
VIII.  Diminution  of  compensation. 

VI.   Exercise  of   Judictial   Funotiofs   bt 
Other  Deopabtmbfts 

2.  Imposed  on  Executive  and  Administrative 

Officers 

a.  In  Greneral   (p.  89) 

Right  of  Congress  to  confer  judicial 
powers. — "  The  judicial  power  granted  by 
section  1,  art.  3,  of  the  Constitution  of  the 
United  States,  is  the  power  to  try  the  ten 
classes  of  cases  specified  in  section  2  of  that 
article;  but  said  sections  neither  expressly 
nor  impliedly  prohibit  the  Congress  from  con* 
ferring  judicial  power  upon  other  courts,  or 
upon  executive  or  other  officers,  in  other 
cases,  where,  in  its  opinion,  the  devolution 
of  such  power  is  either  necessary  or  con- 
venient in  the  execution  of  the  authority 
f ranted  to  the  legislative  or  to  the  executive 
epartment  of  the  government  through  the 
Constitution.  The  congressional  power  to 
make  such  grant  and  to  vest  such  power  in 
state  courts  and  officers,  in  such  cases,  ex- 
ists by  virtue  of  the  established  rule  that 
the  grant  of  a  power  to  accomplish  an 
object  is  a  grant  of  the  authority  to  selewct 
and  use  the  appropriate  means  to  attain  it. 
Levin  t;.  United  States,  128  Fed.  826,  63 
C.  C.  A.  476."  State  v.  Huser,  (1919)  76 
Okla.  130,  184  Pac.  113. 

Congress  is  not  prohibited  from  conferring 
judicial  pywer  upon  other  courts  or  other 
agencies  as  to  cases  not  covered  by  the 
classes  specified  in  section  2  of  this  article 
where  the  exercise  of  such  power  is  deemed 
necessary  and  convenient  in  the  execution  of 
the  authority  granted  to  it  by  the  Constitu- 
tion. In  re  Jessie,  (E.  D.  Okla.  1919)  259 
Fed.  694. 

VIIT.  Diminution  of  Compensation  (p.  93) 
Income  tax. — ^A  federal  district  judge  can- 
not, consistently  with  the  provision  that  all 
federal  judges  shall,  at  stated  times,  re- 
ceive for  their  services  a  compensation 
"  which  shall  not  be  diminished  during  their 
continuance  in  office,'^  be  subjected  to  an  in- 
come tax  imposed  in  respect  of  his  salary 
as  such  judge.  Evans  i\  Gore,  (1920)  2.')3 
U.  S.  245,  40  S.  Ct.  550,  64  U.  S.  (L.  ed.) 
— ,  {reversing  (W.  D.  Ky.  1919)  262  Fed. 
550)  wherein  the  court  said:  "Apart  from 
his  salary,  a  Federal  judge  is  as  much  within 
the  taxing  power  as  other  men  are.  If  he 
has  a  home  or  other  property,  it  may  be 
taxed  just  as  if  it  belonged  to  another.  If 
he  has  an  income  other  than  his  salary,  it 
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also  may  be  taxed  in  the  same  way.  And, 
speaking  generally,  his  duties  and  obligations 
as  a  citizen  are  not  different  from  those  of 
his  neighbors.  But  for  the  common  good  — 
to  render  him,  in  the  words  of  John  Marshall^ 
'perfectly  and  completely  independent,  with 
nothing  to  influence  or  control  him  but  God 
and  his  conscience' — his  compensation  is 
protected  from  diminution  in  any  form, 
whether  by  a  tax  or  otherwise,  and  is  as- 
sured to  him  in  its  entirety  for  his  support. 
"  The  court  below  concluded  that  the  com- 
pensation was  not  diminished,  and  regarded 
this  as  inferable  from  our  decisions  in  Wil- 
liam E.  Peck  &  Co.  t\  Lowe,  247  U.  S.  165, 
174,  176,  62  L.  ed.  1049,  1051,  1052,  38  Sup. 
Ct.  Rep.  432,  and  United  States  Glue  Go.  v. 
Oak  Creek.  247  U.  S.  321,  329,  62  L.  ed. 
113o,  1141,  38  Sup.  Ct.  Rep,  499,  Ann.  Cas. 
1918E,  748.  We  t^ink  neither  case  tends  to 
support  that  view.  Each  related  to  a  busi- 
ness —  one  to  exportation,  the  other  to  inter- 
state commerce  —  which  the  taxing  power  — 
of  Congress  in  one  case,  of  a  state  in  the 
other  —  was  restrained  from  directly*  bur- 
dening; and  the  holding  in  both  was  that 
an  income  tax  was  laid,  not  on  the  gross  re- 
ceipts, but  on  the  net  proceeds  remaining 
after  all  expenses  were  paid  and  losses  ad- 
jrsted,  did  not  directly  burden  the  business, 
but  only  indirectly  and  remotely  affected  it. 
Hero  the  Constitution  expressly  forbids  dimi- 
nution of  the  judge's  compensation,  meaning, 
as  we  have  shown,  diminution  by  taxation  as 
well  as  otherwise.  The  taxing  act  directs 
that  the  compensation — the  full  sum,  with 
no  deduction  for  expenses  —  be  included  in 
computing  the  net  income,  on  which  the  tax 
is  laid.  If  the  compensation  be  the  only 
income,  the  tax  falls  on  it  alone;'  and,  if 
there  be  other  income,  the  inclusion  of  the 
compensation  augments  the  tax  accordingly. 
In  either  event  the  compensation  suffers  a 
diminution  to  the  extent  that  it  is  taxed." 

Vol.  Xt,  p.  95,  art.  3,  sec.  2. 

VII.  "Of  admiralty  and  maritime  jurisdie- 
tion." 

6.  Power     of     Congress    to    legislate 

over  maritime  law. 
a.  In  general. 

7.  Power    of    state    to    legiplate    ovei- 

maritime  law. 
c.  State     Workmen's     Compensa- 
tion Act. 

VII.  ''Of  Admiraltt  and  Maritime  Jubis- 

DICTION." 

6.    Power    of    Congress    to    Legislate    Over 

Maritime  Loio 

a.  In  General  (p.  120) 
The  Federal  Constitution  itself  adopted 
and  established,  as  part  of  the  laws  of  the 
United  States,  approved  rules  of  the  general 
maritime  law,  and  empowered  Congress  to 
legislate  in  respect  of  them  and  other 
matters  within  the  admiralty  and  maritime 


jurisdiction.  Moreover,  it  took  from  the 
states  all  power,  by  legislation  or  judicial 
decision,  to  contravene  the  essential  pur- 
poses of,  or  to  work  material  injury  to,  char- 
acteristic features  of  such  law,  or  to  inter- 
fere with  its  proper  harmony  and  imiformity 
in  its  international  and  interstate  relations. 
To  preserve  adequate  harmony  and  appro- 
priate uniform  rules  relating  to  maritime 
matters,  and  bring  them  wiUiin  control  of 
the  federal  government,  was  the  funda- 
mental purpose;  and  to  such  definite  end 
Congress  was  exnpowered  to  legislate  within 
that  sphere.  ^ickerbocker  Ice  Co.  t*. 
Stewart,  (1920)  253  U.  8.  149,  40  S.  Ct.  438. 
64  U.  S.  (L.  ed.)  — ,  reversing  (1W9)  226 
N.  Y.  302,  123  N.  E.  382. 

The  mere  reservation  of  partially  con- 
current cognisance  to  state  courts  by  an  act 
of  Congress  conferring  an  otherwise  exclu- 
sive admiralty  jurisdiction  upon  the  federal 
courts  could  not  create  substantive  rights  or 
obligations,  nor  indicate  assent  to  their 
creation  by  the  states.  Knickerbocker  Ice 
Co.  V.  Stewart,  (1020)  253  U.  S.  149,  40  S. 
Ct.  438,  64  U.  S.  (L.  ed.)  — ,  reversing 
(1919)   226  N.  Y.  302,  123  N.  E.  382. 

7*.  Power  of  State  to  Legislate  Over  Mori' 

time  Lau> 

c.   State  Workmen's  Compensation  Act 

(p.  124) 

Congress  exceeded  its  constitutional  power 
to  legislate  concerning  rights  and  liabilities 
within  the  maritime  jurisdiction,  and  reme- 
dies for  their  enforcement,  by  attempting. 
as  it  did  in  the  Act  of  October  6,  1917  (sec 
1918  Supp.  p.  414),  to  permit  the  applica- 
tion of  Workmen's  Compensation  Laws  of 
the  several  states  to  injuries  within  the  ad- 
miralty and  maritime  jurisdiction,  thus 
virtually  destroying  the  harmony  and  uni- 
formity which  the  Constitution  not  only 
contemplated,  but  actually  established. 
Knickerbocker  Ice  Co.  v.  Stewart,  (1920> 
253  U.  S.  149,  40  S.  Ct.  43«.  64  U.  S.  (T.. 
ed.)  — ,  reversing  (1919)  226  N.  Y.  302, 
^2^  N".  E.  382.  See  to  the  same  effect 
Sudden  v.  •  Industrial  Ace.  Commission, 
(Oal.   1920).  188  Pac.  803. 

Vol.  Xt,  p.  153,  art.  3,  sec.  2. 

1.  Origiital  Jurisdiction  of  Sufkehk 

COUBT 

2.  "  In  Which  a  Stwte  Shall  Be  Party  " 

a.  Limited  to  Cases  Enumerated  in  Preced- 
ing Clause  (p.  154) 

A  suit  brought  by  a  citizen  against  his 
own  state  without  its  consent  is  not  drawn 
within  the  original  jurisdiction  of  the  Su- 
preme Court  by  the  provision  conferring 
original  jurisdiction  upon  that  court  in  all 
cases  in  which  a  state  shall  be  a  party, 
since  this  clause  merely  distributes  into 
ori^^inal  and  appellate  jurisdiction  the  ju- 
ribdiction  previously  con-ferred,  and  does  not 
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itself  grant  any  new  jurisdiction.  Dubne  Vi 
New  Jersey,  (1920)  251  U.  S.  311,  40  S.  Ct. 
164,  64  U.  8.  (L.  ed.)  — ,  wherein  the  court 
said:  ''But  it  has  been  long  since  settled 
that  the  whole  sum  of  the  judicial  power 

f ranted  by  the  Constitution  to  the  united 
tates  does  not  embrace  the  authority  to 
entertain  a  suit  brought  by  a  citizen  against 
his  own  state  without  its  consent.  Hans  v. 
Louisiana,  194  U.  S.  1,  10  Sup.  Ct.  504,  38 
L.  Sd.  842;  North  Carolina  v.  Tenople,  IM 
U.  S.  22,  10  Sup.  Ct.  609,  33  L.  Ed.  849; 
California  V.  Southern  Pacific  Co.,  157  U.  S. 
229i  15  Sup.  Ct.  591,  39  L.  Ed.  693;  Fitts  V. 
McGhee,  172  U.  S.  516,  524,  19  Sup.  Ct.  269, 
43  L.  Ed.  535. 

"  It  is  urged,  how€|rer,  that  although  this 
may  be  tbe  general  rule,  it  is  not  true  as  to 
the  original  jurisdiction  of  this  court,  since 
the  second  clause  of  section  2,  article  3,  of 
the  Constitution,  confers  original  jurisdic- 
tion upon  this  court  'in  all  cases  affecting 
ambassadors,  other  public  ministers  and  con- 
suls, and  those  in  which  a  state  shall  be 
par^.  .  .  .'  In  other  words,  the  argument 
18  tluit  the  effect  of  the  clause  referred  to  is 
to  divest  every  state  of  an  essential  attri- 
bute of  its  sovereignty  by  subjecting  it  with- 
out its  consent  to  be  used  in  every  case  if 
only  the  suit  is  originally  brought  in  this 
court.  .  Here  ao^in  the  error  arises  from 
treating  the  language  of  the  clause  as  crea- 
tive of  jurisdiction  instead  of  confining  it 
to  its  merely  distributive  significance  ac- 
cording to  the  rule  long  since  announced  as 
follows : 

"'This  second  clause  distributes  the  ju- 
risdiction conferred  in  the  previous  one  into 
original  and  appellate  jurisdiction,  but  does 
not  profess  to  confer  any.  The  original 
jurisdiction  depends  solely  on  the  character 
of  the  parties,  and  is  confined  to  the  cases 
in  which  are  those  enumerated  parties  and 
those  only.'  Louisiana  v.  Texas,  176  U.  S. 
I,  16,  20  Sup.  a.  251,  256  (44  L.  Ed.  347). 

"  That  is  to  say,  the  fallacy  of  the  con- 
tention consists  in  overlooking  the  fact  that 
the  distribution  which  the  clause  makes  re- 
lates solely  to  the  grounds  of  federal  juris- 
diction previously  conferred  and  hence  solely 
deals  with  cases  in  which  the  original  juris- 
diction of  this  court  may  be  resorted  to  in 
the  exercise  of  the  judicial  power  as  previ- 
ously given.  In  fact,  in  view  of  the  rule 
now  so  well  settled  as  to  be  elementary, 
that  the  federal  jurisdiction  does  not  em- 
brace the  power  to  entertain  a  suit  brought 
against  a  state  without  its  consent,  the  con- 
tention now  insisted  upon  comes  to  the  prop- 
osition that  the  clause  relied  upon  pro- 
vides for  the  exercise  by  this  court  of  origi- 
nal jurisdiction  in  a  case  where  no  federal 
judicial  power  is  conferred." 

Vol.  XI,  p.  185,  art.  4,  sec  1. 

III.  To  judicial  proceedings,  840. 

9.  Effect  of  foreign  judgment,  840. 
d.  Same   effect   as   in   state   in 
which  rendered,  840. 


[10]  7.  Defenses,  that  may  be  set  up  in 
suit  on  foreign  ludgment,  841. 

a.  Want  of  jurisdiction,  841. 

(5)  Facts     necessary      to 

give  jurisdiction,  841. 

(6)  S<^vice  of  process,  841. 

(f)  Service  on  for- 
eign corpora^ 
tiona,  841. 

b.  Fraud,  842. 

[12]9.  Judgments    in    particular    caaes 
conclusive  vet  non,  842. 
e.  Relating    to    marriage    and 
divorce,  842. 
(4)  Decree  of  alimony,  842. 
(fi)  Custody    of    children^ 
842. 

HI.  To  Judicial  Pbogbbdihos 
9.  Effect  of  Foreign  Judgment 

d.  Same  Effect  as  in  State  in  Which  Rendered 

(p.  194) 

To  the  same  effect  as  the  original  annota- 
tion/ see  Bruce  v.  Ackroyd,  (Conn.  1920) 
110  AtL  835,  and  see  further,  annotationa 
to  R.  S.  sec.  905  set  out  in  this  volume 
under  the  title  Evidence,  ante,  p.  505. 

Original  cause  of  action  not  maintainable 
in  courts  of  state  as  ground  for  refusal  to 
enforce  foreign  judgment  entered  in  such 
cause. —  The  fact  that  the  original  cause  of 
action  could  not  have  been  maintained  in 
the  courts  of  a  state  is  not  an  answer  to  a 
suit  upon  a  judgment  rendered  by  a  court 
of  unother  state.  There  a  state  statuto 
providing  that  no  action  shall  be  brought  or 
prosecuted  in  that  state  for  damages  occa- 
sioned by  death  occurring  in  another  state 
in  consequence  of  wrongful  conduct  con- 
travenes the  full  faith  ami  credit  clause  of 
the  Federal  Constitution  when  ccmstrued  by 
the  state  courts  aa  forbidding  the  mainte- 
nance of  an  action  upon  a  judgment  recov- 
ered in  a  court  of  another  stete,  in  con- 
formity with  the  laws  of  that  state,  for 
negligentlv  causing  the  death  of  plaintiff'a 
intestate  in  that  state.  Kenney  v.  Supreme 
Lodge,  etc.,  (1920)  252  U.  S.  411,  40  S.  Ct. 
371,  64  U.  8.  (L.  ed.)  —  {revereing  (191S) 
285  111.  188,  120  K.  £.  631,  4  A.  L.  R.  964), 
wherein  the  court  aaid:  '*  In  the  court  be- 
low and  in  the  argument  before  us  reliance 
was  placed  upon  Anglo-American  Provision 
Co.  V.  Davis  Provision  Co.,  No.  1,  191  U.  8. 
373,  24  Sup.  Ct.  92,  48  L.  Ed.  225,  and 
language  in  Wisconsin  v.  Pelican  Insurance 
Co.,  127  U.  S.  265,  8  Sup.  Ct.  1370,  32  L.  Ed. 
239,  the  former  as  showing  that  the  clause 
requiring  full  faith  and  credit  to  be  given 
to  judgments  of  other  states  does  not  require 
a  state  to  furnish  a  court,  and  the  latter  aa 
sanctioning  an  inquirv  into  the  nature  of 
the  original  cause  of  action  in  order  to 
determine  the  jurisdiction  of  a  court  to 
enforce  a  foreign  judgment  founded  upon  it. 
But  we  are  of  opinion  that  the  conclusion 
sought  to  be  built  upon  these  premises  in 
the  present  case  cannot  be  sustained.  Davis 
Provision  Co.  F.  Anglo-American  Provision 
Co.  was  a  suit  by  a  foreign  corporation  on  a 
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foreign  judgment  against  a  foreign  corpora- 
tion. The  decision  is  sufficiently  explained 
without  more  by  the  vie[W8  about  loreign 
corporations  that  had  prevailed  unques- 
tioned since  Bank  of  Augusta  v.  Earle,  13 
Pet.  579,  680-691,  10  L.  Ed.  274;  cited  191 
U.  S.  375,  2A  Sup.  Ot.  92,  48  L.  Sd.  226. 
Moreover  no  doubt  there  is  truth  in  the 
proposition  that  the  Gonstitation  does  not 
require  the  state  to  furnish  a  court.  But  it 
also  is  true  that  there  are  limits  to  the 
power  of  exclusion  and  to  the  power  to  con- 
sider the  nature  of  the  cause  of  action  before 
the  foreign  judgment  based  upon  it  is  given 
effect. 

"  In  Fauntlerov  v.  Lum,  210  U.  S.  230,  28 
Sup.  Ct.  641,  62  L  Bd.  1039,  it  was  held  that 
the  courts  of  Mississippi  were  bound  to  en- 
force a  judgment  rendered  in  Missouri  upon 
a  cause  of  action  arising  in  Mississippi  and 
illegal  and  void  there.  The  policy  of  Missis- 
sippi was  more  actively  conuravened  in  that- 
case  than  the  policy  of  Illinois  is  in  this. 
Therefore  the  fact  that  here  the  original 
cause  of  action  could  not  hav«  been  main- 
tained in  Illinois  is  not  an  answer  to  a  suit 
upon  the  judgment.  See  Christmas  o.  Rus- 
sell, 6  Wall.  290,  18  L.  £d.  476;  Converse  V, 
Hamilton,  224  U.  S.  243,  32  Sup.  Ct.  416,  66 
L.  Ed.  749,  Ann.  Cas.  1913D,  1292.  But  this 
being  true,  it  is  plain  that  a  state  cannot 
escape  its  constitutional  obligations  by  the 
simple  device  of  denying  jurisdiction  in  such 
cases  to  courts  otherwise  competent.  The 
assumption  that  it  could  not  do  so  was  the 
basis  of  the  decision  in  International  Text 
Book  Co.  9.  Pigg,  217  U.  8.  91,  111,  112,  30 
Sup.  Ct  481,  64  L.  Ed.  678,  27  L.  R.  A.  (N. 
8.)  493,  18  Ann.  Cas.  1103,  and  the  same 
principle  was  foreshadowed  in  General  Oil 
Go.  V.  Crain,  209  U.  S.  211,  216,  220,  228, 
28  Sup.  Ct.  475,  62  L.  Ed.  764,  and  in 
Fauntleroy  v.  Lum,  210  U.  S.  230,  236,  236, 
28  Sup.  Ct.  641,  62  L.  Ed.  1039.  See 
Keyser  v.  Lowell,  117  Fed.  400,  64  C.  C.  A. 
674;  Chambers  v,  Baltimore  &  Ohio  R.  R. 
Ck>.,  207  U.  S.  142,  148,  28  Sup.  a.  34,  62 
L.  Ed.  143,  and  cases  dted.  Whether  the 
Illinois  statute  should  be  construed  as  the 
Mississippi  Act  was  construed  in  Fauntleroy 
r.  Lum  was  for  the  Supreme  Court  of  the 
state  to  decide,  but  read  as  that  court  read 
it,  it  attempted  to  achieve  a  result  that  the 
Constitution  of  the  United  States  forbade. 

"  Some  argument  was  based  upon  the  fact 
that  the  statute  of  Alabama  allowed  an 
action  to  be  maintained  in  a  court  of  com- 
petent jurisdiction  within  the  state  "and 
not  elsewhere."  But  when  the  cause  of 
action  is  created  the  invalidity  of  attempts 
to  limit  the  jurisdiction  of  other  states  to 
enforce  it  has  been  established  by  the  de- 
cisions of  this  court.  Tennessee  Coal,  Iron  ft 
R.  R.  Co.  V.  George,  233  U.  S.  354,  34  Sup. 
Ct.  687,  68  L.  Ed.  997,  L.  R.  A.  1916D,  686; 
Atchison,  Topeka  &  Santa  F6  Ry.  Co.  t. 
Sowers,  213  U.  S.  66,  29  Sup.  Ct.  397,  63  L. 
Ed.  695.  And  had  these  decisions  been  other- 
wise they  would  not  have  imported  that  a 


judgment  rendered  exactly  as  required  by 
the  Alabama  statute  was  not  to  have  the 
respect  due  to  other  judgments  of  a  sister 
state." 

[10]  7.  Defmae8  that  May  Be  Set  up  in  Suit 
an  Foreign  Judgment 

a.  Want  of  Jurisdiction 

(3)    Facta  Necessary   to   Give  Jurisdiction 

(p.  202) 

"The  record  of  a  judgment  rendered  in 
another  state  may  be  contradicted  as  to  the 
facts  necessary  to  give  the  court  jurisdiction, 
and,  if  it  be  shown  that  such  facts  did  not 
exist,  the  record  will  be  a  nullity,  not- 
withstanding it  may  recite  that  they  did 
exist;  that  want  of  jurisdiction  may  be 
shown  either  as  to  the  subject-matter  or 
the  person."  Pembleton  v.  Illinois  Conuner- 
cial  Men's  Assoc,  (1919)  289  111.  99,  124 
N.  E.  366. 

(6)   Service  of  Process 
(f )  Service  on  Foreign  Corporations  (p.  206) 

"It  has  also  been  settled  by  the  federal 
decisions  that  three  conditions  are  necessary 
to  give  a  court  jurisdiction  in  personam 
over  a  foreign  corporation:  first,  it  must 
appear  that  the  corporation  was  carrying  on 
its  business  in  the  state  where  process  was 
served  on  its  agent;  second,  that  the  busi- 
ness was  transacted  or  managed  by  some 
agent  or  officer  appointed  by  or  representing 
the  corporation  in  such  state;  third,  the 
existence  of  some  local  law  making  such 
corporation  amensible  to  suit  there  as  a 
condition,  express  or  iniplied,  of  doing  busi- 
ness in  the  state.  21  R.  C.  L.  1340;  Con- 
necticut Mutual  Life  Ins.  Co.  v.  Spratlev, 
172  U.  S.  602,  19  Sup.  Ct.  308,  43  L.  Bd. 
669;  Armstrong  Co.  t?.  New  York  Central  A 
Hudson  River  Railroad  Co.,  129  Minn.  104, 
161  N.  W.  917,  L.  R.  A.  1916E  232,  Ann. 
Cas.  1916E  336.  It  is  also  established  that 
in  order  to  render  a  corporation  amenable 
to  service  of  process  in  a  foreign  jurisdiction 
it  must  appear  that  the  corporation  is  trans- 
acting busmess  in  that  district  to  such  an 
extent  as  to  subject  it  to  the  jurisdiction 
and  laws  thereof.  St.  Clair  v.  Cox,  106  U.  S. 
350,  1  Sup.  a.  364,  27  L.  Ed.  222;  Com- 
mercial Mutual  Accident  Co.  v.  Davis,  213  U. 
S.  245,  29  Sup.  Ct.  446,  63  L.  Ed.  782,  and 
cases  there  ciled. 

"The  courts  have  laid  down  no  all-em- 
bracing rule  by  which  it  may  be  determined 
what  constitutes  the  doing  of  business  by  a 
foreign  corporation  in  such  manner  as  to 
make  it  subject  to  jurisdiction.  In  general 
it  may  be  said  that  the  business  must  be  of 
such  a  character  and  extent  as  to  warrant  the 
inference  that  the  corporation  has  subjected 
itself  to  the  jurisdiction  and  laws  of  the 
district  in  which  it  is  served  and  in  which 
it  is  bound  to  appear  when  a  proper  agent, 
has  been  served  with  process.  21  R.  C.  L. 
1341;  Green  v,  Chicago,  Burlington  &  Quiney 
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Railway  Co.,  205  U.  S.  530,  27  Sup.  C?t.  6&5, 
51  L.  Ed.  916;  St.  Louis  Southwestern  Rail- 
way Ck).  r.  Alexander,  227  U.  S.  218,  33 
Sup.  Ct.  245,  57  L.  Ed.  486,  Ann.  Gas. 
1015B,  77.  The  transaction  of  business  must 
foe  such  that  the  corporation  is  for  the  time 
being  within  the  state  in  which  it  is  sued. 
Armstrong  Co.  v.  New  York  Central  &  Hud- 
son River  Railroad  Co.,  supra.  The  general 
rule  is  that  the  mere  solicitation  of  business 
by  agents  of  a  foreign  corporation  is  not 
such  '  doing  business '  within  the  state  as  to 
subject  the  foreign  corporation  to  the  Ju- 
risdiction of  the  courts  of  the  state  in  which 
the  business  is  solicited.  The  tendency  of 
the  courts,  however,  in  recent  years,  seems  to 
be  toward  considering  agents  engaged  in 
soliciting  business  as  the  representatives  of 
the  corporation  for  the  purpose  of  the  service 
of  process.  21  R.  C.  L.  1342.  The  rule  has 
been  laid  down  by  the  United  States  Su- 
preme Court  that  where  there  is  a  continu- 
ous course  of  business  in  the  state  by  the 
solicitation  ol  orders  which  are  sent  to^ 
another  state,  in  response  to  which  the  sub* 
ject-matter  thereof  is  delivered  in  the  state 
where  the  order  was  taken  and  payment  is 
received  therein  by  money,  notes,  or  checks, 
this  constitutes  doing  business  in  such  state, 
rendering  the  corporation  subject  to  the 
process  of  its  courts.  International  Har- 
vester Co.  r.  Kentucky,  234  U.  S.  579,  34 
Sup.  Ct.  944,  58  L.  Ed.  1479.  But  so  far 
as  we  are  advised  the  federal  courts  have 
never  laid  down  the  rule  that  the  mere 
solicitation  of  business  by  agents  of  a  for- 
eign corporation  within  the  state  was  the 
doing  of  business  in  that  state.  Many  de- 
cisions hold  that  the  taking  of  orders  for  * 
goods  in  a  state  by  an  ordinary  agent  or 
salesman  is  not  doing  business  therein, 
where  orders  so  taken  are  forwarded  to  the 
oorporation  at  its  domicile  for  its  acceptance 
and  the  goods  are  sent  directly  to  the  pur- 
chasers. 12  R.  C.  L.  76."  Pembleton  v. 
Illinois  Commercial  Men's  Assoc,  (1919) 
289  111.  99,  124  N.  E.  355. 

b.  Fraud  (p.  205) 

By  virtue  of  the  full  faith  and  credit  pro- 
vision of  the  Federal  Constitution,  the  courts 
of  this  state  are  boimd  to  give  to  the  judg- 
ment of  a  sister  state  the  same  faith  and 
credit,  and  only  the  same,  which  it  has  in 
the  state  where  it  was  rendered;  if  re- 
examinable,  or  subject  to  defense  on  certain 
grounds  there,  it  is  open  to  the  same  in- 
quiries and  subject  to  the  same  defenses 
here.  It  follows  that  the  requirement  that 
full  faith  and  credit  shall  be  nven  in  one 
state  to  the  judgments  obtained  in  another 
will  not  prevent  the  courts  of  this  state,  in 
which  legal  and  equitable  rights  and  reme- 
dies are  administered  in  one  court  and  in 
one  form  of  action,  from  permitting  an 
equitable  defense  to  be  interposed  against  a 
judgment  obtained  by  fraud  in  another  state, 
where  the  coiirts  of  the  state  where  the  judg- 
ment was  rendered  are  authorized  to  vacate 


or  enjoin  the  enforcement  of  a  judgment 
obtained  by  fraud,  ^ary  v.  Eszlinger,  (N. 
D.   1920),  17«  N.  W.  938. 

[12]  9.  Judgments  4n  Partioular  Oases  dm- 

cluawe  Vel  Non 

e.  Relating  to  Marriage  and  Divorce 

(4)  Decree  of  Alimony  (p.  214) 

Alimony  payable  in  inatalments. —  Where 
alimony  is  payable  in  instalments  accrued 
payments  are  within  the  protecticm  of  the 
full  faith  and  credit  clause,  but  the  decree 
may  be  modified  as  to  instalments  which 
have  not  fallen  due.  Critescr  v.  Gaffey, 
(Tex.   1920)    222  S-  W.  193. 

Decree  not  final. — The  full  faith  and  credit 
clause  does  not  apply  to  a  foreicrn  decree  for 
alimony  which  is  subject  to  modification 
by  the  court  rendering  it.  Levine  v.  Levine, 
(1920)  95  Ore.  94,  187  Pac.  609,  holding, 
however,  that  such  a  judgment  is  "  at  least 
prima  facie  final." 

(5)  Chiatody  of  Children  (p.  214) 

Power  of  juvenile  court. —  The  award  of 
the  custody  of  a  child  in  one  state  does  not 
preclude  the  juvenile  court  of  another  state 
from  awarding  the  custody  to  another  on  a 
finding  that  the  child  is  neglected.  Hart- 
man  V,  Henry,    (Mo.   1920)    217  S.  W.  987. 

Vol.  XI,  p.  220,  art.  4,  sec.  2. 

II.  Nature   of    privileges    and    immunities, 
842. 
2.  Privileges  belonging  to  citizenship, 
842. 

III.  Who  are  citizens,  842. 

1.  Corporations  as  citizens,  842. 

IV.  Legislation  afl'ecting  privileges  and  im- 

munities, 843. 

2.  State  taxation,  843. 

a.  Discriminating    tax    on    sales 
by  nonresident,  843. 

c.  Taxation  of  property  of  non- 

resident, 843. 

d.  Discrimination    as    to    collat- 

eral inheritance  taxes,  843. 
11.  Statute  of  limitaticms,  844. 
31.  Legislation    against    diseased    ani- 
mals, 845. 

II.   NATUBE    of    PbIVILEOES    AITD    iMMUlflTIES 

2.  Privileges  Belonging   to  Oitieenship 

(p.  223) 

To  the  same  effect  as  the  original  annota- 
tion see  Maxwell  P.  Bugbee,  (1919)  250  U. 
S.  625,  40  S.  Ct.  2,  64  U.  S.  (L.  ed.)  — , 
affvmUng  (1917)  90  N.  J.  L.  707,  101  AtL 
248;  Hill  V.  Bugbee,  (1919)  250  U.  S.  525. 
40  S.  Ct.  2,  64  U.  S.  (L.  ed.)  — ,  affirming 
(1918)    92  K.  J.  L.  514,  105  Atl.  893. 

III.  Who  Abe  Citizens 

1.  Corporations  as  Citizens    (o.  226) 

To  the  same  effect  as  the  original  anno- 
tation see  Adams  v.  American  ^ricultural 
Chemical  Co.,   (Fla.  1919)   82  So.  850. 
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IV.  Legislation  Affbctiwo 

Immunitibb 


Pbivilbgbs  and 


2.   state   Tarnation 

a    Discriminating  Tax  on  Sales  by  Nonresi- 
dent   (p.  232) 

A  state  statute  imposing  license  taxes  on 
the  manufacturer  or  other  person  engaged  in 
the  business  of  selling  automobiles  in  this 
state,  reducing  the  rate  if  three-fourths  of 
the  entire  assets  of  the  manufacturer  are  in- 
vested and  returned  for  taxes  herein,  ap- 
plies indiscriminately  to  the  manufacturers 
of  every  state,  and  being  for  the  object  of 
reducing  the  license  tax  for  selling  automo- 
biles in  this  state  when  the  seller  is  al- 
ready paying  a  tax  here  on  thre^fourths  of 
his  assets,  is  not  in  violation  of  this  sec- 
tion. Bethlehem  Motors  Corp.  v,  Flynt, 
(1919)    178  N.  G.  399,  100  S.  £.  693. 

c.  Taxation  of  Property  of  Nonresident 

(p.  237) 

State  law  imposing  income  tax  on  non- 
residents.—  Nonresidents  are  not  denied  their 
constitutional  privileges  or  immunities,  nor 
the  equal  protection  of  the  laws,  by  a  state 
tax  imposed  upon  the  net  income  derived  by 
them  from  property  owned  within  the  state, 
and  from  any  business,  trade,  or  profession 
carried  on  within  its  borders,  either  on  the 
theory  that,  since  the  tax  is,  as  to  citizens 
of  the  state,  a  purely  personal  tax,  meas- 
ured by  their  incomes,  while,  as  applied  to 
a  nonresident,  it  is  essentially  a  tax  upon 
his  property  and  business  within  the  state, 
to  whicui  the  property  and  business  of  citi- 
zens and  residents  of  the  state  are  not  sub- 
jected, there  was  a  discrimination  against 
the  nonresident,  or  because  the  taxing  stat- 
ute permits  residents  to  deduct  from  their 
gross  income  not  only  losses  incurred  within 
the  state,  but  also  those  sustained  elsewhere, 
while  nonresidents  may  deduct  only  those 
incurred  within  the  state.  Shaffer  t\  Car- 
ter, (1920)  252  U.  S.  37,  40  S.  Ct.  221,  64 
U.  S.    (L.  ed.)   — . 

So,  there  is  no  unconstitutional  discrimi- 
nation against  citizens  of  other  states  in  a 
state  income  tax  law  merely  because  it  con- 
fines the  deduction  of  expenses,  losses,  etc., 
in  the  case  of  nonresident  taxpayers,  to 
such  as  are  connected  with  income  arising 
from  sources  within  the  taxing  state. 
Travis  v.  Yale,  etc.,  Mfg.  Co.,  (1920)  252 
U.  S.  60,  40  S.  a.  228,  64  U.  S.  (L.  ed.)--, 
affurnUng   (S.  D.  N.  Y.  1919)   262  Fed.  576. 

Again  a  state  income  tax  law  does  not 
unconstitutionally  discriminate  against  non- 
citizens  merely  because  it  confines  the  with- 
holding at  source  to  the  income  of  nonresi- 
dents, since  such  provision  does  not  in  any 
way  increase  the  burden  of  the  tax  upon 
nonresidents,  but  merely  recognizes  the  fiict 
that,  as  to  them,  the  state  imposes  no  per- 
sonal liability,  and  hence  adopts  a  conven- 
ient substitute  for  it.  Travis  v.  Yale,  etc., 
Mfg.   Co.,    (1920)    252   U.   S.   60,  40  S.   a. 


228,  64  U.  S.    (L.  ed.)   — ,  agirming   (S.  D. 
N.  Y.  1919)   262  Fed.  576. 

But  privileges  and  immunities  of  citizens 
of  New  York  are  unconstitutionally  denied 
to  citizens  of  Connecticut  and  New  Jersey 
hj  the  provision  of  the  New  York  Income 
Tax  Law  which  denies  to  all  nonresidents, 
without  special  reference  to  citizenship,  the 
exemptions  accorded  to  residents,  viz.,  $1,000 
of  the  income  of  a  single  person,  $2,000  in 
the  case  of  a  married  person,  and  $200  ad- 
ditional for  each  dependent,  although  the 
nonresident,  if  liable  to  an  income  tax  in 
his  own  state,  including  income  derived 
from  sources  within  New  York,  and  sub- 
ject to  taxation  under  the  New  York  act,  is 
allowed  a  credit  upon  the  income  tax  other- 
wise payable  to  New  York  by  the  same  pro- 
portion of  the  tax  payable  to  the  state  of 
his  residence  as  his  income  subject  to  taxa- 
tion by  the  New  York  act  bears  to  his  entire 
income  taxed  in  his  own  state,  provided  that 
such  credit  shall  be  given  only  if  the  laws 
of  said  state  grant  a  substantially  simi- 
lar credit  to  residents  of  New  York  sub- 
ject to  income  tax  under  such  laws,  and  al- 
though the  New  York  act  also  excludes  from 
the  income  of  non-resident  taxpayers  annui- 
ties, interest  on  bank  deposits,  interest  on 
bonds,  notes,  or  other  interest-bearing  obli- 
gations, or  dividends  from  corporations,  ex- 
cept to  the  extent  to  which  the  same  shall 
be  a  part  of  income  from  any  business, 
trade,  profession,  or  occupation  carried  on  in 
the  i^te,  subject  to  taxation  under  that 
act.  Travis  v.  Yale,  etc.,  Mfg.  Co.,  (1920) 
252  U.  S.  60,  40  S.  Ct.  228,  64  U.  S.  (L. 
ed.)  — ,  affirming  (S.  D.  N.  Y.  1919)  262 
Fed.  576,  wherein  it  was  further  held  that 
the  discrimination  against  citizens  of  Con- 
necticut and  New  Jersey  could  not  be  up- 
held on  the  theory  that  nonresidents  have 
untaxed  income  derived  from  sources  in 
their  home  states  or  elsewhere  outside  of  the 
state  of  New  York,  corresponding  to  the 
amount  upon  which  residents  of  the  latter 
state  are  exempt  from  taxation  under  the 
act.  Moreover  it  was  held  that  a  discrimi- 
nation by  the  state  of  New  York  in  its  in- 
come tax  legislation  against  citizens  of  ad- 
joining states  would  not  be  cured  were 
those  states  to  establish  like  discriminations 
against  citizens  of  the  state  of  New  York. 

d.   Discrimination  as  to  0)llateral   Inherit- 
ance Taxes  (p.  238) 

Privileges  and  immunities  of  New  Jersey 
citizens  are  not  denied  to  citizens  of  other 
states,  nor  are  the  privileges  or  immunities 
of  citizens  of  the  United  States  abridged  by 
the  New  Jersey  Inheritance  Tax  Law  under 
which  the  tax  on  the  transfer  by  will  or 
intestacy  of  the  estate  of  a  nonresident 
decedent,  consisting  of  property  both  within 
and  without  the  state,  is  first  ascertained  on 
the  entire  estate  as  though  it  were  the 
estate  of  a  resident  with  all  the  decedent's 
property,  both  real  and  personal,  situated 
within   the   state,   and   is   then  apportioned 
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and  afisesaed  in  the  proportion  that  the  tax- 
able estate  within  the  state  bears  to  the 
entire  estate,  wherever  situated,  although  by 
reason  of  the  graduation  of  the  tax  the 
application  of  the  apportionment  formula 
fixed  by  the  statute  may  result  in  a  greater 
tax  on  the  transfer  of  the  property  of  the 
estate  subject  to  the  state's  jurisdiction  than 
would  be  assessed  for  the  transfer  of  an 
equal  amount,  in  similar  manner,  of  the 
property  of  a  resident  decedent.  Maxwell  r. 
Bugbee,  (191»)  260  U.  S.  526,  40  S.  Ct.  2, 
64  U.  S.  (L.  ed,)  — ,  affirming  (1917)  90 
N.  J.  L.  TOT,  101  Atl.  248;  Hill  v.  Bugbee, 
(1919)  250  U.  S.  526,  40  S.  Ct.  2,  64  U.  S. 
(L.  ed.)  — ,  affirming  (1918)  92  N.  J.  L. 
514,  105  Atl.  893. 

11.  Statute  of  LimitatUms  (p.  247) 
(Constitutional   privileges   and   immunities 
of  a  nonresident  citizen  are  not  denied  by 
the  exemption  accorded  to  resident  citixens 
by  the  provisions  of  a  state  statute,  that 
"when  a  cause  of  action  has  arisen  outside 
of  this  state  and,  by  the  lawB  of  the  place 
where  it  arose,  an  action  thereon  is  there 
barred  by  lapse  of  time,  no  such  action  shall 
be  maintained  in  this  state  unless  the  plain- 
tiff be  a  citizen  of  the  state  who  has  owned 
the  cause  of  .action  ever  since  it  accrued," 
where  the  foreign  limitation,  though  shorter 
than  that  of  Minnesota,  is  not  unduly  short 
Canadian  Northern  R.  Co.  r.  Eggen,  (1920) 
252  U.  S.  563,  40  S.  Ct.  402,  64  uTs.  (L.  ed.) 
— ,  reversing   (C.  C.  A.  8th  Cir.  lOlS")    256 
Fed.   937,    167    C.   C.    A.   229,   wherein    the 
court  said :  *'  This  court  has  never  attempted 
to    formulate    a    comprehensive   list   of   the 
rights   included  within   the   'privileges   and 
immunities'     clause     of     the     Constitution 
(article    4,    |    2),    but    it    has    repeatedly 
approved  as  authoritative  the  statement  1^ 
Mr.  Justice  Washington,  in  1826,  in  Corfleld 
V.  Coryell,  4  Wash.  C.  C.  371,  380,  Fed.  Cas. 
Ko.  3,230   (the  first  federal  case  in  which 
this  clause  was  considered),   sayine:     *We 
feel    no    hesitation    in    confining    these    ex- 
pressions to  those  privileges  and '  immunities 
which    are,   in    tiieir   nature,   fundamental.' 
Slaughter-House  Cases,  16  Wall.  36,  76,  21 
L.   Ed.  394;  Blake   v.  McClung,   172  U.   S. 
239,  248,   19  Sup.   Ct.   166,  43  L.   Ed.  432; 
Chambers  v,  Baltimore  k  Ohio  R.  R.  Co.,  207 
U.  8.  142,  166,  28  Sup.  Ct.  34,  62  L.  Ed.  143. 
In  the  Corfleld  Case  the  court  included  in  a 
partial  list  of  such  fundamental  privileges 
'the  right  of  a  citizen  of  one  ^tate  ...  to 
institute  and  maintain  actions  of  any  kind  in 
the  courts  of '  another.    The  state  of  Minne- 
sota, in  the  statute  we  are  considering,  recog- 
nized this  right  of  citizens  of  other  states 
to  institute  and  maintain  suits  in  its  courts 
as   a   fundamental    right,   protected   by  the 
Constitution,  and  for  one  year  from  the  time 
his  cause  of  action  accrued  the  respondent 
was  given  all  of  the  rights  which   citizens 
of  Minnesota  had  under  it.    The  discrimina- 
tion of  which  he  complains  could  arise  only 
from  his  own  neglect.    This  is  not  disputed, 
nor  can  it  be  fairlv  claimed  that  the  limita- 


tion of  one  year  is  unduly  short,  having  re- 
gard to  the  likelihood  of  the  dispersing  of 
witnesses  to  accidents  such  as  that  in  which 
the  respondent  was  injured,  their  exposure 
to  injury  and  death,  and  the  failure  of  mem- 
ory as  to  the  minute  details  of  conduct  on 
which  nne^tions  of  negligence  so  often  turn. 
Thufl>  tlM  holding  of  the  Circuit  Court  of  Ap- 
peals comes  to  this,  that  the  privilege  and 
immunity  clause  of  the  Constitution  guaran- 
tees to  a  nonresident  precisely  the  same 
rights  in  the  courts  of  a  state  as  resident 
citizens  have,  and  that  any  statute  which 
gives  him  a  less,  even  though  it  be  an  ade- 
quate, remedy  is  unconstitutional  and  void. 

'*  Such  a  literal  interpretation  of  the  daoae 
cannot  be  accepted. 

**  From  very  early  in  our  history,  rej|uire- 
ments  have  been  imposed  upon  nonresidents 
In  many,  perhaps  in  all,  of  the  states  as  a 
condition  of  resorting  to  other  courts,  which 
have  not  been  impos<^  upon  resident  citizens. 
For  instance,  security  for  costs  has  very  gen- 
erally been  required  of  a  nonresident,  but 
not  of  a  resident  citizen,  and  a  nonresident's 
property  in  many  states  may  be  attached 
under  conditions  which  would  not  justify  the 
attaching  of  a  resident  citizen's  property. 
This  court  has  said  of  «uch  requirements: 

*' '  Such  a  regulation  of  the  internal  affairs 
of  a  state  cannot  reasonably  be  characterized 
as  hostile  to  the  fundamental  rights  of  citi- 
zens of  other  states.  ...  It  has  never  been 
supposed  that  regulations  of  that  character 
materially  interfered  with  the  enjoyment  by 
citizens  of  each  state  of  the  privileges  and 
immunities  secured  by  the  Constitution  to 
citizens  of  the  several  states.'  Blake  v.  Mc- 
Clung,  172  U.  S.  239,  266,  19  Sup.  Ct.  166. 
172  (43  L.  Ed.  432). 

**  The  principle  on  which  this  holding  rests 
if*  that  the  constitutional  requirement  is 
satisfied  if  the  nonresident  is  given  access 
to  the  courts  of  the  state  upon  terms  which 
in  themselves  are  reasonable  and  adequate 
for  the  enforcing  of  any  rights  he  may  nave, 
even  though  they  may  not  be  technically 
and  precisely  the  same  in  extent  as  those 
accorded  to  resident  citizens.  The  power  is 
in  the  courts,  ultimately  in  this  court,  to 
determine  the  adequacy  and  reasonableness 
of  such  terms.  A  man  cannot  be  said  to  be 
denied,  in  a  constitutional  or  in  any  rational 
sense,  the  privilege  of  resorting  to  courts 
to  enforce  his  rights  when  he  is  given  free 
access  to  them  for  a  length  of  time  reason- 
ably sufficient  to  enable  an  ordinarily  dili- 
gent man  to  institute  proceedings  for  their 
protection. 

"  This  is  the  principle  on  which  this  court 
has  repeatedly  ruled  that  contracts  were 
not  impaired  in  a  constitutional  sense  by 
change  in  limitation  statutes  which  reduced 
the  time  for  commencing  actions  upon  them, 
provided  a  reasonable  time  was  given  for 
commencing  suit  before  the  new  l>ar  took 
effect.  Sohn  t\  Waterson,  17  Wall.  596,  21 
L.  Ed.  73r;  Terry  v.  Anderson,  95  U.  S.  628, 
632,  24  L.  Ed.  365;  Tennessee  t?.  Sneed,  96 
U.  S.  69,  74,  24  L.  Ed.  610;  Antoni  v.  Green- 
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how,  107  U.  S.  769,  774,  2  Sup.  Ct.  W,  27 
L.  Ed.  468. 

''A  like  result  to  that  which  we  are  an- 
nouncing was  reached  with  respect  to  similar 
statutes,  in  Chemune  Canal  Bank  f?.  LOwery, 
93  U.  S.  72,  23  L.  Ed.  806 ;  by  the  Circuit 
Court  of  Appeals,  Second  Circuit,  in  Ault- 
man  &  Taylor  Co.  t*.  Syme,  79  Fed.  238,  24 
C.  C.  A.  539;  in  Klotz  v.  Angle,  220  N.  Y. 
347,  116  K.  E.  24;  and  in  Robinson  v. 
Oceanic  Steam  Navigation  Co.,  112  N.  Y. 
315,  325,  19  N.  E.  625,  627  (2  L.  R.  A.  636). 

"In  this  last  case  the  Court  of  Appeals 
of  Kew  York  pertinently  says: 

'"A  construction  of  the  constitutional 
limitation  [the  one  we  are  considering] 
which  would  apply  it  to  such  a  case  as  this 
would  strike  down  a  large  body  of  laws 
which  have  existed  in  all  the  states  from  the 
foundation  of  the  government,  making  some 
discrimination  between  residents  and  nonresi- 
dents in  legal  proceedings  and  other  matters.' 

"  The  laws  of  Minnesota  gave  to  the  non- 
resident respondent  free  access  to  its  courts, 
for  the  purpose  of  enforcing  any  right  which 
he  may  have  had,  for  a  year  —  as  long  a  time 
as  was  given  him  for  that  purpose  by  the 
laws  under  which  he  chose  to  Hve  and  work 
—  and  having  neglected  to  avail  himself  of 
that  law,  he  may  not  successfully  complain 
because  his  expired  right  to  mamtain  suit 
elsewhere  is  not  revived  for  his  benefit  by  the 
laws  of  the  state  to  which  he  went  for  the 
sole  purpose  of  prosecuting  his  suit.  The 
privilege  extended  to  him  for  enforcing  his 
claim  was  reasonably  sufficient  and  adequate 
and  the  statute  is  a  valid  law.'' 

31.  Leffislation  agtUnsi  Diaeated  Animah 

(p.  2M) 
A  state  statute  forbidding  the  importation 
of  sheep  from  a  state  which  has  been  desig- 
nated by  proclamation  as  a  place  where  epi- 
demic disease  of  sheep  exists,  but  making  no 
discrimination  in  favor  of  sheep  owned  by 
residents,  is  valid.  Ea  p.  Goddard,  (Kev. 
1920)   190  Pac  916. 

Vd.  XI,  p.  284,  art.  4,  sec.  3. 

VI.   GOVERNiaSRT   or   TBEBHOBlBi 

4.  Territorial  Courts 

a.  In  General    (p.  301) 

Under  this  section  Congress  may  create 
territorial  courts  and  confer  upon  them  ju- 
dicial power.  The  establishing  of  such 
courts  and  the  conferring  of  such  authority 
constitutes  appropriate  means  to  the  exer- 
cise of  the  power  to  make  needful  rules  re* 
specting  such  territory.  In  re  Jessie,  ( E.  D. 
Okla.  1919)   259  Fed.  6(HL 

Vol.  Xt,  p.  309,  art.  5. 

Methods  of  proposing  amendments. —  In 
In  re  Opinion  of  Justices,  (1919)  118  Me. 
544,  lOr  Atl.  673,  6  A..L.  R.  1412,  the  court, 
commenting  on  the  dififerent  methods  au- 
thorized by  this  article  for  proposing  amend- 
ments, said: 


'*It  will  be  observed  that  there  are  two 
distinct  stages  in  the  process,  the  proposal 
and  the  ratification.  The  proposal  may  orig« 
inate  in  either  of  two  wavs: 

^  First,  from  Congress,  by  joint  resolution, 
whenever  two-thirds  of  both  Houses  deem  it 
necessary. 

^Second,  from  the  states,  whenever  two- 
thirds  of  the  Legislatures  of  the  several 
states  may  request  that  a  national  consti- 
tutional convention  be  called  for  that  pur- 
pose, in  which  case  Congress  must  call  such 
a  convention. 

"All  the  federal  amendments  which  have 
thus  far  been  adopted  have  been  proposed  in 
compliance  with  the  first  method ;  that  is,  by 
a  joint  resolution  of  the  two  Houses  of  Con- 
gress. No  national  constitutional  conven- 
tion has  ever  been  called  or  held.  Such  pro^ 
posed  amendment  is  a  matter  within  the  sole 
control  of  the  two  houses,  and  is  independ- 
ent of  all  executive  action.  The  signature  of 
the  President  is  not  necessary,  and  it  need 
not  be  presented  to  him  for  approval  or 
veto.  Hollingsworth  t^.  Virginia,  3  DalU 
378,  1  L.  Ed.  644;  State  9.  Dahl,  6  N.  ]>. 
M,  68  N.  W.  418,  34  L.  R.  A.  97.  Nor  is 
Congress,  in  proposing  constitutional  amend- 
ments, strictly  speakmff,  acting  in  the  exer- 
cise of  ordinary  legislative  power.  It  is 
acting  in  behalf  of  and  as  the  representative 
of  tiie  people  of  the  United  States  under  the 
power  express^  conferred  by  article '5,  be- 
fore quoted,  llie  people,  through  their  Con- 
stitution, might  have  designated  some  other 
body  than  the  two  houses  or  a  national  con- 
stitutional convention  as  the  source  of  pro^ 
posals.  They  might  have  given  such  power 
to  the  President,  or  to  the  Cabinet,  or  rs- 
served  it  in  themselves;  but  they  expressly 
delegated  it  to  Congress  or  to  a  constitu** 
tional  convention." 

Methods  of  adopting  proposed  amend*' 
ments. —  In  7n  re  Opinion  of  Justices,  (1919) 
118  Me.  544,  107  Atl.  673,  5  A.  L.  R.  1412, 
the  court  commenting  on  the  different  meth- 
ods authorized  by  this  article  for  adopting 
proposed  amendments  said: 

"As  there  are  two  methods  of  proposal,  so 
there  are  two  methods  of  ratification. 
Whether  an  amendment  is  proposed  by  joint 
resolution  or  by  a  national  constitutional 
convention,  it  must  be  ratified  in  one  of  two 


ivs: 

"  First,  by  the  Legislatures  of  three- 
fourths  of  the  several  states;  or, 

"  Second,  by  constitutional  conventions  held 
in  three-fourths  thereof,  and  Congress  is 
given  the  power  to  prescribe  which  mode  of 
ratification  shall  be  followed. 

"Hitherto  Congress  has  prescribed  only 
the  former  method,  and  all  amendments 
heretofore  adopted  have  been  ratified  solely 
by  the  approving  action  of  the  Legislature  in 
three-fourths  of  the  states.  That  is  the 
mode  of  ratification  prescribed  by  Congress 
in  case  of  the  amendment  now  under  con- 
sideration, and  it  was  in  pursuance  of  that 
prescribed  mode  that  this  ratifying  resolve 
was  passed  by  the  Legislature  of  Maine. 
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'^Here,  again,  the  state  Legislature  in 
ratifying  the  amendment,  as  Congress  in 
proposing  it,  is  not,  strictly  speaking,  act- 
ing in  the  discharge  of  legislative  duties  and 
functions  as  a  law-making  body,  but  is  act- 
ing in  behalf  of  and  as  representative  of  the 
people  as  a  ratifying  body,  under  the  power' 
expressly  conferred  upon  it  by  article  6.  The 
people,  through  their  Ck>nstitutlon,  might 
Lave  clothed  the  Senate  alone,  or  the  House 
alone,  or  the  Governor's  Council,  or  the  Gov- 
ernor, with  the  power  of  ratification,  or 
might  have  reserved  that  power  to  them- 
selves to  be  exercised  by  popular  vote.  But 
they  did  not.  They  retained  no  power  of 
ratification  in  themselves,  but  conferred  it 
completely  upon  the  two  houses  of  the  Leg- 
islature; that  is,  the  Legislative  Assem- 
bly." 

"Two-thirdfl  of  both  houses."  —  The  two- 
thirds  vote  in  each  House  of  Congress,  which 
is  required  in  proposing  an  amendment  to 
the  Constitution,  is  a  vote  of  two-thirds  of 
the  members  present  —  assuming  the  pres- 
ence of  a  quorum  —  and  not  a  two-thirds 
vote  of  the  entire  membership,  present  and 
absent.  National  Prohibition  Cases,  (1920) 
263  U.  S.  360,  40  S.  Ct.  486,  64  U.  S.  (L. 
ed.)  — ,  affirming  Feigenspan  v.  Bodine,  (D. 
C.  N.  J.  1920)  264  Fed.  186. 

In  Ohio  V.  Oox,  (S.  D.  Ohio  1919)  257 
Fed.  334,  an  application  was  made  for  an  in- 
junction to  restrain  the  governor  of  Ohio 
from  submitting  the  Eighteenth  Amendment 
(1919  Supp.  Fed.  Stat.  Ann.  839)  to  the 
state  legislature  for  ratification.  It  was 
contended  that  the  proposed  amendment  had 
not  been  passed  hy  two-thirds  of  both 
houses  of  Congress  in  accordance  with  this 
article.  Answering  this  contention,  the 
court  said: 

"The  writ  of  injunction  is  an  extraordi- 
nary remedy,  to  be  issued  only  when  the 
threatened  injury,  unless  restrained,  would 
be  irreparable.  If  the  pro'^eedings  in  the 
Senate  and  in  the  House  were  not  in  accord- 
ance with  the  applicable  provision  of  the 
Constitution,  plaintiff,  or  any  citizen  of  Ohio, 
by  petition,  if  no  member  of  the  General 
Assembly  acts,  may  show  to  the  General 
Assembly,  if  it  can  be  shown,  in  what  re- 
spect they  are  violative  of  the  Constitution. 
It  cannot  be  a^^sumed  in  advance  that  the 
General  Assembly  of  Ohio  will  take  any  ac- 
tion violative  of  the  Constitution  of  the 
United  States.  Moreover,  if  the  two  houses 
of  the  General  Assembly  should  take  a  vote 
on  the  subject,  one  cannot  say  in  advance 
what  the  result  would  be.  The  proposed 
amendment  may  be  rejected,  because  the 
members  of  the  General  Assembly  may  think 
the  proceedings  at  Washington  were  not  in 
consonance  with  the  Constitution,  or  because 
ot  insufficient  votes  in  the  affirmative.  In- 
deed, the  General  Assembly  may  take  no 
action  at  all..  So  far  as  one  state  in  the 
Union  is  concerned,  out  of  the  three-fourths 
necessary  for  the  adoption  of  the  amendment, 
it  may  be  that  the  affirmative  action  of  the 


Ohio  General  Assembly  would  be  an  injury 
to  the  plaintiff,  if  he  were  otherwise  in  a 
position  to  claim  injury;  but  the  writ  of 
injunction  does  not  issue  to  restrain  acts 
which  may  or  may  not  be  injurious. 

"  Moreover,  if  the  plaintiff  is  injured,  that 
injury  does  not  arise  until  the  proposed 
amendment  is  adopted  by  the  respective  Leg- 
islatures of  three-fourths  of  the  states.  Who 
can  say  that  that  result  will  come  to  pass 
within  the  seven  years  the  state  Legisla- 
tures are  given  to  act?  The  act  of  the  Gov- 
ernor and  the  affirmative  act  of  the  General 
Assembly  would  not  be  an  irreparable  injury, 
or  any  injury,  to  the  plaintiff,  if  the  requi- 
site number  of  states,  by  their  Legislatures, 
did  not  adopt  the  amendment.  However 
that  may  be,  and  whatever  the  extent  of  the 
injury  to  the  plaintiff  affirmative  action  by 
the  General  Assembly  of  Ohio  might  be,  it 
cannot  be  said  that  the  act  of  the  Governor 
in  transmitting  this  certified  copy  consti- 
tutes an  irreparable  injury  to  the  plaintiff. 

"  Since  restraint  on  the  Governor  is  the 
only  relief  sought,  injunction  must  be  de- 
nied, because  no  irreparable  injury  will  re- 
sult from  what  he  threatens  to  do.  .  .  . 

"  What  is  meant  in  article  6  by  the  ex- 

Sression,  *  Whenever  two-thirds  of  ^  both 
[ouses  shall  deem  it  necessary'?  It  is  ar- 
gued that  '  two-thirds  of  both  houses '  means 
two-thirds  of  the  members  elected  to  those 
houses,  and  not  two-thirds  of  a  quorum.  If 
this  is  right,  then  the  joint  resolution  did 
not  receive  the  necessary  two-thirds  in  either 
house.  It  is  argued  with  much  force  that, 
when  the  framers  of  the  Constitution  re- 
quired action  by  a  fractional  part  of  the 
members  to  be  effective  with  respect  to  cer- 
tain subjects-matter,  the  fraction  always  had 
coupled  with  it  the  *  members  present.'  Arti- 
cle 1,  §  3,  par.  6,  provides,  in  the  trial  of  im- 
peachments by  the  Senate: 

*' '.  .  .  And  no  person  shall  be  convicted 
without  the  concurrence  of  two- thirds  of  the 
members  present.' 

"Article  1,  §  5,  par.  3,  as  to-  the  demand 
for  the  ayes  and  nays: 

" '.  .  .  And  the  yeas  and  nays  of  the  mem- 
bers of  either  house  on  any  question  shall, 
at  the  desire  of  one-fifth  of  those  present,  be 
entered  on  the  journal.' 

"As  to  making  treaties,  article  2,  {  2, 
par.  2: 

" '.  .  .  He  [the  President]  shall  have 
power,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  make  treaties,  provided  two- 
thirds  of  the  Senators  present  concur.  .  .  / 

"  But,  when  the  subject-matter  is  an 
amendment  of  the  Constitution,  or  the  pass- 
ing of  an  act  over  the  President's  veto,  it  is 
required  that  *  two-thirds  of  both  houses  * 
sliall  concur,  as  to  one,  and  *  two-thirds  of 
that  house '  in  which  the  bill  originated  shall 
agree  to  pass  the  bill  over  the  veto,  as  to 
the  other.  This,  it  is  said,  jshows  concla- 
sively  the  purpose  to  require,  in  these  espe- 
c.'ally  important  matters,  the  concurrence  of 
two-thirds  of  the  entire  membership,  as  dis- 
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tinguiabed  from  two-thirda  of  a  qaonim  or 
two- thirds  of  those  present. 

"What  does  'house'  mean!  Webeter 
•ays: 

" '  One  of  the  estates  of  a  kingdom  as- 
sembled in  Parliament  or  Legislature;  a 
bod^  of  men  united  in  their  legislative  ca- 
pacity; as  the  House  of  Lords,  or  Peers,  of 
Great  Britain,  the  House  of  Commons,  tlie 
House  of  Hepresentatives/ 

*'  So,  when  we  speak  of  '  both  houses/  we 
mean  the  members  meeting  in  their  legisla- 
tiTe  capacity.  While  passing  such  a  resolu- 
tion is  not  a  legislative  act,  in  the  sense 
that  it  is  the  enactment  of  a  law,  yet  it  is 
action  by  the  legislative  bodes  assembled  in 
their  legislative  capacity.  Indeed,  a  reso- 
lution is  the  first  step  in  that  which  may  re- 
sult, as  has  often  resulted,  in  establishing, 
end  in  that  sense  enacting,  the  fundamental 
law  which  is  the  supreme  law  of  the  land. 
In  passing  the  resolution  each  house  acts  in 
the  same  capacity  in  which  it  enacts  ordi- 
nary legislation;  and  when  we  say  that  a 
bill  or  resolution  has  passed  the  Senate  or 
House,  as  the  case  may  be,  we  mean  that  it 
has  received  the  number  of  votes  required 
for  the  transaction  of  business. 
Section  5  of  article  1  provides: 
'  Each  house  shall  be  the  judge  of  the 
elections,  returns,  and  <^ualifications  of  its 
own  members,  and  a  majority  of  each  shall 
constitute  a  quorum  to  do  business.  .  .  .' 

"A  part  of  the  business  of  the  Senate  and 
of  the  House  is  to  pass  laws;  a  part  of  its 
business  is  to  pass  joint  resolutions  propos- 
ing amendments  to  the  Constitution.  If  a 
Quorum  is  present,  they  may  transact  that 
usiness.  If  a  majority  of  a  quorum  in 
either  house  votes  for  a  bill,  it  passes  that 
house.  If  two-thirds  of  a  quorum  in  each 
house  votes  for  the  resolution,  it  passes  the 
house,  in  the  ordinary  course  of  tne  legisla- 
tive business  intrust^  to  it  by  the  Consti- 
tution. 

"  In  United  StatM  v,  Ballin,  144  U.  S.  1, 
6,  12  Sup.  Ct.  507,  609  (36  L.  Ed.  321)  the 
Supreme  Court,  speaking  through  Mr.  Jus- 
tice Brewer,  said: 

" '  The  Constitution  provides  that  "  a  ma- 
jority of  each  [house]  shall  constitute  a 
quorum  to  do  business."  ...  Its  capacity  to 
transact  business  is  then  established,  cre- 
ated by  the  mere  presence  of  a  majority,  and 
does  not  depend  upon  the  disposition  or  as- 
sent of  any  single  member  or  fraction  of 
the  majority  present.  All  that  the  Constitu- 
tion requires  is  the  presence  of  a  majority, 
and  when  that  majority  are  present  the 
power  of  the  House  arises.' 

"And  at  page  6  of  144  U.  S.,  at  page  509 
of  12  Sup.  Ct.   (36  L.  Ed.  321)  : 

*".  .  .  The  general  rule  of  all  parliamen- 
tary bodies  is  that,  when  a  quorum  is  pres- 
ent, the  act  of  a  majority  of  the  quorum  is 
the  act  of  the  body.  This  has  been  the  rule 
for  all  time,  except  so  far  as  in  any  given 
case  the  terms  of  the  organic  act  under 
which  the  body  is  assembled  have  pre- 
scribed specific  limitations;  as,  for  instance, 


in  those  states  where  the  Constitution  pro- 
vides that  a  majority  of  all  the  members 
elected  to  either  house  shall  be  necessary 
for  the  passage  of  any  bill.  No  such  limi- 
tation is  found  in  the  federal  Constitution, 
and  therefore  the  general  law  of  such  bodies 
obtains.' 

"Among  the  many  cases  dted  is  State  t*. 
Deliesseline,  1  Mcdord  (S.  C.)  43,  49,  in 
which  it  is  said: 

"'For,  according  to  the  principle  of  all 
the  cases  referred  to,  a  quorum  possesses  all 
the  powers  of  the  whole  oody;  a  majority  of 
which  quorum  must  of  course  govern.  .  .  . 
The  Constitutions  of  this  state  and  of  the 
United  States  declare  that  a  majority  shall 
be  a  quorum  to  do  business;  but  a  majority 
of  that  quorum  are  sufficient  to  decide  the 
most  important  question.' 

"  Since  the  '  body '  is  the  '  house,'  and  a 
majority  of  a  quorum  transact  the  business 
of  the  house  in  passing  a  bill,  so  two-thirds 
of  a  quorum  passes  a  resolution  proposinff 
an  amendment.     So  it  seems  to  this  court." 

''Shall  deem  it  necessary."  —  The  adop- 
tion by  both  Houses  of  Congress,  each  by  a 
two-thirds  vote,  of  a  joint  resolution  pro- 
posing an  amendment  to  the  Constitution, 
sufficiently  shows  that  the  proposal  was 
deemed  necessary  by  all  who  voted  for  it. 
An  express  declaration  that  they  regarded  it 
as  necessary  is  not  essential.  National  Pro- 
hibition Cases,  (1920)  253  U.  S.  350,  40 
S.  Ct.  486,  64  U.  S.  (L.  ed.)  — ,  aflh-ming 
Feigenspan  v.  Bodine,  (D.  C.  N.  J.  1920) 
264  Fed.   186. 

Ratification  of  amendments  by  legislature 
as  permitting  referendum  to  people. —  Refer- 
endum provisions  of  state  constitution  and 
statutes  cannot  be  applied  in  the  ratifica- 
tion or  rejection  of  amendments  to  the  Fed- 
eral Constitution  without  violating  the  re- 
quirement of  this  article,  that  such  ratifica- 
tion shall  be  by  the  legislatures  of  the  sev- 
eral states,  or  by  conventions  therein,  as 
Congress  shall  decide.  Hawke  v.  Smith, 
(1920)  253  U,  S.  221,  231,  40  S.  Ct.  495, 
498,  64  U.  S.  (L.  ed.)  —  {reversing  (1919) 
100  Ohio  St.  385,  540,  126  N.  E.  400), 
wherein  the  court  said:  "The  only  ques- 
tion really  for  determination  is:  What  did 
the  framers  of  the  Constitution  mean  in  re- 
quiring ratification  by  *  legislatures '  f  That 
was  not  a  term  of  uncertain  meaning  when 
incorporated  into  the  Constitution.  What  it 
meant  when  adopted  it  still  means  for  the 
purpose  of  interpretation.  A  legislature  was 
then  the  representative  body  which  made  the 
laws  of  the  people.  The  term  is  often  used 
in  the  Constitution  with  this  evident  mean- 
ing. Article  1,  §  2,  prescribes  the  qualifica- 
tions of  electors  of  Congressmen  as  '  those 
requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature.'  Article  I, 
§  3,  provided  that  Senators  shall  be  chosen 
iT.  each  state  by  the  legislature  thereof,  and 
this  was  the  method  of  choosing  Senators 
until  the  adoption  of  the  17th  Amendment, 
which  made  provision  for  the  electicm  of 
Senators  by  vote  of  the  people,  the  electors 
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to  have  the  qualifications  requisite  for  elec- 
tors of  the  most  numerous  branch  ol  the 
state  legislature.  That  Congress  and  the 
states  understood  that  this  election  by  the 
people  was  entirely  distinct  from  legislative 
action  is  9hown  by  the  provision  of  the 
Amendment  giving  the  legislature  of  any 
state  the  power  to  authorize  the  executive  to 
make  temporary  appointments  until  the  peo- 
ple shall  fill  the  vacancies  by  election.  It 
iras  never  suggested,  so  far  as  we  are  aware, 
that  the  purpose  of  making  the  office  of  Sen- 
ator elective  by  the  people  could  be  accom- 
plished by  a  referendum  vote.  The  neces- 
sity of  the  Amendment  to  accomplish  the 
purpose  of  popular  election  is  shown  in  the 
adoption  ot  the  Amendment.  In  article  4 
the  united  States  is  required  to  protect  every 
state  against  domestic  violence  upon  applica- 
tion of  the  legislature,  or  of  the  executive 
when  the  legislature  cannot  be  convened. 
Article  6  requires  the  members  of  the  several 
legislatures  to  be  bound  by  oath  or  affirma- 
tion, to  support  -the  Constitution  of  the 
United  States.  By  article  1,  §  8,  Congress 
is  given  exclusive  jurisdiction  over  all  places 
purchased  by  the  consent  of  the  legislature 
•f  the  state  in  which  the  same  shall  be. 
Article  4,  §  3,  provides  that  no  new  states 
shall  be  carved  out  of  old  states  without  the 
consent  of  the  legislatures  of  the  states  con- 
cerned. 

"There  can  be  no  question  that  the  fram- 
ers  of  the  Constitution  clearly  understood 
and  carefully  used  the  terms  in  which  that 
instrument  referred  to  the  action  of  the  leg- 
islatures of  the  states.  When  they  intended 
that  direct  action  by  the  people  should  be 
had  they  were  no  less  accurate  in  the  use 
of  apt  phraseology  to  carry  out  such  pur- 
pose, llie  members  of  the  House  of  Repre- 
sentatives were  required  to  be  chosen  by  the 
people  of  the  several  states.     Article  1,  §  2. 

''The  Constitution  of  Ohio  in  its  present 
form,  although  making  provision  for  a  ref- 
erendum, vests  the  legislative  power  prima- 
rily in  a^  general  assembly  consisting  of  a 
senate  and  house  of  representatives.  Article 
2.  §  1,  provides: 

" '  The  legislative  power  of  the  state  shall 
be  vested  in  a  eeneral  assembly  consisting  of 
a  senate  and  house  of  representatives,  but 
the  people  reserve  to  themselves  the  power 
to  propose  to  the  general  assembly,  laws  and 
amendments  to  the  Constitution,  and  to 
adopt  or  reject  the  same  at  the  polls  on  a 
referendum  vote  as  hereinafter  provided.' 

"The  argument  to  support  the  power  of 
the  state  to  require  the  approval  by  the  peo- 
ple of  the  state  of  the  ratification  of  amend- 
ments to  the  Federal  Constitution  through 
the  medium  of  a  referendum  rests  upon  the 
proposition  that  the  Federal  Constitution 
requires  ratification  by  the  legislative  ac- 
tion of  the  states  through  the  medium  pro- 
vided at  the  time  of  the  proposed  approval 
of  an  amendment.  This  argument  is  falla- 
cious in  this  —  ratification  by  a  state  of  a 
constitutional  amendment  is  not  an  act  of 
legislation   within   the   proper   sense  of   the 


word.    It  is  but  the  expression  of  the  assent 
of  the  state  to  a  proposed  amendment. 

"At  SA  early  day  this  court  settled  thai 
the  submission  of  a  constitutional  amend- 
ment did  not  require  the  action  of  the  Presi- 
dent. The  question  arose  over  the  adoption 
of  the  11th  Amendment.  Hollingsworth  v. 
Virginia,  3  Dall.  378,  1  L.  ed.  644.  In  that 
case  it  was  contended  that  the  amendment 
had  not  been  proposed  in  the  manner  pro- 
vided in  the  Constitution,  as  an  inspection 
of  the  original  roll  showed  that  it  had  never 
been  submitted  to  the  President  for  his  ap- 
proval, in  accordance  with  article  1,  §  7,  of 
the  Constitution.  The  Attorney  General  an- 
swered that  the  case  of  amendments  is  a  sub- 
stantive act,  unconnected  with  the  ordinary 
business  of  legislation,  and  not  within  the 
policy  or  terms  of  the  Constitution  invest- 
ing the  President  with  a  qualified  negative  on. 
the  acts  and  resolutions  of  Congress.  In  a 
footnote  to  this  argument  of  the  Attorney 
General,  Justice  Chase  said:  'There  can 
surely  be  no  necessity  to  answer  that  argu- 
ment. The  negative  of  the  President  applies 
only  to  the  ordinary  cases  of  legislation.  He 
has  nothing  to  do  with  the  proposition,  or 
adoption,  of  amendments  to  the  Constitu- 
tion.' Tlie  court  by  a  unanimous  judgment 
held  that  the  amendment  was  constitution- 
ally adopted. 

*"*  It  is  true  that  the  power  to  l^slate  in 
the  enactment  of  the  laws  of  a  state  is  de- 
rived from  the  people  of  the  state.  But  the 
power  to  ratify  a  proposed  amendment  to 
the  Federal  Constitution  has  its  source  in 
the  Federal  Constitution.  The  act  of  rati- 
fication by  the  state  derives  its  authority 
from  the  Federal  Constitution  to  which  the 
state  and  its  people  have  alike  assented. 

"This  view  of  the  amendment  is  con- 
firmed in  the  history  of  its  adoption  found 
in  2  Watson  on  the  Constitution,  1301  et 
aeq.  Any  other  view  might  lead  to  endless 
confusion  in  the  manner  of  ratification  of 
Federal  amendments.  The  choice  of  means 
of  ratification  was  wisely  w^ithheld  from  con- 
fiicting  action  in  the  several  states." 

See  to  the  same  effect  National  Prohibi- 
tion Cases,  (1920)  253  U.  S.  350,  40  8.  Ct. 
486,  64  U.  S.  (L.  ed.)  — ;  ^«  p.  DiUon, 
(N.  D.  Cal.  1920)  262  Fed.  563;  Prior  i?. 
Noland,  (Colo.  1920)  188  Pac.  729;  Barlotti 
V.  Lyons,   (Cal.  1920)    189  Pac.  282. 

The  constitutional  provision  that  the 
states  shall  ratify  proposed  amendments  by 
their  legislatures  does  not  require  or  con- 
template a  submission  of  the  proposed 
amendment  to  the  voters  under  state  refer- 
endum laws.  In  re  Opinion  of  Justices, 
(1919)  118  Me.  544,  107  Atl.  673^  6  A.  L.  R. 
1412,  wherein  the  court  said: 

"It  admits  of  no  doubt  that  in  the  mat- 
ter of  amendment  which  is  governed  by  ar- 
ticle 5,  the  people  divested  themselves  of  all 
authority  and  conferred  the  power  of  pro- 
posal upon  Congress  or  upon  a  national  con 
stitutional  convention,  and  the  power  of  rati- 
fication upon  the  state  Legislature  or  upon 
state  constitutional  conventions.  ...  It  fol- 
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lows,  from  what  haa  Iwen  said,  that  even  if 
the  people  of  Maine,  by  adopting  in  1908  the 
initiative  and  referendum  amendment  of  our 
state  Constitution,  bad  attempted  to  assume 
or  I'egaln  the  power  of  ratification  of  pro- 
posed amendments  to  the  federal  Constitu- 
tion, by  exercising  a  supervisory  authority 
over  the  state  L^islature  in  that  respect, 
such  attempt  would  have  been  futile.  Their 
power  over  amendments  had  been  completely 
and  unreservedly  lodged  with  the  bodies 
designated  b^  article  6,  and  so  long  as  that 
article  remains  unmodified  they  have  no 
power  left  in  themselves  either  to  propose  or 
to  ratify  federal  amendments.  The  authority 
is  elsewhere. 

^  But  the  people,  by  the  adoption  of  the 
initiative  ana  roferendum  amendment,  did 
not  intend  to  assume  or  regain  such  power. 

"  The  purpose  and  scope  of  that  amendment 
were  fully  considered  and  discussed  in  the 
case  of  Moulton  r.  Scully,  111  Me.  428,  446, 
80  Atl.  944,  and  it  was  there  held  that  the 
design  of  the  initiative  and  referendum  was 
to  make  the  law-making  power  of  the  Legis- 
lature, not  final,  but  subject  to  the  will  of 
the  people,  and  to  confer  that  power  in  the 
last  analysis  upon  the  people  themselves." 

''Legislature"  in  this  article  means  the 
legislative  assembly  and  does  not  include 
a  referendum  to  the  people.  Decher  17. 
Vaughan,  (Mich.  1920)  177  N.  W.  388, 
wherein  the  court  said: 

"The  purpose  of  the  Constitution  was  to 
establish  a  representative  form  of  govern- 
ment, not  a  pure  democracy  in  which  all 
power  is  exercised  by  the  people  acting  as  a 
whole.  While  it  provides  for  a  populiur 
branch  of  the  legislative  department^  to  be 
elected  at  short  intervals  by  the  vote  of 
those  entitled  to  the  elective  franchise  in  the 
several  states,  it  is  suggestive  that  neither 
the  President,  Vice  President,  nor  United 
States  Senators  are  to  be  so  elected.  It  is 
also  significant  that  when  there  was  a  popu- 
lar demand  that  Senators  should  be  elected, 
it  was  not  deemed  sufficient  to  provide  in  the 
state  Constitutions  for  a  referendum  in  mak- 
ing the  selection,  although  the  Constitution 
provided  that  they  '  shoiud  be  chosen  by  the 
Legislature,'  but  an  amendment  to  the  fed- 
eral Constitution,  the  seventeenth,  was 
adopted  therefor. 

''The  term  'legislature'  is  thus  defined: 
'That  body  of  men  which  makes  the  laws 
for  a  state  or  nation'  (Bouvier's  Law  Diet. 
(Rawle'e  Ed.)  17) — and  'legislative  power* 
ae :  'Authority  exercised  by  that  department 
of  government  which  is  charged  with  the 
enactment  of  law  as  distinguiuied  from  the 
executive  and  judicial  functions.  The  law- 
making power  of  a  sovereign  state.' 

"Counsel  for  the  relators  insist  that 
under  our  state  Constitution  'the  power  to 
legislate  is  vested  in  both  the  constituent 
assemblj  and  the  electors  themselves';  that 
in  writing  article  5  of  the  federal  Constitu- 
tion its  framers  intended  to  submit  an 
amendment    to   such    legislative    power   for 


ratification,  and  not  merely  to  the  legislative 
body  known  as  the  Legis&tore.  We  cannot 
but  think  that  such  an  interpretation  does 
violence  to  the  pkdn  meaning  of  the  word 
'legislature'  as  understood  at  the  time  the 
federal  Constitution  was  adopted.  There 
were  then  lawmaking  bodies,  always  referred 
to  as  '  legislatures,  in  all  of  the  colonies 
which  under  the  Constitution  afterwards  be- 
came states.  This  term  is  frequently  used 
in  the  Constitution,  and  an  examination  will 
reveal  the  fact  that  in  most  cases  it  could 
not  be  applied  other  than  to  such  assemblies. 

"It  is  suggested  that  the  intent  of  the 
Constitution  is  simply  'to  call  the  roll  of 
states  and  get  an  expression  from  each  state 
as  to  its  will  and  deeire.'  In  what  way 
shall  such  expression  be  voiced?  The  Con- 
stitution says  bv  the  '  legislatures.'  In  mak- 
ing response,  the  mem^rs  act  collectively, 
and  when  a  majority  of  those  constituting 
such  bodies  respond  in  the  a£Brmative,  and 
such  action  is  certified  to  the  federal  au- 
thorities by  a  sufficient  number  of  states, 
the  amendment  is  adopted,  and  is  thereafter 
a  part  of  the  Constitution.  .  ! 

"  The  action  of  the  Legislature  in  ratifying 
an  amendment  is  not,  strictly  speaking,  a 
legislative  act.  It  is  but  one  of  several  steps 
required  to  be  taken  to  change  the  federal 
Constitution.  The  Congress,  or  the  states  by 
petition,  must  first  propose  an  amendment. 
In  order  that  it  may  become  operative,  it 
must  receive  the  assent  of  the.  states  by  ratifi- 
cation in  the  manner  provided  in  article  5. 
How  shall  such  assent  be  expressed?  By  the 
adoption  by  the  state  Legislature  of  a  joint 
resolution  ratifying  the  amendment.  The 
state  thus  participates  in  the  making  of  a 
new  law  simply  by  expressing  its  assent 
thereto  in  the  manner  provided.  It  has  not 
thereby  enacted  a  law  any  more  than  the 
President  or  Governor  does  so  by  a]^proving 
bills  passed  by  the  Congress  or  L^slature. 

"The  language  of  article  6  of  our  state 
Constitution  negatives  the  claim  of  relators. 
It  provides: 

"'The  legislative  power  of  the  state  of 
Michigan  is  vested  in  a  Senate  and  House  of 
Representatives.' 

"This  is  followed  by  the  provisions  relat- 
ing to  the  referendum  wherem  the  right  '  to 
approve  or  reject  at  the  polls  any  act  passed 
by  the  Legislature '  is  reserved  to  the  people. 
The  framers  of  this  instrument  thus  clearly 
distinguish  between  the  legislative  power 
vested  in  the  Legislature  and  the  Legislature 
itself.  The  former  embraces  the  ri^^ht  to 
enact  legislation,  the  latter  the  body  in 
whom  such  right  is  primarily  vested.  Under 
the  provisions  which  follow  as  to  initiative 
and  referendum,  the  people  have  no  power 
to  enact  legislation  until  the  proposal  there- 
for has  been  submitted  by  petition  to  the 
Legislature  for  action  thereon.  The  right 
of  the  people  to  thus  legislate  in  no  way 
makes  tliem  a  part  of  the  Legislature,  or 
changes  the  well-recognized  meaning  of  that 
term." 
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Power  to  amend  Conttstntioii  as  author- 
izing prohibition  amendment. —  The  prohibi- 
tion of  the  manufacture,  sale,  transportation, 
importation,  and  exportation  of  intoxicating 
liquors  for  beverage  purposes,  as  embodied 
in  the  18th  Amendment  to  the  Federal  Con- 
stitution, is  within  the  power  to  amend 
reserved  by  the  5th  article  of  such  Con- 
stitution. National  Prohibition  Cases,  (1920) 
253  U.  S.  360,  40  S.  Ct.  486,  04  U.  S.  (L.  ed.) 
— ,  affirming  Feigenspan  v.  Bodine,  (D.  C. 
N.  J.  1920)  264  Fed.  186. 

Vol.  XI,  p.  310,  art.  6. 

TI.  'Supremacy    of    acts    of    Congress    and 
Treaties. 
4.  Treaties  binding  on  the  states, 
a.  In  general. 

TV.  State  taxation. 

2.  Of  federal  agencies. 
a.  In  general. 


it.  supbemagy  of  acts  of  congress  aitd 

Treaties 

4.  Treaties  Binding  on  the  States 

a.  In  General  (p.  321) 

State  testamentary  laws. —  In  Chryssikos 
V.  Demarco,  (1919)  134  Md.  533,  107  Atl. 
358,  it  was  held  that  there  was  no  conflict 
between  the  Malryland  testamentary  laws  and 
the  ''  most-favored  nation  **  clause  of  the 
treaty  between  Greece  and  the  United  States 
which  made  it  necessary  for  the  Maryland 
courts  to  appoint  the  Greek  consul  to  ad- 
minister the  estate  of  a  Greek  citizen  resi- 
dent of  Maryland  at  the  time  of  his  death 
rather  than  a  person  qualified  under  the 
Maryland  laws  for  appointment.  The  court 
said :  "  There  can,  of  course,  be  no  question 
about  the  obligation  of  state  courts  to  obey 
and  respect  treaties  made  under  the  author- 
ity of  the  United  States,  as  the  Constitution 
and  the  laws  of  the  United  States  made  in 
pursuance  thereof  and  all  treaties  made 
under  the  authority  of  the  United  States 
nre  the  supreme  law  of  the  land,  '  and  the 
judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding.' 
Article  6,  Const,  of  U.  S.  Article  2  of  the 
Declaration  of  Rights  of  this  state  is  to  the 
same  effect,  and  for  the  most  part  in  the 
same  language.  When,  then,  the  rights  of  a 
party  under  a  treaty  are  alleged  to  be  in- 
volved, it  behooves  a  court  to  give  such  a  case 
its  most  thorough  investigation  and  con- 
sideration, so  that  such  rights  as  he  has  will 
be  fully  protected,  and  possible  international 
controversies  be  avoided.  We  are  not  re- 
quired, however,  to  g^ve  a  strained  construc- 
tion to  the  language  of  a  treaty,  or  place  an 
unreasonable  interpretation  upon  it,  for  the 
purpose  of  securing  to  foreigners  privileges 
which  are  denied  citizens  of  this  countrv." 


IV.  ^ATB  TAJCATIOW 

2.  Of  Federal  Agencies 

a.  In  General  (p.  328) 
Property  of  "Fleet  Corporation.'' — Land 
standing  in  the  name  of  the  United  States 
Shipping  Board  Emergency  Fleet  Corpora- 
tion and  improved  by  it  by  the  erection 
thereon  of  a  number  of  vrorkmen's  dwellings, 
for  the  use  of  persons  employed  in  ship- 
building in  the  vicinity,  and  also  certain 
ships  and  shipyard  shops  and  appurtenances 
standing  on  land  belonging  to  a  private  ship- 
building company,  are  not  taxable  by  state 
authorities;  since  the  Fleet  Corporation  is  a 
governmental  agency,  exclusively  employed  in 
governmental  work,  and  ''the  fact  that  the 
ships  and  shops  are  on  land  belonging  to 
the  shipbuilding  company  does  not,  so  long 
as  the  things  taxed  are  the  property  of  an 
agency  of  tiie  United  States,  and  are  used 
exclusively  for  governmental  purposes,  make 
them  taxable."  U.  S.  t\  Coghlan,  (D.  C.  Md. 
1919)  261  Fed.  425. 

Vol.  XI,  p.  345,  amend.  1. 

The  Espionage  Act  of  June  16,  1917  (see 
1918  Supp.  p.  118)  does  not  fall  within  the 
language  of  this  amendment.  Abrams  v. 
U.  S.,  (1919)  250  U.  S.  616,  40  S.  Ct.  17, 
64  U.  S.  (L.  ed.)  — ;  Seebach  v.  U.  S.,  (C 
C.  A.  8th  Cir.  1919)  262  Fed.  885. 

Injunction  against  picketing. —  The  amend- 
ment is  a  restraint  on  congressional  action, 
and  has  no  ay)pli cation  to  an  injunction  to 
prevent  the  picketing  of  a  business  estab- 
lishment by  the  members  of  a  trade  union. 
Hughes  I*.  Kansas  City  Motion  Picture  Mach. 
Operators,   (Mo.  1920)  221  S.  W.  95. 

Vol.  XI,  p.  351,  amend.  4. 

VI.  "  Unreasonable  searches  and  seizures.** 
2.  Necessity  for  warrant. 
4.  Opening  letters  and  papers  in  mail. 
6.  Compelling    an    oflScer    of    corpora* 
tion   to   produce   corporate  bookb 
and  papers. 
11.  Use  of  papers  or  property  illegally 
obtained  as  evidence. 

VI.  "Unreasonable  Ssarohkb  aicd 
Skiztjbes  " 

2.  Necessity  for  Warrant   (p.  354) 

To  same  effect  as  original  annotation,  sea 
Fitter  i\  U.  S.,  (C.  C.  A.  2d  Cir.  1919) 
258  Fed.  567,  169  C.  C.  A.  507,  wherein  it 
appeared  that  books  and  papers  of  a  per- 
son accused  of  a  conspiracy  to  defraud  the 
United  States  in  the  sale  of  supplies  to  the 
navy  were  taken  from  his  store  in  his 
absence  and  that  the  persons  taking  them 
had  no  search  warrant. 

4.  Opening  Letters  and  Papers  in  Mail 

(p.  355) 
Letters  written  by  prisoner  and  opened  by 
prison  officials. —  The  use  in  evidence   in  & 
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criminal  case  of  letters  voluntarily  written 
by  the  accused  alter  the  crime,  while  he 
nns  in  prison,  and  which  came  into  the  pos- 
session of  the  prison  officials  under  estah- 
llshed  practice  reasonably  demanded  to  pro- 
mote discipline,  did  not  infringe  the  consti- 
tutional safeguards  against  self-incrimina- 
tion or  unreasonable  searches  and  seizures. 
Stroud  V,  U.   S.,    (1W»)    251  U.  S.   16,  40 

5.  Ct.  60,  64  U.  a  (L.  ed.)  — . 

6.  Compiling  an  Officer  of  Corporation  to 

Produce    Corporate   Books    and   Papers 
(p.   367) 

To  same  effect  as  original  annotation,  see 
United  Mine  Workers  1?.  Goronado  Coal  Co., 
(C.  C.  A.  8th  Cir.  1&19)  268  Fed.  829,  169 
C.  C.  A.  649. 

11.  Use  of  Papers  or  Property  Illegally  Oh- 
tained  as  Evidence   (p.  869) 

The  knowledge  gained  by  the  federal  gov- 
ernment's own  wrong  in  seizing  papers  in 
violation  of  the  owners'  constitutional  pro- 
tection against  unlawful  searches  and  seiz- 
ures cannot  be  used  by  the  government  in 
a  criminal  prosecution  by  serving  subpoenas 
upon  such  owners  to  produce  flie  original 
papers,  which  it  had  returned  after  copies 
had  been  made,  and  by  obtaining  a  court 
order  commanding  compliance  with  such 
subpoenas.  Silverthorne  Lumber  Co.  t?. 
U,  a,  (1920)  261  U.  S.  a86,  40  S.  Ct.  182, 
64  U.  8.  (L.  ed.)  — ^  wherein  the  court 
said: 

"The  proposition  could  not  be  presented 
more  nakedly.   It  is  that,  although  of  course 
its  seizure  was  an  outrage  which  the  govern- 
ment now  regrets,  it  may  study  the  papers 
before  it  returns  them,  copy  them,  and  then 
may  use  the  knowledge  that  it  has  gained 
to  call  upon  the  owners  in  a  more  regular 
form  to  produce  them;   that  the  protection 
of  the  Constitution  covers  the  physical  pos- 
session,  but   not   any    advantages    that   the 
government  can  gain  over  the  object  of  its 
pursuit  by  doing  the  forbidden  act.     Weeks 
r.   United  States,  232  U.  S.   383,   58  L.  ed. 
652,  L.  R.  A.    1916B,  834.  34  Sup.  Ct.  Rep. 
341,  Ann.  Cas.  1915C,  1117,  to  be  sure,  had 
established   that   laying  the  papers   directly 
before  the  grand  jury  was  unwarranted,  but 
it  is  taken  to  mean  only  that  two  steps  are 
required    instead   of    one.      In    our    opinion 
snch  is   not   the   law.     It   reduces  the    4th. 
Amendment  to  a  form  of  words.     232  U.  S. 
393.     The  essence  of  a  provision  forbidding 
the  acquisition  of  evidence,  in  a  certain  way 
is  that  not  merely  evidence  so  acquired  shall 
not  be  used  before  the   court,   but  that  it 
shall  not  be  used  at  all.    Of  course  this  does 
not  mean  that  the  facts  thus  obtained  become 
sacred    and    xiiaccessible.      If    knowledge    of. 
them  is  gained  from  an  independent  source 
they  may  be  proved  like  many  others,   but 
the   knowledge  gained   by  the  Government's 
own  wrong  cannot  be  used  by  it  in  the  way 
proposed.    '  The     numerous     decisions,     like 
Adams  t\  New  York,  192  U.  S.  585,  24  Sup. 
Ct.  372,  48  L.  Ed.  575,  holding  that  a  col- 


lateral inquiry  into  the  mode  in  which  evi- 
dence has  been  got  will  not  be  allowed  when 
the  question  is  raised  for  the  first  time  at 
the  trial,  are  no  authority  in  the  present 
proceeding,    as    is    explained    in    Weeks    v. 
United  States,  232  U.  S.  383,  394,  395,  34 
Sup.  Ct.  341,  58  L.  Ed.  652,  L.  R.  A.  1915B, 
834,  Ann.  Cas.  1915C,  1177.     Whether  some 
of  those  decisions  have  gone  too  far  or  have 
given   wrong   reasons    it    is   unnecessary   to 
inquire;  the  principle  applicable  to  the  pres- 
ent case  seems  to  us  plain.    It  is  stated  satis- 
factorily in  Flagg  v.  United  States,  233  Fed. 
481,   483.   147    C.   C.   A.    367.     In   Linn   r. 
United  States,  251  Fed.  476,  480,  163  C.  C.  A. 
470,   it  was   thought   that   a   different  rule 
nplied  to  a  corporation,  on  the  ground  that 
it    was   not    privileged    from   producing    its 
books  and  papers.    But  the  rights  of  a  corpo- 
ration agamst  unlawful  search  and  seizure 
are  to  be  protected  even  if  the  same  result 
might  have  been  achieved  in  a  lawful  way." 

Stolen  property  recovered  by  unauthorized 
search  may  be  introduced  in  evidence  on  a 
trial  .^or  burglary.  Rippey  t?.  State,  (Tex. 
Crim.  1920)  219  8.  W.  463. 

Vol.  XI,  p.  374,  amend.  5. 

VI.  Matters  of  Pixadikg  and  Prooedtjbe  as 
Involving   Jbopabot 

14.  Reversal  on  Appeal  hy  Defendant  (p..  .389) 

A  person  found  guilty  of  murder  in  the 
first  degree  by  a  verdict  which,  conformably 
to  Pen.  Laws,  sec.  330  (see  vol.  7,  p.  '983), 
mitigates  the  punishment  to  life  imprison- 
ment, is  not  placed  twice  in  jeopardy  by  an 
unqualified  conviction  for  first-degree  mur- 
der carrying  the  death  penalty  in  a  new 
trial  had  after  the  earlier  conviction  was 
reversed  upon  a  writ  of  error  sued  out  by  the 
accused.     Stroud  v.  U.  S.,   (1919)   251  U.  S. 

15,  40  S.  Ct.  50,  64  U.  S.  (L.  ed.)  — . 

Vol.  XI,  p.  390,  amend.  5, 

XIII.  When  may  not  be  compelled  to  testify. 
3.  Requiring     production     of    private 
books  and  papers, 
a.  In  general. 
c.  In    bankruptcy   proceedings 

Xni.   WlHicw  Mat  Not  Be  Cokpsexed  to 

Testify 

3.    Requiring    Production   of  Private  Books 

and  Papers 

a.  In  General   (p.  402) 

The  seizure  without  a  search  warrant  of 
books  and  papers  of  a  defendant  in  a  crimi- 
nal prosecution  is  a  violation  of  his  consti- 
tutional rights  under  this  amendment.  Fit- 
ter V,  U.  S.,  (C.  C.  A.  2d  Cir.  1919)  258 
Fed.  567,  169  C.  C.  A.  507. 

c.  In  Bankruptcy  Proceedings    (p.  404) 

In  possession  of  trustee  in  bankruptcy. — 
The  use  in   evidence  of  books  of  a  partner- 
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ship  lawfully  in  the  hands  of  a  trustee  in 
bankruptcy  by  virtue  of  an  order  of  the 
bankruptcy  court  was  held  not  in  violation 
of  this  amendment  in  the  case  of  People  v, 
Bransfleld,  (1910)  289  111.  72,  124  N.  K 
305. 

Vol.  XI,  p.  408,  amend.  5. 

I.  Not  a  limitation  on  the  states. 

VI.  Operation  in  acquired  territory. 

X.  Deprivation  of  life  and  liberty. 

15.  Limiting  compensation  of  pension 
agents  and  attorneys. 
XI.  Deprivation  of  property. 

5.  Extending  Interstate  (Commerce  Act 

to  private  oil  pipe  line  owners. 
8.  Webb-Kenyon  Law. 
14.  I)eprivation  of  use  of  postal  service. 

I.  Not  a  Ijimitation  on  the  States 

(p.  411) 

To  the  same  effect  as  the  original  annota- 
tion,, see  New  York,  etc.,  Co.  c.  New  York 
Cent.  IL  Co.,   (Pa.  iy20)    110  Atl.  286. 

VI.  Opebation  in  Acquducd  Tebbitokt 

(p.  412) 

As  applicable  to  PhiUppins  Islands.— The 
constitutional  limitations  of  power  which 
operate  upon  the  authority  of  Congress  when 
legislating  for  the  United  States  are  inap- 
plicable and  do  not  control  Congress  when 
it  comes  to  exert,  in  virtue  of  the  sover- 
eignty of  the  United  States,  legislative  power 
over  territory  not  forming  a  part  of  the 
United  States,  because  not  incorporated 
therein.  Public  Utility  Com'rs  v.  Ynchausti, 
(1920)  251  U.  S.  401,  40  S.  Ct.  277,  64 
U.  S.   (L.  ed.)  — . 

X.  Deprivation  or  Lifb  and  Libeett 

15.  Limiting  Compensation  of  Pension  Agents 
and  Attorneys  (p.  431) 

The  limitation  of  the  compensation  of  at- 
torneys in  the  prosecution  of  claims  against 
the  United  States  to  20  per  cent  of  the 
amount  collected,  any  contract  to  the  con- 
trary notwithstanding,  which  was  made  by 
the  Omnibus  Claims  Act  of  March  4,  1915, 
§  4,  does  not  contravene  this  amendment, 
when  applied  to  invalid-ate  a  contingent  fee 
contract  entered  into  and  substantially  per- 
formed before  the  passage  of  the  statute  — 
especially  where,  at  the  time  the  contract 
was  made,  there  was  no  legislation,  general 
or  special,  which  conferred  upon  the  claim- 
ant any  right  of  recovery,  even  if  he  should 
establish  to  the  satisfaction  of  Congress 
that  his  claim  was  equitable,  and  where  the 
attorney  accepted  and  received  from  the 
United  States  Treasury  a  warrant  for  20 
per  cent  of  the  amount  appropriated^ 
although  this  was  not  accepted  by  him  as  a 
full  settlement  of  his  rights  against  the 
client.  Calhoun  v.  Massie,  (1920)  253  U.  S. 
170,  40  S.  Ct.  474,  64  U.  S.  (L.  ed  )  — , 
affirming  (1918)   123  Va,  673,  97  S.  E.  576. 


'  An  existing  contract  for  the  payment  to 
an  attorney  for  professional  services  to  be 
rendered  in  the  prosecution  of  a  Civil  War 
claim  against  the  United  States  of  a  sum 
equal  to  50  per  cent  of  whatever  might  be 
collected  was  invalidated  by  the  provision 
of  the  Omnibiis  Claims  Act  of  March  4,  1915, 
which,  after  making  an  appropriation  for 
pa3rment  of  such  claim,  made  it  unlawful  for 
any  attorney  to  exact,  collect,  withhold,  or 
receive  any  sum  which,  in  the  aggregate, 
exceeds  20  per  cent  of  the  amount  of  any 
item  appropriated  in  that  act,  on  account  of 
services  rendered  or  advances  made  in  con- 
nection with  said  claim,  any  contract  to  the 
contrary  notwithstanding.  Newman  v, 
Moyers,  (1920)  253  U.  S.  182,  40  S.  Ct.  478, 
64  U.  S.  (L.  ed.)  — ,  reversing  (1917)  47 
App.  Cas.  (D.  C.)  102,  Ann.  Cas.  1918E 
528. 

XI.  Depbivation  or  Pbopebtt 

5.    Emtending   Interstate   Commerce  Act    to 
Private  Oil  Pipe  Liiie  Owners  (p.  440) 

Regulating  oil  pipe  line  as  within  power 
of  state  utility  commission. — An  oil  pipe 
line  constructed  solely  to  carry  oil  for  par- 
ticular producers  under  strictly  private  con- 
tracts, and  never  devoted  by  its  owner  to 
public  use,  could  not,  by  mere  legislative  flat 
or  hj  any  regulatins  order  of  a  state  com- 
mission, be  converted  by  a  state  into  a  pub- 
lic utility,  nor  its  owner  made  a  common 
carrier,  since  that  would  be  taking  private 
property  for  public  use  without  just  com- 
pensation, which  no  state  can  do  consistently 
with  the  due  process  of  law  clause  of  the 
14th  Amendment.  But  a  corporation  which 
has  voluntarily  devoted  its  oil  pipe  line  to 
the  use  of  the  public  may,  consistently  with 
due  process  of  law,  be  subiected  by  a  state 
to  the  regulatory  powers  of  a  state  commis- 
sion over  the  rates  and  practices  of  public 
utilities.  And  a  common  carrier  cannot,  fay 
making  contracts  for  future  transportation 
or  business,  mortgaging  its  property  or 
pledging  its  income,  prevent  or  postpone  the 
exertion  by  a  state  of  the  power  to  regulate 
the  carrier's  rates  and  practices,  nor  does 
the  contract  clause  of  the  Federal  Constitu- 
tion interpose  any  obstacle  to  the  exertion 
of  such  power.  ^Producers  Transp.  Co.  v, 
California  Commission,  (1920)  251  U.  S. 
228,  40  S.  Ct.  131,  64  U.  S.  (L,  ed.)  — , 
affirming   (1917)    176  Cal.  499,  169  Pac«  59. 

8.  Webh'Kenyon  Law    (p.  441) 

Volstead  Act  extending  wartime  prohiU- 
tion. —  Congress  could,  consistently  with  the 
due  process  of  law  clause  of  this  amend- 
ment, make  effective  forthwith  the  provisions 
of  the  Volstead  Act  of  October  28,  1919,  ex- 
tending the  existing  war-time  prohibition 
against  the  manufacture  and  sale  of  intoxi- 
cating liquors  to  nonintoxicating  malt  liquors 
with  alcoholic  content  of  as  much  as  one-half 
of  one  per  cent  by  volume,  without  making 
any  compensation  to  the  owner  of  such  in- 
toxicating liquors  acquired  before  the   pas- 
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Bage  of  the  act,  and  which- before  that  time 
he  could  lawfully  have  sold.  Ruppert  r. 
Caffey,  (1920)  251  U.  S.  264,  40  S.  Ct.  141, 
64  U.  S.  (L,  ed.)  —. 

14.  Deprivation  of  Use  of  the  Postal  Bervice 

(p.  443) 
The  exclusion  of  a  newspaper  from  trans- 
portation in  the  mails  as  second-class  mat- 
ter on  the  ground  that  it  contains  articles 
violating  the  Espionage  Act  (1918  Supp.  Fed. 
Stat.  Ann.  132)  is  not  a  denial  of  due  process 
of  law,  where  its  publishers  are  accorded  a 
^earing  before  an  Assistant  Postmaster  Gen- 
eral, and  his  decision  is  reviewed  by  the 
Postmaster  General.  U.  S.  v.  Burleson, 
(App.  Cas.  D.  C.  1919)  258  Fed.  282. 

Vol.  XI,  p.  447,  amend.  5. 

III.  Private  property. 

1.  No    distinction    between    real    and 
personal  property. 
VL  Without  jufit  compensation. 

1.  What    constitutes    just    compensa- 
tion. 
0.  Interest  on  award. 

in.  Pbivate  Fbopebtt 

1.   No  Distinction  Between  Real  and   Per- 
sonal Property  (p.  451) 

Placer  mining  claim  as  property. —  North 
American  Transp.,  etc.,  Co.  t?.  U.  S.,  (1918) 
63  Ct.  CI.  424,  cited  in  the  1919  Supp. 
under  this  catchline,  was  affirmed  in  (1920) 
253  U.  S.  330,  40  8.  Ct.  618,  64  U.  8.  (L. 
ed.)   — . 

VI.  Without  Just  Comfensatiow 

1.  What  Oonetitutes.  Just  Compensation 

(p.  466) 

<^Just  compensation  rests  on  equitable 
principles,  ana  it  means  substantially  that 
the  owner  should  be  put  in  as  good  position 
pecuniarily  as  he  would  have  had  if  his 
property  had  not  been  taken.  United  States 
V,  Nahant,  82  C.  C  A.  470,  153  Fed.  520. 
When  in  the  exercise  of  its  sovereign  power 
the  government  actually  appropriates  and 
takes  possession  of  private  property  in  ad- 
vance of  proceedings  in  condemnation,  in- 
terest from  the  time  of  taking  is  in  a  sense 
a  convenient  commutation  of  the  value  of  the 
use  of  the  property  or  the  direct  loss  the 
owner  sustains  until  the  value  of  the  prop- 
erty itself  is  paid  by  deposit  in  court  or 
otherwise.  Something  of  substance  is  lack- 
ing in  an  award  that  omits  all  considera- 
.tion  of  the  time  of  the  prior  actual  taking. 
That  would  be  obvious  in  the  case  of  a  com- 

Eleted  office  building,  and  the  difference  here 
I  but  in  degree,  not  in  principle.  An  in- 
stance in  which  interest  was  regarded  as  an 
integral  part  of  the  principal  sum  in  issue, 
and  not  within  the  statutes  and  decisions 
exempting  the  government,  may  be  found 
in  United  States  i.  New  York,  160  U.  S.  598, 


619,  16  Sup.  Ct.  402,  40  L.  Ed.  551.  That 
was  not  a  case  of  appropriation  of  private 
property,  but  there  is  a  relevant  analogy. 
In  United  States  r.  Cress,  243  U.  S.  316,  319, 
37  Sup.  Ct.  380,  61  L.  Kd.  746,  the  judg- 
ment of  the  District  Court,  which  was 
affirmed,  embraced  interest,  but  the  period 
for  which  it  was  allowed  does  not  definitely 
appear.  United  States  v.  First  Nat.  Bank 
(D.  C.)  250  Fed.  299,  Ann.  Cas.  191 8E  36, 
is  in  point.  There  the  government  took  pos- 
session of  property  some  months  before  com- 
mencing condemnation  proceedings  in  the 
District  Court.  In  instructing  the  commis? 
sioners  respecting  their  duties  the  court  said : 

"*The  sole  question  for  you  to  determine, 
in  each  one  of  the  cases»  is  the  value  of  the 
lands  and  the  property  at  the  time  of  the 
actual  taking  and  occupation  by  the  United 
States,  together  with  interest  at  the  rate  of 
8  per  cent,  per  annum,  the  legal  rate  in 
Alabama,  on  said  sums  so  ascertained  by 
you,  from  the  date  of  such  actual  taking  and 
occupation.' 

"  The  proceedings  in  that,  case  were  under 
Act  July  2,  1917,  c.  35,  40  Stat.  241,  which 
provided  that  they  should  *  be  prosecuted  in 
accordance  with  the  laws  relating  to  suits 
for  the  condemnation  of  property  of  .the 
states  wherein  the  proceedings  may  be  insti- 
tuted.' But,  as  regards  the,  essential  ele- 
ments of  the  just  oompjensation  to  be  paid, 
the  requirement  is  not  different  from  the  con- 
formity provisions  of  section  2  of  the  act  of 
August  1,  1888,  supra^  applicable  to  the  case 
at  bar."  U.  S.  t?.  Rogers,  (C.  C.  A.  8th  Cir. 
1919)  257  Fed.  397,  168  C.  C  A.  437". 

6.  Interest  on  Award  (p.  470) 

To  same  effect  as  original  annotation,  see 
U.  8.  f.  Rogers,  (C.  C.  A.  8th  Cir.  1919) 
259  Fed.  397,  168  C.  C.  A.  437 ;  U.  8.  v.  High- 
smith,  (C.  C.  A.  8th  Cir.  1919)  257  Fed. 
401,  168  C.  C.  A.  441. 

Vol.  XI,  p.  474,  amend.  6. 

III.  "In  all  criminal  prosecutions." 

7.  Deportation  of  aliens. 
V.  By  an  impartial  jury. 

1.  In  general. 
VII.  Right    to    be    informed    of    nature    of 
accusation. 
3.  Indictment  must   set   out   particu- 
lars, 
a.  In  general. 

ni.  "  In  Aix  Cbiminal  Pboseoutions  " 
7.  Deportation  of  Aliens  (p.  478) 

Dismiaaal  of  other  proceedings  against 
alien.-- The  fact  that  proceedings  in  a  Dis- 
trict Court  of  a  territory  against  an  alien 
for  keeping  and  maintaining  a  house  of  ill 
fame  are  dismissed  at  the  time  deportation 
proceedings  are  begun  against  her  under 
section  3  of  the  Act  of  Feb.  20,  1907  (3  Fed. 
Slat.  Ann.  (2d  ed.)  649),  does  not  deprive 
her  of  her  constitutional  right  to  trial-  by 
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jury,  since  the  dismissal  of  the  proceedings 
was  not  necessary  to  give  the  immigration 
officials  the  right  to  proceed,  and  an  acquittal 
of  the  alien  hy  a  jury,  if  she  had  been  thus 
tried  and  acquitted,  would  have  been  no 
obstacle  to  the  deportation  proceeding. 
Tama  Miyake  r.  U.  S.,  (C.  C.  A.  9th  Cir. 
1919)   257  Fed.  7"32,  169  C.  C.  A.  20. 

V.  By  an  Impartial  Jubt 

1.  In  General  (p.  480) 

Peremptory  challenges  —  General  defend- 
ants,—  The  constitutional  right  of  defend- 
ants in  criminal  prosecutions  to  a  trial  by 
an  impartial  jury  is  not  infringed  by  the 
requirement  of  Jud.  Code  sec.  287  (see  vol. 
V,  2d  ed.,  p.  1078)  that  in  cases  where  there 
are  several  defendants  they  shall  be  treated 
as  a  single  party  for  the  purpose  of  peremp- 
torv  challenges,  aince  there  is  nothing  in  the 
Federal  Constitution  which  requires  Congress 
to  grant  peremptory  challenges  to  defendants 
in  criminal  cases,  and  the  privilege  granted 
must  be  taken  with  the  limitations  placed 
upon  its  exercise.  Stilson  f.  U.  S..  (191^) 
260  U.  S.  683,  40  S.  Ct.  28,  64  U.  S.  (L.  ed.) 
—,  affirming  (E.  D.  Pa.  1918)  254  Fed. 
120. 

VII.  RiORT  TO  Be  Infobmed  of  Natube  of 

Accusation 

3.  Indiotment  Must  Set  Out  Particulars 

a.  In  General  (p.  486) 

An  indictment  which  fails  to  distinctly 
and  specifically  describe  the  offense  with 
which  the  accused  is  charged  so  as  to  advise 
him  clearly  what  he  has  to  meet  and  give 
him  a  fair  and  reasonable  opportunity  to 
prepare  his  defense,  is  defective  as  violating 
tills  amendment.  Fontana  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1919)  262  Fed.  283. 

Vol.  XI,  p.  494,  amend.  7. 

IV.  In  suits  at  common  law. 

9.  Proceeding  in  rem  for  forfeiture. 
22.  Suit  by  broker  to  recover  commis- 
sion,   [yew.] 
VI.  Right  of  trial  by  jury, 

5.  Adoption  of  state  remedies. 

c.  Compulsory  references. 
8.  Unanimity  in  finding  a  verdict. 
N'^II.  Facts    re-examined    only    according    to 
rules  of  common  law. 
1.  In  general. 

rv.  In  Smxs  at  Common  Law 

0.  Proceeding  in  Rem  for  Forfeiture  (p.  602) 

Forfeiture  of  automobile  for  unlawful 
tran-sporting  of  liquor  without  a  jury  trial  of 
the  question  whether  the  machine  was  in 
fact  unlawfully  used  is  not  a  violation  of 
the  amendment.  One  Hudson  Super-Six  Au- 
tomobile Model  r.  State,  (19<20)  77  Okla. 
130,  187  Pac.  806. 


22.  Suit  by  Broker  to  Recover  Commission 

[New] 

In  an  action  by  brokers  to  recover  com- 
missions for  the  purchase  and  sale  of  cot- 
ton on  the  cotton  exchange,  the  question  of 
whether  the  transactions  out  of  which  the 
claim  of  the  plaintiffs  arose  were  gambling 
transactions,  is  one  of  fact  which  they  are 
entitled  to  have  tried  by  a  jury.  Thorn  v. 
Browne,  (C.  C.  A.  8th  Cir.  1919)  257  Fed. 
519,  168  C.  C.  A.  469. 

VI.  Right  of  Trial  by  Jury 

5.  Adoption  of  State  Remedies 

c.  Compulsory  References  (p.  507) 

Appointment  of  auditor. —  The  constitu- 
tional right  to  trial  by  jury  is  not  infringed 
by  the  compulsory  appointment  of  an  audi- 
tor, in  an  action  at  law  involving  long  ac- 
counts with  many  disputed  items,  to  make 
a  preliminary  investigation  as  to  the  facts, 
hear  the  evidence,  and  report  his  Undings, 
with  a  view  to  simplifying  the  issues  for 
the  jury,  where  the  order  of  appointment, 
though  directing  the  auditor  to  form  and 
express  an  opinion  upon  facts  and  items  in 
dispute,  declares  that  he  shall  not  finally 
determine  any  of  the  issues,  and  that  the 
final  determination  of  all  issues  of  fact  is 
to  be  made  by  the  jury  at  the  trial.  Ex  p. 
Peterson,  (1920)  253  U.  S.  300,  40  S.  C. 
543,  64  U.  S.  (L.  ed.)  — ,  wherein  the  court 
said: 

**  The  command  of  the  7th  Amendment  that 
'  the  right  of  trial  by  jury  shall  be  pre- 
served '  does  not  require  that  old  forms  of 
practice  and  procedure  be  retained.  Walker 
V.  New  Mexico  &  S.  P.  R.  Co..  165  U.  S. 
693,  596.  41  L.  ed.  837,  841,  17'  Sup.  Ct.  Rep. 
421,  1  Am.  Neg.  Rep.  768.  Compare  Twin- 
ing f.  New  Jersey,  211  U.  S.  78,  101,  53  L. 
ed.  97,  107,  29  Sup.  Ct.  Rep.  14.  It  does 
not  prohibit  the  introduction  of  new  methods 
for  determining  what  facts  are  actually  in 
issue,  nor  does  it  prohibit  the  introduction 
of  new  rules  of  evidence.  Changes  in  these 
may  be  made.  New  devices  may  be  used 
to  adapt  the  ancient  institution  to  present 
needs  and  to  make  of  it  an  efficient  instru- 
ment in  the  administration  of  justice.  In- 
deed, such  changes  are  essential  to  the 
preservation  of  the  right.  The  limitation 
imposed  by  the  Amen£nent  is  merely  that 
enjoyment  of  the  right  of  trial  by  jury  be 
not  obstructed,  and  that  the  ultimate  deter- 
mination of  issues  of  fact  by  the  jury  be  not 
interfered  with. 

**  In  so  far  as  the  task  of  the  auditor  is  to 
de^ne  and  simplify  the  issues,  his  function  is, 
in  essence,  the  same  as  that  of  pleading. 
The  object  of  each  is  to  concentrate  the  con- 
troversy upon  the  questions  which  should 
control  the  result.  United  States  v.  Gilmore, 
7  Wall.  491,  494,  19  L.  ed.  282,  283;  Tucker 
t\  United  States,  151  U.  S.  164,  168,  98  L. 
ed.  112,  114,  14  Sup.  Ct.  Rep.  299.  No  one 
is  entitled  in  a  civil  case  to  trial  by  jury 
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unless  and  except  so  far  as  there  are  issues 
of  fact  to  be  aetermined.  It  does  not  in- 
fringe the  constitutional  right  to  a  trial  by 
jory,  to  require,  with  a  view  to  formulating 
the  isBues,  an  oath  by  each  party  to  the  facts 
relied  upon.  Fidelity  &  D.  Co.  v.  United 
States,  187  U.  S.  316,  47  L.  ed.  194,  23  Snp. 
Ct.  Rep.  120.  Nor  does  the  requirement  of 
a  preliminary  hearing  infringe  the  consti- 
tutional right,  either  because  it  involves 
delay  in  reaching  the  jury  trial  or  because 
it  anords  opportunity  for  exploring  in  ad- 
vance the  evidence  which  the  adversary  pur- 
poses to  introduce  before  the  jury.  Capital 
Traction  Co.  r-  Hof,  174  U.  S.  1,  43  L.  ed. 
873,  19  Sup.  Ct.  Rep.  580.  In  view  of  these 
decisions  it  cannot  oe  deemed  an  undue  ob- 
struction of  the  right  to  a  jury  trial  to  re- 
quire a  preliminary  hearing  before  an 
auditor. 

"Nor  can  the  order  be  held  unconstitu- 
tional as  unduly  Interfering  with  the  jury's 
determination  of  issues  of  fact,  because  it 
directs  the  auditor  to  form  and  express  an 
opinion  upon  facts  and  items  in  dispute. 
llie  report  will,  unless  rejected  by  the  court, 
be  admitted  at  the  jury  trial  as  evidence  of 
facts  and  findings  embodied  therein;  but  it 
will  be  treated,  at  most,  as  prima  facie 
evidence  thereof.  The  parties  will  remain 
as  free  to  call,  examine,  and  cross-examine 
witnesses  as  if  the  report  had  not  been 
made.  No  incident  of  the  jury  trial  is  modi- 
fied or  taken  away  either  by  the  prelimi- 
nary, tentative  hearing  before  the  auditor, 
or  hy  the  use  to  which  his  report  may  be 
put.  An  order  of  a  court,  like  a  statute, 
is  not  unconstitutional  because  it  endows  an 
official  act  or  finding  with  a  presumption  of 
regularity  or  of  verity.  Marx  t?.  Hanthorn, 
148  U.  S.  172,  182,  37*  L.  ed.  410,  413,  13 
Sup.  Ct.  Rep.  508;  Turpin  v.  Lemon,  187 
U.  S.  61,  59,  47  L.  ed,  70,  74,  23  Sup.  Qt. 
Rep.  20;  Reitler  t\  Harris,  22a  U.  S.  437, 
56  L.  ed.  407,  32  Sup.  Ct.  Rep.  248.  In 
Meeker  t?.  Lehigh  Valley  R.  Co.,  236  U.  S. 
412,  430,  59  L.  ed.  044,  657,  P.  U.  R.  1915D, 
1072,  35  Sup.  Ct.  Rep.  328,  Ann.  Ca4.  1916B, 
691,  it  was  held  that  the  provision  in  §  16  of 
the  Interstate  Commerce  Act,  making  the 
findings  and  order  of  the  Commission  prima 
facie  evidence  of  the  facts  therein  stated  in 
suits  brought  to  enforce  reparation  awards, 
does  not  infringe  upon  the  right  of  trial  by 
jury.  See  also  Mills  r.  Lehigh  Valley  R.  Co., 
238  U.  S.  473,  59  L.  ed.  1414,  35  Sup.  Ct. 
Hep.  888;  Chicago,  B.  &  Q.  R.  Co.  v.  Jones, 
140  111.  361,  382,  24  L.  R.  A.  141,  4  Inters. 
Com.  Rep.  683,  41  Am.  St,  Rep.  278,  37  N. 
£.  247.  In  the  Meeker  Case  this  court  relied 
especially  upon  Holmes  v.  Hunt,  122  Mass. 
505,  23  Am.  Rep.  381,  and  called  attention 
to  the  fact  that  there  the  statute  making  the 
report  of  an  auditor  prima  facie  evidence  at 
the  trial  before  a  jury  was  held  to  be  a  legiti- 
mate exercise  of  legislative  power  over  rules 
of  evidence,  and  in  no  wise  inconsistent  with 
the  constitutional  right  of  trial  by  jury. 
The  reasons  for  holding  an  auditor's  report 


admissible  as  evidence  are,  in  one  respect, 
stronger  than  for  giving  such  effect  to  the 
rcrport  of  an  independent  tribunal  like  the 
Interstate  Commerce  Commission.  The  audi- 
tor is  an  officer  of  the  court  which  appoints 
him.  The  proceedings  before  him  are  sub- 
ject to  its  supervision,  and  the  report  may 
be  used  only  if,  and  so  far  as,  acceptable 
to  the  court. 

"That  neither  the  hearing  before  the 
auditor,  nor  the  introduction  of  his  report 
in  evidence,  abridges  in  any  way  the  right 
of  trial  by  jury,  was  the  conclusion  reached 
in  1902  in  the  district  of  Massachusetts  in 
Primrose  v.  Fenno,  113  Fed.  375,  56  C.  C.  A. 
313,  119  Fed.  801,  the  first  reported  case  in 
which  an  auditor  was  appointed  with  the 
powers  here  conferred.  The  practice  there 
ei-tablished  has  been  followed  in  the  south- 
ern district  of  New  York  (Vermeule  r. 
Reilly,  196  Fed.  226) ;  and  in  the  eastern  dis- 
trict of  Tennessee  (United  States  use  of 
Brading-Marshal  Lumber  Co.  v.  Wells,  203 
Fed.  146)." 

8.  Unanimity  in  Finding  a  Verdict  (p.  508) 

State  courts  enforcing  rights  under  Fed-' 
eral  Employers'  Liability  Act. — State  courts, 
when  enforcing  rights  under  the  federal  Em- 
ployers' Liability  Act,  may  give  effect  to  a 
local  practice  permitting  a  less  than  unani- 
mous verdict.  Chicago,  etc.,  R.  Co.  v.  Ward, 
( ^920)  252  U.  S.  18,  40  S.  Ct.  275,  64  U.  S. 
(L.  ed.)  — ,  affirming  (Okla.  1918)  173  Pac. 
212,  following  St.  Louis,  etc,  R.  Co.  v. 
Brown,  (1916)  241  U.  S.  223,  36  S.  Ct.  602. 
60  U.  S.  (L.  ed.)  966. 

VIII.  Facts  Rb-examined  Ohlt  Accx)BDiNe 

TO  R17LB8  OF  COMKON  LAW 

1.  In  General  (p.  513) 

To  same  effect  as  original  annotation,  see 
Thorn  v,  Browne,  (C.  C.  A.  8th  Cir.  1919) 
257  Fed.  519,  168  C.  C.  A.  469. 

Vol.  XI,  p.  523,  amend.  10. 

I.  General  reserved  powers. 
VI.  As  to  rights  of  property. 

I.  Gbnebal  Rbsisived  Powers  (p.  523) 

"The  jurisdiction,  both  legislative  and  ju- 
dicial, of  the  several  states  of  this  Union,  is, 
subject  to  the  powers  granted  to  the  federal 
gcivernment  by  the  Federal  Constitution, 
supreme  and  absolute  over  all  persons  and 
property  within  their  respective  jurisdio 
tions."  Palmer  v.  Sturgeon  Bank,  (Mo. 
1920)    218  S.  W.  873. 

Migratory  bird  treaty  as  infringing  rights 
of  several  states. —  See  p.  511. 

VI.  As  TO  Rights  of  Piuxpkrty  (p,  528) 

Amendment  prohibiting  manufacture  or 
sale  of  intoxicating  liquors. —  In  Ohio  r.  Cox, 
(S.  D.  Ohio  1919)  257  Fed.  334,  which  was 
a  suit  to  restrain  the  governor  of  Ohio  from 
submitting  the  Eighteenth  Amendment  ( 1911> 
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Supp.  Fed.  Stat.  Ann.  899)  to  the  Ohio  kgi»- 
lature,  it  was  urged  that  the  subject  was 
\\ithin  the  powers  reserved  to  the  states  or 
the  people  under  this  amendment.  The  court 
saidT 

**  Counsel  do  not  favor  the  court  with 
decisions  on  this  subject,  but,  granting  to 
the  claim  all  that  may  be  argued  for  it,  it 
must  be  said  that  the  members  of  the  Sen- 
ate and  the  members  of  the  House  are  the 
representatives  of  the  states  and  the  repre- 
sentatives of  the  people,  respectively,  to 
whom  is  given  the  power  to  propose  amend- 
ments to  the  Constitution,  which  become  such 
only  when  representatives  of  the  people  in 
three-fourths  of  the  states  concur.  Reserved 
powers  are  so  called  because  they  have  never 
been  surrendered.  When  the  requisite  num- 
ber of  states  concur,  the  people  surrender 
to  the  United  States  additional  power.  It 
may  be  absolute,  or  it  may  be  concurrent,  be- 
coming absolute  only  when  Congress  shows 
an  intention  of  occupying  the  whole  field 
embraced  by  the  particular  subject." 

Vol.  XI,  p.  530,  amend.  11. 

XII.  Suits  against  state  officers. 
1.  In  general. 
10.  Injunctions  against  state  officers, 
i.  To   restrain   impairment   of 
contract. 
(2)   As  to  public  lands. 

.     XII.    SUTTS    AOAINST    StATB    OFTICEBS 

1.  In  General  (p.  537) 

To  the  same  effect  as  the  original  anno- 
tation see  State  v.  State  Board  of  Control, 
(W.  Va.  1920)  102  S.  E.  688,  wherein  the 
court  said :  **  It  was  once  held  by  the  Su- 
preme Court  of  the  United  States,  in  an 
opinion  rendered  by  Chief  Justice  Marshall  in 
Oebom  i?.  Bank  of  U.  S.,  9  Wheat.  738,  6 
U.  S.  (L.  ed.)  204,  that  tc  constitute  a 
suit  against  the  state  it  was  necessary  for 
the  state  itself  to  be  a  party  to  the  record; 
but  this  holding  has  been  virtually  overruled 
in  a  number  of  subsequent  decisions,  and  the 
rule  now  followed  by  that  court  is  that  if 
the  ,«uit  be  one  in  which  the  state  is  vitally 
interested,  and  will  have  to  satisfy  the 
judgment  or  decree  of  the  court,  if  satis- 
faction is  made  at  all,  then  the  suit  is  one 
against  the  state,  within  the  meaning  of  the 
eleventh  amendment  to  the  Constitution  of 
the  United  States,  even  though  the  suit 
nominally  is  one  against  the  state's  officers 
or  agents.  In  re  Ayers,  123  U.  S.  443,  S 
S.  Ct.  164,  31  U.  S.  (L.  ed.)  216,  and  cases 
reviewed  in  the  opinion." 

10.  Injunctions  Against  State  Offlcere 

i.  To  Restrain  Impairment  of  Contract 

(2)  As  to  Public  Lands  (p.  548) 

Restraining  cancellation  of  irrigation 
agreement. — ^A  suit  by  an  irrigation  com- 
pany against  certain  state  officers,  consti- 
tuting the  state  board  of  land  commissioners, 


to  compel  them  to  aecept  an  irrigation  sys- 
tem pursuant  to  a  contract  with  the  company 
and  to  enjoin  them  from  cancellinff  the  con- 
tract or  impairing  the  company's  ben  on  the 
lands  embraced  in  the  project,  is  a  suit 
against  a  state  within  the  meaning  of  this 
amendment  and  not  within  the  jurisdiction 
of  a  federal  court.  Twin  Falls  Salmon  River 
Land,  etc.,  Co.  v.  Alexander,  (D.  C.  Idaho 
1919)  260  Fed.  270. 

Vol.  XI,  p.  554,  amend.  13/ sec  1. 

III.   Slavxsy  and  iNYOLuirrAKir  SEBViruDa 
I.  Involuntary  Servitude 

a.  In  General  (p.  ^56) 

Master  employing  another's  servant  ai  lia- 
ble for  damages  to  that  master. — A  master 
who  employs  another's  servant .  with  knowl- 
edge of  that  fact,  and  that  the  servant  has 
broken  his  contract  of  employnient  with  the 
first  master,  is  not  liable  in  damages  to 
such  master,  for  if  a  liability  were  to  arise 
under  such  circumstances  the  effect  would 
be  to  compel  a  servant  to  work  for  his  mas- 
ter against  his  will  or  be  without  employ- 
ment, which  would  be  in  violation  of  this 
amendment.  Shaw  v.  Fisher,  (S.  C.  1920) 
102  S.  E.  326,  wherein  the  court  said:  "  If 
no  one  else  could  have  employed  Carver  dur- 
ing the  term  of  his  contract  with  plaintiff, 
after  he  had  elected  to  break  that  contract, 
without  incurring  liability  to  plaintiff'  for 
damages,  the  result  would  have  been  to  co- 
erce him  to  perform  the  labor  required  by 
the  contract;  for  he  had  to  work  or  starve. 
The  compulsion  would  have  been  scarcely 
less  effectual  than  if  it  had  been  induced  by 
the  fear  of  punishment  under  a  criminal  stat- 
ute for  breach  of  his  contract,  which  was 
condenmed,  as  violative  of  the  thirteenth 
amendment,  in  E(d  parte  Hollman,  79  S;  C. 
9,  60  S.  E.  19,  21  L.  R,  A.  (N.  S.y  242,  14 
Ann.  Cas.  1105.  The  prohibition  is  as  ef- 
fective against  indirect  as  it  is  against  di- 
rect actions  and  laws  —  statutes  or  deci- 
sions—  which,  in  operation  and  effect,  pro- 
duce the  condition  prohibited.  The  validity 
of  the  law  is  determined  by  its  operation  and 
effect.  Of  course,  the  sanction  of  the  obli- 
gation of  the  contract^  and  the  liability  to 
pay  damages  for  breach  thereof,  inhere  in 
every  contract,  and  these  alone  do  not 
amount  to  that  compulsion  which  is  prohib- 
ited so  long  as  the  employee  has  the  lib- 
erty at  any  time  to  elect  to  break  the  con- 
tract, subject  only  to  the  legal  consequences 
—  an  action  for*  damages  —  just  like  any 
other  contractor.  -  But  if  the  law  should 
penalize  all  who  give  him  employment, 
after  he  has  breached  his  contract,  the  effect 
would  be  to  deny  to  him  the  same  freedom 
that  every  other  contractor  enjoys,  to  wit, 
that  of  election  at  any  time  to  break  his  con- 
tract, subject  only  to  his  liability  for  dam- 
ages. To  that  extent,  liberty  of  action  and 
freedom  of  contract  is  guaranteed  by  the 
fourteenth  amendment." 


Amend.  i4t  §  i 


NOTES  ON  CONSTITUTION 


85' 


Vol.  XI,  p.  577,  amend.  14,  sec  1.       Vol.  XI,  p.  616,  amend.  H  sec  1. 


I.  Prohibition  on  state  action. 

5.  Not  against  wrongful  action  of  in- 
dividuals. 
ni.  Privileges    and    immunities    of    citizens 
of  the  United  States. 
3.  Of  citizen?  of  the  United  States. 
10.  Regulating  pursuit  of  occupations. 

b.  Insurance. 
13.  Elections. 


I.    FlK>HIBITIOIT    ON    StATB    ACHON 

S.  Hfoi  against  Wrongful  Aoiian  of  Indi- 
viduala   (p.  582) 

A  coiidition  in  a  deed  Agaiait  sale  or  lease 
to  negroes  is  not  in  violation  of  the  amend- 
ment, which  "addresses  itself  to  the  state 
government  and  its  instrumentalities,  to 
its  legislative,  executive,  and  judicial  au- 
thorities, and  not  to  contracts  between  in« 
dividuals."  Title  Guarantee,  etc.  Go.  9. 
Garrott,  (Gal.  App.  1919)  183  Pac.  47<K 
See  to  the  same  effect  Los  Angeles  Invest. 
Co.  V,  Gary,  (Cal.  1920)    186^  Pac  606. 

in*   Pbiyilbobb  and  luuxnsumEa  ow  Cm* 

ZEN8  OF  TBM   UzniBD  StATBS 

S.  Of  Cfiiyeena  of  the  United  States  (p.  587) 

To  the  same  effect  as  the  original  annota- 
tion see  Maxwell  v.  Bugbee,  (1919)  250  U. 
S.  526,  40  S.  Ct.  2,  64  U.  8.  (L.  ed.)  — , 
affirming  (1917)  90  N.  J.  L.  707,  101  AtL 
24S;  Hill  V,  Bugbee,  (1919)  250  U.  S.  525, 
40  S.  Ot.  2,  64  U.  S.  (L.  ed.)  —•,  afflmUng 
(1918)   92  N.  J.  L.  514,  105  Atl.  893. 

10.  Regulating  Pursuit  of  Oixmpations 

b.  Insurance  (p.  604) 

Regulating  exchange  of  insurance. — A 
statute  which  does  not  attempt  to  forbid 
or  penalize  the  making  of  contracts  of  in- 
surance outside  of  the  state,  to  be  per- 
formed outside  of  the  state,  upon  property 
within  the  state,  but  only  prescribes  the 
conditions  under  whi.ch  persons  or  corpora- 
tions outside  of  the  state  may  exchange  in- 
surance with  persons  or  corporations  within 
tlie  state,  is  a  valid  exercise  of  police 
power  by  the  legislature,  and  does  not  in 
anywise  interfere  with  their  freedom  to 
contract.  Lewelling  r.  Manufacturing 
Wood-Workers  Underwriters,  (1919)  140 
Ark.  124,  215  S.  W.  258. 

13.  Elections  (p.  609) 

Property  qualification  in  irrigation  pro- 
ceeding.— A  statute  giving  a  vote  in  irriga- 
tion district  bond  elections  to  owners  of  one 
acre  or  more  of  land  in  the  district  is  not  in- 
valid because  it  disqualifies  the  owner  of 
less  than  an  acre  of  land.  In  re  North  Unit 
Irrigation  Dist.,  (1920)  95  Ore.  520,  187 
Pac.  839. 


V.  "  Person,"  858. 

1.  In  general,  858. 

2.  Corporations,  858. 

VII.  Nature   and    incidents   of   due   process 
of  law,  858. 

1.  In  general,  858. 

IX.  Meaning  of  property,  858. 

2.  Right  to  ^ue,  858. 

X.  State  action   s^ectiiig  life,  liberty,   or 
property,  858. 
1.  Exercise  of  police  power,  858. 

7.  State    control    over    court    proce- 

dure, 859. 
a.  In  general,  859. 
T.  As  to  witnesses  and  evidence, 
859. 
(10)  Refusal   of   pfirty   to 
give  his  deposition, 
859. 
(16)      Burden     of     proof 
[Newl,  859. 
ai.  Judgment,  859. 

(16)  Amount  of  judgment 
[New],  859. 
'ei.  Appellate    jurisdiction    and 
procedure,  860. 
(1)  Right  of  appeal,  860. 

(7)  Limiting  time  to  ap- 

peal [2^eie],  860. 

(8)  Overruling       previous 

decision        [New], 
860. 

8.  Notice    and    opportunity    to    be 

heard,  860.  . 
a.  In  general,  860. 
c  Trial  according  to  applicable 

mode  of  procedure,  861. 
X.  Inquisition  in  lunacy,  861. 
Ji.  Service  of  process,  861. 

(7)  On  domestic  corpora- 
tions, 861. 
(16)  Constructive    service, 

861. 
(a)  In       general, 
861. 
17.  Summary  destruction  of  property, 
861. 
a.  In  general,  861. 
c.  Property  illegally  used,  862. 

19.  Regulating  priorities,  862. 

a.  Displacing  priority  of  liens, 

862. 
d.  Giving  water  rents  priority  of 

lien,  862. 

20.  Relation    of    employer    and    em- 

ployee, 863, 

a.  Regulating  payment  of  wages, 
863. 

h.  Workmen's         Compensation 

Law,  863. 
UL  Liability  of  mine  owner  for 
negligence  of  licensed  man- 
ager or  engineer,  864. 
23.  Railroad  companies,  864. 

a.  In  general,  864. 

c  Regulating  rates,  864. 
(1)   In  general,  864. 
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(2)  To    establish    equality 

in  rates,  864. 
(6)   Regulating     passenger 
fares,  864. 

(a)  In  general,  S64. 

(6)  Must     be     reasonable^ 

865. 

(b)  Question  of  rea* 

sonableness   is 
judicial,  865. 

(7)  Must    admit    of   earn- 

ing   just    compensa* 
tion,  866. 
(10)  Whether  compensatory 
as  to  entire  line,  866. 
IL  Requiring  railroad  to  install 
scale  at  station,  866. 
zi.  Street  railways,  866. 

(1)   In  general,  866. 

26.  Water  oompanies,  866. 

a.  In  general,  866. 

c.  Regulating  rates,  867. 

27.  Gas  and  electric  companies,  867. 

b.  Regulating  rates,  867. 

f.  Requiring       removal       from 
streets  of  poles,  wires,  and 
conduits,  867. 
37.  Control  of  mimicipal  corporations, 
867. 

a.  In  general,  867 

98.  Regulating  manufacture  and  sale 
of  goods,  867. 

b.  Food  laws  generally,  867. 

41.  Eminent  domain,  867. 

i.  Of  water  power  to  generate 

electricity,  867. 
k.  Question  of  necessity,  867. 
q.  Providing  for  hearing,  867 
a.  Must   be   provision   for   com- 
pensation,   868. 
(1)   In  general,  868. 
C9}  Mav  authorize  posses- 
sion before  determi- 
tion  of  amount,  868. 
(10)  Tribunal      to      assess 
ccMnpensation,  868. 
(a)   In  ^neral,  868. 

42.  Regulating  pursuit  of  occupations, 

868. 
a.  Practice  of  medicine,  868. 
(I)   In  general,  868. 

43.  As  affecting  conveyance  of  or  title 

to  land,  868. 
c.  Restraining   right   of   aliena- 
tion, 868. 
107.  Taxation,  868. 

a.  In  general,  868. 

b.  For  public  purposes,  868. 

p.  As  to  whether  property  with- 
in    or     outside     tiie 
state,  870. 
(1)   In  general,  870. 
q.  Of  railroads,  871. 

(1)   On    a    milegae    basis, 
871. 
w.  Of  capital  stock,  871. 
2.  Succession      or      inheritance 

tax,  872. 
ai.  Income  tax,  872. 


li.  Assessments    for    public    im- 
provements, 873. 

(1)  In  general,  873. 

(5)  With    regard    to    spe- 
cial benefits,  873. 

(8)  Taxing  district  in  leg- 
islative      discretion, 
873. 
mi.  Notice  and  opportunity  to  be 
heard,  874. 

(2)  In      assessments      for 

public  im- 

provem  e  n  ts, 
874. 

(a)  In  general,  874. 

(b)  On    question    of 

benefits,    874. 

(5)  Judicial  proceeding  not 

esential,   87'4. 

(6)  By  board   of   revision, 

874. 
XI.  Who  may  invoke  constitutional   right, 
874. 
1.  In  gneeral,  874. 

•    V.  "Pebsow" 

1.  In  Omeral  (p.  636) 

The  term  "person"  as  used  in  this 
amendment  does  not  embrace  the  state. 
Scott  V,  Fraaier,  (D.  C  N.  D.  1919)  258 
Fed.  669. 

2.  OarporationB   (p.  636) 

Private  corporations. —  To  same  effect  as 
original  annotation,  see  Scott  v,  Frazier,  (D. 
0.  N.  D.  1919)  258  Fed.  669. 

VII.  Katdbb  Ain>  Incidents  of  Due  Pbogbss 

OF  Law 

1.  In  Chnerdl  (p.  639) 

Federal  decisions  as  controlling  state  de- 
cisions on  question  of  what  ia  due  process  of 
law. —  State  decisions  as  to  due  process  of 
law  must  be  controlled  by  decisicms  of  the 
federal  courts.  Pembleton  v.  Illinois  Com- 
mercial Men's  Assoc,  (1919)  289  111.  99,  124 
N.  E.  355. 

IX.  Meanino  of  Pbopebtt 

2.  Rinht  to  Bue  (pw  647) 

Workmen's  (Compensation  Act. — ^There  is 
no  vested  right  in  the  beneficiaries  of  a  cause 
of  action  for  death  by  wrongful  act,  which 
will  invalidate  an  election  by  the  intestate 
in  his  lifetime  to  be  bound  by  the  pro- 
visions of  the  Workmen's  (Tompensation  Act. 
Grannison  v.  Bates,  etc.,  Constr.  Co.,  (1920) 
187  Ky.  638,  219  S.  W.  806. 

X.  State  Achon  Affecting  Ltrs,  Libebtt 

OB  PBOnSBXT 

1.  Exercise  of  Police  Power  (p.  647) 

To  same  effect  as  original  annotation,  see 
Fisher  Flouring  Mills  Co.  v.  Brown,  (Wash. 
1920)  187  Pac.  399,  sustaining  regulation  as 
to  "  concentrated  commercial  feeding  stuffs  ** 
for  cattle. 
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Promotion  of  health  and  safety  by  mnnidr 
pality. —  Every  intendment,  is  to.  be  made  in 
favor  of  the  lawfulness  of  the  exercise  of 
municipal  power  in  making  regulations  to 
promote  the  public  health  and  safety,  and 
it  is  not  the  province  of  the  courts,  except 
in  clear  cases,  to  interfere  with  the  exer- 
cise of  the  power  reposed  by  law  in  munic- 
ipal corporations  for  the  protection  of  local 
rights  and  the  health  and  welfare  of  the 
people  in  the  community.  Sullivan  t\ 
Shreveport,  (1919)  251  U.  S.  169,  40  S.  Ct. 
102,  64  U.  S.  (L.  ed.)  — ,  affi/rming  (1918) 
142  I/a.  573,  77  So.  286. 
_  Requiring  street  railway  to  sprinkle  por- 
tion of  streets. — A  street  railway  company 
may,  consistently  with  due  process  of  law, 
be  required  by  municipal  cnrdinance  to 
sprinkle  the  surface  of  the  streets  occupied 
by  its  tracks  between  the  rails  and  tracks, 
and  for  a  sufficient  distance  beyond  the  outer 
rails,  so  as  effectually  to  lay  the  dust  and 
prevent  the  same  from  arising  when  the 
cars  are  in  operation.  Pacific  (Jas,  etc.,  Co. 
V.  Police  Ct.,  (1919)  261  U.  S.  22,  40  S.  Ct. 
79,  64  U.  S.  (L.  ed.)  — ,  affirming  (1915) 
28  Cal.  App.  412,  152  Pac.  928. 

Promotion!  of  general  welfare. —  In  the 
process  of  the  application*  of  the  police 
power  to  new  and  varied  conditions  affect- 
ing the  public  welfare,  it  has  been  gradually 
extended  beyond  its  original  scope.  It  was 
formerly  concerned  with  the  protection  of 
the  public  health,  morals  and  safety,  but  it 
is  now  recognized  as  extending  to  the  pro- 
motion of  the  general  welfare.  State  v, 
J.  M.  Seney  Co.,  (1919)  1^4  Md.  437,  107. 
Atl.  189. 

7.  State  Control  Over  Court  Prooedwe 

a.  In  General  (p.  654) 

Validity  of  provision  in  state  constitution 
making  defense  of  contributory  negligence 
one  of  fact  for  jury. — ^A  state  law  may  con- 
sietently  with  due  process  of  law  abolish  the 
defense  of  contributory  negligence.  It  may 
therefore  provide  in  its  constitution  that 
the  defense  of  contributory  negligence  shall, 
in  all  cases  whatsoever,  be  a  question  of 
fact,  and  shall,  at  all  times,  be  left  to  the 
jury.  Chicago,  etc.,  R.  Co.  1?.  Cole,  (1919) 
251  U.  S.  54,  40  S.  Ct.  68,  64  U.  S.  (L.  ed.) 
—  {affimUng  (Okla.  1918)  177  Pac.  670), 
wherein  the  court  said:  ''The  argument 
that  the  Railroad  Company  had  a  vested 
right  to  that  defense  is  disposed  of  by  the 
decisions  that  it  may  be  taken  away 
altogether.  Arizona  Employers'  Liability 
Cases,  250  U.  S.  400,  39  Sup.  Ct;  653,  63 
L.  Ed,  — ;  Bowersock  v.  Smith,  243  U.  S. 
29,  34,  37  Sup.  Ct.  371,  61  L.  Ed.  572.  It 
is  said  that  legislation  cannot  change  the 
standard  of  conduct  which  is  matter  of 
law  in  its  nature  into  matter  of  fact,  and 
this  may  be  conceded;  but  the  material  ele- 
ment in  the  constitutional  enactment  is  not 
that  it  called  contributory  negligence  fact 
but  that  it  left  it  wholly  to  the  jury.  There 
is  nothing,  however,  in  the  Ck)nstitution  of 


the  United  States  or  its  Amendments  that 
requires  a  state  to  maintain  the  line  with 
which  we  are  familiar  between  the  functions 
of  the  jury  and  those  of  the  court.  It  may 
do  away  with  the  jury  altogether.  Walker  &. 
Sauvinet,  92  U.  S.  90,  23  L.  Kd.  678;  modify 
its  constitution.  Maxwell  v,  Dow,  1T6  U.  S. 
581,  20  Sup.  Ct.  448,  494,  44  L.  Ed.  597; 
the  requirements  of  a  verdict,  Minneapolis  & 
St.  Louis  R.  R.  Co.  v.  Bombolis,  241  U.  S. 
211,  36  Sup.  Ct.  695,  60  L.  Ed.  961,  L.  R.  A. 
1917A,  86,  Ann.  Cas.  1916E,  505;  or  the  pro- 
cedure before  it.  Twining  v.  New  Jersey,  211 
U.  S.  78,  111,  29  Sup.  a.  14,  53  L.  Ed.  97; 
Frank  v.  Mangum,  237  U.  S.  309,  340,  35 
Sup.  Ct.  582,  59  L.  Ed.  969.  As  it  may 
confer  legislative  and  judicial  powers  upon  a 
commission  not  known  to  the  conunon  law, 
Prentis  r.  Atlantic  Coast  Line  Co.,  211  U.  S. 
210,  29  Sup.  Ct.  67,  53  L.  Ed.  150;  it  may 
confer  larger  powers  upon  a  jurv  than  those 
that  generally  prevail.  Provisions  making 
the  jury  judges  of  the  law  as  well  as  of  the 
facts  in  proceedings  for  libel  are  common 
to  England  and  some  of  the  states,  and  the 
controversy  with  regard  to  their  jpowers  in 
matters  of  law  more  generally,  as  illustrated 
in  Sparf  v.  United  States,  156  U.  S.  51,  715, 
15  Sup.  Ct.  273,  39  L.  Ed.  343,  and  Georgia 
V,  Brailsford,  8  Dall.  1,  4,  1  L.  Ed.  483, 
shows  that  the  notion  is  not  a  novelty.  In 
the  present  instance  the  plaintiff  in  error 
cannot  complain  that  its  chance  to  prevail 
upon  a  certain  ground  is  diminished  when 
the  ground  might  have  been  altogether 
removed." 

y.  As  to  Witnesses  and  Evidence 

(10)   Refusal  of  Party  to  Give  His  Deposi- 
tion (p.  670) 

To  the  same  effect  as  the  original  anno- 
tation, see  Kwiatkowski  V,  Putzhaven,  (Ind. 
1920)    126  N.  B.  8. 

(16)   Burden  of  Proof  [Neto]    (p.  671) 

Shifting  burden  of  proof. — ^A  state  stat- 
ute  providing  that  in  case  of  delay  in  the 
delivery  of  a  shipment  the  burden  of  show* 
ing  that  the  delay  was  not  due  to  negligence 
shall   be  on  the  carrier   does  not  deny  due 

•occss  of  law.  Cunningham  v.  Chicago,  etc., 
R.  Co.,  (Mo.  1919)   215  S.  W.  6. 

ai .  Judgment 
(16)   Amount  of  Judgment  [New]    (p.  675) 

Judgment  on  motion  for  rents  pendente 
Ute. —  Due  process  is  not  denied  by  a  stat- 
ute providing  that  in  a  possessory  action 
"  the  plaintiff  may  have  judgment  for  the 
rent  or  rental  value  of  the  premises  which 
accrues  after  judgment  and  before  delivery 
of  possession,  by  motion  in  the  court  in 
'  h  the  judgment  was  rendered,  ten  days' 
notice  thereof  in  writing  being  given,  unless 
judgment  is  stayed  bv  appeal  and  bond 
given  to  suspend  the  judgment,  in  which  case 
the  motion  may  be  made  after  the  affirm- 
ance thereof."  Genardini  r.  Kline,  (Ariz. 
1920)    190  Pac.   568. 
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fli.  Appellate  Jurisdiction  and  Procedure 

(1)    Right  of  Appeal   (p.  676) 

Restriction  on  light. — A  state  statute  does 
not  violate  this  section  because  it  makes  a 
judgment  of  an  intermediate  appellate  court 
final  unless  such  court  shall  grant  a  certifi- 
cate of  importance  and  appeal  to  the  Su- 
preme Court,  or  the  Supreme  Court  shall 
require,  by  certiorari  or  otherwise,  the  case 
to  be  certified  to  the  Supreme  Court.  Me- 
Qinnis  v.  McGinnis,  (1919)  289  111.  608,  124 
K.   E.   562. 

(7)  Limiting  Time  to  Appeal  [Hmo]  (p.  679) 

A  state  statute  providing  that  if  a  motion 
for  a  new  trial  is  filed  after  the  time  to  ap- 
peal has  expired  it  shall  not  extend  the 
time  to  appeal  does  not  deny  due  process  of 
law.  Bates  1;.  Ransome-Crununey  Co.,  (Cal. 
App.  1919)  184  Pac.  39. 

(8)  Overruling   Previous    Decision    [Nmo] 

(p.  679) 

The  overruling  of  a  prior  decision  under 
which  an  oil  lease  has  been  obtained  is  not 
a  taJcing  of  property  without  due  process 
of  law.  McCray  v.  Miller,  (1920)  78  Okla. 
16,  184  Pac.  T81,  186  Pac.  1089. 

d.  Noiioe  and  Opportunity  to  Be  Beard 

a.  In  General  (p.  6T9) 

Judicial  review. —  The  provisions  of  the 
Oklahoma  laws  for  the  enforcement  by  pen- 
alties of  rate-fixing  orders  of  the  state  cor- 
poration commission  violate  this  amendment, 
because  the  only  judicial  review  of  such 
orders  possible  under  the  state  laws  is  that 
arising  in  proceedings  to  punish  for  con- 
tempts, in  which  the  penalties  imposed  for 
a  refusal  to  ebey  Such  an  order  may  be  $500 
for  each  offense,  each  day's  continuance  of 
failure  or  refusal  to  obey  the  order  constitut- 
ing a  separate  offense.  Oklahoma  Operating 
Co.  r.  Love,  (1920)  252  U.  S.  331,  40  S.  Ct. 
838,  64  U.  S.  (L.  ed.)  —  {followed  in  Okla- 
homa Gin  Co.  1?.  Oklahoma,  (1920)  252  U. 
8.  339,  40  8.  Ct.  341,  64  U.  S.  (L.  ed.)  — , 
reversing  (Okla.  1915)  158  Pac.  629), 
wherein  the  court  said:  "llie  order  of  the 
Commission  prohibiting  the  company  from 
charging,  without  its  permission,  rates 
higher  than  those  prevailing  in  1913,  in 
effect  prescribed  maximum  rates  for  the 
service.  It  was,  therefore,  a  legislative 
order;  and  under  the  Fourteenth  Amend- 
ment plaintiff  was  entitled  to  an  oppor- 
tunity for  a  review  in  the  courts  of  its 
contention  that  the  rates  were  not  com- 
pensatory. Chicago,  etc.,  Railway  Co.  t>. 
Minnesota,  134  U.  S.  418,  456-458,  10  Sup. 
Ct.  462,  33  L.  Ed.  970;  B»  parte  Young, 
209  U.  S.  123,  165,  166,  28  Sup.  Ct.  441, 
52  L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932,  14 
Ann.  Cas.  764.  The  Constitution  of  the  state 
prohibited  any  of  its  courts  from  reviewing 
any   action   of   the    Commission    within    its 


authority  except  by  way  of  appeal  to  the 
Supreme  Court  (article  9,  section  20) ;  and 
the  Supreme  Court  had  construed  the  Con- 
stitution and  applicable  provisions  of  the 
statutes  as  not  pemiitting  a  direct  appeal 
from  orders  fixing  rates.  Harriss-Irby  Cot- 
ton Co.  t?.  State,  eupra.  On  behalf  of  the 
Commission  it  was  urged  at  the  oral  srsu- 
ment  that  a  judicial  review  of  the  order  fix- 
ing rates  might  have  been  had  alao  by  writ 
of  mandamus  or  of  prohibition  issuing  out 
of  the  Supreme  Court  of  the  state.  But,  in 
view  of  the  provision  of  the  state  Constitu- 
tion just  referred  to,  it  musj^  be  assumed,  in 
the  absence  of  a  decision  of  a  state  oonrt 
to  the  contrary,  that  neither  remedy,  even 
if  otherwise  available,  could  be  used  to  re- 
view an  order  alleged  to  be  void  because 
confiscatory.  The  proviso  'that  the  write 
of  mandamus  and  prohibition  shall  lie  from 
the  Supreme  Court  to  tiie  Commission  in  all 
cases  where  such  writs,  respectively,  would 
lie  to  any  inferior  court  or  officer,'  appears 
to  have  no  application  here.  The  challenge 
of  a  prescribed  rate  ae  being  confiscatory 
raises  a  question,  not  as  to  the  scope  of  the 
Commission's  authority,  but  of  the  oorreet- 
ness  of  the  exercise  01  its  judgment.     Com- 

§are  Hirsh  r.  Twyford,  40  Okl.  220,  230,  139 
'ae.  313. 

"So  it  appears  that  the  only  judicial  re- 
view of  an  order  fixing  rates  possible  under 
the  laws  of  the  state  was  that  arising  in  pro- 
ceedings to  punish  for  contempt,  ^e  Con- 
stitution enaows  the  Commission  with  the 
powers  of  a  court  to  enforce  its  ordera  hj 
such  proceedings.  Article  9,  sections  18,  li, 
Bv  boldly  violating  an  order  a  party  against 
whom  it  was  directed  may  provoke  a  com- 
plaint; and  if  the  oomplaint  results  in  a 
citation  to  show  cause  why  he  should  not  be 
punished  for  contempt,  he  may  justify  before 
the  Commission  by  showing  that  the  ordw 
violated  was  invalid,  unjust  or  unreasonable. 
If  he  fails  to  satisfy  the  Commission  that  it 
erred  in  this  respect,  a  judicial  review  is 
opened  to  him  by  way  of  appeal  on  the 
wnole  record  to  the  Supreme  Court.  But 
the  penalties,  which  may  possibly  be  im- 
posed, if  he  pursues  this  course  without  eae- 
cess,  are  sucn  as  might  well  deter  even  the 
boldest  and  most  confident.  The  penalty  for 
refusal  to  obey  an  order  may  be  $500;  and 
each  day's  continuance  of  the  refusal  after 
service  of  the  order,  it  is  declared,  'shall 
bo  a  separate  offense.'  The  penalty  may 
apparently  be  imposed  for  each  instance 
of  violation  of  the  order.  In  Oklahoma  Gin 
Co.  r.  SUte,  251  U.  S.  — ,  40  Sup.  Ct.  341, 
64  L.  Ed.  — ,  decided  this  day,  it  appears 
thst  the  full  penalty  of  $500,  with  the  pro- 
vision for  the  like  penalty  for  each  snoae- 
quent  day's  violation  of  the  order,  waa  im- 
posed in  each  of  three  complaints  there  in- 
volved, although  they  were  merely  different 
instances  of  diarges  in  excess  of  a  single 
prescribed  rate.  Obviously  a  judicial  review 
beset  by  such  deterrents  does  not  satisfy 
the  constitutional  requirements,  even  if  other- 
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wise  adequate,  and  therefore  the  provisions  of 
the  acts  relating  to  the  enforcement  of  the 
rates  by  penalties  are  unconstitutional  with- 
out regard  to  the  question  of  the  insuffi- 
ciency of  those  rates. 

c.   Trial   Aecordins  to  Applicable  Mode  of 
Procedure  (p.  682) 

Failure  to  hear  cause  in  banc. —  Ko  fed- 
eral constitutional  right  is  violated  because 
of  the  refusal  to  tranefer  a  cause  from  the 
division  of  the  highest  court  of  the  state 
which  heard  it  to  the  court  in  banc.  Gold- 
smith V,  Qeorge  G.  Prendergast  Constr.  Go., 
(1920)  252  U.  S.  12,  40  S.  Ct.  273,  64  U.  S. 
(L.  ed.)  >-,  affirming  (1918)  273  Mo.  184, 
201  S.  W.  364. 

z.  Inquisition  in  Lunacy  (p.  690) 

The  state  alone,  as  parens  patriae,  is 
charged  with  the  duty  of  caring  for  the  in- 
sane within  its  borders,  and  may  adopt  what- 
ever method  of  procedure  it  may  desire  for 
inquisition  into  their  condition  and  the 
necessity  for  their  confinement,  provided 
the  same  is  not  in  contravention  of  the  Gon- 
stitution  or  laws  of  the  United  States.  Thus, 
where  pursuant  to  a  stfite  statute  an  alleged 
insane  person  is  personally  examined  by  the 
committing  magistrate  and  two  physicians 
and  is  given  an  opportunity  to  be  heard, 
there  is  no  violation  of  this  amendment. 
Shapley  v,  Gohoon,  (D.  G.  Mass.  1918)  268 
Fed.  762. 

Ji.  Service  of  Process 

(7y  On.  Domestic  Corporations  (p.  695) 

Outside  county  where  suit  broui^t. —  Due 
process  of  law  is  not  denied  by  a  statute 
providing  that  "  service  of  summons  and 
other  process  upon  the  agent  designated 
under  the  provisions  of  section  825  at  any 
place  in  this  state  shall  be  sufficient  service 
to  give  jurisdiction  over  such  corporation 
to  any  of  the  courts  of  this  state,  whether 
the  service  was  had  upon  said  agent  within 
the  county  where  the  suit  is  brought  or  is 
pending  or  not."  Peldn  Gooperage  Go.  v. 
Duty,  (1919)  140  Ark.  135,  215  S.  W.  715. 

(16)   Constructive  Service 

(a)   In  General   (p.  700) 

Rule  in  Indiana. —  In  Temperly  r.  Indian- 
apolis, (Ind.  1920)  127  N.  £.  149,  the  court 
said : 

**  It  has  been  uniformly  held  in  this  state 
that  notice  by  publication,  given  in  con- 
formity to  the  statutes  authorizing  proceed- 
ings for  the  location  and  construction  of 
highways,  drains,  senvers,  and  other  works 
of  quasi  public  character,  is  such  legal 
notice  as  to  authorize  a  judgment  order- 
ing the  improvement  and  fixing  a  lien  against 
real  estate  affected  thereby.  Such  a  notice 
in  such  a  proceeding  is  sufficient  to  confer 
jurisdicti<m  on  the  court,  and  such  a  judg- 


ment in  pursuance  thereof  is  rendered  in 
accordance  with  due  process  of  law." 

17.  Bummary  Destruction  of  Property 

a.  In  General  (p.  716) 
Seizure  of  property  without  opportunity 

to  dispose  of  same  after  passage  of  act  mak- 
ing  its  possession  unlawful. —  Where  a  com- 
modity constituting  property,  not  inherently 
dangerous  to  persons  or  to  their  fundamental 
rights,  or  injurious  to  the  public  welfare 
because  of  its  mere  possession,  is  lawfully 
possessed  before  and  at  the  time  of  the 
adoption  or  enactment  of  laws  forbidding  its 
possession,  and  such  continued  possession  is 
not  for  an  unlawful  purpose  or  use,  and  is 
not  an  incipient  nuisance,  and  does  not 
jeopardize  the  rights  of  others  or  the  pub- 
lic welfare,  and  when  a  reasonable  oppor- 
tunity to  lawfully  dispose  of  the  commodity 
before  its  seizure  is  not  afforded,  the  en- 
forcement of  such  laws,  as  against  isuch  pre- 
viously acquired  lawful  possession,  may  de- 
prive persons  of  property  without  due  process 
of  law,  in  violation  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution.  Such  en- 
forcement may  jtl&o  violate  property  rights 
secured  by  the  state  constitution.  In  re 
Seven  Barrels  of  Wine,  (Fla.  1920)  83  So. 
627. 

Summary  deatruction  of  animals. — ^A  state 
statute  is  unconstitutional  which  authorizes 
any  officer  or  agent  of  any  society  for  the 
prevention  of  cruelty  to  animals  to  destroy 
forthwith  any  animal  found  abandoned  or 
not  properly  cared  for,  appearing  in  the 
judgment  of  two  reputable  persons  called  by 
him  to  view  the  same  in  his  presence,  to  be 
diseased  or  injured  or  in  a  condition  from 
lack  of  food,  water  or  shelter,  past  recovery, 
for  any  useful  purpose.  Randall  v.  Patch, 
(1919)  118  Me.  303,  108  Atl.  97,  8  A.  L.  R. 
65,  wherein  the  court  said :  "  But  the  de- 
fendant urges  that  a  horse  which  has  been 
decided  by  two  reputable  persons  to  be  in- 
jured or  diseased  and  past  recovery  for  use- 
ful purpose  is  no  longer  property.  The  word 
'  property,'  he  contends,  does  not  include  a 
'wreck  of  what  was  once  a  steed,'  having  no 
utility  and  no  value.  This  reasoning,  how- 
ever, begs  the  question.  The  plaintiff  claims 
that  his  animal  is  not  past  recovery  and  that 
it  has  value.  To  conclusively  determine  this 
question  against  the  plaintiff  without  notice 
or  hearing  would  be  to  nullify  the  constitu- 
tional guaranty. 

"The  defendant  argues  that  the  determi- 
nation of  the  necessity  or  expediencv  of  any 
legal  enactment  is  within  the  exclusive  prov- 
ince of  the  Legislature.  This  is  true.  The 
court  cannot  declare  a  law  to  be  void  for 
the  reason  that  it  is  unnecessary  or  inexpe- 
dient; but  it  may  be  the  duty  of  the  court 
to  pronounce  invalid  an  act  which  violates  an 
express  mandate  of  the  Constitution,  even 
if  the  act  is  expedient  and  has  been  deter- 
mined by  the  Legislature  to  be  necessary. 
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"Again,  the  defendant  oontende  that  sec- 
tion 59  is  a  valid  exercise  of  the  police  power. 
No  court  has  ever  undertaken  to  define  the 
limits  of  the  police  power  of  the  state.  New 
oeca$>ions  teach  new  applications  of  it.  It  is 
based  upon  society's  right  of  self-defense 
and  is  coextensive  with  that  right.  State  t\ 
Starkev,  112  Me.  12,  90  Atl.  431,  Ann.  Cas. 
1917A,'  196. 

"  Under  the  police  power  the  use  by  the 
owner  of  many  species  of  private  property 
has  been  held  to  be  subject  to  uncompen- 
sated restriction  and  regulation.  For  nu- 
merous illustrations  see  State  p.  Robb,  100 
Me.  186,  60  Atl.  874,  4  Ann.  Cas.  275;  Opin- 
ion of  Justices,  103  Me.  506,  69  Atl.  627, 
li)  L.  R.  A.  (N.  S.)  422,  13  Ann.  Cas.  745; 
State  r.  Starkey,  112  Me.  10,  90  Atl.  431, 
Ann.  Cas.  1917A,  196. 

"  In  cases  of  extreme  and  urgent  necessity, 
as  conflagrations  (Farmer  v,  Portland,  63 
Me.  47),  or  epidemics   (Seavey  1;.  Preble,  64 

'.  121),  it  justifles  the  destruction  of  prop- 
erty without  preliminary  notice  or  hearing, 
and  even  without  compensation. 

''  But  section  59  provides  for  the  destruc- 
tion of  property,  and  not  for  restrictions 
upon  or  regulation  of  its  use,  and  it  cannot 
be  justified  as  a  measure  of  urgent  necessity. 

'*  If  section  69,  now  as  in  its  original  form 
in  the  act  of  1883,  related  to  abandoned  ani- 
mals merely,  our  conclusion  might  be  differ- 
ent. The  destruction  by  public  authority  of 
an  abandoned  animal  deprives  nobody  of 
property.  But  the  section  in  its  present  form 
does  not  refer  to  abandoned  animals  only. 
It  purports  to  authorize  the  defendant  to  do, 
witnout  notice  or  hearing,  what  the  agreed 
statement  says  he  did,  to  wit,  that  he  'took 
the  horse  from  the  plaintiff's  possession 
against  his  objection '  and  killed  it.  It  thus 
contravenes  an  explicit  constitutional  man- 
date." 

c.  Property  Illegally  Used  (p.  717) 

Seizure  of  automobile  conveying  contra- 
band deer. —  In  Gemert  ix  Pooler,  (Wis. 
1920)  177  N.  W.  1,  it  was  held  that  a  statute 
authorizing  the  confiscation  of  property  used 
1)1  transporting  game  during  the  closed  season 
was  constitutional  where  it  appeared  that 
while  that  particular  statute  did  not  pro- 
vide for  notice  and  hearing  other  statutes 
provided  for  the  recovery  back  of  forfeited 
property. 

Vehicle  used  to  transport  intoxicating 
liquors. — A  state  statute  providing  for  the 
condemnation  of  vehicles  being  used  to  trans- 
port prohibited  liquors  is  valid.  State  v, 
Killens,  ( 1920)  149  Ga.  735,  101  S.  £.  911. 

19.  Regulating  Priorities 
a.  Displacing  Priority  of  Liens    (p.  719) 

A  state  insolvency  law  divesting  attach- 
ments levied  before  the  commencement  of 
the  insolvency  proceeding  is  valid.  Greene 
17.  Rice,   (1919)   32  Idaho  504,  186  Pac.  249. 


d.    Giving   Water    Rent&   Prioritv    of    Lien 

(p.  720) 

Imposing  Hen  on  property  for  water  fur- 
nished tenants. — A  landlord's  property  is  not 
taken  without  due  process  of  law  by  the  lien 
imposed  upon  the  premises  by  a  city  charter 
for  water  supplied  to  a  tenant  by  the  city, 
since  the  landlord's  consent  may  be  implied 
from  the  leasing  with  knowledge  of  the  law 
—  especially  as  the  lease  as  made  cont^n- 
plated  the  use  of  the  water  by  the  tenant 
and  provided,  so  far  as  the  landlord  could, 
for  the  payment  of  the  water  charges;  and 
it  is  of  no  consequence  at  whose  request  the 
water  meters  were  installed.  Dunbar  v.  New 
York,  ( 1920)  251  U.  S.  516,  40  S.  Ct.  250,  64 
U.  S.  (L.  ed.)  —  {affirming  (1917)  177 
App.  Div.  647,  104  N.  Y.  S.  519),  wherein 
the  court  said: 

"Plaintiff's  argument  is  somewhat  diffi- 
cult to  state  briefly.  It  commences  by  de- 
claring that  the  question  presented  was  left 
open  in  Provident  Inst,  for  Sav.  f.  Jersey 
City,  113  U.  S.  506,  28  L.  ed.  1102,  5  Sup. 
Ct.  Rep.  612,  which  sustained  the  postpone- 
ment of  mortgages  to  the  lien  of  water  rents 
because  it  was  said  in  that  case  that  the 
complainant  in  the  case  knew  what  the 
law  was  when  the  mortgages  were  taken, 
and  therefore  Mte  own  voluntary  act,  its 
own  consent,'  was  *  an  element  in  the  trans- 
action.' 

'*  Counsel  assumes  that  the  case  presented 
an  instance  of  an  express  consent.  In  that 
counsel  is  mistaken.  The  consent  was  im- 
plied from  the  fact  that  the  law  imposing 
the  water  rents  preceded  the  mortgages. 
And  so  in  the  water  charge  in  controversy, 
it  was  imposed  and  made  a  lien  on  plain- 
tiff's property  by  the  charter  of  the  city, 
and  therefore  the  supreme  •  court  at  the  first 
instance,  and  afterwards  in  appellate  divi- 
sion, and  we  may  assume  by  tne  court  of 
appeals,  decided  that  the  consent  of  plaintiff 
could  be  implied,  and  any  other  conclusion 
would  have  been  impossible.  A  city  without 
water  would  be  a  desolate  place,  and  if 
plaintiff's  property  was  in  such  condition  it 
would  parudce  of  the  desolation.  And,  as  a 
supply  of  water  is  necessary,  it  is  only  an 
ordinary  and  legal  exertion  of  ffovemmcnt 
to  provide  means  for  its  compulsory  com- 
pensation. 

"  It  is  of  no  consequence,  therefore,  at 
whose  request  the  meters  were  installed  in 
the  property.  The  meters,  as  observed  by 
the  appellate  division,  were  'not  the  instru- 
mentalities for  furnishing  the  water/  they 
only  roistered  its  consumption.  And  be- 
sides, the  lease  made  by  plaintiff  cont^n- 
plated  the  use  of  water  by  the  lessees,  and 
provided,  as  far  as  the  lessor  (plaintiff) 
could,  for  the  payment  of  the  charges  for  it. 
That  her  tenants  defaulted  in  their  obliga- 
tion by  reason  of  their  bankruptcy  was  her 
misfortune,  but  it  did  not  relieve  the  prop- 
erty, which,  we  may  say,  would  be  unfit  for 
human  habitance  if  it  could  not  get  water. 

"  Counsel   appear   to   rely  on   prior   deci* 
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sions  of  the  court  for  relief  of  plaintiff. 
One  in  the  supreme  court,  in  whien,  it  is 
said,  a  doubt  was  intimated  whether  a  stat- 
ute making  a  lessor  liable  for  the  personal 
debt  of  a  lessee  for  water  would  be  constitu- 
tional; and  one  of  the  court  of  appeals, 
which,  to  quote  counsel,  'having  decided  in 
1910,  three  years  prior  to  the  inception  of 
the  charges  for  which  the  lien  is  claimed, 
that  the  statute  meant  what  the  earlier  case 
had  suggested,  the  lien  became  unconstitu- 
tional,' and  plaintiff  cannot  be  charged  with 
an  '  implication  of  assent '  to  it.  Without 
attempting  an  estimate  of  the  contention  it 
is  enough  to  say  that  the  decisions  in  this 
case  and  other  cases  are  opposed  to  the  con- 
tention, and  that,  besides,  no  constitutional 
rights  can  be  based  on  the  error  of  prior 
decisions." 

20.  Retatiofi  of  Employer  and  Employee 

a»  Regulating  Payment  of  Wages  (p.  721) 

Wages  and  period  of  employment  regu- 
lated.— A  state  statute  is  imconstitutional 
which  undertakes  to  fix  the  wages  which  a 
person  holding  a  theatrical  license  shall  pay 
to  a  person  employed  by  him  to  guard 
against  danger  by  fire,  to  forbid  the  dis- 
charge of  such  person  so  employed  without 
the  consent  of  the  board  of  fire  commission- 
ers and  to  forbid  a  reduction  in  the  wages  of 
such  employee  without  the  consent  of  the 
board  of  fire  commissioners.  O'Neil  v.  Provi- 
dence Amusement  Co.,  (R.  I.  1920)  108  Atl. 
887,  wherein  the  court,  after  holding  that 
the  carrying  on  of  a  theatre  or  place  of 
amusement  was  a  private  business,  said: 
"The  case  of  Wilson  i\  New,  243  U.  S.  332, 
87  Sup.  Ct.  298,  61  L.  Ed.  765,  L.  R,  A.  1917E 
038,  Ann.  Cas.  1918A  1024,  is  referred  to  in 
the  brief  of  the  complainant,  and  also  in  the 
brief  of  the  defendant.  It  involves  the  con- 
stitutionality of  an  act  of  Ck>ngress  popu- 
larly known  a^  the  Adamson  Act  [see  1918 
Supp.  Fed.  Stat.  Ann.  p.  754].  We  do  not 
deem  it  necessary  to  discuss  that  case  at 
great  Jength.  The  act  provided,  among  other 
things,  that,  pending  the  report  of  a  com- 
mission to  investigate  and  deal  with  the 
wages  of  trainmen  on  interstate  railroads, 
the  then  existing  rate  of  compensation  should 
'not  be  reduced  below  the  present  standard 
day's  wage.'  It  differs  materially  from  the 
ease  at  bar,  in  that  it  was  a  temporary  ex- 
pedient, resorted  to  in  the  face  of  an  emer- 
gency. It  did  not  undertake  to  fix  a  per- 
manent wage,  but  to  retain  the  already  exist- 
ing wage  for  a  limited  period  of  30  days, 
until,  through  an  investigation  then  progress- 
ing, certain  rights  might  be  determined, 
'leaving  employers  and  employe's  free  as  to 
the  subject  of  wages  to  govern  their  rela- 
tions by  their  own  agreements  after  the 
specified  time.'  The  act  waa  intended  as  an 
exercise  of  governmental  power  over  a  mat- 
ter of  interstate  commerce  or  a  businese  af- 
fected with  a  public  interest.  The  act  was 
paned  to  meet  an  emergency  arising  from  a 


nation-wide  dispute  over  wages  between  rail- 
road companies  and  their  train  operatives, 
in  which  a  general  strike  was  threatened, 
which  would  bring  about  commercial  paraly- 
sis and  grave  loss  and  suffering;  the  parties 
concerned  being  unable  to  agree.  It  was 
designed  to  bridge  over  a  limited  period 
within  which  the  parties  might  reach  an 
agreement.  The  question  in  that  case,  as 
stated  by  the  court  in  its  opinion,  was: 

" '  IMd  Congress  have  power  under  the  cir- 
cumstances stated,  that  is,  in  dealing  with 
the  dispute  between  the  employers  and  em- 
ployte  as  to  wages,  ...  to  create  by  legis- 
lative action  a  standard  of  wages  to  be 
operative  upon  the  employers  and  employ^ 
for  such  reasonable  time  as  it  deemed  neces- 
sary to  afford  an  opportunity  for  the  meetini^ 
of  the  minds  of  employers  and  employes  on 
the  subject  of  wages?  Or,  in  other  words, 
did  it  have  the  power,  in  order  to  prevent 
the  interruption  of  interstate  commerce,  to 
exert  its  will  to  supply  the  absence  of  a  wage 
scale  resulting  from  the  disagreement  as  to 
wages  between  the  employers  and  employes, 
and  to  make  its  will  on  that  subject  con- 
trolling for  the  limited  period  provided  for? ' 

"  The  difference  between  the  Adamson  Law 
and  the  act  which  we  are  considering,  which 
fixes  a  permanent  wage  in  the  absence  of  any 
emergency,  is  so  apparent  that  it  need  not 
be  specifically  pointed  out.  That  the  court 
recognizes  a  distinction  between  employment 
in  a  private  business  and  an  employment  in 
a  business  charged  with  a  public  interest, 
and  that  its  decision  is  not  intended  to  np^ly 
to  the  former,  is  fully  evidenced  in  the  opin- 
ion itself,  wherein  it  is  stated: 

"  *  Whatever  would  be  the  right  of  an  em- 
ploy6  engaged  in  a  private  business  to  de- 
mand such  wages  as  he  desires,  to  leave  the 
employment  if  he  does  not  get  them,  and  by 
concert  of  action  to  agree  with  others  to 
leave  upon  the  same  condition,  such  rights 
are  necessarily  subject  to  limitation  when 
employment  is  accepted  in  a  busineas  charged 
with  a  public  interest.' 

"And  it  may  be  fairly  said  that  the  court 
confined  itself  solely  to  dealing  with  an  em- 
ployment charged  with  a  public  interest." 

h.  Workmen's  Compensation  Law  (p.  726) 

Compensation  for  facial  or  head  disfigure- 
ment.—  The  due  process  of  law  clause  does 
not  require  a  state  to  make  lose  of  earning 
power  the  sole  basis  for  a  statutory  com- 
pulsory compensation  scheme  for  workmen 
injured  with  fault  of  the  employer,  and  the 
embodiment  by  amendment  in  the  New  York 
compulsory  Workmen's  Oompeneation  Law  of 
a  provision  for  a  special  allowance  of  com- 
pensation not  to  exceed  $3,500  for  serious 
facial  or  head  disfigurement,  irreepectiy« 
of  the  compensation  allowed  for  mere  inabil- 
ity to  work,  ie  not  forbidden  by  the  due 
process  of  law  clause  as  being  arbitrary  or 
oppressive,  but  is  a  valid  exercise  of  the 
police  power  of  the  state. 
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Whether  the  compeiiBation  awarded  for  se- 
rious facial  or  head  disfigurement  should  be 
made  in  comhination  with  or  independent  of 
the  compensation  allowed  for  mere  inability 
to  work  is  a  mere  matter  of  detail  for  the 
state  to  determine,  so  far  as  any  question 
of  repugnancy  to  the  due  process  of  law 
clause  is  concerned,  as  is  also  the  question 
whether  the  compensation  should  be  paid 
in  a  single  sum,  or  in  instalments.  New 
York  Coit.  R.  Co.  v.  Bianc,  (1919)  250 
U.  S.  696,  40  S.  Ct.  44,  64  U.  S.  (L.  ed.) 
— ,  affirming  (1919)  226  N.  Y.  586;  Ameri- 
can Knife  Go.  v.  Sweeting,  250  U.  S.  596, 
affirming  226  N.  Y.  199,  123  N.  E.  82;  Clark 
Knitting  Co.  v.  Vaughn,  250  U.  S.  696, 
affirming  226  N.  Y.  586,  123  N.  E.  893. 

m.  Liability  of  Mine  Owner  for  Negligence 

of  Licensed  Manager  or  Engineer 

(p.  727) 

To  same  effect  as  original  annotation,  see 
Ducktown  Sulphur,  etc:,  Co.  p.  Galloway, 
(O.  G.  A  6th  Cir.  1920)  262  Fed.  669. 

23.  RaiUxMid  Compame% 

a.  In  General    (p.  736) 

JUght  of  private  corporation  operating 
railroad  in  connecti<ni  with  business  to  dis- 
continue same. — A  corporation  earring  on 
a  sawmill  and  lumber  business,  which  has 
granted  to  the  public  an  interest  in  a  rail- 
road operated  in  connection  with  its  busi- 
ness by  doing  a  small  business  as  a  common 
carrier  thereon,  may  withdraw  its  grant  by 
discontinuing  the  use  of  the  road  when  such 
use  can  be  kept  up  only  at  a  loss.  It  can- 
not be  compelled  to  continue  the  operation 
of  the  railroad   after   it  has   ceased  to   be 

Srofltable,  merely  because  a  profit  would  be 
eriyed  from  the  entire  business,  including 
the  operation  of  the  railroad.  And  it  can- 
not be  compelled  to  continue  the  operation 
of  the  road  at  a  lose  on  the  ground  that  the 
owner  had  failed  to  petition  the  Commis- 
sion for  leave  tp  discontinue  the  business 
of  the  railroad,  as  required  by  a  local  law, 
where  the  compulsory  operation  of  the  rail- 
road would  amount  to  a  taking  of  property 
without  due  process  of  law.  Brooks-Scan- 
lon  Co.  r.  Louisiana  R.  Commission,  (1920) 
261  XJ.  S.  396,  40  S.  Ct.  183,  64  U.  S.  (L. 
ed.)  — ,  reverMm^  (1919)  144  La.  1086,  81 
So.  727. 

0.  Regulating  Rates 

(1)   In  General    (p.  737) 

Questions  of  fact. —  The  question  what  for- 
mula for  dividing  charges  and  expenses  com- 
mon to  railway  freight  and  passenger  serv- 
ices, and  not  capable  of  direct  aUocation, 
the  trial  court  should  adopt  in  determining 
whether  a  statutory  maximum  passenger 
rate  is  confiscatory,  is  at  present  one  of 
fact,  not  of  law,  and  the  trial  court's  deci- 
sion in  the  matter  will  not  be  disturbed  by 
appeal,  where  the  appellate  court  is  unable 
clearly  to  say  that  the  trial  court  erred  in 


adopting  the  method  there  pursued.  Groes- 
beck  t?.  Duluth,  etc.,  R.  Co.,  (1919)  250  U.S. 
607,  40  S.  Ct.  38,  64  U.  S.  (L.  ed.)  — . 

Order  of  reparation  by  Commission  made 
prima  fade  evidence. —  Where  a  state  statute 
provides  for  a  hearing  before  a  commission 
on  a  complaint  that  rates  are  unjust,  fob- 
lowed  by  an  order  of  reparation  to  be  prima 
facie  evidence  if  an  action  is  maintained  to 
recover  the  amount  of  damages  contained 
in  the  order,  and  awarded  in  consequence  of 
imjust  collections,  such  statute  does  not  vio- 
late the  due  process  clause  of  the  Constitu- 
tion. New  York,  etc.,  Co.  v.  New  York  Cent. 
R.  Co.,  (Pa.  1920)   110  Atl.  286. 

(2)  To  Establish  Equality  in  Rates  (p.  739) 

Treble  damages  and  attorney's  fees. —  A 
statute  permitting  the  recovery  of  treble 
damages  and  attorney's  fees  in  an  action 
by  a  shipper  against  a  carrier  for  unlawful 
discrimination  does  not  deny  due  process 
of  law.  Alexander  1?.  Chicago,  etc.,  K.  Co., 
(Mo.  1920)   221  S.  W.  712. 

(6)   Regulating  Paseenger  Fares 
(a)    In  General    (p.   7*41) 

The  imposition  of  severe  penalties  as  a 
means  of  enforcing  railway  passenger  rates 
prescribed  by  statute  is  not  a  denial  of  due 
process  of  law  in  a  case  in  which  it  does 
not  appear  that  the  carrier  was  not  afforded 
an  adequate  opportunity  for  safely  testing 
the  validity  of  the  rate,  or  that  its  devia- 
tion therefrom  proceeded  from  any  belief 
that  the  rate  was  invalid.  Moreover,  so  far 
as  due  process  of  law  is  concerned,  the  pen- 
alties imposed  upon  a  railway  company - 
which  exacts  more  than  the  prescribed  pat<- 
senger  fares  may  be  given  to  the  aggrieved 
paasenger,  to  be  enforced  by  private  suit, 
and  such  penalties  need  not  be  confined  or 
apportioned  to  his  loss  or  damage.  Thus 
the  penalties  prescribed  by  a  statute  giving 
to  a  passenger  aggrieved  by  a  carrier's  ex- 
action of  a  fare  m  excess  of  the  presoribed 
rate  the  right  to  recover  in  a  civil  suit  not 
less  than  ^0  nor  more  than  $300  and  costs 
of  suit,  including  a  reasonable  attorney's 
fee,  cannot  be  said  to  be  so  severe  and  op- 
pressive as  to  be  wholly  disproportionate  to 
the  offense  or  obviously  unreasonable,  and 
hence  to  amount  to  a  denial  of  due  nrocess 
of  law.  St.  Louis,  etc.,  R.  Co.  v,  Williams, 
(1919)  251  U.  S.  63,  40  8.  Ct.  71,  64  U.  8. 
(L.  ed.)  —  {affirming  (1917)  131  Ark.  442, 
199  8.  W.  376),  wherein  the  court  said: 

^'  It  is  true  that  the  imposition  of  severe 
penalties  as  a  means  of  enforcing  a  rate, 
such  as  was  prescribed  in  this  instance,  is 
ill  contravention  of  due  process  of  law, 
w^here  no  adequate  opportunity  is  afforded 
the  carrier  for  safely  testing,  in  an  appro- 
priate judicial  proceeding,  the  validity  of 
the  rate  —  that  is,  whether  it  is  confiscatory 
or  otherwise  —  before  any  liability  for  the 
penalties  attaches.    The  reasons  why  this  is 
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BO  are  set  forth  folly  and  plainly  in  several 
recent  decisions  and  need  not  be  repeated 
now.  E9  parte  Young,  20&  U.  S.  123,  147, 
52  L.  ed.  714,  723,  13  L.  R.  A.  (N.  S.) 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Gas.  764; 
Willcox  r.  Consolidated  Gas  Co.  212  U.  8. 
19,  53,  53  L.  ed.  382,  400,  48  L.  R.  A.  (N.S.) 
1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Gas. 
1034;  Missouri  P.  K  Co.  v,  Nebraska,  217 
U.  S.  196,  207,  208,  54  L.  ed.  72T,  731,  732, 
30  Sup.  Ct.  Rep.  461,  18  Ann.  Gas.  989; 
Missouri  P.  R.  Co.  t^.  Tucker,  230  U.  S. 
340,  57  L.  ed.  1507,  33  Sup.  a.  Rep.  961; 
Wadley  Southern  R.  Co.  v,  Qeorgia.  235 
U.  8.  651,  659,  et  seq.,  59  L.  ed.  405,  410, 
P.  U.  R.  1915A,  106,  35  Sup.  Gt.  Rep.  214. 

"And  it  also  is  true  that  where  such  an 
opportunity  is  afforded  and  the  rate  ad- 
judged valid,  or  the  carrier  fails  to  avail 
itself  of  the  opportunity,  it  then  is  admis- 
sible, so  far  as  due  process  of  law  is  con- 
cerned, for  the  state  to  enforce  adherence 
to  the  rate  by  imposing  substantial  penalties 
for  deviations  from  it.  Wadley  Southern  R. 
Co.  t?.  Georgia,  Bu/pra^  p.  667  et  seq.;  Gulf, 
C.  &  S.  F.  R.  Co.  i?.  Tcias,  246  U.  S.  58, 
62,  62  I4.  ed.  574,  578,  38  Sup.  Ct.  Rep. 
236. 

"  Here  it  does  not  appear  that  the  carrier 
had  not  been  afforded  an  adequate  oppor- 
tunity for  safely  testing  the  validity  of  the 
rate,  or  that  its  deviation  therefrom  pro- 
ceeded from  any  belief  that  the  rate  was 
invalid.  On  the  contrary,  it  is  practically 
conceded  —  and  we  judicially  know  —  that  if 
the  carrier  really  regarded  the  rate  as  con- 
fiscatory, the  way  was  open  to  secure  a  de- 
termination of  that  question  by  a  suit  in 
equity  against  the  Railroad  Commission  of 
the  state,  during  the  pendency  of  which  the 
operation  of  the  penalty  provision  could  have 
been  suspended  by  injunction.  Wadley  South- 
em  R.  Co.  V.  Georgia,  su/prti.  See  also  Allen 
p.  St.  Louis,  I.  M.  ft  S.  R  Co.  230  U.  S.  553, 
57  L.  ed.  1625,  33  Sup.  Ct.  Rep.  1030;  Row- 
land 17.  Boyle,  244  U.  S.  106,  61  L.  ed.  1022, 
P.  U.  R.  191 7C,  685,  37  Sup.  Ct.  Rep.  577; 
St.  Louis,  I.  M.  &  S.  R.  Co.  t>.  McEjiight, 
244  U.  8.  368,  61  L.  ed.  1200,  37  Sup.  Ct. 
Rep.  611.  And  the  record  shows  that  at  the 
trial  the  carrier  not  only  did  not  raise  any 
question  about  the  correct  fare,  but  proposed 
and  secured  an  instruction  to  the  jury 
wherein  the  prescribed  rate  was  reoognized 
as  controlling. 

"  It  therefore  is  plain  that  the  first  branch 
of  the  company's  contention  cannot  prevail. 

**  The  second  branch  is  more  strongly 
urged,  and  we  now  turn  to  it.  The  provi- 
sion assailed  is  essentially  penal,  because 
primarily  intended  to  punish  the  carrier  for 
taking  more  than  the  prescribed  rate.  St. 
Louis  ft  S.  P.  R.  Co.  p.  Gill,  64  Ark.  101, 
106,  11  L.  R.  A.  452,  15  S.  W.  18;  St.  Louis, 
I.  M.  ft  6.  R.  Co.  V.  Waldrop,  93  Ark.  42,  45, 
123  S.  W.  778.  True,  the  penalty  goes  to 
the  aggrieved  passenger,  and  not  the  state, 
and  is  to  be  enforced  by  a  private,  and  not 
a  pablic,  suit.     But  this  is  not  contrary  to 
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due  process  of  law;  for,  as  is  said  in  Mis- 
souri P.  R.  Co.  r.  Humes,  115  U.  S.  512, 
523,  29  L.  ed.  463,  466,  6  Sup.  Ct.  Rep.  110, 
'  the  power  of  the  state  to  impose  fines  and 
penalties  for  a  violation  of  its  statutory  re- 
quirements is  coeval  with  the  government; 
and  the  mode  in  which  they  shall  be  en- 
forced, whether  at  the  suit  of  the  private 
party,  or  at  the  suit  of  the  public,  and  what 
disposition  shall  be  made  of  the  amounts 
collected,  are  merely  matters  of  legislative 
discretion.'  Nor  does  giving  the  penalty  to 
the  aggrieved  passenger  require  that  it  be 
confined  or  proportioned  to  his  loss  or  dam- 
ages; for,  as  it  is  imposed  as  a  punishnient 
for  the  violation  of  a  public  law,  the  legisla- 
ture may  adjust  its  amount  to  the  public 
wrong  rather  than  the  private  injury,  just 
as  if  it  were  going  to  the  state.  See  Marvin 
V,  Trout,  199  U.  S.  212,  225,  50  L.  ed.  157, 
162,  26  Sup.  Ct.  Rep.  31. 

''The  ultimate  question  is  whether  a  pen-/ 
alty   of   not   less   than   $50   and   not  more 
than  $300  for  the  offense  in  question  can  be. 
said    to   bring   the    provision    describing    it 
into   conflict  with   the  due   process  of  law  . 
clause  of  the  14th  Amendment. 

*'  That  this  clause  places  a  limitation  upon 
the  power  of  the  states  to  prescribe  penal- 
ties for  violations  of  their  laws  has  been 
fully  recognized,  but  always  with  the  express 
or  tacit  qualification  that  the  states  still 
possess  a  wide  latitude  of  discretion  in  the 
matter,  and  that  their  enactments  transcend 
the  limitation  only  where  the  penalty  pre- 
scribed is  so  severe  and  oppressive  as  to  be 
wholly  disproportioned  to  the  offense  and 
obviously  unreasonable.  Coffey  v.  Harlan 
County,  204  U.  S.  659,  662,  51  L.  ed.  666,  ^ 
668,  27  Sup.  Ct.  Rep.  305;  Seaboard  Air 
Line  R.  Co.  r.  Seegers,  207  U.  S.  73,  78,  52 
L.  ed.  108,  110,  28  Sup.  Ct.  Rep.  28;  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  U.  S.  86,  111,  53 
L.  ed.  417,  430,  29  Sup.  Ct.  Rep.  220;  Col- 
lins t>.  Johnston,  237  U.  8.  502,  510,  59  L.  ed. 
1071,  1079,  35  Sup.  Ct.  Rep.  649." 

^6)    Must  be  Reasonable 

(b)    Question  of  Reasonableness  Is  Judicial 

(p.  742) 
Withholding  from  the  courts  power  to  de- 
termine the  question  of  confiscation  accord- 
ing to  their  own  independent  judgment,  when 
the  act  of  a  state  public  service  commission 
in  fixing  the  value  of  a  water  company's 
property  for  rate-making  purposes  comes  to 
be  considered  on  appeal,  as  is  done  by  the 
Pennsylvania  Public  Service  Company  Law 
of  July  26,  1913,  as  construed  by  the  highest 
state  court,  must  be  deemed  to  deny  due 
process  of  law,  in  the  absence  of  a  ruling  by 
that  court  that  the  remedy  by  injunction  pro- 
vided for  by  section  31  of  that  act  affords 
adequate  opportunity  for  testing  judicially 
an  order  of  the  commission,  alleged  to  be 
confiscatory.  Ohio  Valley  Water  Co.  v,  Ben 
Avon  Borough,  (1920)  253  U.  S.  28?,  40  8. 
Ct.  527,  64  U.  S.  (L.  ed.)  — .  reversing 
(1918)  260  Pa.  St.  289,  103  Atl.  744. 
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(7)    Must  Admit  of  Earning  Just  Compen- 
sation  (p.  744) 

To  same  effect  as  original  annotation,  see 
San  Antonio  Public  Service  Co.  c.  San  An- 
tonio,   (W.   D.   Tex.    1919)    267   Fed.   467. 

Treating  paaaenger  eervioe  as  whole. — 
The  passenger  service,  including  sleeping  car, 
parlor  car,  and  dining  car  service,  bhould  be 
treated  as  a  whole  in  determining  whether  a 
statutory  two  cent  per  mile  maximum  pas- 
senger rate  is  confiscatory,  notwithstanding 
the  fact  that  a  local  atatute  permits  rail- 
ways to  make  special  charges  for  these 
special  services  in  addition  to  the  regular 
INiSsenger  fares  allowed  by  law.  Groesbeck 
I-.  Duluth,  etc.,  R.  Co.,  (1919)  260  U.  S.  607, 
40  S.  Ct.  38,  64  U.  S.  (L.  ed.)  — . 

(10)    Whether  Compensatory   as   to   Entire 

Line   (p.  749) 

Every  part  of  the  railway  system  over 
which  a  passenger  is  entitled  by  a  state 
statute  to  ride  for  a  fare  of  two  cents  per 
mile  must,  whether  profitable  or  unprofit- 
able, be  included  in  the  computation  taken 
to  determine  whether  the  prescribed  rate  is 
confiscatory,  at  least  in  the  absence  of 
illegality  or  mismanagement  in  the  acquisi- 
tion or  operation  of  the  particular  part  of 
the  system  sought  to  be  excluded  from  such 
computation  —  and  it  is  immaterial  that 
an  extension  of  the  railway  company's  service 
was  furnished  by  acquiring  traffic  rights 
rather  than  by  building  an  independent  line. 
Groesbeck  t\  Duluth,  etc.,  R,  Co.,  (1919) 
260  U.  S.  607,  40  S.  Ct.  38,  64  U.  S. 
(L.  ed.)   — . 

n.   Requiring   Railroad   to  Install   Scale  at 
Station    (p.  764) 

Railway  companies  may  not,  consistently 
with  due  process  of  law,  be  compelled  by  a 
state  administrative  order  to  install  cattle- 
weighing  scales  at  stations  from  which  cattle 
are  shipped.    Great  Northern  R.  Co.  c.  Cahill, 

(1920)   263  U.  S.  71.  40  S.  Ct.  457,  64  U.  S. 

(L.  ed.)   — ,  reversing    (1918)    40  S.  D.  65, 

166  N.  W.  306. 

xi.  Street  Railways 

(1)    In  General    (p.   768) 

Contractual  duty  to  pave  as  dependent 
on  financial  status.— A  street  railway  com- 
pany's contractual  duty  to  repave  that  part 
of  a  street  which  lies  between  its  tracks  and 
for  one  foot  outside  cannot  be  evaded  on  the 
theory  that  this  additional  burden  will  re- 
duce its  income  below  a  reasonable  return 
on  the  investment.  Milwaukee  Electric  R., 
etc.,  Co.  f.  Wisconsin,  (1920)  252  U.  S. 
100,  40  S.  Ct.  306,  64  U.  S.  (L.  ed.)  —  {af- 
firming (1917)  166  Wis.  163,  164  N.  W. 
844),  wherein  the  court  said:  "The  finan- 
cial condition  of  a  public  service  corpora- 
tion is  a  fact  properly  to  be  considered 
Dirhen  determining  the  reason ablen<^s  of  an 
order  directing  an  unremunerative  extension 


ol  facilities,  or  forbidding  their  abandon- 
ment. Mississippi  R.  Commission  t*.  Mobile 
&  O.  R.  Co.  244  U.  8.  388,  61  L.  ed.  1216,  37 
Sup.  Ct.  Rep.  602;  New  York  ex  rel.  New 
York  &  Q.  Gas  Co.  c.  McCall,  246  U.  S.  345, 
350,  62  L.  ed.  337,  341,  P.  U.  R.  191SA,  V»2, 
3S  i$up.  Ct.  Rep.  122.  But  there  is  no  war- 
rant in  law  for  the  contention  that  merely 
because  its  business  fails  to  earn  full  6  per 
cent  upon  the  value  of,  the  property  used,  the 
company  can  escape  either  obligations  volun- 
tarily assumed  or  burdens  imposed  in  the 
ordinary  exercise  of  the  police  power.  Cotn- 
pare  Missouri  P.  R.  Co.  r.  Kansas,  216  U.  S. 
262,  279,  64  L.  ed.  472,  479,  30  Sup.  Ct.  Rep. 
330;  Chicago,  R.  I.  &  P.  R.  Co.  v,  Arkansas, 
219  U.  S.  453,  56  L.  ed.  290,  31  Sup.  Ct.  Rep. 
275;  Missouri  P.  R.  Co.  t*.  Omaha,  235  U.  8. 
121,  59  L.  ed.  167,  35  Sup.  Ct.  Rep.  82." 

Regulations  affecting  railroad  track  laid 
in  public  street. — A  railroad  track  laid  in  a 
public  street,  though  by  express  public  grant, 
IS  subject  to  such  regulations  as  are  reason- 
ably necessary  to  secure  the  public  safety; 
for  this  power  **  *  is  inalienable  even  by  ex- 
press grant,'  and  its  legitimate  exertion  con- 
travenes neither  the  contract  clause  of  the 
Constitution  nor  the  due  process  clauses  of 
the  Fourteenth  Amendment.  ...  Of  course,* 
all  regulations  of  this  class  are  subject  to 
judicial  scrutiny,  and  when  they  are  found 
to  be  plainly  unreasonable  and  arbitrary 
must  be  pronounced  invalid,  as  transcending 
that  power  and  falling  within  the  condemna- 
tion of  one  or  both,  as  the  case  may  be,  of 
those  constitutional  restrictions."  Denver, 
etc.,  R.  Co.  t\  Denver,  (1919)  250  U.  S.  241, 
243,  39  S.  Ct.  450,  451,  63  U.  S.  (L.  ed.)  968, 
961;  Connecticut  Co.  v.  fitamford,  (Conn. 
1920)    110  Atl.  554. 

Seqniiing  street  railway  to  use  two  men 
in  operatii^  cars. — ^A  municipal  ordinance, 
confessedlv  a  valid  exercise  of  the  police 
power  when  adopted,  under  which  each 
street  car  used  in  the  city  streets  must  be 
operated  during  designated  hours  by  two  per- 
sons, a  motorman  and  a  conductor,  cannot 
be  said  to  be  so  arbitrary  and  confiscatory 
as  to  deny  due  process  of  law  when  so  applied 
as  to  prohibit  the  use  on  a  line  on  which  the 
travel  is  heavy  at  times,  and  which  has 
at  least  one  steep  grade,  of  a  new  type  of 
car  still  in  the  experimental  stage,  so 
equipped  that  it  may  plausibly  be  contended 
that  if  all  the  appliances  work  as  it  is  in- 
tended that  they  shall,  it  may  be  operated 
at  a  reduced  cost  by  one  motorman,  with  a 
high  degree  of  safety  to  the  public  in  streets 
where  the  traffic  is  not  heavy.  Sullivan  r. 
Shreveport,  (1919)  261  U.  S.  169,  40  S.  Ct. 
102,  64  U.  S.  (L.  ed.)  -<-,  affirming  (1918) 
142  La.  673,  77  So.  286. 

26.   Water  Companies 

a.  In  General   (p.  773) 

To  compel  a  water  company  to  continue 
business  at  a  loss  is  a  taking  of  property 
without   due   process  of  law  and   an  order 
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of  a  public  service  commlsBion  to  that  effect 
is  invalid.  Lyon  c.  Railroad  Commission, 
iCal.  1920)  190  Pac.  795. 

c.    Regulating    Rates    (p.    774) 

Independently  of  a  right  to  regulate  and 
control  the  rates  to  be  charged  for  public 
service  reserved  in  a  grant  of  a  franchise  or 
right  to  use  the  city  streets,  a  city  or  other 
municipality  has  no  power  to  regulate  rates 
to  be  charged  by  water,  lighting,  or  other 
public  service  corporations,  in  the  absence 
of  express  or  plain  legislative  authority  to 
do  BO,  nor  does  such  authority  arise  irom 
the  power  to  regulate  the  opening  and  use 
of  streets,  nor  from  a  grant  of  the  general 
right  to  control  and  regulate  the  right  to 
erect  works  and  lay  pipes  in  the  city  streets. 
Winchester  t\  Winchester  Water  Works  Co., 
(1920)  261  U.  S.  192,  40  S.  Ct.  123,  04 
U.  S.   (L.  ed.)   — . 

27.   Gas  and  Electric  Companies 
b.  Regulating  Rates    (p.  776) 

Reasonable  rates  for  electric  energy,  pre- 
scribed bv  a  state  in  the  exercise  of  its  police 
power,  through  the  instrumentality  of  its 
public  service  commission,  are  not  repugnant 
to  the  contract  or  due  process  of  law  clauses 
of  the  Federal  Constitution  merely  because, 
if  ^iven  effect,  they  will  supersede  the  rates 
designated  in  a  private  contract  between  the 
company  and  a  customer,  entered  into  prior 
to  the  enactment  of  the  law  creating  the 
commission.  Mill  Creek  Coal,  etc.,  Co.  t\ 
Public  Service  Commission,  (W.  Va.  1919) 
100  S.  £.  556,  7  A.  L.  R.  1081. 

f.  Requiring  Removal  from  Streets  of  Poles, 
Wires,  and  Conduits  (p.  780) 

A  municipality  may  not,  consistently  with 
this  amendment,  as  a  matter  of  public  right, 
clear  a  space  for  the  construction  of  its  own 
street  lighting  system  by  removing  or  relocat- 
ing the  instrumentalities  of  a  privately 
owned  lighting  system  occupying  the  puh- 
lie  streets  under  a  franchise  legally  granted, 
without  compensating  the  owner  of  such  sys- 
tem for  the  rights  appropriated.  Los  Angeles 
V.  Los  Angeles  Gas,  etc.,  Corp.,  (1919)  251 
U.  S.  32,  40  S.  Ct.  76,  64  U.  S.  (L.  ed.)  — , 
affirming  (S.  D.  Cal.  1917)   241  Fed.  912. 

37.  Control  of  Municipal  Corporations 
a.  In  General  (p.  792) 

Regulation  of  municipal  waterworks. — 
Chapter  47,  Laws  1919,  which  limits  and  re- 
stricts the  application  of  the  revenue  derived 
by  municipalities  from  public  utilities,  find 
authorizes  the  appointment  of  a  receiver  for 
such  public  utility  upon  the  failure  of  the 
municipal  authorities  to  comply  with  the 
statute,  does  not  deprive  a  municipality  of 
its  property  without  due  process  of  law, 
because:  (1)  full  judicial  hearing  is  ac- 
corded; and  (2)  the  property  is  not  taken 
from,   the   city,   but   is    preserved    and    pro- 


tected for  the  benefit  of  the  city  and  its 
inhabitants.  Dreyfu»  p.  Socorro,  (K.  M. 
1920)    189  Pac.  878. 

38.    Regulating    Manufacture    and    Sale    of 

Goods 

b.    Food   Laws   Generally    (p.   801) 

State  price  regulation  measure  giving  to  a 
trade  commission  power  to  establish  maxi- 
mum prices  in  respect  to  all  commodities  is 
invalid.  A.  M.  Holter  Hardware  Co.  v.  Boyle, 
(D.  C.  Mont.  1920)  263  Fed.  134. 

41.  Eminent  Domain 

i.   Of   Water-power    to   Generate   Electricity 

(p.    821) 

To  the  same  effect  as  the  original  anno- 
tation, see  Rockingham  County  Light,  etc.. 
Power  Co.  r.  Philbrick,  (N.  H.  1919)  108 
Atl.  813. 

k.   Question   of  N'ecessity    (p.   822) 

"  Where  the  intended  use  is  public,  the 
necessity  and  expediency  of  the  taking  may 
be  determined  by  such  agency  and  in  such 
mode  as  the  state  may  designate.  They  are 
legislative  questions,  no  matter  who  may  be 
charged  with  their  decision,  and  a  hearing 
thereon  is  not  essential  to  due  process  in  the 
sense  of  the  14th  Amendment.  Mississippi 
&  R.  River  Boom  Co.  v.  Patterson,  98  U.  S. 
403,  406,  25  L.  ed.  206,  207 ;  A.  Backus,  Jr., 
&  Sons  V.  Port  Street  Union  Depot  Co.,  169 
U.  S.  557,  668,  42  L.  ed.  853,  858,  18  Sup. 
Ct.  Rep.  445;  Adirondack  R.  Co.  v.  New 
York,  im  U.  S.  335,  349,  44  L.  ed.  492,  499, 
20  Sup.  Ct.  Rep.  460;  Sears  v.  Akron,  246 
U.  S.  242,  251,  62  L.  ed.  688,  698,  38  Sup.  Ct. 
Rep.  245."  Bragg  F.  Weaver,  (1919)  261  U. 
S.  57,  40  8.  Ct.  62,  64  U.  S.  (L.  ed.)  — . 

q.   Providing  for  Hearing   (p.   825) 

''But  it  is  essential  to  due  process  that 
the  mode  of  determining  the  compensation 
be  such  as  to  afford  the  owner  an  oppor- 
tunity to  be  heard.  Among  several  ad- 
missible modes  is  that  of  causing  the  amount 
to  be  assessed  by  viewers,  subject  to  an 
appeal  to  a  court,  carrying  with  it  a  right 
to  have  the  matter  determined  upon  a  full 
trial.  United  States  v.  Jones,  109  U.  S.  513, 
519,  27  L.  ed.  1015,  1017,  3  Sup.  Ct.  Rep. 
346;  A.  Backus,  Jr.,  &  Sons  r.  Fort  Street 
Union  Pepot  Co.,  169  U.  S,  569,  42  L.  ed. 
859,  18  Sup.  Ct.  Rep.  445.  And  where  this 
mode  is  adopted  due  process  does  not  require 
that  a  hearing  before  the  viewers  be  afforded, 
but  is  satisfied  by  the  full  hearing  that  may 
be  obtained  by  exercising  the  right  to  appeal. 
Lent  f.  Tillson,  140  U.  S.  316.  326,  et  seq., 
35  L.  ed.  419,  424.  11  Sup.  Ct,  Rep.  826; 
Winona  &,  St.  P.  Land  Co.  c.  Minnesota,  159 
U.  S.  526.  537,  40  L.  cd.  247.  251,  16  Sup. 
Ct.  Rep.  83;  Wells,  F.  &  Co.  r.  Xevada,  248 
U.  S.  165,  168,  63  L.  ed.  190.  192,  39  Sup. 
Ct.  Rep.  62.  And  see  Capital  Traction  Co.  r. 
Hof,  174  U.  8.  1,  18-30,  45,  43  L.  ed.  873, 


868 


FED.  STAT.  ANN.— 1920  SUPP. 


Amend.  14,  §  i 


879-883,  889,  19  Sup.  Ct.  Rep.  680."  Bragg 
r.  Weaver,  (1919)  251  U.  S.  67,  40  S.  Ct.  62, 
64  U.  S.  (L.  ed.)  — . 

a.  Must  Be  Proyision  for  Compensation 
(1)  In  General   (p.  825) 

Due  process  of  law  requires  compensation. 
—  The  property  rights,  if  any,  of  one  con- 
tracting with  a  state  for  the  construction 
of  a  waterway,  cannot  be  said  to  have  been 
taken  without  due  process  of  law  by  state 
legislation  vacating  a  portion  of  such  water- 
way and  vesting  title  thereto  in  a  mimicipal 
corporation,  where  there  was  adequate  pro- 
vision in  the  state  law  for  assured  payment 
without  unreasonable  delay  of  any  compensa- 
tion due  such  contractor  on  account  of  such 
taking.  Hays  f.  Seattle,  (1920)  261  U.  S. 
233,  40  S.  Ct.  126,  64  U.  S.  (L.  ed.)  — , 
affirming  (W.  D.  Wash.  1916)  226  Fed.  287! 

(9)    May  Authorize   Possession    Before  De- 
termination of  Amount   (p.  829) 

Where  adequate  provision  is  made  for  the 
certain  payment  without  imreasonable  delay 
of  compensation  for  property  taken  by  emi- 
nent domain,  the  taking  does  not  contra- 
vene due  process  of  law  merely  because  it 
precedes  the  ascertainment  of  what  compen- 
sation is  just.  Bragg  v.  Weaver,  (1919)  261 
U.  S.  67,  40  S.  Ct.  62,  64  U.  S.  (L.  ed.)  —. 

(10)    Tribunal  to  Assess  Compensation 

(a)  In  General   (p.  829) 

To  same  effect  as  original  annotation,  see 
Railway  Steel  Spring  Co.  v.  Chicago,  etc.,  R. 
Co.,   (N.  D.  111.  1919)    261   Fed.  690. 

42.  Regulating  Pwrauit  of  OooupatUma 

a.  Practice  of  Medicine 

(1)   In  General  (p.  830) 

Notice  and  opportunity  to  be  heard  are 
essential  to  the  validity  of  a  proceeding 
before  the  Board  of  Medical  Examiners  to 
revoke  the  license  of  a  physician  for  unpro- 
fessional conduct.  Suckow  t\  Medical  Ex- 
aminer, (Cal.  1920)   187  Pac.  966. 

43.  As  Affecting  Oonveydnoe  of  or  Title  to 

Land 

c.  Restraining  Right  of  Alienation   (p.  837) 

Foreign  corporations.— A  state  statute 
under  which  conveyances  to  a  foreign  corpo- 
ration of  real  property  situated  within  the 
state  are  invalid,  though  executed  and  de- 
livered in  another  state,  if  the  grantee  had 
not  theretofore  filed  a  copy  of  its  charter 
with  the  secretary  of  state,  does  not  take 
property  without  due  process  of  law.  Mun- 
day  V.  Wisconsin  Trust  Co.,  (1920)  262  U.  S. 
499,  40  S.  Ct.  365,  64  U.  S.  (L.  ed.)  — , 
affirming  (1918)  168  Wis.  31,  168  N.  W.  393, 
169  N.  W.  612. 


107.  Tawation 

a.  In  General   (p.  860) 

Imposition  of  occupational  tax.- -A  state 
may  constitutionally  impose  an  occupational 
tax  which  is  in  no  sense  a  tax  upon  property 
but  is  well  understood  to  be  a  tax  on  the 
right  to  carry  on  trade  or  to  transact  busi- 
ness. State  V.  Carrel,  (1919)  99  Ohio  St. 
220,  124  N.  K  134. 

b.    For   Public    Purposes    (p.    861) 
Carrying-  on    of    various    enterprises    by 
state. —  State   taxation  to  enable  the   state 
of  North  Dakota  to  carry  out  such  enter- 
prises as  a  state  bank,  a  state  warehouse, 
elevator,  and  flour  mill  system,  and  a  state 
home  building   project,   all   of   which   have 
been    sanctioned    by    united    action    of    the 
people  of  the  state,  its  legislature,  and  its 
courts,  cannot  be  said  to  deny  taxpayers  the 
protection  which  the  constitutional  guaranty 
of  due  process  of  law  affords  against  the  tak- 
ing of  property  for  uses  that  are  private. 
Green  r.  Frazier,   (1920)   253  U.  S.  233,  40 
S.  Ct.  499,  64  U.  S.   (L.  ed.)   —  (affurming 
(N.  D.   1920)    176  N.  W.   11),  wherein  the 
court  said:     "What  is  a  public  purpose  haa 
given  rise  to  no  little  judicial  consideration. 
Courts,  as  a  rule,  have  attempted  no  judicial 
definition  of  a  *  public '  as  distinguished  from 
a  '  private '  purpose,  but  have  leift  each  caae 
to  he  determined  by  its  own  peculiar  circum- 
stances.   Gray,  Limitations  of  Taxing  Power, 
§  176:     'Necessity  alone  is  not  the  test  by 
which  the  limits  of  state  authority  in  this 
direction  are  to  be  defined,  but  a  wise  states- 
manship must  look  beyond  the  expenditures 
which  are  absolutely  needful  to  the  continued 
existence  of  organized  government,  and  em- 
brace others  which  may  tend  to  make  that 
government  subserve  the  general  well-being  of 
society,  and  advance  the  present  and  prospec- 
tive happiness  and  prosperity  of  the  people.' 
Cooley,  Justice,  in  People  ea  ril.  Detroit  & 
H.  R.  Co.  V.  Salem,  20  Mich.  452,  4  Am.  Rep. 
400.     Questions  of  policy  are  not  submitted 
to    judicial    determination,   and    the    courts 
have  no  general  authority  of  supervision  over 
the  exercise  of  discretion  which,  under  our 
system,  is   reposed   in  the   people   or   other 
departments  of  government.     Cnicago,  B.  & 
Q.  R.  Co.  t?.  McGuire,  219  U.  S.  549,  569,  56 
L.  ed.  328,  339,  31  Sup.  Ct.  Rep.  259;  Ger- 
man Alliance  Ins.  Co.  r.  Lewis,  233  U.  S. 
389,  58  L.  ed.   1011,  L.  R.  A.  1915C.  1189, 
34  Sup.  Ct.  Rep.  612. 

"  With  the  wisdom  of  such  legislation,  and 
the  soundness  of  the  economic  policy  in- 
volved, we  are  not  concerned.  Whether  it 
will  result  in  ultimate  good  or  harm  it  is 
not  within  our  province  to  inquire. 

"  We  come  now  to  examine  the  grounds 
upon  which  ti^e  supreme  court  of  North 
Dakota  held  this  legislation  not  to  amount 
to  a  taking  of  property  without  due  process 
of  law.  The  questions  involved  were  given 
elaborate  consideration  in  that  court,  and  it 
held,  concerning  what  may  in  general  tenoa 
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be  denominated  the  '  banking  legislation/ 
that  it  was  justified  for  the  purpose  of  pro- 
yiding  banking  facilities,  and  to  enable  the 
state  to  carry  out  the  purposes  of  the  other 
acts,  of  which  the  Mill  &  Elevator  Associa- 
tion Act  is  the  principal  one.  It  justified  the 
Mill  &  Elevator  Association  Act  by  the 
peculiar  situation  in  the  state  of  North 
Dakota,  and  particularly  by  the  great  agri- 
cultural industry  of  the  state.  It  estimated 
from  facts  of  which  it  was  authorized  to 
take  judicial  notice,  that  90  per  cent  of  the 
wealth  produced  by  the  state  was  from 
agriculture;  and  stated  that  upon  the  pros- 

iily  and  welfare  of  that  industry  other 
business  and  pursuits  carried  on  in  the 
state  were  largely  dependent;  that  the  state 
produced  125,000,000  bushels  of  wheat  each 
year.  The  manner  in  which  the  present  sys- 
tem of  transporting  and  marketing  this  great 
crop  prevents  the  realization  of  what  are 
deemed  just  prices  was  elaborately  stated. 
It  was  affirmed  that  the  annual  loss  from 
these  sources  (including  the  loss  of  fertility 
to  the  soil  and  the  failure  to  feed  the  by- 
products of  grain  to  stock  within  the  state) 
amounted  to  fifty-five  millions  of  dollars  to 
the  wheat  raisers  of  North  Dakota.  It 
answered  the  contention  that  the  industries 
involved  were  private  in  their  nature,  by 
stating  that  alt  of  them  belonged  to  the 
state  of  North  Dakota,  and  therefore  the 
activities  authorized  by  the  legislation  were 
to  be  distinguished  from  business  of  a  private 
nature  having  private  gain  for  its  objective. 

"As  to  the  Home  Building  Act,  that  was 
sustained  because  of  the  promotion  of  the 
general  welfare  in  providing  homes  for  the 
people,  a  large  proportion  of  whom  were 
tenants,  moving  from  place  to  place.  It  was 
believed  and  afiirmed  by  the  supreme  court 
of  North  Dakota  that  the  opportunity  to 
secure  and  maintain  homes  would  promote 
the  general  welfare,  and  that  the  provisions 
of  the  statutes  to  enable  this  feature  of  the 
system  to  become  dfective  would  redound  to 
the  general  benefit. 

'*As  w  have  said,  the  question  for  us  to 
consider  and  determine  is  whether  this  sys- 
tem of  legislation  is  violative  of  the  Federal 
Constitution  because  it  amounts  to  a  taking 
of  property  without  due  process  of  law.  The 
precise  question  herein  involved »  so  far  as 
we  have  been  able  to  discover,  has  never 
been  presented  to  this  court.  The  nearest 
approach  to  it  is  found  in  Jones  r.  Port- 
land, 245  U.  S.  217,  62  L.  ed.  252,  L.  R.  A. 
1918G,  705,  38  Sup.  Gt.  Bep.  112,  Ann.  Gas. 
1018E,  660,  in  which  we  held  that  an  act 
of  the  state  of  Maine,  authorizing  cities  or 
towns  to  establish  and  maintain  wood,  coal, 
and  fuel  yards  for  the  purpose  of  selling 
these,  necessaries  to  the  innabitants  of  cities 
and  towns,  did  not  deprive  taxpayers  of  due 
process  of  law  within  the  meaning  of  the 
14th  Amendment.  In  that  case  we  reiter- 
ated the  attitude  of  this  court  towards  state 
legislation,  and  repeated  what  had  been  said 
bffore,  that  what  was  or  was  not  a  public 


use  was  a  question  concerning  which  local 
authority,  legislative  and  judicial,  had 
especial  means  of  securing  information  to 
enable  them  to  form  a  judgment;  and  par- 
ticularly, that  the  judgment  of  the  highest 
court  of  the  state,  declaring  a  given  use  to 
be  public  in  its  nature,  would  be  accepted  by 
this  court  unless  clearly  unfounded.  In  that 
case  the  previous  decisions  of  this  court,  sus- 
taining this  proposition,  were  cited  with  ap- 
proval, and  a  quotation  was  made  from  the 
opinion  of  the  supreme  court  of  Maine,  jus- 
tifying the  legislation  under  the  conditions 
prevailing  in  that  state.  We  think  the  prin- 
ciple of  that  decision  ia  applicable  here. 

"This  is  not  a  case  of  undertaking  to 
aid  private  institutions  by  public  taxation, 
as  was  the  fact  in  Citizens'  8av.  &  L.  Asso. 
V,  Topeka,  20  Wall.  666,  22  L.  ed.  461.  In 
many  instances  states  and  municipalities 
have  in  late  years  seen  fit  to  enter  upon 
projects  to  promote  the  public  welfare  which, 
in  the  past,  have  been  considered  entirely 
within  tne  domain  of  private  enterprise. 

"  Under  the  peculiar  conditions  existing 
in  North  Dakota,  which  are  emphasized  in 
the  opinion  of  its  highest  court,  if  the  state 
sees  fit  to  enter  upon  such  enterprises  as  are 
here  involved,  wiUi  the  sanction  of  its  Con- 
stitution, its  legislature,  and  its  people^  we 
are  not  prepared  to  say  that  it  is  within 
the  authority  of  this  court,  in  enforcing  the 
observance  of  the  14th  Amendment,  to  set 
aside  such  action  by  judicial  decision.'' 

In  Scott  V,  Frazier,  (D.  C.  N.  D.  1910) 
258  Fed.  669,  wherein  it  was  held  that  the 
final  decision  of  whether  a  tax  is  for  a  pub- 
lic purpose  is  for  the  courts  and  not  the 
legislature,  the  court  said: 

''The  Fourteenth  Amendment  contains  no 
express  language  limiting  the  taxing  power 
of  states.  Laws  have  been  condemned  by 
holding  that  a  tax  for  a  purely  private  pur- 
pose deprives  the  taxpayer  of  his  j^operty 
without  due  process  of  law.  When  is  a  tax 
for  a  'purely  private  purpose'  within  this 
rulet 

"(a)  The  only  cases  in  the  federal  courts 
in  which  laws  have  been  condemned  are  those 
in  which  bonds  or  public  funds  were  given  as 
a  mere  gratuity  to  a  privately  owneof  manu- 
facturing enterprise  to  encourage  its  estab- 
lishment within  the  city.  Such  are  the  cases 
cited  by  counsel  for  plaintiff.  Loan  Associa- 
tion i\  Tgpeka,  20  Wall.  655,  22  L.  Ed.  455 : 
City  of  Parkersburg  v.  Brown,  106  U.  S. 
487,  1  Sup.  Ct.  442,  27  L.  Ed.  238;  Cole  r. 
City  of  La  Grange,  113  U.  S.  1,  5  Sup.  Ct. 
416,  28  L.  Ed.  896;  Dodge  v.  Mission  Town- 
ship, 107  Fed.  827,  46  C.  C.  A.  661,  54 
L.  R.  A.  242. 

"(b)  I  have  not  been  able  to  discover  any 
instance  in  which  the  Supreme  Court  has 
held  invalid  an  exercise  of  the  taxing  power 
of  the  state  for  establishing  and  maintain- 
ing an  industry  which  was  owned  by  the 
state  or  a  municipality.  Such  is  the  charac- 
ter of  all  the  laws  here  assailed.  The  indus- 
tries are  to  be  owned  by  the  state  or  cities. 
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The  latest  expression  ol  the  Supreme  Court 
on  the  subject  is  Jones  1;.  City  of  Portland. 
245  U.  S.  2ir,  38  Sup.  Ct.  112,  62  L.  Ed.  252, 
L.  R.  A.  1918C,  765,  Ann.  Cas.  1918E,  660, 
sustaining  a  statute  of  the  state  of  Maine 
authorizing  cities  to  establish  and  maintain 
wood,  coal,  and  fuel  yards  for  the  purpose  of 
selling  at  cost  wood,  coal  and  fuel  to  their 
inhabitants.  This  decision  is  the  more  im- 
pressive because  a  similar  law  had  been 
held  invalid  by  the  Supreme  Court  of  Massa- 
chusetts and  by  some  other  state  courts.'' 

p.  As  to  Whether  Property  Within  or  Outside 

the  State 

(1)    In  General    (p.  866) 

Income  received  by  resident  from  nonresi- 
dent trustee. —  A  state  may,  without  deny- 
in|^  due  process  of  law,  tax  the  income  re- 
ceived by  a  resident  from  securities  held  for 
her  benefit  by  the  trustee  in  a  trust  created 
and  administered  by  the  law  of  another 
state,  and  not  directly  taxable  to  the  trustee. 
Maguire  i\  Trefry,  (1920)  253  U.  S.  12. 
40  S.  Ct.  417,  64  U.  S.  L.  ed.)  —  (affirm- 
ing (1918)  230  Mass.  503,  120  N.  E.  162), 
wherein  the  court  said:  ^' Of  the  nature  of 
the  tax  the  chief  justice  of  Massachusetts, 
speaking  for  the  supreme  judicial  court,  said : 
*  The  income  tax  is  measured  by  reference 
to  the  riches  of  the  person  taxed  actually 
made  available  to  him  for  valuable  use  dur- 
ing a  given  period.  It  establishes  a  basis 
of  taxation  directly  proportioned  to  ability 
to  bear  the  burden.  It  is  founded  upon  the 
protection  afforded  to  the  recipient  of  the 
income  by  the  government  of  the  common- 
wealth of  his  residence  in  his  person,  in  his 
right  to  receive  the  income,  and  in  his  en- 
joyment of  the  income  when  in  his  posses- 
sion. That  government  provides  for  him  all 
the  advantages  of  living  in  safety  and  in 
freedom,  and  of  being  protected  by  law.  It 
gives  security  to  life,  liberty,  and  the  other 
privileges  of  dwelling  in  a  civilized  com- 
munity. It  exacts  in  return  a  contribution 
to  the  support  of  that  government,  measured 
by  and  biased  upon  the  income,  in  the  frui- 
tion of  which  it  defends  him  from  unjust 
interference.  It  Is  true  of  the  present  tax, 
as  was  said  by  Chief  Justice  Shaw  in  Bates 
V.  Boston,  5  Cush.  93,  at  page  99:  *' The 
assessment  does  not  touch  the  fund,  or  con- 
trol it;  nor  does  it  interfere  with  the  trustee 
in  the  exercise  of  his  proper  duties;  nor  call 
him,  nor  hold  him,  to  any  accountability.  It 
affects  only  the  income,  after  it  has  been 
paid  by  the  trustee"  to  the  beneficiary.* 

"  We  see  no  reason  to  doubt  the  correct- 
ness of  thip  view  of  the  nature  and  effect  of 
the  Massachusetts  statute,  and  shall  accept 
it  for  the  purpose  of  considering  the  Federal 
question  before  us,  which  arises  from  the 
contention  of  the  plaintiff  in  error  that  the 
imposition  of  the  tax  was  a  denial  of  due 
process  of  law  within  the  protection  of  the 
14th  Amendment  to  the  Federal  Constitu- 
tion, because,  it  is  alleged,  the  effect  of  the 


statute  is  to  subject  property  to  taxation 
which  is  beyond  the  limits  and  outside  the 
jurisdiction  of  the  state.  To  support  tlits 
contention  the  plaintiff  in  error  relies  pri- 
marily upon  the  decision  of  this  court  in 
Union  Refrigerator  Transit  Co.  c.  Kentucky, 
199  U.  S.  194,  50  L.  ed.  150,  26  Sup.  Ot.  Rep. 
36,  4  Ann.  Cas.  493.  In  that  case  we  held 
that  tangible,  personal  property,  permanently 
located  in  another  state  than  that  of  the 
owner,  where  it  had  acquired  a  situs,  and 
was  taxed  irrespective  of  the  domicil  of  the 
owner,  was  beyond  the  taxing  power  of  the 
state,  and  that  an  attempt  to  tax  such  prop- 
erty at  the  owner's  doraicil  was  a  denial  of 
due  process  of  law  under  the  14th  Amend- 
ment. This  ruling  was  made  with  reference 
to  cars  of  the  Transit  Company  permanently 
employed  outside'  the  state  of  the  owner  *s 
residence.  In  that  case  this  court,  in  the 
opinion  of  Mr.  Justice  Brown,  speaking  for 
it,  expressly  said  that  the  taxation  of  in- 
tangible personal  property  was  not  involved. 
199  U.  S.  211. 

'*  It  is  true  that  in  some  instances  we  have 
held  that  bonds  and  bills  and  notes,  although 
evidences  of  debt,  have  come  to  be  regarded 
as  property  which  may  acquire  a  taxable 
situs  at  the  place  where  they  are  kept,  which 
may  be  elsewhere  than  at  the  domicil  of  the 
owner.  These  cases  rest  upon  the  principle 
that  such  instruments  are  more  than  mere 
evidences  of  debt,  and  may  be  taxed  in  the 
jurisdiction  where  located,  and  where  they 
receive  the  protection  of  local  law  and  au- 
thority. Blackstone  r.  Miller,  1^8  U.  S. 
189,  206,  47  L.  ed.  430,  445,  23  Sup.  Ct 
Rep.  277;  People  ex  rel.  Jefferson  r.  Smith, 
88  N.  Y.  576,  585.  At  the  last  term  we  held 
in  De  Ganay  r.  Lederer,  260  U.  S.  370.  6: 
L.  ed.  1042,  39  Sup.  Ct.  Rep.  524,  that  stocks 
and  bonds  issued  by  domestic  corporations, 
and  mortgages  secured  on  domestic  real 
estate,  although  owned  by  an  alien  nonresi- 
dent, but  in  the  hands  of  an  agent  in  tln^ 
country  with  authority  to  deal  with  tlicm. 
were  subject  to  the  Income  Tax  Law  of 
October  3,  1913  (38  Stat,  at  L.  166,  chap.  16, 
4  Fed.  Stat.  Ann.  2d  ed.  p.  236). 

*'  In  the  present  case  we  are  not  dealing 
with  the  right  to  tax  securities  which  have 
acquired  a  local  situs,  but  are  concerned 
with  the  right  of  the  state  to  tax  the  bene- 
ficiary of  a  trust  at  her  residence,  although 
the  trust  itself  may  be  created  and  adminis- 
tered under  the  laws  of  another  state. 

**ln  Fidelity  A  Columbia  Trust  Co.  v. 
Louisville,  245  U.  S.  54,  38  Sup.  Ct.  40.  62 
L.  Ed.  145,  L.  R.  A.  1918C,  124,  we  held 
that  a  bank  deposit  of  a  resident  of  Ken- 
tucky in  the  bank  of  another  state,  where  it 
was  taxed,  might  be  taxed  as  a  credit  belongs 
ing  to  the  resident  of  Kentucky.  In  that 
case  Union  Transit  Co.  v.  Kentucky,  supra, 
was  distinguished  and  the  principle  was  af- 
firmed that  the  state  of  the  owner's  domicile 
might  tax  the  credits  of  a  resident  although 
evidenced    by    debts   due   from   residents   of 
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another  state.  This  is  the  general  rule  recog- 
nized in  the  maxim  *mobilia  sequuntur  per- 
sonam,' and  justifies,  except  under  exceptional 
circumstances,  the  taxation  of  credits  and 
beneficial  interests  in  property  at  the  domi- 
cile of  the  owner.  We  have  pointed  out  in 
other  decisions  that  the  principle  of  that 
maxim  is  not  of  universal  application  and 
may  yield  to  the  exigencies  of  particular 
situations.  But  we  think  it  is  applicable 
here." 

Property  of  foreign  interstate  railway  com- 
pany sitnated  outside  state. — A  state,  when 
taxing  a  foreiffn  interstate  railway  company, 
cannot  take  into  account  the  property  of 
such  railway  company  situated  outside  the 
state  unless  it  can  be  seen  in  some  plain  and 
fairly  intelligible  way  that  such  property 
adds  to  the  value  of  the  railway  and  the 
rights  exercised  in  the  state.  Thus  a  state 
may  not,  consistently  with  the  commerce  and 
due  process  of  law  clauses  of  the  Federal  Con- 
stitution, fix  the  value  of  the  property  of 
foreign  interstate  railway  companies  for  the 
purpose  of  levying  a  special  excise  tax  upon 
the  doing  of  business  in  the  state  by  taking 
the  total  value  of  the  stock  and  bonds  of 
each  railway  company  and  assessing  the  pro- 
portion of  this  value  that  the  main  track 
mileage  bears  to  the  main  track  of  the  whole 
line,  where,  by  reason  of  topographical  con- 
ditions, the  cost  of  the  lines  in  that  state 
was  much  less  than  in  other  states,  and  the 
great  and  very  valuable  terminals  of  the 
railways  are  in  other  states,  and  where  the 
valuations  as  made  include  such  items  as 
bonds  secured  by  mortgage  of  lands  in  other 
states,  a  land  grant  in  another  state,  and 
other  property  that  adds  to  the  riches  of  the 
corporation,  but  does  not  affect  that  part  of 
the  railway  in  the  state.  Wallace  v.  Hines, 
(1920)  263  U.  S.  66,  40  S.  Ct.  435,  64  U.  8. 
(L.  ed.)  — . 

Taxation  of  intangible  property  which  is 
capital  doing  business  in  a  state. — A  state 
statute  is  constitutional  which  directs  that 
a  tax  be  assessed  upon  that  portion  of  a  cor- 
poration's intangible  property  which  is  capi- 
tal doing  business  within  the  state.  Mexi- 
can Petroleum  Corp.  v.  Bliga,  (R.  I.  1920) 
110  Atl.  867. 

q.  Of  Railroads 

(1)    On  a  Mileage  Basis    (p.  869) 

Taxation  on  a  mileage  basis  of  property 
of  public  utilities  operated  as  a  continuous 
property  in  more  than  one  coimty  does  not 
deny  due  process  of  law.  State  r.  State 
Board  of  Equalization,  (1919)  56  Mont.  413, 
185  Pac.  708,  186  Pac.  697. 

w.  Of  Capital  Stock   (p.  874) 

A  state  may,  consistently  with  the  Four- 
teenth Amendment,  tax  a  corporation  organ- 
ized under  its  Jaws  upon  the  value  of  its  out- 
standing capital  stock,  although  the  corpora- 
tion's property  and  business  are  entirely  in 


another  state.  Cream  of  Wheat  Co.  v.  Grand 
Forks  County,  (1920)  253  U.  S.  325,  JO 
S.  Ct.  558,  64  U.  S,  (L.  ed.)  —  (affirming 
(1918)  41  N.  D.  — ,  170  N.  W.  863),  wherein 
the  court  said: 

**  The  company  concedes  that  the  state 
of  North  Dakota  might  constitutionally  have 
imposed  a  franchise  tax  upon  a  corporation 
organized  under  its  laws,  even  though  it  had 
no  property  within  the  state.  The  conten- 
tions are  that  the  supreme  court  of  North 
Dakota  erred  in  holding  that  the  tax  here  in 
question  was  a  franchise  tax;  that  it  was  in 
reality  a  property  tax  upon  intangible  prop- 
erty; that  the  company's  intangible  prop- 
erty must  be  deemed  to  have  been  located 
where  its  tangible  property  was;  and  that 
in  taxing  property  beyond  its  limits  North 
Dakota  violated  rights  guaranteed  by  the 
14th  Amendment.  The  view  which  we  take 
of  the  matter  renders  it  unnecessary  to  con- 
sider the  question  whether  or  not  the  law 
under  discussion  imposed  a  franchise  tax  or 
a  property  tax.  Compare  Hamilton  Mfg. 
Co.  r.  Massachusetts,  6  Wall.  632,  18  L.  ed. 
904;  Com.  V.  Hamilton  Mfg.  Co.  12  Allen, 
298.  The  view  also  renders  it  unnecessary  to 
consider  whether  the  company,  having  been 
incorporated  in  North  Dakota  after  the  en- 
actment of  the  law  in  question,  is  in  a  posi- 
tion to  complain.  Compare  interstate  Con- 
sol.  Street  R.  Co.  t\  Massachusetts,  207  IT.  S. 
79;  84,  52  L.  ed.  Ill,  114,  28  Sup.  C?t.  Rep. 
26,  12  Ann.  Cas.  555;  International  &  G.  N. 
R.  Co.  r.  Anderson  County,  246  U.  S.  424, 
433,  62  L.  ed.  807,  816,  38  Sup.  Ct.  Rep.  370; 
Corry  r.  Baltimore,  196  U.  8.  466,  49  L.  ed. 
556,  26  Sup.  Ct.  Rep.  297. 

"The  company  was  confessedly  domiciled 
in  North  Dakota,  for  it  was  incorporated 
under  the  laws  of  that  state.  As  said  by  Mr. 
Chief  Justice  Taney :  *  It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty.*  Bank  of  Augusta  c. 
Earle,  13  Pet.  519,  588,  10  L.  ed.  274,  307. 
The  fact  that  its  property  and  business  were 
entirely  in  another  state  did  not  make  it  any 
less  subject  to  taxation  in  the  state  of  its 
domicile.  The  limitation  imposed  by  the  i .. 
Amendment  is  merely  that  a  state  may  not 
tax  a  resident  for  property  which  has  ac- 
quired a  permanent  situs  beyond  its  bounda- 
ries. This  is  the  ground  on  which  the  ferry 
franchise  involved  in  Louisville  &  J.  Ferry 
Co.  i\  Kentucky,  188  U.  S.  385,  47  L.  ed. 
513,  23  Sup.  Ct.  Rep.  463  (an  incorpoivai 
hereditament  partaking  of  the  nature  of  real 
property),  and  the  tangible  personal  prop 
crty  permanently  outside  the  state,  involved 
in  Delaware,  L.  &  W.  R.  Co.  r.  Pennsylvania, 
198  U.  S.  341,  49  L.  ed.  1077,  25  Sup.  a. 
669,  49  L.  Ed.  1077,  and  Union  Transit  Co. 
r.  Kentucky,  199  U.  S.  194,  26  Sup.  Ct.  36, 
fiO  L.  Ed.  150.  4  Ann.  Cas.  493,  were  held 
immune  from  taxation  by  the  states  in  which 
the  companies  were  incorporated.  The  limi- 
tation upon  the  power  of  tax&tion  does  not 
apply    even    to    tangible    personal    property 
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without  the  state  of  the  corporation's  domi- 
cile, if,  like  a  seagoing  vessel,  the  property 

4as  no  permanent  situs  anywhere.  Southern 
Pacific  Co.  i".  Kentucky,  222  U.  S.  63,  68,  32 
Sup.  Ct.  13,  56  L.  Ed.  96.  N"or  has  it  any 
application  to  intangible  property  (Union 
Transit  Co.  v,  Kentucky,  supra,  109  U.  S. 
206,  26  Sup.  Ct.  36,  50  L.  Ed.  150,  4  Ann. 
Cas.  493;  Hawley  t?.  Maiden,  232  U.  S.  1.  1 1 
34  Suf.  Ct.  201,  59  L.  Ed.  477,  Ann.  Cas. 
1910C,  842),  even  though  the  property  is 
also  taxable  in  another  state  by  virtue  of 
having    acquired    a   '*  business    situs "   there 

,  (Fidelity  &  CJolumbia  Tiust  Co.  v.  Louisville, 
.  246  U.  S.  64,  69,  38  Sup.  Ct.  40,  62  L.  Ed. 
.  146,  L.  R.  A.  1918C,  124).    As  stated  in  that 
case: 

"  *  It  it  unnecessary  to  consider  whether  the 
distinction  between  a  tax  measured  by  cer- 
tain property  and  a  tax  on  that  property 
could  be  invoked  in  a  case  like  this.  Flint 
V.  Stone-Tracy  Co.,  220  U.  S.  107,  146,  162, 
.  31   Sup.  Ct.  342,  56  L.  Ed.  389,  Ann.  Cas. 

,^}912B,    1312,    et   aeq.      Whichever   this   tax 

:  technically  may  be,  the  authorities  show  that 
it  must  be  sustained.' 

"  Counsel  for  the  company  direct  our  at- 
tention to  cases  like  Adams  Express  Co.  v. 
Ohio,  166  U.  S.  194,  227,  17  Sup.  Ct.  305, 
41  L.  Ed.  683,  and  166  U.  S.  186,  17  Sup. 
Ct  604,  41  L.  Ed.  9^,  which  hold  that  a 
state  may  tax  a  foreign  corporation,  not 
only  on  the  value  of  its  tangible  property 
wilidn  the  state,  but  also  on  that  proportion 
^  Its  entire  intangible  property  which  is 
fairly  represented  by  and  must  be  included, 
in  order  to  place  a  just  value  on  the  tangi- 
ble property  located  and  the  business  trans- 

,  acted  there.  The  conclusion  drawn  by  them 
is  that  the  situs  of  the  intangible  property 
must  be  with  Uie  tangible;  otherwise,  they 
say,  we  must  hold  that  it  is  in  two  places 

I  at  once  ^and  that  it  may  be  subjected  to 
double  taxation.  To  this  it  is  sufficient  to 
say  that  the  Fourteenth  Amendment  does 
not  prohibit  double  taxation.  Coe  t\  Errol, 
116  U.  S.  617,  624,  6  Sup.  Ct.  476,  29  L.  Ed. 
716;  Kidd  v.  Alabama,  188  U.  S.  730,  732, 
23  Sup.  Ct.  401,  47  L.  Ed.  669;  Fidelity  & 
Columbia  Trust  Co.  v.  Louisville,  supra" 

z.  Succession  or  Inheritance  Tax  (p.  875) 

A  istate  does  not  in  effect  tax  property 
beyond  its  territorial  jurisdiction,  and  thus 
take  property  without  due  process  of  law, 
.  merely  because  it  adopts  as  the  measure  of 
'  {f,n  inheritance  tax  upon  the  transfer  of  cer- 
tain local  property  of  a  nonresident  decedent 
passing  by  will  or  intestacy  the  proportion 
which  the  specified  local  property  bears  to 
the  entire  estate  of  the  decedent,  wherever 
situated.  Maxwell  v.  Bugbee,  (1919)  250 
U.  S.  525,  40  S.  Ct.  2,  63  U.  S.  (L.  ed.)  — , 
affirming  (1917)  90  N.  J.  L.  707,  101  Atl. 
248;  Hill  i\  Bugbee,  (1919)  250  U.  S.  525, 
40  S.  Ct.  2,  63  U.  S.  (L.  ed.)  — ,  affirming 
(1918)  92  N.  J.  L.  614,  106  Atl.  893. 


ai.  Income  Tax  (p.  876) 
State  law  impoeing  income  tax  on  non- 
residents.—  A  state  may,  consistently  with 
due  process  of  law,  impose  an  annual  tax 
upon  the  net  income  derived  by  nonresidents 
from  property  owned  by  them  within  the 
state,  and  from  any  business,  trade,  or  pro- 
fession carried  on  by  them  within  its  boraers. 
Shaffer  v.  Carter,  (1920)  262  U.  S.  37,  40 
S.  Ct.  221,  64  U.  S.  (L.  ed.)  — ,  wherein  the 
court  said :  *'  The  contention  that  a  state  is 
without  jurisdiction  to  impose  a  tax  upon 
the  income  of  nonresident8>  while  raised  in 
the  present  case,  was  more  emphasized  in 
Travis  t;.  Yale  &  T.  Mfg.  Co.  decided  this 
clav  [252  U.  S.  60,  post,  243,  40  Sup.  Ct.  Hep. 
— J,  involving  the  Income  Tax  Law  of  the 
state  of  New  York.  There  it  was  contended, 
in  substance,  that  while  a  state  may  tax  the 
property  of  a  nonresident  situate  within  its 
borders,  or  may  tax  the  incomes  of  its  own 
citizens  and  residents  because  of  the  privi- 
leges they  enjoy  under  its  Constitution  and 
laws  and  the  protection  they  receive  from  the 
Htate,  yet  a  nonresident,  although  conduct- 
ing a  business  or  carrying  on  an  occupation 
there,  cannot  be  requir^  through  income 
taxation  to  contribute  to  the  governmental 
expenses  of  the  state  whence  his  income  is 
derived;  that  an  income  tax,  as  against  non- 
i^sidents,  is  not  only  not  a  property  tax,  but  is 
not  an  excise  or  privilege  tax,  since  no  privi- 
lege is  granted ;  the  right  of  the  noncitizen  to 
carry  on  his  business  or  occupation  in  the 
taxing  state  being  derived,  it  is  said,  from 
the  provisions  of  the  Federal  Constitution. 

"  This  radical  contention  is  easily  answered 
by  reference  to  fundamental  principles.  In 
our  system  of  government  the  states  have 
general  dominion,  and,  saving  as  restricted 
by  particular  provisions  of  the  Federal  (Con- 
stitution, complete  dominion  over  all  persons, 
property,  and  business  transacted  within 
their  borders;  they  assume  and  perform  the 
duty  of  preserving  and  protecting  all  such 
persons,  property,  and  business,  and,  in  con- 
sequence, have  the  power  normally  pertaining 
to  governments  to  resort  to  all  reasonable 
forms  of  taxation  in  order  to  defrav  the 
governmental  expenses.  (Certainly  they  are 
not  restricted  to  property  taxation,  nor  to 
any  particular  form  of  excises.  In  well-or- 
dered society,  property  has  value  chiefly  for 
what  it  is  capable  of  producing,  and  the 
activities  of  mankind  are  devoted  largely  to 
making  recurrent  gains  from  the  use  and  de- 
velopment of  property,  from  tillage,  i:iining, 
manufacture,  from  the  employment  of  human 
skill  and  labor,  or  from  a  combination  of 
some  of  these;  gains  capable  of  being  ae- 
voted  to  their  own  support,  and  the  surplus 
accumulated  as  an  increase  of  capital.  Thn 
the  state,  from  whose  laws  property  and 
business  and  industry  derive  the  protection 
and  security  without  which  production  and 
gainful  occupation  would  be  impossible,  is 
debarred  from  exacting  a  share  of  those 
gains  in  the  form  of  income  taxes  for  the 
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support  of  the  government,  is  a  propoBition 
so  wholly  inconsistent  with  fundamental 
principles  as  to  be  refuted  by  its  mere  state- 
ment. Tliat  it  may  tax  the  land  but  not  the 
crop,  the  tree  but  not  the  fruit,  the  mine  or 
well  but  not  the  product,  the  business  but 
not  the  profit  derived  from  it,  is  wholly  in- 
admissible. 

''  Income  taxes  are  a  recognized  method  of 
distributing  the  burdens  of  government, 
favored  because  requiring  contributions  from 
thoee  who  realize  current  pecuniary  benefits 
under  the  protection  of  the  government,  and 
because  the  tax  may  be  readily  proportioned 
to  their  ability  to  pay.  Taxes  of  this  char- 
acter were  imposed  by  several  of  the  states  at 
or  shortly  after  the  adoption  of  the  Federal 
Constitation.  New  York  Laws  1778,  chap. 
17;  Report  of  Oliver  Wolcott,  Jr.,  Secretary 
of  the  Treasury,  to  4th  Congress,  2d  Seas. 
(1796),  concerning  direct  taxes;  American 
State  Papers,  1  Finance,  423,  427,  429,  437, 
439.  .  .  .  The  fact  that  it  required  the  per- 
sonal skill  and  management  of  appellant  to 
bring  his  income  from  producing  property  in 
Oklahoma  to  fruition,  and  that  his  manage- 
ment was  exerted  from  his  place  of  businese 
in  another  state,  did  not  deprive  Oklahoma  of 
jurisdiction  to  tax  the  income'  which  arose 
within  its  own  borders.  The  personal  ele- 
ment cannot,  by  any  fiction^  oust  the  juris- 
diction of  the  state  within  which  the  income 
actually  arises  and  whose  authority  over  it 
operates  in  rem.  At  most  there  might  be 
a  question  whether  the  value  of  the  service 
of  management  rendered  irom  without  the 
state  ought  not  to  be  allowed  as  an  expense 
incurred  in  producing  the  income;  but  no 
such  question  is  raised  in  the  present  case, 
henoe  we  express  no  opinion  upon  it." 

No  violation  of  due  process  of  law  results 
from  the  exercise  by  the  state  of  New  York 
of  its  jurisdiction  to  tax  incomes  of  non- 
residents arising  from  any  business,  trade, 
profession,  or  occupation  carried  on  within 
it£  borders,  and  to  enforce  payment  so  far  as 
it  can  by  the  exercise  of  a  just  control  over 
persons  and  property  witihin  the  state,  and 
by  a  garnishment  of  credits  (of  which  the 
withholding  provision  of  such  law  is  a 
practical  equivalent).  Travis  r.  Yale,  etc., 
Mfg.  Co.,  (1920)  262  U.  S.  60,  40  S.  Ct.  228, 
64  U.  S.  (L.  ed.)  — •,  affirming  (S.  D.  N.  Y. 
1919)  262  Fed.  676. 

A  nonresident  whose  entire  property  within 
the  state  consists  of  oil-producing  land,  oil 
and  gas  mining  leaseholds,  and  other  property 
used  in  the  production  of  oil  and  gas,  and 
whose  entire  net  income  in  the  state  was 
derived  from  his  oil  operations,  which  he 
managed  in  that  and  other  states  as  one  bus- 
iness, having  proceeded,  with  notice  of  a  law 
of  the  state  taxing  incomes  derived  by  non- 
residents from  business  carried  on  within 
its  borders,  to  manage  the  property  and  con- 
duct the  business  out  of  which  arose  the  in- 
come taxed  under  such  law,  cannot  claim  that 


the  state  exceeded  its  power  or  authority  so 
as  to  deny  due  process  of  law  by  treating  his 
property  interests  and  his  business  as  a 
single  entity  and  enforcing  payment  of  the 
tax  by  the  imposition  of  a  lien  to  be  f ol* 
lowed  by  execution  or  other  appropriate 
process  upon  all  the  property  employed  by 
him  within  the  state  in  the  business. 
Shaffer  c.  Carter,  ( 1920)  262  U.  S.  87,  40 
S.  Ct.  221,  64  U.  S.   (L.  ed.)  — . 

The  Delaware  Income  Tax  Law  was  held 
not  violative  of  this  section  in  State  1?.  Fin- 
der, (Del.  1919)   108*Atl.  43. 

11.  Assessments  for  Public  Improvements 

(1)   In  General    (p.   879) 

No  provision  for  remonstrance. —  Dtie  proc* 
ess  of  law  is  not  denied  by  a  charter  which 
does  not  provide  for  a  remonstrance  by  abut- 
ters against  the  paving  of  streets  used  for 
business  purposes.  Brougham  v.  Kansas 
City,   (W.  D.  Mo.  1920)   263  Fed.  116. 

(6)  With  Regard  to  Special  Benefits  (p.  882) 

Railway  right  of  way.— A  special  assess- 
ment for  a  local  drain  upon  a  railway  right 
of  way  if  benefited  is  not  violative  of  the 
14th  Amendment.  Northern  Pac.  R.  Co.  «• 
Sargent  County,  (N.  D.  1919)  174  N.  W.  811, 
folloioing  Northern  Pac.  R.  Co.  v.  Richland 
County,  (1914)  28  N.  D.  172,  148  N.  W.  645, 
Ann.  Cas.  1916E  674,  L.  R.  A.  1916A  129. 

(8)  Taxing  District  in  Legislative  Discretion, 

(p.  885)  ; 

The  legislative  determination  as  to  what 
lands  within  a  local  improvement  district 
will  be  benefited  by  an  improvement  ia  oon- 
dusive  upon  the 'owners  and  the  courts,  and 
can  be  assailed  only  where  the  legislative  ac- 
tion is  arbitrary,  wholly  unwarranted,  a 
flagrant  abuse,  and,  by  reason  of  its  arbir 
trary  character,  a  confiscation  of  particular 
property.  The  declaration  by  the  legislature 
that  the  real  property  of  a  railway  company 
within  a  roaa  improvement  district  will  be 
benefited  by  the  construction  of  a  contem- 
plated road  improvement  in  such  district 
cannot  be  said  to  be  so  arbitrary,  capricious, 
or  confiscatory  as  to  invalidate  ah  assess- 
ment for  benefits  against  such  real  property 
of  the  railway  company,  where  there  is  evi- 
dence that  the  improved  road,  by  making 
more  accessible  a  village  terminus  where  the, 
railway  company  in  question  had  the  only, 
line,  and  by  developing  the  adjacent  country, 
would  increase  the  company's  business  and 
would  divert  business  from  a  place  where 
there  was  a  competing  railroad,  and  that  be- 
fore the  road  was  completed  a  large  gan- 
producing  district  was  discovered  not  far 
from  the  improved  road  which  was  tribntanr 
to  it.  Branson  t\  Bush,  (1919)  261  U.  S. 
182,  40  S.  Ct.  113,  64  U.  S.  (L.  ed.)  — , 
reversing  (C.  C.  A.  8th  Cir.  1918)  248  Fed. 
377,  160  C.  C.  A.  387. 
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ml.  Notice  and  Opportunity  to  Be  Heard 

(2)  In  Assessments  for  Public  Improvements 

(a)    In  General    (p.   890) 

Hearing  by  board  of  supervisors  sitting 
as  board  of  equalization. —  The  hearing  by 
a  board  of  supervisors,  sitting  as  a  board  of 
equalization,  of  all  complaints  and  objections 
respecting  assessments  for  public  improve- 
ments, which  was  provided  for  by  a  city  char- 
ter, satisfies  the  requirement  of  due  process 
of  law,  although  such  board  apparently  is 
given  power  only  to  make  recommendations 
to  the  Doard  of  public  works  for  relief,  where 
such  charter  provision  is  construed  by  the 
btate  courts  as  not  taking  away  the  legisla- 
tive power  and  discretion  of  the  board  of 
supervisors  and  vesting  it  in  the  board  of 
public  works,  but  as  empowering  the  former 
board  to  pass  an  assessing  ordinance  charg- 
ing property  with  the  cost  of  an  improve- 
ment which,  according  to  its  judgment,  would 
be  just  and  equitable.  Farncomb  v.  Denver, 
(1920)  252  U.  S.  7,  40  S.  Ct.  271,  64  U.  S. 
(L.  ed.)  — ,  atHrming  (1»18)  64  Colo.  13, 
171   Pac.  66. 

Dr'>inage  assessment. —  The  right  of  a  per- 
son to  contest  judicially  the  validity  of  a 
drainage  assessment  is  property  and  Its  de- 
nial constitutes  a  violation  of  the  due  process 
of  law  clause  even  though  the  validity  of  a 
bond  issue  is  involved  and  a  statute  pro- 
vides that  ''no  court  shall  have  jurisdiction 
to  entertain  any  contest  wherein  their  valid- 
ity or  constitutionality  is  questioned."  God- 
chaux  Co.  r.  Estopinal,  (1920)  146  La.  405, 
83  So.  690. 

(b)    On   Question  of   Benefits    (p.   891) 

Hearing  on  protest  sufficient. —  The  fact 
that  no  notice  and  hearing  is  required  on 
the  preliminary  determination  of  benefits 
from  a  street  improvement  does  not  invali- 
date the  statute  if  provision  is  made  for  a 
hearing  on  objections  made  by  abutting  own- 
ers. Pryor  r.  Western  Pav.  Co.,  (Okla. 
1919)   184  Pac.  88. 

(3)    Judicial   Proceeding  Not   Essential 

(p.  894) 

In  assessments  for  local  improvements. — 
A  state  statute  providing  for  review  before 
municipal  authorities  only  of  the  question 
whether  a  contract  for  local  improvements 
has  been  let  to  the  lowest  responsible  bidder 
does  not  violate  the  due  process  of  law  clause 
of  the  Constitution.  People  t-.  Omen,  (1919) 
290  III.  59,  124  N.  E.  860. 

(6)   By  Board  of  Revision   (p.  897) 

To  same  effect  as  original  annotation,  see 
Hayes  Wheel  Co.  r.  American  Distributing 
Co.,  (C.  C.  A.  6th  Cir.  1919)  257  Fed.  881, 
169  C.  C.  A.  31,  wherein  it  was  said:  "  The 
fact  that  the  statute  declares  final  the  de- 
cision of  this  board  of  appeal  does  not  effect 
a  denial  of  due  process.  The  right  of  appeal 
from  the  decision  of  an  administrative  board 
in   assessing  taxes  and   valuing  property   is 


not  necessary.  *  One  hearing  is  sufficient  to 
constitute  due  process.*  Mich.  Central  R.  R. 
Co.  V.  Powers,  201  U.  S.  a'  pages  301,  302, 
26  Sup.  Ct.  at  page  466,  .50  L.  Kd.  744.  ;A 
day  in  court  is  a  matter  of  right  in  judicial 
proceedings,  but  administrative  proceedings 
rest  upon  different  principles.*  *' 

X.  Who  May  Invoke  Conbtitutiowal 

Right 

1.  In  General  (p.  903) 
One  who  is  not  himself  denied  some  con- 
stitutional right  or  privilege  cannot  be  heard 
to  raise  constitutional  questions  on  behalf  of 
wime  other  persons,  who  may  at  some  future 
time  be  affected.  Adams  v.  American  Agri- 
cultural Chemical  Co.,  (Fla.  1919)  82  So. 
850. 
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ei.  Relation  of  employer  and  em- 
ployee, 878. 
(3)   EmployerB'       Liability 
Act,  878. 
il.  Regulating  pursuit  of  occupa- 
tions, 878. 
(1)   Practice     of     medicine, 
878. 

(a)  In  general,  878. 

(b)  Requiring    physi- 

cians to  report 
contagious   dis- 
eases, 878. 
gl.  Game  and  fish  laws,  87^. 

(3)  Regulating         catching 
fish,  879. 
f2.  Regulating   erection   of  build- 
ings, 879. 
z2.  State  taxation,  879. 
-    (1)   Equality,  879. 

(a)  In  general,  879. 

(b)  Power    of   classi- 

fica  t  i  o  n, 
879. 
aa.  In    general, 
879. 
(7)  Exemption    from    taxa- 
tion, 889. 
( a )   In  general,  880. 
(10)   Assessments     for     local 
improvements, 
880. 

(a)  In  general,  880. 

(b)  Giving    residents 

privilege  of 
protesting 
against  im- 
provem  e  n  t  s, 
880. 

(24)  Graduated  income  tax, 
880. 

(32)  Succession  or  inherit- 
ance taxes,  881. 

(a)  In   general,    881. 
(40))  Occupation  taxes,  881. 

(b)  Discrimin  a  t  ing 

against  foreign 
corpora  t  i  o  n, 
881. 
(m)   Use     of     trading 
stamps,  881. 

IV.  The  Equal  Pbotection  of  the  Laws 

4.  As  Affected  by  State  Action 

a.  Power  to  Classify  Subjects  of  Legislation 

(1)    In   General    (p.   922) 

Civil  service  laws. — A  county  civil  service 
act  exempting  from  examination  persons  who 
have  been  on  the  pay  roll  of  such  county 
continuously  for  the  four  years  Immediately 
preceding  the  date  upon  which  the  civil 
service  law  took  effect,  and  exempting  per- 
fions  being  in  the  service  and  on  the  pay 
roll  of  the  county  less  than  four  years,  and 
requiring  the  latter  class  to  take  only  a 
noncompetitive  examination  to  retain  their 
offices  or  positions,  is  not  discriminatory  and 
class  legislation.  State  r.  Buech,  (Wis. 
1920)    177  N.  W.  781. 


Prohibiting  soliciting  employment  to  col- 
lect claims. —  Constitutional  rights  are  not 
violated  by  a  state  statute  which  makes  it  a 
criminal  offense  for  any  person  by  personal 
solicitation  to  seek  employment  to  prosecute 
or  collect  claims,  including  unliquidated 
claims  for  personal  injuries,  although  the 
state  may  have  made  causes  of  action  in  tort, 
as  well  as  in  contract,  assignable.  McClos- 
key  V.  Tobin,  (1920)  252  U.  S.  107,  40  S.  Ct. 
306,  64  U.  S.  (L.  ed.)  — ,  wherein  the  court 
said  > 

"Article  421  of  the  Penal  Code  of  Texas 
defined,  with  much  detail,  the  offense  of 
barratry.  In  McCloskey  v.  San  Antonio  Trac- 
tion Co.  (Tex.  Civ.  App.)  192  S.  W.  1116,  a 
decree  for  an  injunction  restraining  the  plain- 
tiff in  error  from  pursuing  the  practice  of 
fomenting  and  adjusting  claims  was  reversed 
on  the  ground  thai  this  section  had  super- 
seded the  common  law  offense  of  barratry 
and  that  by  the  CJode  *  only  an  attorney  at 
law  is  forbidden  to  solicit  employment  in 
any  suit  himself  or  by  an  agent.'  Article 
421  was  then  amended  (Act  March  29,  1917', 
c.  133  [Vernon's  Ann.  Pen.  Code  Supp.  Tex. 
1918,  art.  421])  so  as  to  apply  to  any  per- 
son who  '  shall  seek  to  obtain  employment 
in  any  claim,  to  prosecute,  defend,  present  or 
collect  the  same  by  means  of  personal  solici- 
tation of  such  employment.  .  .  .*  Thereafter 
McCloskey  was  arrested  on  an  information 
which  charged  him  with  soliciting  employ- 
ment to  collect  two  claims,  one  for  personal 
injuries,  the  other  for  painting  a  buggy.  He 
applied  for  a  writ  of  habeas  corpus,  which 
was  denied  both  by  the  county  court  and  the 
Court  of  Criminal  Appeals.  The  case  comes 
here  uiider  section  237  of  the  Judicial  Code, 
McCloskey  having  claimed  below,  as  here, 
that  the  act  under  which  he  was  arrested 
violates  rights  guaranteed  him  by  the  Four- 
teenth Amendment. 

"  The  contention  is  that,  since  the  state 
had  made  causes  of  action  in  tort  as  well  as 
in  contract  assignable  (Railway  t?.  Ginther, 
96  Tex.  295,  72  S.  W.  166),  they  had  become 
an  article  of  commerce;  that  the  business  of 
obtaining  adjustment  of.  claims  is  not  inher- 
ently evil;  and  that  therefore,  while  regula- 
tion was  permissible,  prohibition  of  the  busi- 
ness violates  rights  of  liberty  and  property 
and  denies  equal  protection  of  the  laws.  The 
contention  may  be  answered  briefly.  To  pro- 
hibit solicitation  is  to  regulate  the  business, 
not  to  prohibit  it.  Compare  B razee  r.  Michi- 
gan, 241  U.  S.  340,  36  Sup.  Ct.  561,  60  L. 
Ed.  1034,  Ann.  Cas.  1917C,  522.  The  evil 
against  which  the  regulation  is  directed  is 
one  from  which  the  English  law  has  long 
sought  to  protect  the  community  through 
proceedings  for  barratry  and  champerty.  Co. 
Litt.  p.  368  (Day's  Edition,  1812,  vol.  2, 
§  701,  r368,  bl)  ;  1  Hawkins,  Pleas  of  the 
Crown  (6th  Ed.)  524;  Peck  i\  Heurich,  167 
U.  S.  624,  630,  17  Sup.  Ct.  927,  42  L.  Ed.  302. 
Kegulation  which  aims  to  bring  the  conduct 
of  the  business  into  harmony  with  ethical 
practice  of  the  legal  profession,  to  which  it 
is  necessarily  related,  is  obviously  reasonable. 
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Ford  r.  Munroe  (Tex.  Civ.  App.)  144  S.  W. 
340.  The  statute  is  not  open  to  the  objec- 
tions urged  against  it." 

d.  Exercise  of  Police  Power 

(1)  In  General  (p.  927) 

Requiring  street  railway  to  sprinkle  por- 
tion of  streets. —  The  equtd  protection  of  the 
laws  ia  not  denied  to  a  street  railway  com- 
pany by  a  municipal  ordinance  under  which 
it  is  required  to  sprinkle  the  surface  of  the 
streets  occupied  by  its  railway  between  the 
railb  and  tracks,  and  for  a  sufficient  distance 
beyond  the  outer  rails,  so  as  effectually  to 
lay  the  dust  and  prevent  the  same  from 
arising  when  the  cars  are  in  operation.  Pa- 
oAfic  Gas,  etc..  Go.  v.  Police  Gt.,  (1919)  251 
TJ.  S.  22,  40  S.  Ct.  79,  64  U.  S.  (L,  ed.)  — , 
affirming  (1915)  28  Gal.  App.  412,  152  Pac. 
928. 

e.  State   Control  Over  Court  Procedure 
(1)  In  General   (p.  931) 

Lack  of  uniformity  of  judicial  decisions. — 
One  against  whom  a  judicial  decision  has 
been  rendered  can  base  no  rights,  under  the 
equal  protection  of  the  laws  clause  of  the 
Federal  Constitution,  upon  a  later  decision 
between  strangers  which  is  asserted  to  be 
irreconcilable  on  a  matter  of  law  with  the 
earlier  decision.  This  constitutional  pro- 
vision does  not  assure  uniformity  of  judicial 
decisions.  Milwaukee  Electric  Ry.,  etc.,  Go. 
€.  Wisconsin,  (1920)  252  U.  S.  100,  40  S. 
Ct.  306,  64  U.  S.  (L.  ed.)  —  {affirming 
(1917)  166  Wis.  163,  164  N.  W.  844), 
wherein  the  court  said: 

''The  company  also  insists  that  the  ordi- 
nance is  void  because  it  denies  equal  protec- 
tion of  the  laws.  The  contention  rests  upon 
the  fact  that  since  entry  of  the  judgment 
below,  the  supreme  court  of  the  state  has 
decided  Superior  v,  Duluth  Street  R.  Co. 
166  Wis.  487,  165  N.  W.  1081,  which  the 
company  alleges  is  not  reconcilable  with  its 
decision  in  this  caae.  The  similarity  of  the 
ordinances  and  conditions  in  the  two  cases 
does  not  seem  to  us  as  clear  as  is  asserted. 
But,  however  that  may  be,  the  14th  Amend- 
ment does  not,  in  guaranteeing  equal  protec- 
tion of  the  laws,  assure  uniformity  of  judi- 
cial decisions  (Backus  Jr.  &,  Sons  r.  Fort 
Street  Union  Depot  Co.  169  U.  S.  567,  569, 
42  L.  Ed.  853,  859,  18  Sup.  Ct.  Rep.  445), 
any  more  than,  in  guaranteeing  due  process, 
it  assures  immunity  from  judicial  error  (Cen- 
tral Land  Go.  v,  Laidley,  159  U.  S.  103,  40 
L.  ed.  91,  16  Sup.  Ct.  Rep.  80;  Tracey  V. 
Ginzberg,  205  U.  S.  17t),  51  L.  ed.  755,  27 
Sup.  Ct.  Rep.  461).  Unlike  Gelpcke  t^.  Du- 
buque, 1  Wall.  175,  17  L.  ed.  520,  and  Muhl- 
ker  V,  New  York,  197  U.  S.  644,  49  L.  ed. 
872,  25  Sup.  Gt.  Rep.  622,  where  protection 
was  afforded  to  rights  acquired  on  the  faith 
of  decisions  later  overruled,  the  company 
seeks  here  to  base  rights  on  a  later  decision 
between  strangers,  which,  it  alleges,  is  irre- 


concilable on  a  matter  of  law  with  a  decision 
theretofore  rendered  against  it.  The  con- 
tention is  clearly  unsound." 

Abrogating  defenses  of  certain  sureties. — 
A  statute  providing  that  "no  change  or 
alteration  in  the  plans,  building,  construc- 
tion or  method  of  payment  shall  in  any  way 
avoid  or  affect "  the  liability  on  a  building 
contractor's  bond  limiting  sureties  to  such 
defense  as  the  principal  could  make,  does  not 
deny  the  equal  protection  of  the  laws. 
Wright  t\  A.  G.  McAdams  Lumber  Co.,  (Tex. 
Civ.  App.  1920)  218  S.  W  571. 

(5)  Venue  (p.  933) 

To  same  effect  as  original  annotation,  see 
People  !?.  Evanoff,  (Gal.  App.  1919)  187  Pac 
54. 

(20)   Costs  Generally  (p.  938) 

Dispensing  w'th  cost  bond. —  A  statute  per- 
mitting eminent  domain  proceedings  to  con- 
demn land  for  highway  purposes  to  be  insti- 
tuted without  the  giving  of  a  cost  bond  is 
not  "  a  suspension  of  general  law  for  the 
benefit  of  particular  individuals."  State 
Highway  Dept.  v.  MitcheU,  (Tenn.  1919)  21€ 
S.   yV,  33o. 

(21)   Allowance    of     Attorney's     Fees     and 

Damages 

(a)  In  General  (p.  938) 

Action  for  wages. —  A  state  statute  allow- 
ing an  attorney's  fee  to  be  taxed  in  an  action 
against  a  corporation  for  wages  is  invalidL 
Anderson  r.  Uncle  Sam  Gil  Co.,  (Kan.  1920) 
186  Pac.  198. 

h.  Relating  to  Grimes 

(4)  Different  Sentences  (p.  948) 

Statute  allowing  discretion  to  court. — 
A  penal  statute  does  not  deny  equal  pro- 
tection of  the  law  because  it  provides  for  a 
wide  range  between  the  minimum  and  the 
maTimum  sentence  which  may  be  imposed. 
Ea  p.  iMxsGee,  (Nev.  1920)  189  Pac  622. 

(5)  Different  Penalties  for  Different  Offenses 

(p.  1K») 

Allowing  jury  to  fix  place  of  imprisonment 
in  certain  caaes% — ^A  statute  penalizing  car- 
nal intercourse  with  a  female  under  the  age 
of  eighteen  is  not  invalid  because  it  permits 
the  jury  to  award  imprisonment  either  in  the 
county  jail  or  in  the  state  prison  where  the 
female  is  over  sixteen  but  requires  imprison- 
ment in  the  state  prison  if  she  is  under  six- 
teen. Ew  p.  Todd,  (GaL  App.  1919)  18« 
Pac.  790. 

A  statute  making  certain  acts  inimical  to 
the  morals  of  children  a  felony  is  valid 
though  other  closely  related  offenses  against 
children  are  misdemeannors  only.  People  v. 
Camp,    (Cal.   App.    1919)    183  Pac.   84i>. 
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L  Race  Distinctions  and  Discriminations 

(1)    Exclusion  of  N«groes  from  Juries 

(a)   In  General  (p.  950) 

Most  be  discrimination. —  The  constitution 
does  not  guarantee  the  presence  of  members 
of  the  same  race  as  the  accused  on.  each  jury. 
It  protects  only  against  discrimination  on  ac- 
count of  race  or  color*  Owens  v.  Com.,  (Ky. 
1920)  222  S.  W.  524. 

1.   Corporations,  Officers  and  Stockholders 

(1)  Individuals  and  Corporations   (p.  968) 

Punishing  corporations  more  severely  than 
individuals. — An  anti-trust  law  imposing  on 
corporations  penalties  more  severe  than  those 
provided  in  case  of  the  violation  of  the  same 
law  by  individuals  does  not  deny  the  equal 
protection  of  the  law.  Com.  v.  Hattield 
Case  Co.,  (1919)  1«6  Ky.  411,  217  S.  W.  126. 

■ 

(2)  Foreign  Corporations 

(e)  Nonresident  Domestic  C<»poration8  and 
Foreign  Corporations    (p.  971) 

Discrimination  between  domestic  corpora- 
tions which  do  no  business  in  state  and  those 
which  do  business  both  outside  and  inside 
state. —  The  exemption  of  domestic  corpora- 
tions doing  business  outside  the  state,  but 
none  within  the  state,  except  the  holding  of 
atookholders'  meetings,  from  the  payment  of 
any  income  tax,  while  domestic  corporations 
doing  business  both  within  and  wi&out  the 
state  are  required  to  pay  a  tax  on  income 
derived  from  their  business  transacted  out- 
side the  state  as  well  as  upon  the  income 
derived  from  that  done  within  the  state, 
which  is  the  result  of  Va.  Laws  1910,  chi^ 
472,  read  in  connection  with  Laws  1916,  chap. 
495,  amounts  to  an  arbitrary  discrimination 
forbidden  by  the  equal  protection  of  the  laws 
clause  of  the  14th  Amendment  to  the  Federal 
Constitution.  F.  S.  Koyster  Guano  Co.  v. 
Virginia,  (1920)  253  U.  S.  412,  40  S.  Ct.  660, 
64  U.  S.  (L.  ed.)  — ,  wherein  the  court  said: 
"It  is  unnecessary  to  say  that  the  'equal 
protection  of  the  laws '  required  by  the 
14th  Amendment  does  not  prevent  the  states 
from  resorting  to  classification  for  the  pur- 
poses of  legislation.  Numerous  and  familiar 
decisions  of  this  court  establish  that  they 
have  a  wide  range  of  discretion  in  that  re- 
gard. But  the  classification  must  be  reason- 
able, not  arbitrary,  and  must  rest  upon  some 
ground  of  difference  having  a  fair  and  sub- 
stantial relation  to  the  object  of  the  legisla- 
tion, so  that  all  persons  similarly  circum- 
stanced shall  be  treated  alike.  The  latitude 
of  discretion  is  notably  wide  in  the  classifica- 
tion of  property  for  purposes  of  taxation  and 
the  granting  of  partial  or  total  exemptions 
upon  grounds  of  policy.  Bell's  Gap  R.  Co.  r. 
Pennsylvania,  134  U.  S.  232,  237,  33  L.  ed. 
892,  896,  10  Sup.  Ct.  Rep.  533;  Michigan 
C.  R.  Co.  P.  Powers,  201  U.  S.  246,  293,  50 


L.  ed.  744,  761,  26  Sup.  Ct.  Rep.  459;  Keeney 
V,  New  York,  222  U.  8.  525,  636,  66  L.  ed. 
299,  305,  38  L.  R.  A.  (N.  S.)  1139,  32  Sup. 
Ct.  Rep.  105;  Citizens*  Teleph.  Co.  v.  Fuller, 
229  U.  S.  322,  329,  57  L.  ed.  1206,  1213.  33 
Sup.  Ct.  Rep.  833;  Northwestern  Mut.  L.  Ins. 
Co.  i\  Wisconsin,  247  U.  S.  132,  139,  62  L.  ed. 
1026,  1037,  38  Sup.  Ct.  Rep.  444.  Neverthe- 
less, a  discriminatory  tax  law  cannot  be  sus- 
tained against  the  complaint  of  a  party  ag- 
grieved if  the  classification  appear  to  be  alto- 
gether illusory.  Now  both  of  the  taxing  pro- 
visions here  in  question  relate  to  corpora- 
tions organized  under  the  laws  of  Virginia. 
It  is  the  object  of  chapter  496  to  exempt  such 
corporations  from  income  taxes  (as  well  as 
taxes  upon  intangible  property)  where  they 
do  no  business  within  the  state  except  hold- 
ing their  stockholders'  meetings  therein; 
manifestly  in  recognition  of  the  fact  that 
Virginia  corporations  so  circumstanced  derive 
no  govenmiental  protection  from  the  state 
warranting  the  imposition  of  taxes  upon 
their  incomes  derived  from  without  the  state, 
or  property  taxes  upon  their  intangibles,  and 
in  recognition  of  the  impolicy,  if  not  in- 
justice, of  imposing  such  taxes  upon  them 
while  they  are  liable,  and  presumably  sub- 
jected, to  taxation  in  the  state  or  states 
•where  their  income-producing  business  is  con- 
ducted. But  no  ground  is  suggested,  nor  can 
we  conceive  of  any,  sustaining  this  exemp- 
tion which  does  not  apply  with  equal  or 
greater  force  as  a  ground  for  exempting 
from  taxation  the  income  of  Virginia  cor- 
porations derived  from  sources  without  the 
state  where  the.*  also  \  ransnct  income-produc- 
ing business  within  the  state.  Corporations 
of  this  class  derive  no  more  protection  from 
the  state  of  their  origin  with  respect  to  their 
outside  business,  and  are  no  less  subject  to 
taxation  by  the  states  in  which  such  business 
is  co&ducted,  than  corporations  of  the  other 
class;  and  they  are  required  to  comply  with 
the  same  laws  as  to  the  payment  of  organiza- 
tion taxes  and  annual  registration  fees  and 
franchise  taxes  to  the  state  of  origin.  Their 
business  done  within  the  state  presumably  is 
of  some  general  benefit  to  the  state,  certainly 
enriches  its  treasury  by  the  amount  of  the 
taxes  they  pay  upon  the  income  derived  there- 
from; and  the  imposition  upon  them  under 
chapter  472  of  taxes  not  only  upon  this  in- 
come but  also  upon  income  that  they  derive 
from  business  conducted  outside  of  the  state 
(similar  income  of  the  favored  corporations 
being  exempted)  has  the  effect  of  discriminat- 
ing against  them  'for  that  which  ought  to 
operate,  if  at  all,  in  their  favor.  It  is  obvioiu 
that  the  ground  upon  which  the  discrimina- 
tion is  rested  has  no  fair  or  substantial  re- 
lation to  the  proper  object  sought  to  be  wy 
complished  by  the  legislation.  It  follows  that 
it  is  arbitrary  in  effect ;  and  none  the  less  be- 
cause it  is  probable  that  the  unequal  opera- 
tion of  the  taxing  system  was  due  to  inad- 
vertence rather  than  design." 
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m.  Railroad  Companies 

(4)   Distinguishing  Between  Street  Railway 
and  Steam   Railroad    (p.  077) 

Employers'  Liability  Act. — A  state  statute 
malcing  the  provisions  of  the  federal  Employ- 
ers' ,  Liability  Act  applicable  to  intrastate 
railroads  is  not  class  legislation,  though  em- 
ployees on  street  railways  and  the  like  are 
not  included  in  the  benefits  thereof.  Archi- 
bald i\  Northern  Pac.  R.  Co.,  (1919)  108 
Wash.  97,  183  Pac.  96. 

w.  Banking  and  Trust  Companies 
(1)   Licensing  Banking  Business   (p.  1000) 

Discretionary  power  to  charter  bank. —  A 
state  statute  providing  that  a  bank  shall  be 
chartered  by  the  superintendent  of  banks  ''  if 
in  his  opinion  the  organization  of  such  bank 
is  justified,"  does  not  deny  equal  protection 
of  the  law.  Mulkey  r.  Bennett,  (1920)  95 
Ore.  70,  186  Pac.  1115. 

A  statute  imposing  upon  the  state  securi- 
ties commission  the  duty'  of  determining 
whether  a  certificate  of  authority  to  do  busi- 
ness as  a  bank  should  be  issued,  applies  to 
proceedings  pending  before  the  superin- 
tendent of  banks  at  the  time  of  its  enact- 
ment, and  so  construed  the  statute  is  not* 
unconstitutional  as  in  contravention  of  the 
Fourteenth  Amendment.  Carlson  v.  Pearson, 
(Minn.  1920)   17«  N.  W.  346. 

di.  Vesting  Discretion  in  Municipal  Council 

and  Officers 

(1)  In  General  (p.  1027) 

Pennita  for  street  stands  for  public  livery 
cars. — An  ordinance  which  leaves  it  to  the 
unregulated  discretion  of  the  department  of 
public  safety  as  to  whom  permits  should  be 
issued  to  occupy  any  part  of  the  streets 
with  a  public  livery  car  is  unconstitutional. 
New  Orleans  v.  Badie,  (1920)  146  La.  550, 
83  So.  826,  wherein  the  court  said: 

"  We  were  informed  in  oral  argument  that 
this  was  done  because  the  city  conceded  to 
the  property  owners  abutting  the  public 
streets  the  right  to  say  who  shall  occupy 
the  streets  in  front  of  their  places  of  busi- 
ness, since  they  have  the  right  to  keep  same 
clear  for  the  use  of  their  customers  and 
lliemselves.  However,  this  only  renders  the 
system  all  the  more  obnoxious,  for,  as  was 
also  stated  in  argument,  such  proprietors 
are  permitted  to  award  such  stands  to  the 
one  who  will  pay  the  l&rgest  rental,  thus 
not  only  allowing  an  individual  to  rent  the 
public  streets  for  his  private  benefit,  but 
also  placing  in  the  hands  of  the  department, 
or  officer  to  whom  the  discretion  of  granting 
or  refusing  the  permit  is  given,  a  formidable 
weapon  for  oppression  or  corruption,  depend- 
ing solely  upon  the  wisdom  and  integrity  of 
the  officer." 


el.  Relation  of  Employer  and  Employee 
(3)   Employers*  Liability  Act  (p.  1033) 

To  same  effect  as  original  annotation,  see 
United  Verde  Copper  Co.  v,  Wiley,  (1919) 
20  Ariz.  52,5,  183  Pac.  737;  Swansea  r.  Mol- 
loy,   (1919)    20  Ariz.  531,  183  Pac.  740. 

The  California  Workmen's  Compensation 
Law  is  valid.  Fidelity,  etc.,  Co.  v.  Llewellyn 
Iron  Works,  (Cal.  App.  1919)  184  Pac. 
402. 

Occupational  Disease  Act. —  A  state  Occu- 
pational Disease  Act  giving  compensation  to 
an  employee  injured  in  health  as  a  result  of 
the  wilful  failure  of  the  employer  to  comply 
with  the  Act  was  held  not  to  deny  the  equal 
protection  of  the  law.  Lobanoski  t,  Hoyt 
Metal  Co.,  (1920)  292  111.  218,  126  N.  E. 
548. 

fl.   Regulating   Pursuit   of   Occupations 
(1)    Practice   of   Medicine 
(a)   In  General   (p.  1038) 

Discrimination    against    osteopaths. —  The 

exception  of  physicians  and  surgeons  but  not 
osteopaths  from  an  Optometry  Act  is  valid, 
Ea  p.  Rust,   (Cal.  1919)    183  Pac.  548. 

(b)    Requiring    Physicians    to   Report    Con- 
tagious Diseases   (p.  1039) 

Discrimination  against  osteopaths  in  mat- 
ter of  reportii^  vital  statistics.— A  state  stat- 
ute requiring  physicians  to  furnish  birth  and 
death  certificates  to  municipal  officers  but 
prohibiting  such  officers  from  accepting  such 
certificates  from  osteopathic  practitioners  is 
not  in  violation  of  the  equal  protection  clause 
of  the  Fourteenth  Amendment.  Keiningham 
r.  Blake,  (1919)  135  Md.  320,  109  Atl.  65, 
8  A.  L.  R.  1066,  wherein  the  court  said: 

"  The  vital  question  in  the  case  is  whether 
the  prohibition  against  the  acceptance  of 
birth  and  death  certificates  from  licensed  os- 
teopaths is  a  violation  of  any  of  their  con- 
stitutional rights.  It  is  contended  that  this 
provision  is  a  denial  of  the  equal  protection 
of  the  law  to  those  practicing  osteopathy, 
and  is  therefore  in  contravention  of  the  Four- 
teenth Amendment  of  the  federal  Constitu- 
tion. 

"  The  enactment  in  question  forms  part  of 
the  Code  article  entitled  'Health,'  and  ite 
relation  to  that  subject  is  obvious.  It  is 
therefore  within  the  scope  of  the  police 
power  of  the  state,  and  should  be  sustained 
as  an  exercise  of  that  power  unless  the 
discrimination  it  makes  can  be  held  to  be 
plainly  arbitrary  and  without  any  percep- 
tible relation  to  the  objects  sought  to  be 
accomplished.  All  reasonable  presumptions 
must  be  made  in  favor  of  the  validity  of  the 
provision.  The  judgment  of  the  Legislature 
that  such  a  regulation  is  proper  and  desir- 
able should  be  respected  and  enforced  by  the 
courts  if  there  is  any  rational  theory  upon 
which  it  can  be  supported* 
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"Tlie  separate  classification,  for  licensing 
purposes,  of  practitioners  of  medicine  and 
surgery  and  those  practicing  by  manipula- 
tion only,  cannot  be  held  to  be- unreasonable. 
Practitioners  of  the  former  class  were  li- 
censed in  this  state  many  years  before  such 
a  provision  was  made  as  to  osteopaths.  The 
methods  of  treatment,  and  the  prescribed 
qualifications,  differ  in  important  particulars 
for  the  two  classes  of  practitioners,  and  the 
differences  by  which  they  are  actually  dia- 
tln^ished  suggest  an  adequate  reason  for 
their  separate  classification  by  statute.  .  .  . 

''The  certificates  of  birth  and  death  to 
which  the  statute  refers  are  required  to  con- 
tain such  '  items  of  information  as  the  state 
registrar  of  vital  statistics  shall  deem  im- 
portant or  necessary/  in  addition  to  such 
facts  as  the  date  and  place  of  a  birth  or 
death,  the  name,  sex  and  color  of  a  child 
reported  born,  the  name,  age,  color,  occu- 
pation, condition,  and  birthplace  of  a  person 
reported  to  have  died,  the  cause  of  death, 
duration  of  illness,  and  the  name  and  ad- 
dress of  the  attending  physician.  It  was 
the  evident  theory  of  the  Legislature  that 
some  of  the  information  which  the  law  di- 
rected, or  the  state  registrar  of  vital  sta- 
tistics might  deem  necessary,  to  be  included 
in  the  birth  or  death  certificates,  could  be 
furnished  more  satisfactorily  by  a  physician 
having  the  qualifications  demanded  by  the 
statute  of  practitioners  of  medicine  and  sur-  * 
gery  than  by  those  who  were  licensed  to 
practice  osteopathy  exclusively.  As  to  the 
real  necessity  for  making  such  a  distinction, 
this  court  has  no  right  to  decide.  The  only 
inquiry  we  are  authorized  to  make  is  whether 
the  action  of  the  Legislature  in  restricting 
the  mean^  and  agencies  by  which  vital  sta- 
tistics are  to  be  obtained  is  clearly  unrea- 
sdnable." 

gl.  Game  and  Fish  Laws 

(3)  Regulating  Catching  Fish  (p.  1042) 

Act  applicable  to  single  county.— An  act 
prohibiting  the  takine  of  salt  water  crabs 
in  one  certain  county  is  valid.  State  v.  Sav- 
age, (Ore.  1919)   184  Pac.  567. 

f2.  Regulating   Erection   of  Buildings 

(p.   1052) 

Laundry  near  church.—"  In  the  instant  case, 
plaintiffs  attempted  to  install  machinery  and 
operate  a  laundry  within  ten  feet  of  the  First 
Presbyterian  Church  of  the  City  of  Nor- 
man, in  violation  of  an  ordinance  prohibit- 
ing the  installation  and  operation  of  an  oil 
mill,  tannery,  cotton  gin,  steam  laundrv,  ma- 
chine shop,  garage,  or  blacksmith  shop  within 
150  feet  of  a  church,  school,  or  hospital,  on 
the  theory  that  the  ordinance  was  void  and 
ill  violation  of  the  fourteenth  aniendiiunt  ot 
the  federal  ConHtitution.  IIpIcI,  that  such 
an  ordinance  is  of  a  regulatory  nature  and 
reasonable,  and  within  the  police  and  sani- 
tary powers  of  a  city  to  enact  and  enforce. 


and  not  in  violation  of  the  fourteenth  amend- 
ment to  the  federal  Constitution."  Walcher 
r.  First  Presbyterian  Church,  (1919)  76 
Okla.  9,  184  Pac.  106,  6  A.  L.  R.  1593. 

x2.  State  Taxation 
(1)  Equality 

(a)   In  General  (p.  1057) 

Double  taxation. —  The  14th  Amendment  to 
the  Federal  Constitution  no  more  forbids  dou- 
ble taxation  than  it  docs  doubling  the  amount 
of  the  tax,  short  of  confiscation  or  proceed- 
ings unconstitutional  on  other  grounds.  Ft. 
Smith  Lumber  Co.  v.  Arkansas,  (1920)  251 
U.  S.  532,  40  S.  Ct.  304,  64  U.  S.  (L.  ed.) 
— ,  affirming  (1919)  188  Ark.  681,  211  S.  W. 
662. 

Nothing  in  the  Federal  Constitution  or 
in  the  14th  Amendment  prevents  the  states 
from  imposing  double  taxation  or  any  other 
form  of  unequal  taxation  so  long  as  the  in- 
'equalitv  is  not  baaed  upon  arbitrary  dis- 
tinctions. Shaffer  r.  Carter,  (1920)  252 
U.  S.  37,  40  8.  Ct.  221,  64  U.  S.  (L.  ed.)  — . 

(b)  Power  of  Classification 

aa.  In   General    (p.   1058) 

Ditcriminating  between  corporations  and 
individuals. — A  state  may,  so  far  as  the  Fed- 
eral Constitution  is  concerned,  tax  its  own 
corporations  in  respeot  of  the  stock  held  bv 
them  in  other  domestic  corporations,  al- 
though individuals  are  exempt.  Ft.  Smith 
Lumber  Co.  t%  Arkansas,  (1920)  251  U.  6. 
532,  40  S.  Ct.  304,  64  U.  S.  (L.  ^.)  — 
{affirming  (1919)  138  Ark.  581,  211  S.  W. 
662),  wherein  the  court  said:  "We  are  of 
opinion  that  it  is  also  within  the  power  of 
a  state,  so  far  as  the  Constitution  of  the 
United  States  is  concerned,  to  tax  its  own 
corporations  in  respect  of  the  stock  held  bv 
them  in  other  domestic  corporations,  al- 
though unincorporated  stockholders  are  ex- 
empt. A  state  may  have  a  policy  in  taxa- 
tion. Quong  Wing  c,  Kirkendall,  223  U.  S. 
59,  63,  56  L.  ed.  350,  352,  32  Sup.  Ct.  Rep. 
192.  If  the  state  of  Arkansas  wished  to 
discourage,  but  not  to  forbid,  the  holdinsr 
of  stock  in  one  corporation  by  another,  and 
sought  to  attain  the  result  by  this  tax,  or 
if  it  simply  saw  fit  to  make  corporations  pay 
for  the  privilege,  there  would  be  nothing  in 
the  Constitution  to  hinder.  A  discrimina- 
tion between  corporations  and  individuals 
with  regard  to  a  tax  like  this  cannot  be 
pronounced  arbitrary,  although  we  may  not 
know  the  precise  ground  of  policy  that  led 
the  state  to  insert  the  distinction  in  the 
law.** 

Confining  recovery  of  back  taxes  to  thot« 
due  from  corporations. —  Confining  the  re- 
covery of  back  taxes  to  those  due  from  cor- 
)K)rations  does  not  offend  against  the  Fed- 
eral Constitution.  Ft.  Smith  Lumber  Co.  v. 
Arkansas,  (1920)  251  U.  S.  532,  40  S.  Ct. 
:}04.  64  U.  S.  (L.  ed.)  — ,  affirming  (19X9) 
138  Ark,  581,  211  S.  W.  662, 
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Taxation  of  intangible  property  which  is 
capital  doing  hnsiness  in  a  state. — A  state 
statute  is  constitutional  which  directs  that 
a  tax  be  assessed  upon  that  portion  of  a  cor- 
poration's intangible  property  which  is  capi 
tal  doing  business  within  the  state.  Mexi- 
can Petroleuin  Corp.  t?.  Bliss,  (R.  I.  1920) 
110  Atl.  86T. 

Taxation  of  employers  emplojdng  workmen 
having  no  dependents. — A  state  cannot  tax 
as  a  class  all  employers  who  employ  work- 
men haying  no  dependents  who  would  be 
entitled  to  compensation  in  case  of  fatal 
accident.  Bryant  v.  Lindsay,  (N.  J.  1920) 
110  Atl.  823,  wherein  the  court  said: 

"  Such  a  tax  has  manifestly  no  relation 
to  the  police  power;  it  is  plainly  not  a  prop- 
erty tax,  ana  when  we  consider  that  it  is 
restricted  not  merely  to  employers  generally 
who  have  in  their  employ  workmen  with  no 
dependents  entitled  to  claim,  but  employers 
of  that  character  who  are  within  section  2  oi 
the  Compensation  Act,  we  reach  a  tenuity 
of  classification  that  seems  to  us  to  deprive* 
the  class  of  any  logical  validity  and  of  all 
substantial  basis.  Southern  Railway  Go.  i\ 
Green,  21ft  U.  S.  400,  30  Sup.  Ct.  287,  54  L. 
Ed.  636,  17  Ann.  Cas.  1247. 

''From  another  standpoint  the  act  seems 
to  be  simply  a  taking  of  the  property  of  this 
class  of  employers  without  any  compensation 
therefor.  They  are  in  effect  penalized  for 
employing  men  or  women  who  are  without 
dependents  qualified  to  claim  compensation. 
If  we  were  permitted  to  comment  upon  the 
question  of  legislative  policy  which  tends  to 
dissuade  an  employer  conducting  a  hazard- 
ous occupation  from  receiving  into  his  serv- 
ice a  workman  who,  if  killed  in  that  service, 
would  not  leave  a  widow  and  infant  ch'ldren 
destitute  of  support,  it  would  be  apposite  to 
remark  that  this  is  the  precise  opposite  of 
the  policy  of  the  United  States  in  the  selec- 
tive service  draft.  But,  looking  at  the  mat- 
ter in  its  purely  legal  aspect,  we  are  clear 
that  it  is  an  attempted  exercise  of  the  power 
of  taxation  which  runs  counter  to  our  con- 
fititutional  system,  both  national  and  state, 
and  that  it  cannot  be  supported  on  that 
theory  or  on  any  other  that  has  been  sug- 
gested." 

(7)    Exemption  from  Taxation 

(a)    In  General   (p.  1065) 

Number  of  persons  affected  by  tax  exempT 
tion  statute  as  material  question. — ^A  tax  ex- 
emption statute  which  rests  upon  a  rational 
classification  is  not  to  be  stricken  down 
nierely  because  affecting  a  few  or  even  one 
in  its  practical  operation.  Massachusetts 
General  Hospital  v.  Belmont,  ( 1919)  233 
Mass.  190,  124  N.  E.  21. 

(10)    Assessments   for   Local   Improvements 

(a)   In  General   (p.  1069) 

Franchises  of  railroad  company. —  The  con- 
sideration by  assessing  officers,  conformably 


to  state  law,  of  the  franchises  of  a  railway 
company,  when  aswssing  for  a  .nubli'*  'n- 
provement  the  real  estate  of  a  railroad  com- 
pany within  the  taxing  district,  does  not, 
without  more,  justify  invalidating  the  tax 
as  a  denial  of  the  equal  protection  of  the 
laws,  on  the  theory  that  the  franchises  of 
the  railway  company  were  included  as  a  sepa- 
rate personal-property  value  in  the  real  prop- 
erty assessment,  thus  taxing  the  railway 
property  at  a  higher  rate  than  other  real 
property  in  the  district.  Branson  t\  Bush, 
(1919)  261  U.  S.  182,  40  S.  Ct.  113,  64 
U.  S.  (L.  ed.)  — ,  reversing  (CCA.  8th 
Cir.  1918)   248  Fed.  377,  160  C.  C  A.  387. 

All  abutting  property  not  included  in 
sewer  assessment  district. —  The  federal  Su- 
preme Court  will  not  interfere  on  constitu- 
tional grounds  with  sewer  assessments  merely 
because  certain  abutting  property,  a  part  of 
which  might  be  drained  into  the  sewer,  was 
omitted  from  such  district  by  the  local  au- 
thorities, where  the  state  courts  have  upheld 
the  assessments,  and  the  action  of  the  state 
authorities  cannot  be  said  to  be  arbitrary 
or  wholly  unequal  in  operation  and  effect 
Goldsmith  v.  George  G.  rrendergast  Gonstr. 
Co.,  ( 1920)  252  U.  S.  12,  40  S.  Ct.  273,  64 
U.  S.  (L,  ed.)  — ,  affirming  (1918)  273  Mo. 
184,  201  8.  W.  354. 

(b)  Giving  Residents  Privilege  of  Protesting 
against  Improvements  (p.  1070) 

A  statute  ^ving  the  right  to  resident 
owners  occupymg  property  on  a  street  to  be 
improved  by  special  assessment  to  defeat  the 
work  by  a  majority  of  the  residents  in  such 
street  petitioning  against  the  work,  is  a  limi- 
tation on  the  power  of  the  city  to  make  the 
improvement  in  the  nature  of  a  veto,  legisla- 
tive in  its  nature,  and  does  not  deny  the 
equal  protection  of  the  law  to  nonresidents. 
It  is  equal  protection  of  the  law,  and  not  the 
equal  right  to  make  laws,  that  the  Fourteenth 
Amendment  to  the  Federal  Constitution  pro- 
vides. Union  Sav.  Bank,  etc.,  Co.  v.  Jackson, 
(Miss.  1920)   84  So.  388. 

(24)  Graduated  Income  Tax  (p.  1076) 

Distribution  of  income  tax  collected  by 
state  among  taxing  districts. —  A  state  in- 
come tax  act  which  provides  for  the  distribu- 
tion among  the  several  cities,  towns  and 
taxing  districts  of  the  income  tax  collected 
by  the  state  is  not  in  violation  of  the  equal 
protection  clause  of  the  constitution.  Duffy 
17.  Burrill,  (Mass.  1919)  125  N.  E.  135, 
wherein  the  court  said: 

'"  It  has  been  argued  that  the  statute 
contravenes  the  guaranty  of  equal  protection 
of  the  laws  and  that  against  being  deprived 
of  property  without  due  process  of  law  con- 
tained in  the  Fourteenth  Amendment  to  the 
United  States  Constitution.  Of  course,  the 
provisions  of  that  amendment  are  the  law 
of  the  land  and  the  exposition  of  their  mean- 
ing by  the  Supreme  Court  of  the  United 
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States  IB  of  binding  force.  We  ftre  unable 
to  perceive  anything  in  the  present  statute 
which  violates  those  provisions.  The  income 
tax  is  levied  by  the  state  equally  upon  all 
made  subject  to  the  tax,  according  to  valid 
classifications,  for  public  purposes,  and  can 
be  expended  only  for  those  purposes.  At* 
tention  was  called  in  argument  to  the  de> 
cjsions  in  Thomaa  v.  Gay,  169  U.  S.  264,  276, 
18  Sup.  Ct.  940,  42  L.  Ed.  740,  and  Cole  9. 
La  Grange,  113  U.  S.  1,  5  Sup.  Ot.  416,  28 
It,  £d.  806.  No  diacussion  seems  to  us  to 
be  required  to  demonstrate  that  the  prin- 
ciples declared  and  applied  in  those  deci- 
sions do  not  invalidate  the  present  statute. 
While  it  was  held  in  those  decisions  that 
taxes  could  be  levied  only  for  public  pur- 
poses and  expended  only  for  public  objects, 
and  that  the  duty  and  obligations  to  pay 
taxes  is  founded  on  participation  in  benefits 
arising  from  the  promotion  of  the  public 
welfare,  it  also  was  recognised  that  in  the 
practical  administration  of  these  principles 
it  was  not  necessary  that  a  specific  personal 
advantage  be  pointed  out  as  accruing  to 
each  taxpayer  or  taxpaying  district.  It  is 
enough  if  some  general  plan  be  followed 
which  is  not  discriminatory,  arbitrary  or 
fanciful  in  its  operation,  and  which  confines 
expenditures  to  public  purposes." 

The  DeUwan  Income  Tax  Law  was  held 
not  violative  of  this  section  in  State  v 
Finder,  (Del.  1919)  108  Atl.  43. 

(32)  Succession  or  Inheritance  Tazis* 
(a)   In  General   (p.  1078) 

Property  without  state  considered  in  de* 
texminliig  tax  on  property  within  state. 

Nonresident  testators  and  intestates  are  not 
denied  the  equal  protection  of  the  laws  by  a 
state  inheritance  tax  law  under  which  the  tax 
on  the  transfer  by  will  or  intestacy  of  the  es- 
tate of  a  nonresident  decedent,  consisting  of 
property  both  withoi  and  without  the  state, 
u  first  ascertained  on  the  entire  estate  as 
though  it  were  the  estate  of  a  resident  with 
aU  the  decedent's  property,  both  real  and 
personal,  situated  within  the  state,  and  is 
then  apportioned  and  assessed  in  the  propor- 
tion that  the  taxable  estate  within  the  state 
bears  to  the  entire  estate,  wherever  situated, 
although  by  reason  of  the  graduation  of  the 
tax  the  application  of  the  apportionment 
formula  fixed  by  the  statute  may  result  in  a 
greater  tax  on  the  transfer  of  the  property  of 
the  estate  subject  to  the  state's  jurisdiction 
than  would  be  assessed  for  the  transfer  of 
an  equal  amoimt,  in  similar  manner,  of  the 
property  of  a  resident  decedent.  Maxwell 
t».  Bugbee,  (1919)  260  U.  S.  526,  40  S.  Ct. 
2,  64  U.  8.  (L.  ed.)  —,  affirming  (1917)  90 
N.  J.  L.  707,  101  Atl.  248;  HiU  v,  Bugbee, 
(1919)  260  U.  S.  626,  40  S.  C^.  2,  64  U.  S. 
(L.  ed.)  — ,  affi/mUng  (1918)  92  N.  J.  L,  614, 
106  AU*  893. 


(40)  Occupation  Taxes 

(b)  Discriminating  against  Foreign  O>rpora- 
.    tion  (p.  1082) 

A  state  statute  imposing  license  taxes  on 
the  manufacturer  or  other  person  engaged  in 
the  business  of  selling  automobiles  in  this 
state,  reducing  the  rate  if  three-fourths  of 
the  entire  assets  of  the  manufacturer  are 
invested  and  returned  for  taxes  herein,  ap- 
plies indiscriminately  to  the  manufacturers 
of  every  state,  and  being  for  the  object  of 
reducing  the  license  tax  for  selling  auto- 
mobiles in  this  state  when  the  seller  is  al- 
ready paying  a  tax  here  on  three-fourths  of 
his  assets,  is  not  in  violation  of  this  section. 
Bethlehem  Motors  Corp.  v.  Flynt,  (1919)  178 
N.  C.  399,  100  S.  E.  693. 

(m)  Use  of  Trading  Stamps   (p.  1087) 

Reqtuiing  a  license  fee  from  persons  or 
corporations  giving  trading  stamps  or  other 
similar  devices  redeemable  in  merchandise 
is  a  proper  subject  of  state  legislation.  State 
V.  J.  M.  Seney  Co.,  (1919)  134  Md.  437,  107 
Atl.  189,  wherein  tiie  court  said: 

"In  three  recent  cases  the  Supreme  Court 
of  the  United  States  has  decided  that  the 
use  of  trading  stamps,  redeemable  in  arti- 
cles of  merchandise,  is  subject  to  regulation, 
restriction,  or  prohibition  by  a  state  in  the 
&Yercise  of  its  police  power,  and  hence  is  not 
within  the  protection  of  the  federal  Consti- 
tution. Rast  V.  Van  Deman  ft  Lewis  Co.,  240 
U.  S.  342,  36  Sup.  Ct.  370,  60  L.  Ed.  679, 
L.  R.  A.  1917A,  421,  Ann.  Gas.  1917B,  456; 
Tanner  v.  Little,  240  U.  8.  369,  36  Sup.  Ct. 
379,  60  L.  Ed.  691;  Pitney  v,  Washington, 
240  U.  S.  387,  36  Sup.  Ct.  386,  60  L.  Ed.  703. 
These  decisions  were  based  on  the  theory  that 
such  a  business  is  not  so  clearly  devoid  of 
any  injurious  effect  upon  the  public  welfare 
as  to  justify  a  judicial  declaration  that  the 
effort  of  the  Legislature  to  apply  the  police 
power  to  the  subject  is  manifestly  arbitrary 
and  unreasonable  and  therefore  ineffective. 
.  .  .  The  statute,  however,  exempts  from 
the  $1,600  license  charge  any  manufacturer 
or  packer  who  issues  trading  stamps  or  simi- 
lar devices  in  connection  with  his  own  prod- 
ucts. For  the  use  of  trading  stamps  under 
such  conditions  a  license  fee  of  only  $60  is 
required  to  be  paid.  This  classification  is 
alleged  to  result  in  an  arbitrary  and  uncon- 
stitutional  discrimination.  In  our  opinion, 
the  statute  should  not  be  held  invalid  on  that 
ground.  An  essential  element  of  the  police 
power  is  the  right  of  the  Legislature  to 
classify  the  conditions  to  which  the  power  is 
applicable.  There  may  be  different  phases 
or  degrees  of  an  injury  to  which  the  public 
is  believed  to  be  exposed  and  against  which 
it  is  sought  to  be  protected  by  measures  of 
regulation  and  restraint  properly  differing  in 
their  nature  and  effect.  Unless  a  classiflcft- 
tion  adopted  by  the  L^slature  In  the  appli- 
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cation  of  the  police  power  is  plainly  arbi- 
trary and  capricious,  its  judgment  on  the 
subject  should  be  respected  and  sustained." 

Vol.  Xi,  p.  1110,  amend.  16. 

<«IiLCO]he"  as  including  stock  dividend. — 
The  word  '*  income  '  as  used  in  this  amend- 
ment does  not  include  a  stock  dividend.  Such 
a  dividend  is  capital  and  not  Income  and  can 
be  taxed  only  if  the  tax  is  apportioned 
iimong  the  several  states  in  accordance  with 
urt.  1,  sec.  2,  d.  3  (see  vol.  X,  p.  335)  and 
art.  1,  sec.  9,  cl.  4  (see  vol.  X,  p.  887)  of  the 
Constitution.  Eisner  v.  Macomber,  (1920) 
252  U.  S.  189,  40  S.  Ct.  189,  64  U.  S.  (U 
ed.)  —  {following  Towne  r.  Eisner,  (1018) 
246  U.  S.  418,  38  S.  Ct.  158,  62  U.  S.  (L.  ed.) 
372),  wherein  the  court  said:  **  The  Six- 
teenth Amendment  must  be  construed  in 
connection  with  the  taxing  clauses  of  the 
original  Constitution  and  the  effect  attrib- 
uted to  them  before  the  amendment  was 
adopted.  In  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  158  U.  S.  601,  15  Sup.  Ct.  912, 
39  L.  Ed.  1108,  under  the  Act  of  August  27, 
1894  (28  Stat.  509,  553,  c.  349,  f  27),  it  was 
held  that  taxes  upon  rents  and  profits  of 
real  estate  and  upon  returns  from  invest- 
ments of  personal  property  were  in  effect 
direct  taxes  upon  the  property  from  which 
such  income  arose,  imposed  by  reason  ol 
ownership;  and  that  Congress  could  not  im- 
pose such  taxes  without  apportioning  them 
among  the  states  according  to  population,  as 
required  by  article  1,  S  ?»  cl.  3,  and  section  9, 
cl.  4,  of  the  original  Constitution. 

''Afterwards,  and  evidently  in  recognition 
of  the  limitation  upon  the  taxing  power  of 
Congress  thus  determined,  the  Sixteenth 
Amendment  was  adopted,  in  words  lucidly 
expressing  the  object  to  be  accomplished: 
*  The  Congress  shall  have  power  to  lay  and 
collect  taxes  on  incomes,  from  whatever 
source  derived,  without  apportionment  among 
the  several  states,  and  without  regard  to  anv 
census  or  enumeration.'  As  repeatedly  held, 
this  did  not  extend  the  taxing  power  to  new 
subjects,  but  merely  removed  the  necessity 
which  otherwise  might  exist  for  an  appor- 
tionment among  the  states  of  taxes  laid  on 
income.  Brushaber  v.  Union  P.  R.  Co.,  240 
U.  S.  1,  17-19,  60  L.  ed.  493,  501,  502, 
L.  R.  A.  1917D,  414,  36  Sup.  Ct.  Rep.  236, 
Ann.  Cas.  1917'B,  713;  Stanton  r.  Baltic  Mm. 
Co.,  240  U.  S.  103,  112  et  seq..  60  L.  ed.  546, 
663,  36  Sup.  Ct.  Rep.  278;  William  E.  Peck 
&  Co.  r.  Lowe,  247  U.  S.  165,  172,  173,  62 
L.  ed.  1049-1051,  38  Sup.  Ct.  Rep.  432. 

''A  proper  regard  for  its  genesis,  as  well 
as  its  very  clear  language,  requires  also  that 
this  Amendment  shall  not  be  extended  by 
loose  construction,  so  as  to  repeal  or  modify, 
except  as  applied  to  income,  those  provisions 
of  the  Constitution  that  require  an  appor- 
tionment according  to  population  for  direct 
taxes  upon  property,  real  and  personal.  This 
limitation  still  has  an  appropriate  and  im- 


portant function,  and  is  not  to  be  overridder 
by  Congress  or  disregarded  by  the  courts. 

"  In  order,  therefore,  that  the  clauses  cited 
from  article  1  of  the  Constitution  may  have 
proper  force  and  effect,  save  only  as  modi- 
fled  by  the  Amendment,  and  that  the  latter 
also  may  have  proper  effect,  it  becomes  essen- 
tial to  distinguish  between  what  is  and  what 
iM  not  '  income/  as  the  term  is  there  used ; 
and  to  apply  the  distinction,  as  cases  arise, 
according  to  truth  and  substance,  without 
regard  to  form.  Congress  cannot  by  any 
definition  it  may  adopt  conclude  the  matter, 
since  it  cannot  by  legislation  alter  the  Con- 
stitution,  from  which  alone  it  derives  its 
power  to  legislate,  and  within  whose  limita- 
tions alone  that  power  can  be  lawfully 
exercised. 

"  The  fundamental  relation  of  *  capital '  to 

*  income '  has  been  much  discussed  by  econ- 
omists, the  former  being  likened  to  the  tree 
or  the  land,  the  latter  to  the  fruit  or  the 
crop;  the  former  depicted  as  a  reservoir 
supplied  from  springs,  the  latter  as  the  out- 
let stream,  to  be  measured  by  its  flow  during 
a  period  of  time.  For  the  present  purpose  we 
require  only  a  clear  definition  of  the  term 
'  income,'  as  used  in  conunon  speech,  in  order 
to  determine  its  meaning  in  the  Amend- 
ment; and,  having  formeid  also  a  correct 
judgment  as  to  the  nature  of  a  stock  divi- 
dend, we  shall  find  it  easy  to  decide  the  mat- 
ters at  issue. 

"After  examining  dictionaries  in  conunon 
use  (Bouvier's  Law  Diet.;  Standard  Diet.; 
Webster's  Int.  Diet.;  Century  Diet.),  we  find 
little  to  add  to  the  succinct  definition  adopted 
in  two  cases  arising  under  the  Corporation 
Tax  Act  of  August  5,  1909  (Stratton's  In- 
dependence r.  Howbert,  231  U.  S.  399,  416, 
58  L.  ed.  285,  292,  34  Sup.  Ct.  Rep.  136; 
Doyle  r.  Mitchell  Bros.  Co.,  247  U.  8.  179, 
185,  62  L.  ed.  1054,  1059,  38  Sup.  Ct.  Rep. 
467 ) :  .  'Income  may  be  defined  as  the  gain 
derived  from  capital,  from  labor,  or  from 
both  combined,'  provided  it  be  understood 
to  include  profit  gained  through  a  sale  or 
conversion  of  capital  assets,  to  which  it  was 
applied  in  the  Doyle  Case  (pp.  183,  185). 

''  Brief  as  it  is,  it  indicates  the  character- 
istic and  distinguishing  attribute  of  income, 
essential  for  a  correct  solution  of  the  pres- 
ent controversy.  The  government,  although 
basing  its  argument  upon  the  definition  as 
quoted,  placed  chief  emphasis  upon  the  word 
'  gain,'  which  was  extended  to  include  a  va- 
riety of  meanings;  while  the  significance  of 
the  next  three  words  was  either  overlooked 
or  misconceived, — *  derived  —  from  —  capi- 
tal;  *  —  *  the  gain  —  derived  —  from  —  cap- 
ital,' etc.  Here  we  have  the  essential  mat- 
ter: not  a  gain  accruing  to  capital,  not  a 
growth  or  increment  of  value  in  the  invest- 
ment; but  a  gain,  a  profit,  something  of 
exchangeable  value  proceeding  from  the  prop- 
erty, severed  from  the  capital,  however  in- 
vested  or   employed,   and    coming   in,   being 

*  derived,'  that  is,  received  or  drawn  by  tho 
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recipient  (thfe  taxpayer)  for  his  separate 
use,  benefit,  and  di8po8al;  that  is  income  de« 
rived  from  property.  Nothing  elae  answers 
the  description. 

"  The  same  fundamental  conception  is 
clearly  set  forth  in  the  16th  Amendment 
— *  incomes,  from  wliatever  source  derived/ 
—  the  essential  thought  being  expressed  with 
a  conciseness  and  lucidity  entirely  in  harmony 
with  the  form  and  style  of  the  Constitution." 

Salary  of  federal  judges  as  affected  by  this 
amendment. —  This  amendment  does  not  ex- 
tend the  taxing  power  to  new  or  excepted 
subjects,  but  merely  removes  all  occasion 
otherwise  existing  for  an  apportionment 
among  the  states  of  taxes  laid  on  income, 
from  whatever  source  derived.  Evans  r. 
Gore,  (1920)  263  U.  S.  245,  40  S.  Ct.  650,  64 
U.  S.  (L.  ed.)  — ,  reverting  (W.  D.  Ky.  1919) 

262  Fed.  550,  and  holding  that  the  salary 
of  a  federal  judge  was  immune  from  an  in- 
come tax  by  virtue  of  article  III,  sec.  1  of  the 
Constitution  prohibiting  the  diminishing  of 
a  judge's  salary  during  his  term  of  office. 

1919  Supp.,  p.  839,  amend.  18. 

Prohibition  amendment  Is  part  of  Conati- 
tntion. —  The  Prohibition  Amendment  to  the 
Federal  Constitution  by  lawful  proposal  and 
ratification  has  become  a  part  of  that  Consti- 
tution, and  must  be  respected  and  given  effect 
the  same  as  other  provisions  of  that  instru- 
ment.    National   Prohibition   Cases,    (1920) 

263  U.  S.  350,  40  S.  C^.  486,  64  U.  S.  (L.  ed.) 
— ,  apmUng  Feigenspan  i?.  Bodine,  (D.  C. 
K  J.  1920)   264  Fed.  186. 

Prohibition  amendment  as  binding  on  leg- 
islative bodies,  courts,  etc.—  That  part  of  the 
Prohibition  Amendment  to  the  Federal  Con- 
stitution which  embodies  the  prohibition  is 
operative  throughout  the  entire  territorial 
limits  of  the  United  States,  binds  all  legis- 
lative bodies,  courts,  public  officers,  and  indi- 
viduals within  those  limits,  and  of  its  own 
force  invalidates  every  legislative  act, 
whether  by  Congress,  by  a  state  legislature, 
or  by  a  territorial  assembly,  which  author- 
ises or  sanctions  what  the  amendment  nm- 
hibits.  National  Prohibition  Cases,  (1920) 
253  U.  S.  350,  40  S.  Ct.  4«6,  64  U.  S.  (L. 
ed.)  — ,  affirming  Feigenspan  t*.  Bodine,  (D. 
C.  N.  J.  1920)  264  Fed.  186. 

Liquors  manufactured  before  amendment 
became  effective. —  The  power  of  Congress  to 
enforce  the  Prohibition  Amendment  to  the 
Federal  Constitution  may  be  exerted  against 
the  disposal  for  beverage  purposes  of  liquors 
manufactured  before  the  amendment  became 
effective,  just  as  it  may  be  against  subsecjuent 
manufacture  for  those  purposes.  National 
Prohibition  Cases,  (1920)  253  U.  S.  350,  40 
8.  Ct.  486,  64  U.  S.  (L.  ed.)  — ,  affirming 
Feigenspan  v,  Bodine,  (D.  C.  N.  J.  1920)  264 
Fed.  186. 

Concurrent  power  of  states  to  enforce  Pro- 
hibition Amendment. —  The  declnration  in 
the  Prohibition  Amendment  to  the  Federal 
Constitution  that  "  the  Congress  and  the  s^t- 


eral  states  shall  have  concurrent  power  to 
enforce  this  article  by  appropriate  legisla- 
tion "  does  not  enable  Congress  or  the  several 
states  to  defeat  or  thwart  the  nrohibitiun, 
but  only  to  enforce  it  by  appropriate  means. 
National  Prohibition  Cases,  (1920)  253  U.  S. 
.•J60,  40  8.  a.  486,  64  U.  S.  (L.  ed.)— , 
affirming  Feigenspan  r.  Bodine.  (D.  C.  N.  J. 
1920)  264  Fed.  186,  which  further  held  that 
the  woi*d8  "  concurrent  power  "  do  not  mean 
joint  power,  or  require  that  legislation  there- 
under by  Congress,  to  be  effective,  shall  be 
approved  or  sanctioned  by  the  several  states 
or  any  of  them,  nor  do  they  mean  that  the 
power  to  enforce  is  divided  between  Congress 
and  the  several  states  along  the  lines  which 
separate  or  distinguish  foreign  or  interstate 
commerce  from  intrastate  affairs.  It  was 
further  said  that  the  power  confided  to  Con- 
gress that  ''  the  Congress  and  the  several 
states  shall  have  concurrent  power  to  enforce 
this  article  by  appropriate  legislation,"  while 
not  exclusive,  is  territorially  coextensive 
with  the  prohibition  of  that  amendment,  tin- 
braces  manufacture  '  and  other  intrastate 
transactions  as  well  as  importation,  exporta- 
tion, and  interstate  traffic,  and  is  in  no  wise 
dependent  on  or  affected  by  action  or  inaction 
on  the  part  of  the  several  states  or  any  of 
them. 

In  Ea  p.  Dillon,  (N.  D.  Cnl.  1920^  232 
Fed.  563,  wherein  the  constitutionality  of 
this  amendment  was  considered,  it  was  said: 
*'  The  claim  that  the  Eighteenth  Amendment 
itself  is  unconstitutional  and  void  is  based 
upon  two  grounds:  first,  because  the  amend- 
ment is  in  derogation  of  the  Constitution, 
and  not  an  amendment  at  all;  and,  second, 
because  Congress  was  without  power  or  au- 
thority to  submit  a  conditional  amendment, 
or  an  amendment  limiting  the  time  within 
which  it  must  be  ratified.  The  length  of 
this  opinion  and  the  limited  time  at  my 
disposal  forbid  an  extended  discussion  of 
these  objections,  if,  indeed,  such  a  discussion 
be  called  for  by  this  court.  After  receiving 
the  approval  of  two-thirds  of  the  membership 
of  both  houses  of  Congress  and  after  ratifi- 
cation by  the  Legislatures  of  more  than  three- 
fourths  of  the  states,  the  defects  in  a  consti- 
tutional amendment  must  be  plain  indeed 
before  a  court  of  inferior  jurisdiction  will  he 
justified  in  declaring  it  null  and  void.  No 
such  case  is  presented  here.  Briefly  stated 
the  contention  of  the  petitioner  is  this: 

"An  amendment  '  implies  such  an  addition 
or  change  within  the  lines  of  the  original 
instrument  as  will  effect  an  improvement,  or 
better  carry  out  the  purpose  for  which  it 
was  framed.'  Livermore  r.  Waite,  102  Cal. 
118,  36  Pac.  426,  25  L.  R.  A.  312. 

"And  from  this  it  is  argued  that  inasmuch 
as  the  original  Constitution  wns  silent  on 
the  question  of  the  manufacture  and  sale  of 
intoxicating  liquors  there  is  nothinj^  to  be 
amended  or  to  amend  by  and  therefore  the 
amendment  itself  is  void.  The  term  *  amend,' 
as  defined  by  Webster,  means : 


884 


FED.  STAT.  ANN.— 1920  SUPP. 


Amend.  i8 


" '  To  change  or  alter,  as  a  law,  bill,  mo- 
tion, or  constitutional  provision,  by  the  will 
of  a  legislative  body,  or  by  competent  au- 
thority; as  to  amend  a  chaiter.' 

''That  the  amendment  in  question  changes 
the  original  Constitution  does  not  admit  of 
question,  and  while  it  does  not  change  any 
provision  relating  to  this  particular  nvatter 
it  does  change  the  instrument  as  a  whole. 
The  Constitution  is  a  mere  grant  of  power 
to  the  federal  government  by  the  several 
states  and  any  amendment  which  adds  to  or 
in  any  manner  changes  the  powers  thus 
granted  comes  within  the  legal  and  even 
within  the  technical  definition  of  that  term. 
The  Thirteenth  Amendment,  abolishing  and 
prohibiting  slavery  within  the  states,  has 
been  recognized  as  a  part  of  tibe  Constitution 


for  upwards  of  half  a  century.*    The  amend- 
ment in  question  does  no  more,  only  the  pro- 
hibition extends  to  a  different  subject-matter. 
It  seems  to  me  therefore  that  the  objections 
are  without  substantial  merit.     Again  it  is 
urged  that  the  Constitution  does  not  author- 
ize   the   submission    of    conditional    amend- 
ments.    This   is  no   doubt  true,   but   it  is 
equally  true  that  the  Constitution  does  not 
forbid  them.     The  framers  of  the  Constita- 
tion   could   not   foresee   the   form   or   char- 
acter  of   amendments    which   might   become 
necessary  in  the  future  and  wisely  left  all 
such  questions  in  the  hands  of  those  who 
might   be  charged   with  oflScial   duty  when 
the  necessity  for  the  change  and  the  char- 
acter  of   the   change   to   be   made   became 
apparent." 
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ABATsmarr  anb  revtvai. 

Mandamus  against  Secretary  of  Treasury, 
effect  of  resignation,  732  note 

AOCIDEMT   IN8ITRANOE 

Proceeds  of  policy  as  income,  554  note 

ACTIONS 

Consolidation    of    actions    to    save    coats, 
649  note 

ADEQUATE  BEMEDT  AT  IiAW 

See  DiBTBicT  Coubts;  Equity 

ADJUSTMENT  BOABD 

See  Rausoad  Boabds  or  Labob  Adjust- 
ment 


See  Collisions 

Accounting  as  within  admiralty  jurisdie- 
tion,  602  note 

Affreightment  and  charterparties,  juris- 
diction, 602  note 

Appeal  de  novo  to  Circuit  Court  of  Ap- 
peals, 650  note 

Conunon-law  remedy  saved,  602  note 

Contracts  within  admiralty  jurisdiction, 
602  note 

Death,  recovery  of  damages  for,  see  Ship- 
FiKo  AND  Navigation 

Death  statutes,  enforcement  in  admiralty, 
602  note 

Findings  in  admiralty  cases,  conclusive- 
ness, 650  note 

Jurisdiction 

Power  of  Congress  over  maritime  law, 

890  note 
Power  of  State  over  maritime  law,  890 
note 

Maritime  contracts,  602  note 

Maritime  torts,  002  note 

Saving  of  common-law  remedy,  602  note 

Torts  as  within  admiralty  jurisdiction,  602 
note  • 

United  States,  liable  in  personam  against 
government,  see  Shippinq  and  Naviga- 
tion 

Workmen's  compensation  acts,  constitu- 
tionality of  saving  of  rights  and  rem- 
edies under,  602  note 

Workmen's  compensation  acts,  saving  rem- 
edies under,  656  note 


ADVICE  OF  OOUNSEX. 

Bankruptcy,     defense     to 
claim,  422  note 


making     false 


AEBONAUTIC  ENOINEEBINO 

See  Aviation 


Contracts  for  advertising  as  affected  by 
antitrust  laws,  702-793  note 

Transmitting  or  circulating  immoral  ad- 
vertisements as  criminal,  154 
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See  Asmt;  Navt;  Postal  Sebvige 

AITIDAVITS 

Forgery,  alteration,   etc.,   for   purpose  of 
defrauding  government,  704  note 

AORIOUIiTURE 

See  Animals;  Fedbbal  Fabm  Loan  Act; 
Secbbtabt  of  Agricultube. 

Alaska,   sale   of   products   of   experiment 
stations,  7 

Appropriations  for  Department  of  Agricul- 
ture 
Distribution  of  seeds,  etc.,  congressional 

supply,  6 
Kelp  plant  at  Summerland,  California,  6 

Buildhigs,  farm  loans  to  provide  for  erec- 
tion, 3 

Diseased  plants  in  District  of  Columbia, 
destruction,  7 

Diseases  of  plants,  control  and  eradication, 
7 

Experiment  stations,  sale  of  products  by 
Secretary  of  Agriculture,  7 

Farm  equipment,  farm  loans  for  purposes 
of,  3 

Farm  loan  bonds,  see  FkDEBAL  Fabm  Loan 
Act 

Farm  loans,  see  Fedebal  Fabm  Loan  Act 

Farm  loans  for  purchase  of  land,  equip- 
ment, etc.,  3 

Fertilisers,  farm  loans  for  purchase  of,  3 

Guam,  sale  of  products  of  experiment  sta- 
tions, 7 

Hawaii,  sale  of  products  of  experiment  sta- 
tions, 7 

Improvement  of  farm  lands,   purpose   of 
farm  loans,  S 

Insect  infections,  control  and  eradication, 
7 

Live  stock,  farm  loans  for  purchase  of,  3 

Loans  on  farm  lands,  see  Fedebal  Fabm 
Loan  Act 

Mortgages,   farm   loans   to  pay    and   dis- 
charge, 4 

Photographic  films,  sale  or  rental  by  Secre- 
tary of  Agriculture,  6 

Plant  quarantine,  7 

Porto  Rico,  sale  of  products  of  experiment 
stations,  7 


886 


INDEX 


AOIlICnn«TIJB£  —  ( Cont'd) 

Purchase  of  land,  farm  loans  for  purpose 
of.  3 

Seeds,  bulbs,  etc.,  for  distribution 

Allotments  not  called  for,  distribution,  6 
Allotment  to   Senators  and  Representa- 
tives for  distribution.  6 
Contract  for  supply,  award  by  Secretary 

of  Agriculture,  6 
Report  as  to  seeds  purchased  by  Secre- 
tary, 6 

Seed  wheat,  loan  of  purchase  money  by 
United  States  cancelled  on  failure  of 
crop,  8 

Traveling  expenses,  reduction  by  use  of 
automobiles   and  motorcvcles,  8 

Vehicles,  exchange  of  used  parts  by  Agri- 
cultural Department,  8 

Virgin  Islands,  sale  of  products  of  experi- 
ment stations,.? 

Wheat,  loan  by  United  States  to  purchase 
seed  wheat  cancelled  on  failure  of  crop,  8 


See  Abmt;  Navy 

AI.A8KA 

Boundary  line  with  Canada,  survey  and 
marking  pursuant  to  trenty,  9-10 

Boundary  line  with  Canada,  traveling  ex- 
penses of  commissioner,  10 

Experiment  stations,  sale  of  products  by 
Secretary  of  Agriculture,  7 

Fur-bearing  animals,  powers  and  duties  of 
Secretary  of  Commerce  conferred  on  Sec- 
retary of  Agriculture,  9 

Homestead  entries,  reserved  shore  spaces 
restored  to  entry,  10 

Intoxicating  liquors,  seizure  on  govern- 
ment owned  railroad,  390  note 

Islands,  lease  for  propagation  of  fur-bear- 
ing animals,  9 

Mandamus  to  compel  approval  of  applica- 
cation  for  patent  for  coal  lands,  389 
note 

Oil  and  gas  lands,  prospecting  permits  and 
leases,  192,  197 

Pribiloff  Islands,  jurisdiction  of  Secretary 
of  Commerce  as  to  fur-bearing  animals, 
9 

Prospecting  permits  on  oil  lands,  192 

Public  lands 

Coal  land  laws  extended  to  Alaska,  389 

note 
Homestead  law,  soldier  entry  limited  to 
160  acres,  389  note 

Railroads 

Court  action  against  government  owned 

railroad,  390  note 
Intoxicating   liquors   in   transit  on  gov- 
ernment   owned    railroad,    liability    to 
seizure.  390  note 
Malicious     prosecution,     action     against 
government  owned   railroad,  390  note 
Purchase    of    stock    and    first    mortgage 
bonds  by  government,  390  note 

Yukon  river,  establishment  of  post-lantern 
lights  and  other  aid.s  to  navigation,  136 


AI.IEH  PROPEBTT  0U8TOBIAX 

See  Trading  With  Bnemt 

AlilEHS 

See  Chinese  Exclusion;  Citizenship;  Im- 
migration 
Alien  enemies 
Arrest  and  detention,  authority  of  Presi- 
dent, 390  note 
Citizenship,  decision  of  draft  board  as 

binding  on  courts,  390  note 
Habeas   corpus   to   test    legality    of   re- 
straint, 390  note 
Illegality  of  restrain,  burden  of  proof, 
390  note 
Copyright,  right  of  alien,  462  note 
Definition,  268 

Deportation  .  of  undesirable  aliens 
Jury  trial,  right  to,  863  note 
Right  to  counsel  on  preliminary  examina- 
tion, failure  to  advise  as  to,  518  note 
Sabotage   as  ground   of  deportation   or 

exclusion,  48 
Teaching  unlawful  destruction  of  prop- 
erty, 522  note 
Enemies,  see  Trading  With  Enemy 
Mining  leases  and  grants  of  public  lands, 

reciprocity  provisions,   187-188 
Naturalization,  conversion  by  judicial  offi- 
cers of  funds  in  naturalization  office  as 
embezzlement,  127 
Removal   of   suits   from    state   to    federal 

courts,  611  note 
Shipping,  sale  of  government  owned  ves- 
sels to  aliens,  240 

ALIMOHT 

Discharge  in  bankruptcy  as  affecting  lia- 
bility to  pay,  414  note 

Full  faith  and  credit  to  foreign  decree,  842 
note 

AMENDBIENTS 

Diverse  citizenship  in  cause  removed, 
amendment  to  show,  643  note 

Power  to  allow  amendments  of  pleadings, 
64<K-«41 

ABSSNDBCENTS  TO  COKSTITUTIOir 

Majority    required    for    adoption    of    pro- 
posal, 846  note 
Methods  of  adopting  proposed  amendments, 

846  note 
Methods  of  proposing  amendments,  845 
Necessity  for  amendments,  847  npte 
Prohibition  amendment  as  within  reserva- 
tion of  power  to  amend,  850  note 
Publication  by  state  department,  786  note 
Ratification   by  legislature  as  permitting 
referendum,  847  note 

AMERIOAN   BURBA1T   OF  SHIPPING 

See  Shipping  and  Navigation 

AMERICAN  LEGION 

Blank  ammunition,  purchase  from  Secre- 
tary of  War,  288 

Obsolete  or  condemned  army  rifles,  loan  by 
Secretary  of  War,  288 


INDEX 


887 


ABCERIOAN  NATIONAIi  BBD   OB088 

Auditing  of  accounts  by  War  Department, 
reimbursement,  15 

Buildings  for  storage  of  supplies,  license 
to  erect  and  maintain  on  military  reser- 
vations, 928 

Medical  officers  of  army,  detail  for  duty 
for  military  relief  division  of  Red  Cross, 

AMERICAN      RAILWAY      EXPRESS 
COMPANY 

See  Feobsial  Control  of  Transportation 
Approval  of  organization  authorized,  103 

ANARCHISTS 

See  Aliens 


See  Gams  Animals  and  Bibds 
Cattle  reacting  to  tuberculin  teat 
Shipment  for  breeding  or  feeding  pur- 
poses, 11 
Shipment  for  immediate  slaughter,  11 
Fur-bearing  animals 
Lease  of  islands  in  Alaska  for  propaga- 
tion, 9 
Powers  and  duties  of  Secretary  of  Com- 
merce conferred  on  Secretary  of  Agri- 
culture, 0 
Sea  lions,  powers  and  duties  of  Secretary 
of  Agriculture  conferred  on  Secretary  of 
Commerce,  9 
Transportation,  see  Carriers 
Walruses,  powers  and  duties  of  Secretary 
of  Agriculture  conferred  on  Secretary  of 
Commerce,  9 

ANNUITIES 

See  Civil  Servicb 

ANTTTRITST  LAWS 

See  Shipping  and  Navigation;  Trade 
Combinations  and  Trusts 

APPEAL  AND  ERROR 

Affirmance  by  Circuit  Court  of  Appeals, 
666  note 

Assignments  of  error,  sufficiency,  653  note 

Bond   for  damages  and  costs,  653  note 

Criminal  cases,  writs  of  error  on  behalf 
of  United  States,  653  note 

Dismissal  of  appeal  for  want  of  prosecu- 
tion, effect,  656  note 

Equity  cases,  effect  of  findings  by  trial 
court,  654  note 

Issues  of  fact  tried  by  court  without  jury, 
review  by  supreme  court,  654  et  seq.  note 

Re-examination  of  facts  in  ease  tried  by 
jury,  655  note 

Remand  by  appellate  court  with  leave  to 
amend,  656  note 

Remanding  case  for  instructions,  656  note 

Reversal  on  error  limited,  656  note 

State  courts,  review  by  federal  supreme 
court,  see  States 

Supersedeas  bond  in  foreclosure  suit,  653 
note 

Time  for  appeal  or  writ  of  error  to  cir- 
cuit court  of  appeals,  653  note 


APPROPRIATIONS 

Annuities  for  civil  service  employees,  ex- 
penses of  administration,  24 
Boundary  line  between  Alaska  and  Canada, 

expense  of  survey  and  marking,  9-10 
Claims  of  contractors,  payment,  170 
Commutation  of  quarters,  heat  and  light 
for  field  clerks  quartermaster  corps,  350 
Crow  Indian  councils,  etc.,  expense  of,  64 
Crow  tribe  lands,  survey  of,  50. 
Distribution   of   seeds,   congressional   sup- 
ply, 6 
Executive  departments,  expenditure  of  ap- 
propriations for  maintenance,  repair  or 
operation  of  vehicles,  291 
Indian  industry,  encouragement,  52 
Investigation  of  mail  transportation,  168 
Kelp  plant  at  Summerlands,  California,  6 
Liberty  bonds,  expenses  incident  to  loans, 

170 
Maps  for  military  purposes,  360-361 
Marking  anchorage  grounds  in  harbors  of 

New  York  and  Hampton  Roads,  29 
Plymouth  Tercentary  Commission,  160 
Postal  service,  rent,  light  and  heat  for  -first, 

second  and  third  class  post  offices,  165 
Public  Health  Service,  purchase  of  prop- 
erty in  District  of  Columbia,  45 
River  and  harbor  improvements 

Diversion  from  one  project  to  another 

prohibited,  224 
Use  for  maintenance  and  repair  at  dis- 
cretion of  Secretary  of  War,  224 
State  and  territorial  homes  for  soldiers, 

aid  of,  44 
Tea,  enforcement  of  act  to  prevent  impor- 
tation of  impure  and  unwholesome  arti- 
cles, 50 
Vocational  rehabilitation,  272,  et  seq. 

ARBITRATION  AND  AWARD 

Maritime  claim  against  United  States,  234 


Public  lands  in  Arkansas  subject  to  state 
drainage  laws,  184 


See  AiOBUCAN  Legion;  Militart  Acad- 
emy; Natiohal  Guard;  Officers*  Rk- 
BERVE  Corps;  Soldiers'  Homes;  War 
Risk  Insurance 

Adjutant  general's  department 
Composition  of  department,  305 
Number  of  officers  in  department,  305 
Personnel  bureau,  powers  and  duties,  305 
Rank  of  officers,  r05 

Advances  to  disbursing  officers,  361 

Aeronautic  engineering,  see  Air  service, 
infra 

Air  service 

Additional    pay    on    rating    for    distin- 
guished in  war,  328 
Aeronautic  engineering,  training  of  army 

officers,  202 
Ass  i  A  tan  t  to  chief,  rank,  308 
Chief  of  air  service,  rank,  308 
Composition  of  air  service,  308 
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Air  service  —  {Oont'd) 
Control  of  all  aerial  operations  from  land 

bases,  359 
Creation  of  air  service,  308 
Enlisted  men,  number  in  air  service,  308 
Flying  units,  flying  officers  to  command, 

308 
Officers    failing    to    qualify    as    aircraft 
pilots  or  observers,  number  retained  in 
service,  308 
Officers  in  air  service,  number  and  grades, 

308 
Pay  and  allowances  of  officers  and  men, 

308 
Tactical  units,  authority  of  president  to 

prescribe,  308 
Tuition  of  officers  detailed  for  study,  292 
Allowances,  see  Pay  and  Allowances,  infra 
Animals,  donations  for  breeding,  369 
Army  corps,  units  of  organization,  299 
Army  field  clerks 
Appointment  discontinued,  900 
Civil  service  regulation  as  governing  ap- 
*  pointment,  806  note 
Increase  of  pay,  293 

^Persons    subject    to    military    law" 

within  meaning  of  articles  of  war,  330 

Power  tu  quell  quarrels,  disorders,  etc., 

346 
Summary  courts-martial  not  authorized 

to  try  f  "M  clerks,  333 
Warrant  omcers,  appointment,  300 
Army  mine  planter  service 

Warrant  officers   as   included  in   eoast 

artillery  corps,  310 
Warrant  officers,  increase  of  pay,  369 
Army  nurse  corps 
Part  of  medical  department,  306 
**  Persons     subject     to     military     law " 
within  meaning  of  articles  of  war,  330 
Power  of  nurses  to  quell  quarrels,  dis- 
orders, etc,  346 
Relative  rank,  307 

Siunmary  courts-martial  not  authorized 
to  try  members,  333 
Army  of  United  States,  composition,  298 
Army  posta,  see  Gamps  and  cantonments, 

infra 
Army  register,  eligioles  for  general  staff 

corps  duty  to  appear  in  register,  303 
Army  transports 

Transportation    of    civilians,    rates    of 

charge,  359 
Transportation    of    Porto   Rico    govern- 
ment employees  and  families  to  United 
States,  359* 
Articles  of  war,  see  Abttcles  of  War 
Artillery,  see  Coast  artillery,  infra;  Field 

artillery,  infra 
Aviation,  See  Air  service,  9upra 
Band  leaders,  see  Musicians,  infra 
Bravery,  see  Decorations  for  distinguished 

service,  infra 
Brigades,  unit  of  organization,  299 
Brigadier  generals 

Number  authorized,  299 
Promotion  to  major  general,  300 


ARMT—(  Oonf'd) 

Brigadier  generals — {Cont'd) 

Selection   from  colonels  of  the  line  on 
eligible  list,  300 
Bureau  of  insular  affairs,  see  Wab  Db- 

FABTMENT 

Camps  and  cantonments 

Construction  contracts,  "  cost-plus  '^  plan 
prohibited,  288-289 

Real  estate,  purchase  of,  regulated,  288 

Repair    work,    "cost-plus"    plan     per- 
mitted, 288-289 
Cantonments,  see  Camps  and  cantonments, 

supra 
Captains 

Increase  of  pay,  292 

Number  authorized,  299 
Cavalry 

Chief  of  cavalry,  rank,  310 

Composition  of  cavalry  arm,  310 

Enlisted  men,  number  authorized,  310 

Officers  of  cavalry,  number  authorized 
and  grades,  310 

Units,    authority   of   president    to    pre- 
scribe, 310 
Change  of  station,  see  Pay  and  allowances, 

infra 
Chaplains 

Age  limit  for  appointment,  309 

Chief  of  chaplains,  rank,  pay  and  allow- 
ances, 309 

Eligibility  for  appointment,  309 

Number  of  chaplains  authorized,  309 

Promotion,  309 

Rank,  pay  and  allowances,  309 

Vacancies,  how  filled,  309 
Chemical  warfare  service 

Chief  of  chemical  warfare  service 
Powers  and  duties,  308 
Rank,  308 

Composition  of  service,  308 

Creation  of  service,  308 

Enlisted  men,  number  in  service,  308 

Gas  and  gas-defense  appliances,  duties  ia 
connection  with,  308 

Officers,  number  in  service,  308 
Chief  of  engineers 

See  Corps  of  engineers,  infra 

Adjustment  of  claims  for  damage  caused 
by  doing  river  and  harbor  work,  224- 
226 

Power  to  remove  landscape  architect,  734 
note 
Chief  of  ordnance,   see   Ordnance   depart- 
ment, infra 
Chief  of  staff,  duties,  303 
Chiefs 

Appointment  of  chiefs  and  assistants  of 
various  branches  of  service,  301 

Appointments,  how  made,  301 

Assistants  to  chief,  selection  and  ap- 
pointment, 301 

Bureau  of  insular  affairs,  rank  of  chief, 
309 

Chief  of  cavalry,  rank,  310 

Chief  of  ciiaplains,  rank,  pay  and  allow* 
ances.  300 

Chiof  of  ocmst   artillery,  rank,  310 
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-- {Cont'd) 
ChieU  —  iConVd) 

Chief  of  engineers,  rank,  308 

Chief  of  field  artillery,  rank,  310 

Chief  of  finance,  rank,  306 

Chief  of  infantry,  rank,  310 

Chief  of  ordnance,  rank,  308 

Eligibility  for  office  of  chief,  301 

Powers  concurrent  with  personnel  bureau, 
305 

Rank,  pay  and  allowances  on  retirement, 
301 
Classification  of  officers 

Annual  classification,  314 

Board  to  make  classification,  314 

Class  A,  officers  to  be  retained  in  service 
and  promoted  as  vacancies  occur,  314 

Class  B,  officers  who  should  not  be  re- 
tained in  service,  314 

Court  of  inquiry  allowed  before  final 
classification  in  Class  B,  314 

Discharge  of  officers  placed  in  Class  B 
on  account  of  neglect,  misconduct  or 
avoidable  habits,  314 

Quartermaster  corps,  report  as  to'  second 
lieutenants  not  qualified  for  further 
promotion,  314 

Retired  officers  subject  to  active  duty, 
314 

Retired  pay  of  officers  in  Class  B,  314 

Retirement  of  officers  placed  in  Class  B 
for  reasons  other  than  neglect,  miscon- 
duct or  avoidable  habits,  314 

Unclassified  officers  to  be  regarded  as  be- 
longing to  Class  A,  314 
Coal  deposits  in  public  lands  reserved  for 

military  uses,  187 
Coast  artillery 

Chief  of  coast  artillery,  rank,  310 

Coast  artillery  units,  authority  of  presi- 
dent to  prescribe,  310 

Composition  of  coast  artillery  corps,  310 

Enlisted  men,  number  authorized,  310 

Officers  of  corps,  number  authorized  and 
grades,  310 
Colonels 

Age  limit  for  appointments  to  fill  va- 
cancies, 311 

Eligible  list,  300 

Increfise  of  pay,  202 

Judge  advocate  general's  department,  in- 
crease of  number  in  department,  305 

Number  appointed  to  fill  vacancies  in 
judge  advocate  general's  department, 
312 

Number  authorized,  299 

Promotion  to  brigadier  general,  300 

Veterinary  corps,  appointment  of  officers 
of  grade  of  colonel,  806  note 
Commissioned  officers,  see  Officers,  infra 
Commissions,  see  Officers,  infm 
Commutation,    see    Pay    and    allowances, 

infra 
Composition  of  army 

Army  of  United  States,  298 

Regular  army,  298 

State  adjutant  general  not  part  of  army 
of  United  States,  806  note 


^{Cont'd) 
Construction   contracts,   ''  cost-plus  "   plan 

prohibited,  288-289 
Contract  surgeons,  see  Medical  department, 

infra 
Corps,  army  corps,  unit  of  organization, 

299 
Corps  areas 

Creation,  299 

Grouping  into  army  areas  or  depart- 
ments, 290 

National  Chiard  or  organized  reserves  in 
corps  areas,  299 
Corps  of  engineers 

See  Chief  of  engineers,  siipra 

Assistant  to  chief  of  engineers,  rank,  308 

Chief  of  engineers,  expenditures  for 
draftsmen,  etc,  in  office  of,  297 

Chief  of  engineers,  rank,  308 

Chief  of  engineers,  skilled  draftsmen,  etc., 
in  office,  employment  authorized,  297 

Composition  of  corps,  308 

Detail  of  officer  to  Federal  Power  Com- 
mission, 367 

Enlisted  men,  number  in  eorps,  308 

Officers,  number  in  corps,  308 

Surplus  supplies  transferred  to  chief  of 
engineers,  363 

Tactical  units,  authority  of  president  to 
prescribe,  308 
Couils-martial,        see        Cottbts-Mabtial 

(Abmy) 
Courts  of  inquiry 

See  CouBTS  of  Inqukt 

Right  of  officers  before  classification  in 
Class  B,  3l14 
Decorations  for  distinguished  service 

Citations  for  gallantry  in  action,  silver 
stars  awarded,  287 

Distinguished  service  cross,  bar  or  other 
device  to  be  worn  with  cross,  award 
for  each  succeeding  deed  or  act,  287 

Distinguished  service  cross,  only  one 
medal  issued  to  any  one  person,  287 

Distinguished  service  medal,  bar  or  other 
device  to  be  worn  with  medal,  award 
for  each  succeeding  deed  or  act,  287 

Distinguished  service  medal,  only  one 
medal  issued  to  any  one  person,  287 

Foreign  decorations  conferred  on  Ameri- 
can officers,  815  note 

Medals  of  honor,  bar  or  other  device  to 
be  worn  with  medal,  award  for  each 
succeeding  deed  or  act,  287 

Medals  of  honor,  only  one  medal  issued 
to  any  one  person,  287 

Mexican  border  medals  and  ribbons,  361 

Stars  for  citations  for  gallantry  in  ac- 
tion, 287 
Dental  corps 

Appointments  made  to  grade  of  first 
lieutenant,  315 

Eligibility  for  appointment,  315 

Examination  of  officers  for  promotion, 
314-315 

Officers,  number  in  corps,  306 

Part  of  medical  department,  306 

Promotion  of  officers,  307,  314-316  " 
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AXMY -^{Cont'd) 
Deserters 

See  Abticles  of  Wab 
Advice  by  attorney  as  assistance  to  de- 
serter, 711  note 
Concealing  deserters,  711  note 
Harboring  deserters,  711  note 
Killing   constable   attempting   to   arrest 
deserter  without  warrant,  812  note 
Detached  enlisted  men,  men  carried  on  list, 

ai5 
Detached   officers,  officers  carried  on   list, 

315 
Detached  service,  service  of  officers  during 
war    with    Germany    as    service    with 
troops.  286 
Details  of  officers 

Chief  of  Militia  Bureau,  325 

Engineer    officer     detailed     to     Federal 

Power  Commission,  367 
General  staff  corps,  300 
General  staff  corps,  duration  of  details 

in  peace  time,  301 
General  staff  corps,  officers  commissioned 
in  staff  corps,  eligibility  for  detail,  302 
Instructor  in  vocational  training,  360 
Military  instructors  at  schools  and  col- 
leges, 322 
National  Guard  instruction,  325 
Rank  as  affected  by  detail,  327 
Repeal  of  laws  restricting  details,  302 
Reserve  officers  training  corps,  318 
Student  officers  at  schools  and  industrial 

plants,  329 
Students  at  service   schools,  details  as 
affecting  service  with  troops,  301-302 
Students    at    technical,    professional    or 
other   educational   institutions   or   as 
observers,   etc.,   at   industrial    plants, 
329 
Disbursing  officers,  advances  to,  361 
Discharged    soldiers    receiving    treatment 
from  public  health  service,  purchase  of 
army  stores,  363 
Distinguished    service    cross,    see    Decora- 
tions for  distinguished  service,  supra 
Distinguished  service  medals,  see  Decora- 
tions for  distinguished  service,  supra 
Divisions,  units  of  organization,  299 
Draft  law,  see  Selbctttve  Draft 
Duty  with  troops 

Requirement  as  to  service  of  officers,  301 
Service  during  war  with  Germany,  302 
Emergency  officers 
Disabled  emergency  officers,  retention  in 

service  for  treatment,  329 
Discharge  compulsory  on  or  before  De- 
cember 31,  1920^  320 
Discharge  when  services  become  unneces- 
sary, 329 
Number  retained  not  to  exceed  total  va- 
cancies in  regular  army,  329 
Regular  army  officers  holding  emergency 

commissions,  discharge,  329 
Retention   in  service  for  period  deemed 

necessary,  329 
Engineer  corps,  see  Corps  of  Engineers, 
9upra 


-^{Cont'd) 
Enlisted  men 

See  Detached  enlisted  men,  supra;  En- 
listments, infra 

Additional  ration,  allowance  to  first 
three  grades  only,  300-301 

Appointment  as  second  lieutenants,  age 
and  service  qualifications,  315 

Assignment  to  various  branches  of  serv- 
ice, 301 

Back  pay  at  increased  rate,  294 

Base  pay  of  several  grades,  300 

Certificate  of  discharge,  355 

Commutation  of  quarters,  heat  and  light, 
29^ 

Detail  for  National  Guard  instruction, 
325 

Details  in  vocational  training,  360 

Details  to  Reserve  Officers  Training 
Corps,  318 

Discharge  before  term  of  service  has  ex- 
pired, 355 

Discharge  on  account  of  dependent  rela- 
tives, 316 

Fifth  grade,  number  authorized,  300 

First  grade,  number  authorized,  300 

Fourth  grade,  number  authorized,  300 

Grades  established,  300 

Increase  of  pay,  293 

Increase  of  pay,  computation,  300 

Intercourse  with  officers,  prevention  by 
order  prohibited,  362 

Number  authorized,  298 

Pay  of  enlisted  men,  former  act  re- 
pealed, 316 

Pay  of  several  grades,  300 

"  Persons  subject  to  military  law " 
within  meaning  of  articles  of  war,  330 

Reserves,  see  Enlisted  reserve  corps, 
infra 

Retired  pay  of  enlisted  men  after  serv- 
ice as  commissioned  officers  in  war 
with  (Germany,  329 

Retired  soldier's  pay  as  pension.  718 
note 

Second  grade,  number  authorised,  900 

Separation  from  service,  355 

Sixth  and  seventh  grades  rated  as 
specialists,  301 

Sixth  grade,  number  authorized,  300 

Specialists,  rating  in  sixth  and  seventh 
grades,  301 

Summary  court-martial  not  authorized  to 
try  soldier  eligible  to  promotion,  333 

Temporary  increase  of  pay,  computation, 
300 

Third  grade,  number  authorized,  300 

Transportation  privileges,  allowance  to 
first  three  grades  only,  300-301 
Enlisted  reserve  corps 

Active  duty,  322 

Appointment  as  second  lieutenants,  315 

Composition,  321 

Discharge,  right  to,  321 

Duration  of  enlistments  at  outbreak  of 
war,  321 

Eligibility  for  enlistment,  321 

Organization,  322 
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Enlisted  reserve  corps  —  (Oonfd) 

Pay  and  allowances  on  active  duty,  322 
Period  of  enlistment,  321 
Second  lieutenants  appointed  from  mem- 
bers of,  315 
Enlistments 

Fraudulent  enlistment  as  crime,  344 
National    Guard    enlistments,    see    Na- 

TlOxVAL  GUABD 

Non-English  speaking  citizens  and  aliens, 
364 

Oath  of  enlistment,  365 

Option  of  soldier  as  to  period  of  enlist- 
ment, 316 

Period  of  original  enlistments,  316 

Period  of  re-enlistments,  316 

Reading  articles  of  war  to  soldier  at  time 
of  enlistment,  355 

Recruiting  service,  obstruction  as  offense 
under  espionage  act,  470  note 

Re-enlistments,  allowance  in  lieu  of  addi- 
tional pay  for  re-enlistment,  316 

Re-enlistments,  period  of,  316 

Re-enlistment,  provision  for  additional 
pay  repealed,  316 

Repeal  of  provision  of  act  of  1916  re- 
lating to  re-enlistment  in  time  of  war, 
316 

Unlawful  enlistments  made  by  oflScer  as 
crime,  344 
Examination  of  officers  for  promotion,  see 

Promotion  of  officers,  infra 
Families  of  officers  and  certain  noncommis- 
sioned officers,  transportation  on  change 

of  station,  295 
Female  Nurse  Corps,  increase  of  pay,  293 
Field  artillery 

Chief  of  field  artillery,  rank,  310 

Composition  of  field  artillery  arm,  310 

Enlisted  men,  number  authorized,  310 

Field  artillery  units,  authority  of  presi- 
dent to  prescribe,  310 

Officers,  number  authorized  and  grades, 
310 
Field  clerks  Quartermaster  Corps 

Appointment  discontinued,  300 

Warrant  officers,  appointment,  300 
Finance  department 

Chief  of  finance,  powers  and  duties,  306 

Chief  of  finance,  rank,  306 

Composition  of  department,  306 

Creation  of  department,  306 

Number  of  enlisted  men  in  department, 
306 

Numbi^r  of  officers  in  department,  306 
First  lieutenants 

Increase  of  pay,  292 

Number  authorized,  299 
Flying  corps,  see  Air  Service,  supra 
Gallantry   in   action,   see   Decorations   for 

distinguished  service,  8uj>ra 
General  staff  corps 

Administrative  work  prohibited,  304 

Composition,  302 

Detail  of  officers,  300 

Detail  of  officers,  duration  in  peace  time, 
301,  302 


:BMY^{Oont*d) 
General  staff  corps  —  {Cont'd) 

Eligibility  for  general  staff  corps  duty, 
302 

Eligible  list,  preparation,  302 

Eligibles,  annual  publication  of  list,  303 

Eligibles,  army  register  to  show  names, 
303 

General  staff  with  troops  as  part  of  gen- 
eral'staff  corps,  302 

Officers    commissioned    in     staff    corps, 
eligibility  for  detail,  302 

Officers    of    noncombatant    branches    of 
army  detailed  for  duty,  303 

War  department  general  staff  as  part  of 
general  staff  corps,  302 
General  staff  with  troops 

Composition,  302 

Duties,  303 
General,    termination    of    office   on    occur- 
rence of  vacancy,  299 
Government    owned    establishments,    pay- 
ment on  orders  for  material,  362 
Headquarters    of    tactical    divisions,    etc., 

clerks,  messengers  and  laborers  not  as- 
signable  to    War    Department    bureaus, 

359 
Honors,  see  Decorations  for  distinguished 

service,  supra 
Infantry 

Chief  of  infantry,  rank,  310 

Composition  of  infantry  arm,  310 

Grades  of  infantry  officers,  310 

Infantry  units,  authority  of  president  to 
prescribe,  310 

Officers  of  infantry,  number  authorized, 
310 

Porto  Rico  regiment  of  infantry  as  part 
of  infantry  branch  of  army,  310 

Tank  units  as  part  of  infantry,  310 
Inspector  general's'  department 

Composition.  305 

Detail  of  officers  for  service,  300 

Inspector  general,  rank,  305 

Number  of  officers,  305 

Rank  of  officers,  305 
Insular  affairs,  see  War  Department 
Judge  Advocate  General's  Department 

Captains,  filling  vacancies  in  grade  of, 
315 

Colonels,  increase,  305 

Colonels,    number    of   appointments    au- 
thorized to  fill  vacancies,  312 

Courts-martial,  law  member  to  be  officer 

.   of    judge    advocate    general's    depart- 
ment, 331 

Judge  advocate  general,  rank,  305 

Number  of  officers,  305 

Rank  of  officers,  305 
Lieutenant  colonels 

Age   limit   for  appointments  to  fill  va- 
cancies, 311-312 

Increase  of  pay,  .292 

Number  authorized,  299 

Veterinary  corps,  appointment  of  officers 

of  erade  of  lieutenant  colonel,  806  note 

Lieutenants,  see  First  lieutenants,  supra; 

Second  lieutenants,  infra 
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Longevity  pay,  see  Pay  and  Allowances, 

supra 
Major  generals 

Number  authorized,  299 

Selection  from  brigadier  generals,  300 
Majors 

Age  limit  for  appointments  to  fill  va- 
cancies,  312 

Increase  of  pay,  292 

Number  authorized,  290  « 

Maps  for  military  purposes,  appropriation, 

3&-361 
Medals,  see  Decorations  for  distinguished 

service,  aupra 
Medical'  Administrative  Corps 

Appointments  made  to  grade  of  second 
lieutenant  from  enlisted  men,  316 

Eligibility  for  appointment,  307 

Promotion  of  officers,  307 
Medical  Corps 

Appointments  made  to  grade  of  first  lieu- 
tenant, 315 

Examination  of  officers  for  promotion, 
314-316 

Officers  of  corps,  number,  306 

Part  of  medical  department,  306 

Promotion  of  officers,  307 

Promotions,  examination  required,  314- 
316 
Medical  department 

Army  nurse  corps  as  part  of  medical  de- 
partment, 306 

Assistant  surgeon-general,  rank,  306 

Composition  of  department,  306 

Contract  surgeons  as  part  of  medical 
department,  306 

Contract  surgeons,  pay  of,  292 

Dental  corps  as  part  of  medical  depart- 
ment, 306 

Detail  of  officers  for  military  relief  divi- 
sion of  American  National  Red  Cross, 
328 

Enlisted  men  in  department,  number, 
306 

Female  Nurse  Corps,  increase  of  pay,  293 

Medical  administrative  corps  as  part  of 
medical  department,  306 

Medical  corps  as  part  of  medical  depart- 
ment, 306 

Officers,  number,  306 

Promotion  of  officers,  307 

Surgeon-general,  rank,  306 

Vacancies,  how  filled,  307 

Veterinary  corps  as  part  of  medical  de- 
partment, 306 
Mexican  border  medals  and  ribbons 

Issuance  to  National  Guard  officers  and 
men,  361 

Subsequent    dishonorable    discharge    as 
forfeiture  of  right,  361 
Military     courts,      see     Coubtb-Mabital 

(Abmt) 
Military     oifenses,     see     Coubts-Mabtial 

(Abmt) 
Military   posts,   appropriation   of   private 

property  as  implying  promise  by  govern- 
ment to  pay  therefor,  806  note 


-'{Oonfd) 
Militia,  see  Natioital  Guabd 
Militia  Bureau 
Chief  of  bureau,  rank,  324-^325 
Chief  of  militia  bureau,  temporary  de- 

taU  to  duty,  326 
Detail  of  officers  and  enlisted  men  for 

instruction  of  National  Guard,  32£' 
Detail  of  (^cers  to  bureau,  300 
Officers  and  men  as  part  of  regular  army, 

298 
Pay  and  allowancea,  326 
Term  of  office,  326 
Mineral  deposits  in  public  landa  reserved 

for  military  uses,  187 
Motor  ambulances,  aelecticm  of  type  in  pur- 
chase without  advertisement,  360 
Motor  vehicles,  purchase  for  experimental 

purposes,  369 
Musicians,  band  leaders  to  be  warrant  offi- 
cers, 300 
Noncommissioned  officers 
See  Warrant  officers,  mfra 
Commutation  of  rations,  additional  al- 
lowance, 293 
Details  in  vocational  training,  360 
Insubordinate  conduct  toward  nonoom- 

missioned  officer  as  offense,  346 
Power  to  quell  quarrels,  disorders,  eta, 

346 
Rations,  additional  allowance,  293 
Summary    court»«iartial,    jurisdiction, 

333 
Transportation  for  wives  and  children 

on  change  of  station,  296 
Warrant  officers,  appointment,  300 
Nurse    corps,    see    Medical    Department, 

Offenses  puniehable  by  military  law,  see 

G)1}btb-Mabtial  (Abkt) 
Officers 

See  Dental  corps,  9Upra;  Detached  offi- 
cers, 9upra;  Emergency  officers,  supra; 
Medical  administrative  corps,  9upra; 
Medical  corps,  supra;  Medical  depart- 
ment, supra;  Veterinary  corps,  Mfra. 

Absent  without  leave,  dropping  from 
rolls,  367 

Additional  numbers,  observation,  327 

Aeronautic  engineering,  detail  of  officers 
for  study,  292 

Age  limit  for  appointment  to  fill  vacan- 
cies, 311 

Age  qualifications  for  appointment  as 
second  lieutenants,  316 

Age  qualifications  of  warrant  officers  for 
appointment  as  second  lieutenants, 
316 

Allowances,  see  Pay  and  allowances,  in- 
fra 

Appointment  of  officers,  315 

Appointments  to  fill  vacancies  in  grades 
below  brigadier-general,  311 

Army  nurse  corps,  relative  rank,  307 

Assignment  to  duty  as  within  province 
of  personnel  bureau,  306 

Assignment  to  various  branches  of  serv- 
ice, 301 
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—  (Cofii'rf) 
Officers  —  (Cont'd) 

Association  with  officer  dismissed  for 
cowardice  or  fraud,  340 

Back  pay  at  increased  rate,  2M 

Brigadier-generals  of  the  line,  number, 
299 

Brigadier-generals  of  the  line,  selection 
from  colonels  on  eligible  list,  300 

Brigadier-generals,  promotion  to  major- 
general,  300 

Captains,  appointment  in  Judge  Advo- 
cate-General's  department,  316 

Captains,  number,  299 

ClajBsification  of  officers,  314 

Colonels,  number,  299 

Command  as  between  officers  of  same 
grade,  assignment  by  President,  357 

Command  when  different  corps  or  com- 
mands join,  957 

Commissions  to  be  permanent  in  respec- 
tive branches,  300 

Cowardice,  340 

Desertion  l^  officer,  what  constitutes, 
336 

Detached  service,  service  during  war 
with  Qermany  as  service  with  troops, 
286 

Detail  officers  to  study  aeronautic  engi- 
neering, 292 

Details  for  special  service,  see  Details 
of  officers,  supra 

Discharge  of  officers  in  chaiige  of  per- 
sonnel bureau,  305 

Disciplinary  powers  of  commanding  offi- 
cers, 353 

Dismissal  for  cowardice,  publication  of 
crime,  punishment,  etc.,  340 

Dismissal  or  discharge,  357 

Duty  with  troops,  proportion  of  time 
required,  301 

Emergency  commissioned  personnel,  dis- 
charge, 363 

Ekilisted  reserve  corps,  appointment  as 
second  lieutenants,  315 

First  lieutenants,  number,  299 

General  officers  of  the  line,  299 

General  officers  of  the  staff,  299 

General,  office  to  terminate  on  occur- 
rence of  vacancy,  299 

Graduates  of  technical  institutions,  ap- 
pointment as  second  lieutenants,  316 

Lieutenant-colonels,  number,  299 

Major-generals*  of  the  line,  number,  299 

Major-generals  of  the  line,  selection  from 
brigadier-generals,  300 

Majors,  number,  299 

Military  Academy  graduates,  priority  of 
appointment  as  second  lieutenants,  316 

Military  storekeeper,  rank,  pay  and  al- 
lowances, 299-800 

Kational  Guard,  appointment  of  second 
lieutenants  from  officers,  warrant  offi- 
cers and  enlisted  men,  815 

Number  authorized  in  any  grade  not  to 
be  exceeded,  300 

''Officer"  in  articles  of  war  construed 
as  referring  to  commissioned  officer, 


^{Oonfd) 
Officers  — ( Cont'd) 

Original  appointments,  grades  authorized 
to  be  filled,  311 

Original  appointments,  mode  of  selec- 
tion, 312 

Original  appointments  subject  to  ap- 
proval of  chiefs,  312 

Pay  of  officers,  see  Pay  and  allowances, 
infra 

**  Persons  subject  to  military  law  "  with- 
in meaning  of  articles  of  war,  330 

Power  to  quell  quarrels,  disorders,  etc, 
346 

Promotion,  see  Promotion  of  officers, 
infra 

Promotion  to  flU  vacancies  in  grades 
not  filled  by  original  appointments, 
812 

Provisional  appointments,  repeal  of  stat- 
ute authorizing,  311 

Qualifications  for  appointment  as  second 
lieutenant,  315 

Rank  and  precedence  among  regulars, 
militia  and  volunteers,  357 

Rank  in  several  grades  according  to  date 
stated  in  commission  or  letter  of  ap- 
pointment, 328 

Rank  in  several  grades  according  to  place 
of  promotion  list,  32S 

Rank  not  lost  by  transfer,  915 

Reappointment  of  former  officers  and  re- 
tired officers,  815 

Repeal  of  laws  restricting  detail  or  as- 
signment, 302 

Reserve  officers,  appointment  as  second 
lieutenants,  315 

Retirement,  see  Retirement  of  officers, 
infra 

Second  lieutenants,  appointment,  S15 

Second  lieutenants,  number,  299 

Service  qualifications  of  warrant  officers 
for  appointment  as  second  lieutenants, 
316 

Service  with  troops,  time  served  during 
war  with  Germany,  286 

Social  intercourse  with  enlisted  men,  pre- 
vention by  order  prohibited,  86£ 

Student  officers  at  schools  and  industrial 
plants,  329 

Summary  courts-martial  not  authorized 
to  try  officers,  333 

Temporary  appointments,  authority  of 
President  to  make,  329 

Temporary  appointments,  termination 
on  appointment  to  corresponding  of- 
fice in  regular  army,  329 

Temporary  commissions,  appointments 
below  grade  of  brigadier-general  made 
by  President  alone,  328 

Temporary  higher  rank  in  time  of  war, 
permanent  commission  not  affected  by, 
328 

Temporary  vacancies  due  to  details  to 
National  Guards  promotions  to  fill, 
provision  of  act  of  1916  repealed,  327 

Transfer,  see  Transfer  of  officers,  infra 

Transportation  for  wives  and  children 
on  change  of  station,  295 
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'^{Cont'd) 
omcen— {Cont'd) 

Vacancies  caused  by  enlarging  army,  how 
filled,  311 

Warrant  officers,  appointment  as  second 
lieutenants,  age  and  service  qualifica- 
tions, 315 
Officers'  Reserve  Corps 

See  Reserve  officers'  training  corps,  mfra 

Active  duty  for  reserve  officers,  317 

Assignment  to  units,  317 

Citizenship  of  officers,  317 

Discharge  of  officers,  discretionary  power 
of  President,  317 

Discharge,  right  of  officer  on  application, 
317 

Duration  of  appointment,  317 

Eligibility  for  reserve  commissions,  317 

Former  army  officers  eligible  for  appoint- 
ment, 317 

General  officers,  317 

General  officers  appointed  by  President 
by  and  with  advice  and  consent  of 
Senate,  317 

Grade  of  appointment,  317 

Mileage,  allowance,  3 IB 

National  Guard  officers  eligible  for  ap- 
pointment, 317 

Officers  other  than  general  officers  ap- 
pointed and  commissioned  by  Presi- 
dent alone,  317 

Organization,  317 

Pay  and  allowances  on  active  duty,  317- 
318 

Promotions  and  transfers,  317 

Rank  of  officers  in  several  grades,  how 
determined,  328  ' 

Repeal  of  provision  of  act  of  1916,  31d 

Second  lieutenants  appointed  from  re- 
serve corps,  315 

War  as  affecting  duration  of  appoint- 
ment, 317 
Oil  and  gas  in  public  lands  reserved  for 

military  use,  187 
Ordnance  department 

Assistants  to  chief  of  ordnance,  rank, 
308 

Chief  of  ordnance,  rank,  308 

Composition  of  department,  308 

Enlisted  men,  number  in  corps,  308 

Expenditures  for  skilled  draftsmen  and 
others  in  office  of  chief  of  ordnance, 
297 

Officers,  number  in  corps,  308 

Skilled  draftsmen,  etc.,  in  office  of  chief 

of  ordnance,  authority  to  employ,  297 

Ordnance   sergeants,   repeal   of   provisions 

affecting,  287 
Organization  of  army 

Army  corps,  299 

Brigades,  299 

Corps  areas  created,  299 

Divisions,  299 

Mobilization  for  immediate  ser\'ice,  ob- 
ject of  organization,  298-299 

Organized  peace  establishment,  how 
('om posed,  298 

Units  of  organization.  209 
Organized  reserves,  see  Reserves,  infra 


^{Cont'd) 
Pay  and  allowances 

Additional  pay  to  officers,  292 

Air  service,  additional  pay  for  partici- 
pation in  regular  and  frequent  flights, 
309 

Appropriations  available,  296 

Army  field  clerks,  increase  of  pay,  293 

Army  mine  planter  service,  increase  of 
pay  of  warrant  officers,  359 

Back  pay  at  increased  rate,  294 

Base  pay  of  enlisted  men  in  various 
grades,  300 

Captains,  increase  of  pay,  292 

Chaplains,  309 

Colonels,  increase  of  pay,  292 

Commutation  of  quarters,  heat  and  light, 
continuance  of  provision  to  officers  in 
the  field,  292 

Commutation  of  quarters,  heat  and  light, 
provision  for  officers  applicable  to  en- 
listed men,  292 

Commutation  of  rations,  additional  al- 
lowance to  noncommissioned  officers, 
293 

Commutation  of  rations,  determination 
of  value,  293 

Congressional  committee  to  investigate 
and  report,  296 

Continuous  service  pay  for  enlisted  men, 
provision  repealed,  301 

Contract  surgeons,  pay  of,  292 

Enlisted  men  additional  ration  allow- 
ance to  first  three  grades  only,  300- 
301 

Enlisted  men  base  pay  in  various  grades, 
300 

Enlisted  men,  computation  of  tempo- 
rary increase  of  pay,  300 

Enlisted  men,  extra  pay  as  specialists, 
301 

Enlisted  men,  increase  of  pay,  293 

Enlisted  men,  longevity  pay,  301 

Enlisted  men,  provision  for  continuous 
pay  repealed,  301 

Enlisted  men,  repeal  of  former  act  as 
to  pay,  316 

Enlisted  men,  transportation  privileges 
allowed  to  first  three  grades  only, 
300-301 

Field  clerks  quartermaster  corps,  in-, 
crease  of  pay,  293 

First  lieutenants,  increase  of  pay,  292 

Forfeitures,  power  of  special  courts- 
martial,  332 

Increased  rates  of  pay  for  officers  and 
men,  duration  of  allowance,  295 

Increase  of  pay  of  army  field  clerks  and 
field  clerks  quartermaster  corps,  293 

Increase  of  pay  of  enlisted  men,  293 

Increase  of  pay  of  enlisted  men,  compu- 
tation, 300 

Lieutenant  colonels,  increase  of  pay,  292 

Longevity  pay,  credit  for  service  with 
provisional  or  temporary  forces,  328 

Longevity  pay  for  enlisted  men,  301 

Longevity  pay  of  officers,  basis  of  allow* 
ance,  205 

Majors,  increase  of  pay,  292 
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^{Cont'd) 
Pay  and  allowances — (Cont'd) 

Marine  corps  officers,  see  Maiune  Corps 

Quartermaster  corps,  appropriation  for 
commutation  of  quarters,  heat  and 
light  for  field  clerks,  messengers  and 
laborers,  359 

Rations,  additional  allowance  to  first 
three  grades  of  enlisted  men,  300-301 

Rations,  additional  allowance  to  non- 
commissioned ofiicers,  293 

Reduction  of  officers'  pay  not  intended  by 
statutory  changes,  296 

Reduction   of   pay   of  enlisted   men   not 
'intended  by  statute  making  changes, 
301 

Re-enlistments,  allowance  for,  316 

Retired  officers  on  active  duty,  328 

Retired  pay,  see  Retirement  of  Officers, 
infra 

Retired  pay,  increased  rates  not  to  enter 
into  computation  of,  296 

Retired  pay  of  officers  in  Class  B,  314 

Retired  soldier's  pay  as  pension,  718 
note 

Retirement  pay  and  allowances  of  chiefs, 
301 

Second  lieutenants,  increase  of  pay,  292 

Sergeants,  additional  rations  or  commu- 
tation thereof,  293 

Temporary  increase  of  pay  of  enlisted 
men,  computation,  300 

Transportation  for  families  of  officers 
and  certain  noncommissioned  .officers 
on  change  of  station,  295 

Transportation  of  household  goods  on 
change  of  station,  295 

Transportation  privileges,  allowance  to 
first  three  grades  of  enlisted  men,  300- 
301 

Warrant  officers,  300 
Personnel  bureau^  powers  and  duties,  306 
Philippine  scouts 

Appointment  of  new  officers,  311 

Classification,  311 

Organization,  authority  of  President,  311 

Promotion,  311 

Recommissioning  of  officers,  311 

Retirement,  311 

Retirement  of  officers,  repeal  of  acts  re- 
lating to,  315 

Service  by  officers  not  recommissioned, 
311 
Phosphate  deposits  in  public  lands  reserved 

for  military  use,  187 
Physical    examination    before    promotion, 

officers  subject  to,  314 
Porto  Rico  regiment  of  infantry 

Officers  to  be  recommissioned  in  infantry, 
310 

Status   as   part  of   infantry   branch   of 
army,  310 
Posts,  see  Camps  and  cantonments,  supra 
Privates,  see  Enlisted  men,  supra 
Promotion  of  officers 

Brigadier-generals,  promotion  to  major- 
general,  300 

Cluiplain<),  309 


^(Cont'd) 
Promotion  of  officers — {Cont'd) 

Colonels,  promotion,  300 

Dental  corps,  307 

Dental  corps  officers  subject  to  exam- 
ination for  promotion,  314-315 

Eligible  list  of  eolonels,  300 

Examination  for  promotion,  existing 
laws  repealed,  314 

Existing  laws  to  govern  until  June  30, 
1920,  314 

Filling  vacancies  in  grades  not  filled  by 
original  appointments,  312 

Medical  administrative  corps,  307 

Medical  corps,  307 

Medical  oorpg  officers  subject  to  examina- 
tion for  promotion,  314-315 

Order  on  promotion  list  as  governing 
right  to  promotion,  314 

Personnel  bureau  charged  with  promo- 
tiona,  805 

Physical  examination  before  promotion 
required  as  to  all  grades  below  briga- 
dier-general, 314 

Position  on  lineal  lists  of  officers  ap- 
pointed before  April  5,  1917,  not  dis- 
turbed by  promotion  list,  313 

Promotion  list,  how  prepared,  312 

Promotion  list,  place  on  list  of  reap* 
pointed  officers,  315 

Promotion  list,  vacancies  below  grada 
of  brigadier-general  filled  from,  314 

Temporary  promotions  below  grade  of 
brigadier-general  made  by  President 
alone,  328 

Temporary  promotions  to  fill  temporary 
vacancies,  provision  of  act  of  1916  re- 
pealed, 327 

Transfer,  place  on  promotion  list  not 
affected  by,  315 

Veterinary  corps,  307,  806  note 

Veterinary  corps  officers  subject  to  ex- 
amination for  promotion,  314-315 
Provost  marshal,  see  Abticxes  op  Wab 
Public   lands,  mineral  depot  reserved  for 

military  use,  187 
Quartermaster  corps 

Assistants,  number,  305 

Assistants,  rank,  305 

Clerks,  designation  changed  to  field 
clerks,  806  note 

Field  clerks,  appropriation  for  commu- 
tation of  quarters,  heat  and  light,  359 

Field  clerks  as  persons  subject  to  mili- 
tary law  within  meaning  of  articles  of 
war,  330 

Field  clerks  assignment  to  offices  and 
positions,  359 

Field  clerks,  increase  of  pay,  293 

Field  clerks  not  triable  by  summary 
courts-martial,  333 

Field  clerks,  power  to  quell  quarrels, 
disorders,  etc.,  346 

Laborers,  appropriation  for  commutation 
of  quarters,  heat  and  light,  359 

Laborers,  assignment  to  offices  and  posi- 
tions. 359 
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—  (Ooni'rf) 
Quartermaster  corps — {Oonfd) 
Messengers,  appropriation  for  commuta- 
tion of  quarters,  heat  and  light,  359 
Number  of  enlisted  men  in  corps,  306 
Number  of  officers  in  corps,  306 
Quartermaster-general,       powers       and 
duties,  306 

Quartermaster-general,  rank,  305 
Second  lieutenants  not  qualified  for  fur- 
ther promotion,   report  by   classifica- 
tion board,  314 

Quarters,  heat  and  light,  commutation  of. 

292 
Bank  of  officers 

See  Officers,  supra;  Retirement  of  offi- 
cers, infra 

Detail,  rating  or  assignment  as  affecting 
'•ink,  327 

Transfers,  rank  not  lost  by,  316 
Recruiting,   obstruction    as   offense   under 

espionage  act,  470  note 
Regular  army 

Arms  of  service  enumerated,  298 

Combatant  arms,  298 

Composition  of  army,  298 

Departments,  298 

Line  of  army,  298 

Officers,   service  during  war   with  Gter- 
many  as  service  with  troops,  286 

Part  of  army  of  United  SUtes,  298 
Regular  Army  Reserve  abolished,  316 
Reserve  Corps 

See  Officers'  reserve  corps,  supra 

Regular  Army  Reserve  abolished,  316 
Reserve  officers,  see  Officers'  reserve  corps, 

supra 
Reserve  Officers'  Training  Corps 

Camps  for  training  corps,  319 

Civil  educational   institution,  establish- 
ment and  maintenance  in,  318 

Commutation  of  subsistence,  320 

Course  of  instruction,  318 

Dental  training  corps,  admission  of  medi- 
cal students,  320 

Detail   of   officers   and  men  of   regular 
army  for  duty  with  training  corps,  318 

Graduates,  appointment  as  reserve  offi- 
cers, 319-320 

Medical    training    corps,    admission    of 
medical  students,  320 

Organization,  318 

Pay  and  commutation  of  subsistence,  320 

Personnel  for  duty  with  training  corps, 
318 

Strength  of  organization,  318 

Subsistence  at  training  camps,  319 

Subsistence,  commutation  of,  320 

Supplies  for  training  corps,  319 

Training  camps,  equipment  for,  320-321 

Training  camps,  location,  320,  321 

Training  camps,  maintenance.  319 

Transportation  at  training  camps,  319 

Veterinary  training  corps,  admission  of 
students,  320 
Reserves 

See  Enlisted  reserve  corps,  supra;  Offi- 
cers' reserve  corps,  supra 


ABMY^  {Oonfd) 
Reserves  —  {Oonfd) 

Distribution  in  corps  areas,  290 

Initial  organization,  299 

Organized  reserves,  distribution  in  corps 
areas,  299 

Territorial  distribution  of  organized  re- 
serves, 299 
Retirement  of  enlisted  men,  see  Enlisted 

men,  supra 
Retirement  of  officers 

Active  duty,  pay  and  allowances,  328 

Active  duty  required  of  officers  in  Class 
B  after  retirement,  314 

Class  B,  determination  as  to  retirement. 
314 

Detail  of  retired  officers  to  Reserve  offi- 
cers' training  corps,  318 

Length  of  service,  credit  Kr  service  with 
provisional  or  temporary   forces,   328 

Pay  and  allowances  of  retired  officer  on 
active  duty,  328-329 

Pay  and  allowances  on  active  duty,  328 

Pay  of  officer  retired  while  holding  tem- 
porary appointment,  329 

Pay  of  officers  in  Class  B  after  retire- 
ment, 3?  4 

Personnel   unreau   in   charge   of   retire- 
ments, 305 

Philippine  scouts,  311 

Philippine  scouts,  repeal  of  act  relating 
to,  -315 

Rank  of  retired  officers  on  active  dutv. 
328-329 

Rank,  pay  and  allowances  of  chiefs  on 
retirement,  301 

Reappointment  of  retired  officers  to  ac- 
tive list,  315 

Retirement   pay    of   officers   more    than 
forty-five   years   old   when   appointed, 
312 
Ribbons,  see  Decorations  for  distinguished 

service,  supra;  Mexican  border  medals 

and  ribbons,  supra 
Riding  horses,   donations  of  animals   for 

breeding,  359 
Second  lieutenants 

Appointment  regulated,  315 

Graduates  of  military  academy  in  1920, 
date  of  conmiissions,  323 

Increase  of  pay,  292 

Number  authorized,  299 

Quartermaster  corps,  second  lieutenants 
not   qualified   for  further   promotion, 
314 
Selective  draft  law,  see  Sexecttve  Dbaft 
Sergeants 

Detail  for  duty  with  National   Guard, 
provision  repealed,  316 

Ordnance  sergeants,  repeal  of  provisions 
affecting,  287 
Signal  corps 

Composition  of  corps,  308 

Officers,  number  in  corps,  308 

Tactical  units,  authority  of  President  to 
prescribe,  308 

Draftsmen,  employment  in  signal  office, 
297 
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Signal  corps  —  {Cont'd) 
Expenditures  autboriaed  ior  services  of 
skilled  draftsmen  and  others  in  sig- 
nal office,  297 
Size  of  army,  298 

Sodium  in  public  lands  reserved  for  mili- 
tary use,  187 
Surgeons,   see   Medical  department^  supra 
Tank  units  as  part  of  infantty,  319 
Temporary  officers,  see  Emergeacy  officers, 

Temporary    vacancies    due    to    details    to 

National  Guard,  promotions  to  fill,  pro- 
vision of  act  of  1916  repealed,  327 
Territorial  commanders,  powers  concurrent 

with  persoonel  bureau,  305 
Training  Corps,  see  Reserve  officers'  train- 
ing corps,  9upra 
Transfer  of  officers 

Application  for  transfer,  315 

Rank  and  place  on  promotion  list  not 
ajffected  by  transfer,  316 

Transfer  from  on«  branch  of  service  to 
another,  301 

Transfers    under    charge    of    personnel 
bureau,  306 
Transportation  from  Europe  of  wives  of 

soldiers,  364 
Transportation  ol  troops,  etc.,  aee  Fkdbbal 

Control  of  TkA>KSfOETATU>N 
Transportation  on  change  of  statiaa,  see 

Pay  aod  Allowances,  m^pra 
Trial  of  persons  in  military  service,  see 

Coubts-Mabtial  (Abmy) 
Uniform,   act   of    1916   declared   to   be   in 

full  force  notwithstanding  act  of  1^19, 

358 
Valor,    see   Decorations   for   distinguiahed 

service,  9upra 
Veterinarians,  provision   for  appointment, 

etc.,  repealed,  309 
Veterinary  corps 

Appointments  made  to  grade  of  second 
lieutenant,  315 

Colonels,    appointment    authoriEed,    806 
note 

Examination   of   officers   for   promotion, 
314-316 

Lieutenant    colonels,     appointment    au- 
thorized, 806  note 

Promotion,   examination   required,   314- 
315 

Promotion  of  officers,  307,  806  note 
Volunteers  as  persons  subject  to  military 

law  within  meaning  of  articles  of  war, 

330 
War  department  general  staff 

Chief  of  staff  as  presiding  officer,  303 

Committee  to  organize   national  guard, 
299 

Composition,  302 

Duties,  303 

Mobilization  of  resooroes  for  war,  plans 
for.  303 

Navy,  collaboration  of,  303 

Plans  for  national  defense,  duty  to  pre- 
pare, 303 

29 


-^{Cont'd) 
War  department  general  staff  —  (Confd) 
Policies    regarding    army,    preparation, 

303 
Professional  aid  to  Secretary  of  War  and 

chiaf  of  staff,  303 
Reserve    officers    serving    with    general 

staff,  303 
Warrant  officers 
Appointments,  how  made,  300 
Band  leaders  as  warrant  officers,  300 
Creation  of  grade,  300 
Detail  in  vocational  training,  360 
Increase  of  pay  in  army  mine  planter 

service,  359 
Longevity  pay,  300 
Materiaf  for   selection,   300 
Number  authorized,  300 
Pay  and  allowances,  300 
"  Persons  subject  to  military  law  "  with- 

ing  meaning  of  articles  of  war,  330 
Power  to  qfuell  quarrels,  disorders,  etc., 

346 
Rank,  300 
Retirement,  300 

Second  lieutenants  appointed  from  war- 
rant officers,  315 
Summary  courts-martial  not  authorized 

to  try  warrant  officers,  333 
Wives  of  officers  and  certain  noncommis- 
sioned officers,  transportation  on  change 
of  4tatioa,  295 
Wives  of  soldiers,  transportation  from  Eu- 
rope, 364 
Woixnded  or  disabled  soldiers,  transporta- 
tion to  and  from  hospital  during  treat- 
ment, 362 

ABMY   AKB   KAVT   HEDAL   OF 
HONOR  ROLL 

8ee  Peksiovs 

ARMT  REGISTER 

See  AsKY 

ARREST 

Alien  enemies,  authority  of  President,  390 

note 
Arrest  without  warrant  in  district  other 
than   where   crime   was   committed,  465 

note 
Habeas  corpus  as  affecting  commissioner's 
jurisdiction  to  entertain  subsequent  ap- 
plication for  arrest  on  same  charge,  465 

note 
Public  parks,  power  of  commissioner,  217- 

218 
State   process,   service   in   national   parks, 

214 

ARTXOLES    FOR    QOVEKIfMEHT    OF 
KAVY 

Discharge  from  naval  service  as  preventing 
trial  by  court-martial,  392  note 

ARTICLES  OF  WAR 

Absence  without  leave.  345 
Affrays,  power  to  quell,  346 
Aiding  enemy,  punishment,  34^ 
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ABTICIiES  OF  WAR-^iConVd) 
Arrest 

Breaking  arrest,  punishment,  346 

Deserters  arrested  by  civil  officials,  354 

Limits  of  arrest,  346 

Power  to  order  into  arrest  officers  taking 
part  in  quarrels  and  disorders,  346 
Arson,  punishment,  351 
Assaulting  superior  officer,  345-346 
Battalion  as  included  in  squadon,  330 
Battery  as  included  in  word  "  company," 

330 
Burglary,  punishment,  351 
Captured  and  abandoned  property 

Dealing  in  captured  or  abandoned  prop- 
erty, punishment,  349 

Securing  for  public  service,  349 
Civil  authorities,  delivery  of  offenders  to, 

348 
Command  as  between  officers  of  same  grade, 

assignment  by  President,  357 
Commander   of   guard,   refusal   to   receive 

and  keep  prisoners,  punishment,  347 
Command    when    different    corps    or    com- 
mands join,  357 
Company 

Battery  as  included  in  word  "  company," 
330 

Troop  as  included  in  word  *'  company," 
330 
Compelling  surrender,  punishment,  348 
Complaint  of  wrongs  by  conunanding  offi- 
cer, 357 
Conduct    prejudicial    to    good    order    and 

military  discipline,  punishment,  362 
Conduct  unbecoming  an  officer  and  gentle- 
man, 352 
Construction  of  particular  words 

Batt£(lion  understood  as  including  squad- 
ron, 330 

Company  understood  as  including  troop 
or  battery,  330 

Officer    construed   as    referring   to   com- 
mon officer,  330 

Soldier  construed  as  including  noncom- 
missioned officer,  private  or  other  en- 
listed man,  330 
Corresponding    with    enemy,    punishment, 

349 
Countersign,  punishment  for  improper  use 

of,  348 
Court  of  inquiry,  see  Courts  of  Inquiby 
Death 

Disposal  of  decedent's  effects,  355 

Inqiiest  when  circumstances  require  in- 
vestigation, 356 
Death  penalty 

Countersign,    improper    use    in   time    of 
war,  348 

False  alarms  in  time  of  war,  348 

Forcing  safeguard  in  time  of  war,  348 

Misbehavior  before  enemy,  348 

Murder,  350 

Rape,  350 

Relieving,  corresponding  with  or  aiding 
enemy,  349 

Sentinel,  misbehavior  in  time  of  war,  350 


ABTICItES  OF  WAB—( Con/'cf) 
Death  penalty  —  {ConVd) 

Spy,  acting  as,  348 

Subordinates   compelling   commander  to 
surrender,  348 
Decedents'  estates,  disposition,   355 
Definitions 

Battalion,  330 

Company,  530 

Officer,  330 

Soldier,  330 
Depredations  by  soldiers,  punishment,  350 
Desertion 

Absence  without  leave,  punishment..  345 

Advising  or  aiding  another  to  desert, 
punishment,  345 

Arrest  of  deserters  bv  civil  officials,  354 

Enlistment  bv  soldier  in  certain  branches 
of  service  before  receiving  discharge 
from  former  enlistment,  336 

Entertaining  deserter.  345 

Punishment  in  time  of  peace,  345 

Punishment  in  time  of  war,  345 

Retaining  deserter  in  demand,  officer 
punishable,  345 

Time  lost  by  desertion  to  be  made  good, 
354 
Disciplinary   powers   of   commanding   offi- 
cers, 353 
Disobeying  superior  officer,  345-346 
Disorders,  power  to  quell,  346 
Disrespect  of  officer  towards  President  and 

other  civil  officers,  punishment,  345 
Disrespect  towards  superior  officer,  345 
Drunkenness  on  duty,  punishment.  349 
Dueling,  350 
Effects    of    deceased    persons,    disposition, 

355 
Embezzlement,  punishment,  351 
Enemy,    relieving,    corresponding    with   or 

aiding,  punishment,  349 
Enlisted  men 

Certificate  of  discharge,  355 

Discharge  before  expiration  of  term  of 
service,  355 

Separation  from  service,  365 
Enlistments 

Fraudulent  enlistment  as  crime,  344 

Oath  of  enlistment,  355 

Officer  making  unlawful  enlistment,  pun- 
ishment, 344 
False  alarms,  punishment,  348 
False  muster  as  offense,  344 
Field  service  defined,  812  note 
Forcing  safeguard,  punishment,  348 
Forgery,  punishment,  351 
Frauds    against    government,    punishment, 

351 
Frays,  power  to  quell,  346 
Housebreaking,  punishment,  351 
Injuries  to  property,  redress,  354 
Insubordinate  conduct  toward  noncommis- 
sioned officer,  346 
Intoxication  on  duty,  punishment,  349 
Larceny,  punishment,  351 
Liability   incurred   prior  to   taking  effect, 

358 
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ABTICLES  OF  WAR -^(Cont'd) 
ManslaughUr,  punishment,  351 
Mayhem,  punishment,  351 
Military  property 

Waste  or  unlawful  disposal,  349 

Wilful   or   negligent   loss,   etc.,   punish- 
ment, 349 
Misbehavior  before  enemy,  punishment,  348 
Murder,  punishment,  360 
Mutiny 

Failure  to  suppress,  346 

Punishment,  346 
Noncommissioned     officers,     insubordinate 

conduct  toward,  as  offense,  346 
Oath  or  affirmation 

Enlistment  oath,  355 
Offenses 

Absent  without  leave,  345. 

Affrays,  346 

Arson,  351 

Assaulting  superior  officer,  345 

Assault  with  intent  to  commit  bodily 
harm,  351 

Assault  with  intent  to  commit  felony,  351 

Burglary,  351 

Captured  or  abandoned  property,  appro- 
priating or  dealing  in,  349 

Compelling  surrender,  348 

Conduct  prejudicial  to  good  order  and 
military  discipline,  352 

Conduct  unbecoming  an  officer  and  gen- 
tleman, 352 

Depredation,  350 

Desertion,  345 

Destruction  or  waste  of  territory,  350 

Disorders,  346 

Disrespect  towards  President  and  other 
civil  officers,  345 

Disrespect  toward  superior  officer,  345 

Drunkenness  on  duty,  punishment,  349 

Dueling,  350 

Embezzlement,  361 

False  alarms,  348 

False  muster,  344 

False  returns  by  officer,  344 

Forcing  safeguard,  348 

Forgery,  351 

Frauds  against  government,  351 

Housebreaking,  351 

Improper  use  of  countersign,  348 

Insurbordinate  conduct  towards  noncom- 
missioned officers,  346 

Larceny,  351 

Manslaughter,  351 

Mayhem,  351 

Military  property,  wilful  or  negligent 
loss,  damage  or  wrongful  disposition, 
349 

Misbehavior  before  enemy,  348 

Murder,  350 

Mutiny,  346 

Officer  making  unlawful  enlistment,  344 

Omission  to  render  returns,  344 

Order,  failure  to  maintain,  punishment, 

350 

Provisions,  intimidation  of  persons  bring- 
ing, 350. 


ABTICI.es  of  WAR'^(Cont*d) 
Offenses  —  (Cont'd) 

Provisions,  personal  interest  in  sales  of, 
350 

Provoking  speeches  or  gestures,  350 

Quarrels,  346 

Rape,  350 

Relieving,  corresponding  with  or  aiding 
enemy,  349 

Robberv,  351 

Sedition,  346. 

Sentinels,  misbehavior  of,  350 

Sodomy,  351 

Spies,  349 

Subordinates  compelling  commander  to 
surrender,  348 

Wilfully  disobeying  superior  officer.  345 
Officers 

Absent  without  leave,  dropping  from 
rolls,  357 

Conduct  unbecoming  an  officer  and  gen- 
tleman, punishment,  352 

Disciplinary  powers  of  commanding  offi- 
cers, 353 

Disrespect  towards  President  and  other 
civil  officers,  punishment,  345 

"  Officer  "  construed  as  referring  to  com- 
missioned officer,  330 

Power  to  order  into  arrest  other  officers 
taking  part  in  quarrels  and  disorders, 
346 

Rank  and  precedence  among  regulars, 
militia  and  volunteers,  357 

Reparation  for  injuries  done  by  soldiers, 
duty  to  see  to,  350 

Separation  from  service,  357 
Order,  punishment  for  failure  to  maintain, 

350 
Perjury,  punishment,  351 
Persons  subject  to  military  law 

Acceptance  of  commission  as  sufficient 
proof  of  status,  812  note 

Army  field  clerks,  330 

Army  nurse  corps,  members  of,  330 

Cadets,  330 

€amp  retainers,  etc.,  accompanying 
armies  "  in  the  field,"  812  note 

Field  clerk  quartermaster  corps,  330 

Marine  corps  officers  and  men  when  de- 
tached for  service  with  army,  330 

Officers  of  army,  330 

Persons  accompanying  or  serving  with 
armies  of  United  States,  330 

Persons  la\^'fully  called,  drafted  or  or- 
dered to  duty'  or  for  training  in  mili- 
tary service,  330 

Persons  under  sentence  of  courts-martial, 
330 

Retainers  to  camps,  330 

Soldiers  belonging  to  regular  army,  330 

Soldiers'  Home  inmates,  330 

Volunteers  in  service  of  United  States, 
330 

Warrant  officers,  330 
Prisoners 

Delivery  of  offenders  to  civil  authori- 
ties, 347 

Refusal  to  receive  and  keep,  punishment, 

347 
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ABTICUSS  OF  'WAn^ (Cont'd) 

Prisoners  — { Cont'd) 

Kelease  of  prisoner  without  proper  au- 
thority, 347 
Report  of  prisoners  received,  347 

Property,  redress  of  injuries  to,  354 

Provoking  speeches  or  gestures,  punish- 
ment, 350 

Provost  marshal,  refusing  to  receive  and 
keep  prisoners,  punishment,  347 

Punitive  articles,  see  Offenses,  supra 

Quarrels,  power  to  quell,  346 

Rank  and  precedence  between  regulars, 
militia  and  volunteers,  357 

Rape,  punishment,  350 

Reading  articles  of  war  to  soldier  at  time 
of  enlistment,  355 

Relieving  enemy,  punishment,  349 

Removal  of  causes,  suit  brought  in  state 
court  for  act  done  under  military  au- 
thority, 357 

Returns  made  by  officers 
False  returns,  making  as  offense,  344 
Omission  to  render  returns,  344 

Riot,  punishment,  350 

Robbery,  punishment,  351 

Sedition 
Failure  to  suppress,  346 
Puaiahment,  346 

Sodomy,  punishment,  351 

Soldier  construed  as  including  noncommis- 
sioned officer,  private'  or  any  other  en- 
listed man,  330 

Spies  in  time  of  war  punishable  with 
death,  340 

Squadi'on  as  included  by  word  battalion, 
330 

Subordinates  compelling  commander  to  sur- 
render, 348 

Threatening  superior  officer,  345,  346 

Time  of  t^ing  effect  of  articles  of  war, 
358 

Troop  as  included  in  word  "  company,"  330 

War  offenses 

Captured  or  abandoned  property,  appro- 
priating or  dealing  in,  349 
Forcing  safeguard,  348 
Improper  use  of  countersign,  348 
Misbehavior  before  enemy,  348 
Relieving,  corresponding  with  or  aiding 

enemy,  349 
Spies,  349 

Subordinates   compelling   commander   to 
surrender,  348 

ARTIFIGIAI.    LIMBS 

Purchase  by  surgeon-general  for  war  vete- 
rans, 157 


See  AsMY 

ASSAUIiT  AND  BATTEBY 

Collector  of  Customs  stopping  vehicle  for 
search,  498  note 

ASSAY  OFFICES 

Assistant    treasurers,    transfer    of    func- 
tions and  duties  to  Assay  offices,  209 


ASSIGNMENTS 

Reparation  claim  under  interstate  com- 
merce act 

Assignee's  right  to  sue  in  own  aanie,  571 
note 

Expert  testimony,  572  note 

Handwriting  of  assignor,  necsessity  of 
formal  proof,  572  note 

Hearsay  evideace,  572  Bote 

ASSISTANT  SfiCTBETA&T  OF  WAR 

Duties  generally,  304 
Military  supplies,  supervision  of  procure- 
ment, 304 
Salary,  304 
Supplies  for  army,  procurement,  304 

ASSISTANT  TBEASUBEBS 

See  Treasubt  Depabtment 

ASSOCIATIONS 

Citizenship,  259 

ASYLITMS 

See  Hospitals  and  Abtlcms 

ATTACHMENT 

See  Shippino  and  Navigation 

ATTOBNEY8  AT  I.A'W 

Advice  by  attorney  as  assisting  criminal, 
711  note 

Contempts,  criticism  oi  judge  in  public 
speech,  640  note 

Docket  fee,  cases  in  which  allowed,  464 
note 

£mplo3rment  by  interstate  oommeroe  com- 
mission, 117 

Lien  of  attorney,  state  deciaiona  as  bind- 
ing on  federal  courts,  646  not« 

Right  to  be  heard  before  Labor  Board  or 
Adjustment  Board,  by  counsel,  91 

AUDIT 

American  National  Red  Cross,  reimburse- 
ment of  War  Department  for  auditing  of 
accounts,  15 

AUDITOBS 

Compensation  of  auditors  in  federal  courts 

as  taxable  costs.  464  note 
Compulsory    reference   to   auditor  in  case 

involving  long  accounts,  650  note 

AVIATION 

See  Army;  Mail  Service;  Navy;  Postal 

Service 
Aeronautic  engineering,  training  of  army 

officers,  292 

BACL  AND  BE006NIZANCE 

Money  deposited  to  secure  bail,  deduction 
by  clerk  of  poundage,  593  note 

Public  parks,  power  of  comnussioner  to 
take  bail,  217-218 

Remission  of  penalty,  discretion  of  court 
392  note 

Trust  fund  to  secure  bail,  expenses  of 
establishing  right  to,  465  note 

Wilful  default  prediiding  remission  of  pen- 
alty, 392  note 
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See  Jtjdioial  Offigebs 


State    decisioiiB    as    binding    on    federal 
courts^  646  note 


Subtreasury    at    Baltimore    discontinued, 
209 


See  Nattowal  Banks 


Accounts,  see  Books  of  account,  infra 
Actions,  see  Suits  by   and   against   bank- 
rupts, infra;  Trustee,  infra 
Acts  of  bankruptcy 

Admitting   inability   to   pay   debts,   398 

note 
Corporation  admitting  inability  to  pay 

debts,  398  note 
Intent  to  prefer,  396  note 
Payment  as  preference,  396  note 
Preferential'  transfers  generally,  396  note 
Receiver,    application    for    appointment, 

397  note 
Tranafer  of  exempt  property,  396  note 
Trustee,  application  for  appointment,  397 
note 
Adjudication 
Appeal  from  denial  of  adjudication,  420 

note 
Denial  of  adjudication  as  appealable,  420 

note 
Effect  as  res  judicata,  416  note 
Jurisdiction    required    by    adjudication, 

415  note 
Res  judicata, 'effect  of  adjudication,  416 

Dote 
Vacating  adjudications,  416  note 
Vacation  not  authorized  by  proposal  of 
compositicm,  431  note 
Administration  of  estate,  see  Estates,  infra 
Adverse  claims,  jurisdiction,  417  note 
Advice  of  oounsel,  defense  to  making  false 

claim,  422  note 
Alimony,  husband's  liability  not  affected  by 

discharge,  414  note 
Ancillary  jurisdiction,  see  Courts,  infra 
Annulment  of  liens,  see  Liens,  infra 
Appeals 

See   Appellate   jurisdiction,   infra;    Cer- 
tiorari, infra 
Adjudication,  denial  as  appealable,  420 

note 
Composition,  judgment  on,  as  appealable, 

421  note 
Discharge,  grant  or  denial  as  appealable, 

421  note 
Findings  of  judge,  420  note 
Forma   pauperis,   order   committing   for 

contempt,  424  note 
Lien,  denial  by  bankruptcy  court  as  ap- 
pealable, 421  note 
Parties,  420  note 


BANKBUPTOT  —  ( Gonfd ) 
Appeals  —  ( ConVd ) 

Questions  of  fact,  concurrent  findings  of 
referee  or  jury  and  court  below,  420 
note 

Supreme  court,  jurisdiction  in  bank- 
ruptcy cases,  638  note 

Time  for  appeal,  provision  as  mandatory, 
421  note 
Appellate  jurisdiction 

See  Petition  to  review,  infra 

Appealable  orders,  419  note 

Circuit  coUrt  of  appeals,  419  note 

Controversy  arising  in  bankruptcy  pro- 
ceedings, 419  note 

Courts  having  appellate  jurisdiction,  419 
note 

Reopening  case,  denial  of  motion  as  ap- 
pealable, 419  note 
Appraisal  and  sale 

Confirmation  of  sale,  452  note 

Xonscheduled  property  as  subject  to  sale, 
452  note 

Property  subject  to  sale,  452  note 
Assets 

See  Schedule  of  assets,  infra 

Collection  by  trustee,  424  note 

Concealment  of  assets  as  ground  for  re- 
fusing assets,  409  note 

Expectancy  imder  will,  401  note 

Petition  for  payment  of  concealed  assets, 
3^  note 

Recovery  of  o<Micealed  property  after 
bankrupt's  discharge,  ^4  note 

Trustee's  duty  to  collect  assets,  424  note 
Asaignees,  priority  between,  440  note 
Attachment,     annulment     of     attachment 

within  four  months  of  petition,  445  note 
Attorney's  lien  as  affected  by  bankruptcy, 

441  note 
Bankrupts 

See  Examination  of  bankrupts,  infra ;  In- 
voluntary bankruptcy,  infra;  Sched- 
ules of  assets,  infra 

See    Suits    by    and    against    bankrupts, 
infra;  Voluntary  bankruptcy,  infra 
Banks 

Deposits  in  bank,  trustee's  title  to,  448 
note 

Discharge  as  affecting  director's  liabil- 
ity for  mismanagement,  415  note 

Set  off  between  baiiknipt  bank  and  de- 
positor, 446  note 
BoidEs  of  account 

Concealment  as  ground  for  refusinf?  dis- 
charge, 407  note 

Destruction  as  ground  for  refusing  dis- 
charge, 407  note 

Destruction,  etc..  with  intent  to  conceal 
financial  condition  as  ground  for  re- 
fusing discharge,  407  note 

Failure  to  keep,  ground  for  refusing  dis- 
charge, 407  note 

Xsonproduction  as  evidence  of  destruction 
or  concealment,  407  note 

Partner's  failure  to  make  entries  in  firm 
books  as  affecting  co-partner's  right 
to  discharge,  407  note 
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BANKRUPTCY  —  ( Cont'd ) 

Certiorari   from   supreme  court  to  circuit 

court  of  appeals,  421   note 
Chattel  mortgages,  conversion  of  property 
by  wrongful  sale  under,  liability  not  af- 
fected by  discharge,  414  note 
Children,  liability  for  support  not  affected 

by  discharge,  414  note 
Circuit   court   of   appeals,   jurisdiction   in 

bankruptcy  cases,  419  note 
Claims 
Allowance    of    claims,    power    of    court, 

426  note 
Assignees,  priority  between,  440  note 
Attorney's  lien  for  costs,  right  to  prior- 
ity, 440  note 
Corporations,  note  issued  by  corporation 

in    payment    for    its   own    stock,    426 

note 
Costs    of    administration    postponed    to 

claim  of  United  States  for  taxes,  439 

note 
Creditors    of    individual    partners,    400 

note 
Dividends,  pavment  on   allowed  claims, 

441 
Fraud,  claims  arising  out  of,  438  note 
Guarantor   of   bankrupt   as   entitled   to 

prove  claim,  428  note 
Judgment    for    firm    debt    as    provable 

against  partner,  438  note 
Judgment  for  tort  rendered  after  filing 

of  petition,  437  note 
Jurisdiction  to  determine  validity,  393 

note 
Labor  claims  under  state  law,  440  note 
Laches  of  creditor  as  affecting  claim  to 

priority,  441  note 
Landlord's  right  to  priority,  440  note 
Liquidation    of    claims    for    tort,    438 

note 
Mutual  debts  and  credits,  set-off,  445-446 

note 
Objections  to  claims,  determination,  428 

note 
Order  of  priority,  439  note 
Partnership  notes  signed  or  indorsed  by 

partners,  400  note 
Partnership,  tort  liability,  399  note 
Persons   entitled    to   prove    claims,   426 

note 
Preferences  .of  creditors,  see  Preferences, 

infra 
Priorities,  debts  due  United  States,  429 

note 
Priority   dependent    on    state    law,    440 

note 
Priority  of  debts  due  to  United  States, 

restrictions  by  act,  457  note 
Priority,  order  of,  439  note 
Provable  debts  and  claims,  437  et  seq. 

note 
Relative  of  bankrupt  as  entitled  to  prove 

claim,  426  note 
Review  bv  referee  of  allowed  claim,  422 

note 
Secured  claims,  427  note 
Set-off  between  bankrupt   and  creditors, 

445-446  note 


B  AHKRUPTCT  —  ( Cont'd ) 
Claims —(Cont'd) 

Stockholder  as  creditor  of  bankrupt  cor- 
poration for  purposes  of  8et-<^,  446  note 

Stockholder,  executory  contract  to  sell 
shares  to  corporation,  426  note 

Surety  of  bankrupt  as  entitled  to  prove 
claim,  428  note 

Surplus  of  estate  after  payment  of 
claims,  disposition,  441  note 

Time  for  proving  claims,  429  note 

Tort  claims,  liquidation  of,  438  note 

Tort  liability  of  partnership,  399  note 

United  States,  claim  for  taxes  as  enti- 
tled to  priority  over  costs  of  adminis- 
tration, 439  note 

United  States,  priority  right  of,  429  note 

Wages  as  preferred  claims,  440  note 
Clerks  of  courts 

Accounting  for  amounts  collected  for 
mailing  notices,  425  note 

Accounting  for  fees,  426  note 
Compositions 

Accounting  by  trustee  under  composition 
agreement,  405  note 

Adjudication  as  affected  by  proposal  of 
composition,  431  note 

Appeal  from  judgment  on  composition^ 
421  note 

Confirmation  as  precluding  creditor  from 
attacking  conveyance  as  fraudulent, 
404  note 

Confirmation,  effect,  403  note 

Corporations,  consent  by  trustees  to  offer 
of  composition,  402  note 

Discharge,  necessity  of  order,  403  note 

Dismissal  on  confirmation,  405 

Fraud  as  ground  for  setting  aside  com- 
position. 405  note 

Laches  as-  barring  vacation  of  composi- 
tion, 405  note 

Liens  as  affected  by  discharge,  403  note 

Receiver's  representations  as  to  value  of 
assets  as  ground  for  setting  aside  com- 
position for  fraud,  405  note 

Reinvestment  of  property  rights,  405  note 

Setting  aside  composition,  406  note 

■Surety  of  bankrupt  not  released  by  dis- 
charge, 411  note 

Vacating  compositions,  405  note 
Concealment  of  assets 

Discharge,  refusal  for  concealment,  409 
note 

Intent,  409  note 

Mingling  funds  deposited  for  transmis- 
sion, 409  note 

Petition  for  payment  of  concealed  assets. 
395  note 

Recovery  of  concealed  property  after  dis- 
charge of  bankrupt,  394  note 

Valueless  property,  effect  of  concealment, 
409  note 
Confusion   of  goods  as  affecting  trustee's 

title,  451  note 
Conspiracy  to  violate  bankruptcy  act,  707 

note 
Contempt 

Appeal  by  bankrupt  in  forma  pauperis, 
424  note 
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S  ANKBUPTCY  —  ( Canrd ) 
Contempt  — {Cont'd) 
Moditication  of  contempt  order,  424  note 
Violation  of  restraining  order,  396  note 
Controversies  arising  in  bankruptcy   pro- 
ceedings, jurisdiction,  419  note 
Conversion  of  funds  received  by  officers  of 

court  as  embezzlement.  127 
Conversion   of  property  by  wrongful  sale 
under  chattel  mortgage,  liability  not  af- 
fected by  discharge,  414  note 
Corporations 
Admitting  inability  to  pay  debts  as  act 

of  bankruptcy,  398  note 
Composition,  consent  by  trustees  to  offer, 

402  note 
Election    of    directors    to    choose    bank- 
ruptcy instead  of  state  court  to  wind 
up  affairs  not  fraud,  393  note 
Public  service  corporation  as  voluntary 

bankrupt,  398  note 
Stockholder   as   creditor,   effect   of  con- 
tract to  sell  shares  to  corporation,  426 
note 
Counterclaims,  see  Set-off,  infra 
Courts 
See  Appellate  jurisdiction,  supra 
Ancillary  jurisdiction,  restraining  suits 

in  another  court,  396  note 
Consent  as  conferring  jurisdiction,  417 

note 
Contempt  proceedings  to  enforce  orders, 

396  note 
Election   by    directors    to   choose   bank- 
ruptcy instead  of  state  court  for  wind- 
ing up  corporation  affairs,  393  note 
Equitable  jurisdiction,  393  note 
Equity  rules  of  supreme  court  as  appli- 
cable to  bankruptcy  courts,  393  note 
Injunction  against  proceedings  in  state 

courts,  416  note 
Injunctions,  power  to  issue,  639  note 
Jurisdiction  by  consent,  417  note 
Jurisdiction    in    actions   by   or   against 

trustees,  416  note 
Jurisdiction  of  adverse  claims,  417  note 
Jurisdiction    to    determine    validity    of 

claims,  393  note 
Jurisdiction  to  enjoin  replevin   suit  in 

state  court,  416  note 
Orders,  power  to  vacate,  396  note 
Original  jurisdiction,  right  to  exercise. 

393  note 
Petition  for  payment  of  concealed  assets, 

305  note 
Possession  of  property  as  affecting  juris- 
diction, 417  note 
Preliminary  jurisdiction,  417-418  note 
Recovery    of    concealed    property    after 

bankrupt's  discharge,  394  note 
Reopening  estate,  396  note 
State  courts,  jurisdiction,  418  note 
Summary  and  plenary  jurisdiction,  417- 

418  note 
Vacation  of  orders,  396  note 
Creditors 

Hindering,  delaying  or  defrauding  cred- 
itors, see  Fraudulent  conveyances, 
supra 


BAKKRUPTCT  -^{Conrd) 
Creditors  —  ( Cont'd) 
Preferred     creditors,     see     Preferences, 

infra 
Recovery  of  property  for  estate  by  cred- 
itor, 440  note 
Secured  cseditors,  who  are,  426  note 
Debts,  see  claims,  supra 
Defrauding  creditors,  see  Fraudulent  con- 
veyances, infra 
Delaying  creditors,  see  Fraudulent  convey- 
ances, infra 
Discharge 
Accounts,  destruction,  etc.,  with  intent  to 
conceal  financial  condition'  as  ground 
for  refusing  discharge,  407  note 
Alimony  not  released  by  discharge,  414 

note 
Appeal  from  judgment  granting  or  deny- 
ing discharge,  421  note 
Application  for  discharge,  to  whom  made, 

405  note 

Bank  director's  liability  for  negligent 
management  of  bank,  415  note 

Books  of  account,  nonproduction  as  evi- 
dence of  destruction  or  concealment, 
407  note 

Child,  liability  for  support  not  released 
by  discharge,  414  note 

Co-debtors  liability  not  affected  by  dis- 
charge, 411  note 

Composition  as  discharge  without  formal 
order,  403  note 

Concealment  of  assets  as  ground  for  re- 
fusing discharge,  409  note 

Concealment  of  financial  condition  as 
ground  for  refusing  discharge,  407  note 

Construction  of  provision  for  discharge, 

406  note 

Conversion  of  property  by  wrongful  sale 
under  chattel  mortgage  as  wilful  and 
malicious  injury  not  affected  by  dis- 
charge, 414  note 

Debts  and  liabilities  released  by  dis- 
charge, 412  note 

Debts  dischargeable  in  second  bankruptcy 
proceeding,  405  note 

Debts  not  scheduled  as  affected  by  dis- 
charge, 415  note 

Director  of  bank,  liability  for  negligent 
management  of  bank,  415  note 

Extension  of  time  for  application,  405 
note 

False  oath  as  ground  for  refusing  dis- 
charge, 406  note 

False  pretenses,  obtaining  money  or 
property  by,  as  ground  for  refusing 
discharge,  414  note 

Fraud  as  ground  for  refusing  discharge, 

407  note 

Fraud  preventing  bar  of  debtor  by  dis- 
charge, 414  note,  453  note 

Hearing  and  proof,  406  note 

Moral  obligation  supporting  new  prom- 
ise to  pay  discharged  debt,  413  note 

Nonsclieduled  debts  as  affected  by  dis- 
charge, 415  note 

Note  accepted  by  creditor  after  discovery 
of  fraud,  effect,  414  note 
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BANKRUPTCT  —  ( Cont'd ) 
Discharge  —  {Oonfd) 
Objections,  proof,  40^  note 
Obtaining  money  or  property  on  credit 

on  false  statement  in  writing  as  ground 

for  refusing  discharge,  407  note 
"Offense  punishable  by  imprisonment," 

ground  for  refusipg  discharge,  406  note 
Official   acts  creating  liability,  director 

of  bank  as  "  officer,"  415  note 
Omissions  and  inaccuracies  im  schedules 

as  ground  for  refusing  discharge,  406 

note 
Partnership  debts,  413  note 
Partner's  right  to  discharge  as  affected 

by  acts  of  co-partner,  407  note 
Personal    injuries    inflicted    wilfully    or 

maliciously,   liability  not  affected   by 

discharge,  414  note 
Prior  discharge  in  fraudulent  proceedings 

as  ground  for  refusing  discharge,  410 

note 
Property,  wilful  and  malicious  injuries 

to,  liability  not  affected  by  discharge, 

414  note 
Provable  debts  released  by  discharge,  412 

note 
Recovery    of    concealed    property    after 

discharge,  394  note 
Refusal   of  discharge,  grounds  for,  406 

et  seq,  note 
Revival  of  discharged  debt,  413  note 
Revocation,  averments  in  petition  taken 

as  true  on  motion  to  dismiss,  411  note 
Revocation  on  ground  of  fraud,  411  note 
Revocation,  time  of  Bling  application,  411 

note 
Strict  construction  of  provision  for  dis- 
charge, 406  note 
Support  of  wife  or  child,  liability  not  re- 
leased by  discharge,  414  not« 
Surety  not  released  by  composition,  411 

note 
Tort  liability,  effect  of  waiving  tort,  414 

note 
Tort  liability  zM>t  released  by  discharge, 

413-414  note 
Wife,  liability  for  support  not  released 

by  diecluLrge,  414  note 
Wilful  and  malicious  injuries,  liability 

not  affected  by  discharge,  414  note 

Dividends 

Payment  on  allowed  claims,  441  note 
Dower  rights  of  bankrupt's  wife  as  affected 

by  adjudication,  450  note 
Equity,  see  Courts,  supra 
Estates 

See  Appraisal  and  sale,  supra;  Claims. 

supra;  Liens,  infra;  Set  off,  infra 
Administration  of  estate,  allowance  for 

expenses,  4361  note 
Dividends,  payment   on   allowed  claims, 

441  note 
Expectancy  under  will,  401  note 
Expenses  of  administration,  436  note 
Petition  for  payment  of  concealed  assets, 
395  note 


B  ANKBUPTCT  ^  ( Vonfd ) 
Estates  —  {ConVd) 
Provable  debts  and  daints,  see  Claims, 

supra 
Recovery    of    concealed    property    after 

discharge,  394  note 
Reopening  estate,  395  note 
Surplus    after   payment   of   claims    and 

expenses,  441  note 
Examination  of  bankrupts 

Admissibility  of  deposition  in  criminal 

prosecution  against  bankrupt,  401  note 
Perjury  committed  on  examination,  402 

note 
Exemptions 

Family   carriage,   automobile   purchased 

with  proceeds  of  mortgaged  property, 

400  note 
Homestead  exemptions.  401  note 
State    exemptions    recognized    by    bank- 
ruptcy act,  400  note 
Transfer  of  exempt  property  not  act  of 

bankruptcy,  396^  note 
Expectancies  as  assets,  401  note 
False   oath    as   ground    for    refusing    dis- 
charge, 406  note 
False  statement  in  writing,  see  Discharge, 

supra 
Fidelity  bonds,  see  Referees,  infra 
Fraud 

See  Discharge,  supra 

Discharge  refused  on  ground  of  fraud, 

407  note 
Fraudulent  conveyances 

Action  by  referee  to  set  aside,  jurisdic- 
tion, 423  note 
Assignability  of  trustee's  right  of  action, 

452  note 
Bona  fide  purchasers  protected,  445  note 
Claims  arising  in   four  months   period, 

443  note 
Composition  as  precluding  creditor  from 

attacking  conveyance,   404  note 
Conveyance  executed  beyond  four  months 

period,  452  note 
Creditors'  rights  as  measure  of  trustee's 

right,  452  note 
Creditor's  right  to  recover  property  for 

estate,  440  note 
Evidence  of  intent  to  defraud,  445  note 
Intent  to  hinder,  delay  or  defraud,  442 

note 
Intent  to  prefer  as  warranting  inference 

of  intent  to  hinder,  delay  or  defraud 

creditors.  442  note 
Jurisdiction  of  suits  to   set   aside   con- 
veyances, 445  note 
Mortgages,  443  note 
Setting  aside,  jurisdiction  of  state  courts, 

416  note 
Transfer  of  trustee's  right  of  action,  452 

note 
Transfers    void    under    state   laws,    443 

note,  452  note 
Trustee   as   affected   by   transfer   by    a 

bankrupt,  424-425  note 
Trustee  authorized  to  sue  to  set  aside, 

452  note 
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BAlfXRUPTCT  —  ( GonVd ) 
Fraudulent  conveyances  —  ( Cont*d ) 
Trustee's   right   of   action   as   transfer- 
able, 452  note 
Wife's    property    acquired    in    business 
after  husband's  insolvency  not  reach- 
■able  by  trustee,  452  note 
Garnishment,    annulment    of    garnishment 
Tvithin  four  months  of  petition,  445  note 
Guarantor,  subrogation  to  rights  of  cred- 
itor, 428  note 
Hindering  creditors,   see   Fraudulent   con- 
veyances, aupra 
Income  tax,  duty  of  trustee  to  make  return, 

557  note 
Injunctions 

Jurisdiction  of  bankruptcy   courts,   639 

note 
Restraining  proceedings  in  state  courts, 
416  note 
Insolvency 
Evidence    of    facts    constituting    insolv- 
ency, 393  note 
Inability  to  meet  obligations,  393  note 
Presumption  of  knowledge  of  insolvency 
in    action    to    set    aside    preferential 
transfer,  436  note 
Solvent  person  as  subject  to  adjudication, 
398  note 
Involuntary  bankruptcy 
Creditors  joining  in  petition,  430  note 
Debts,  computation  of  amoimt,  309  note 
Dismissal  of  petition,  time  of  iDotion  for, 

415  note 
Petition,  creditors  right  to  join  in,  430 

note 
Petition,  withdrawal,  430  note 
Withdrawal  of  petition,  430  note 
.  Judgments 

Lien  of  judgment  rendered  more  than 
four  months  before  petition,  441  note 
Provable  claims,  437  note 
Jurisdiction 

See      Appellate      jurisdiction,      supra; 

Courts,  mipra 
Adjudication   as  giving  complete  juris- 
diction, 415  note 
Landlord's  claim  for  rent  as  preferred, 

440  note 
Liens 

Annulment  of  liens  created  by  legal  pro- 
ceedings within  four  months  of  peti- 
tion, 445  note 

Annulment  of  liens  within  four  months 
of  petition,  445  note 

Appeal  from  order  of  bankruptcy  court 
denying  lien  on  bankrupt's  property, 
421  note 

Attachment  within  four  months  of  pe- 
tition, annulment  of  lien,  446  note 

Attorney's  lien  as  affected  by  bankruptcy, 

441  note 

Composition  as  affecting  liens,  403  note 

Equitable  liens  as  affected  by  bank- 
ruptcy, 441  note 

Judgment  liens,  delay  of  execution  until 
four  months  period,  445  note 

Judgment  rendered  more  than  four 
months  before  petition,  441  note 


B  AHKRUPTCT  —  ( Coni*d ) 
Liens  —  {ConVd) 
Mechanic's  lien  and  mortgage,  priority 

between,  441  note 
iMbrtgages  given  in^good  faith  for  pres- 
ent consideratioa,  441  note 
Present    consideration    for    lieb    created 

within  four  months,  441  note 
Validity  determined  by  state  law,  441 

note 
Vendor's  lien  established  by  suit  not  lien 
obtained    through    legal    proceedings, 
445  note 
Waiver    of   discharge    by    adjudication, 
power  of  trustee,  445  note 
Life  insurance 
Surrender  value  as  vesting  in  trustee,  451 

note 
Trustee's  title  to  policy,  451  note 
Maintenance  and  support,  liability  not  af- 
fected by  discharge,  414  note 
Mechanic's  lien  and  mortgage,  priority  be- 
tween, 441  note 
Meeting  of  creditors,  final  meeting  neces- 
sary to  close  estate,  428  note 
Mortgages 
Lien    as    affected    by    subsequent    bank- 
ruptcy, 441  note 
Priority  over  mechanic's  lien,  441  note 
Mutual  debts  and  credits,  set  off,  445  note 
"Offense    punishable    by    imprisonment," 
ground  for  refusing  discharge,  406  note 
Offenses 
Advice  of  counsel  as  defense  to  making 

false  claim,  422  note 
False  claims,  advice  of  counsel  as  de- 
fense, 422  note 
False  claims,  evidence,  422  note 
Voluntary    or    involuntary    proceedings, 
421  note 
Officers,   see   Clerks   of  court,  aupra;   Re- 
ceivers, infra;  Referees,  infra;  Trustees 
Orders 
Vacation  of  orders,  396  note 
Violation  of  restraining  order   as  con- 
tempt, 396  note 
Partnership 
Bankruptcy  of  one  partner  as  affecting 

rights  of  others,  400  note 
Claims  against  estate,  tort  liability,  399 

note 
Conveyance  of  firm  realty  by  partner  not 

adjudicated  bankrupt,  400 
Debts  of  individual  partners,  400  note 
Discharge  of  individual  bankrupt  from 

firm  debts,  413  note 
Diseharge  of  partner,  right  as  affected 

by  act  of  copartner,  407  note 
Judgment  for  partnership  debt  as  prov- 
able against  partner,  438  note 
Notes  signed  or  indorsed  by  partners  as 
provable  against  firm,  400  note 
Perjury 
Discharge  refused  for  making  false  oath, 

406  note 
False    statements    on    examination    of 
bankrupt,  402  note 
Personal    injuries,    discharge    as    affecting 
liability  for,  414  note 
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BANKRUPTCY  ^  ( Cont'd ) 
Petition 

Dismissal,  necessity  for  verification,  415 
note 

Dismissal,  time  of  motion  for,  415  note 

Filing  as  superseding  proceedings  in 
state  court,  430  note 

Joinder  by  creditors  in  involuntary  peti- 
tion, 430  note 

Withdrawal  of  involuntary  petition,  430 
note 
Petition  to  revise 

Appeal  as  optional,  419  note 

Jurisdiction  of  circuit  court  of  appeals, 
419  note 

"  Matters  of  law,"  420  note 

Questions    and    orders    reviewable,    420 
note 
Post  dated  check  as  preferential  transfer, 

433  note 
Preferences 

Act  of  bankruptcy,  effect  of  preferential 
transfer,  390  note 

Adjudication  as  res  judicata  in  suit  to 
set  aside  preferential  transfer,  436 
note 

Assignment  of  accounts,  431  note 

Banking  transactions,  432  note 

Chattel  mortgages,  filing  affidavit  of  re- 
moval not  transfer,  431  note 

Confirmation  of  prior  .  assignment  and 
transfer  pursuant  thereto,  432  note 

Creditor  as  person  to  be  preferred,  432 
note 

Defenses  in  action  to  recover  voidable 
preferences,  436  note 

Direction  of  verdict  in  suit  to  set  aside 
preference,  request  for,  436  note 

Elements  of  preference,  432  note 

Elements  of  voidability  of  preferences, 
434-435  note 

Equity  jurisdiction  to  recover  voidable 
preferences,  435  note 

Evidence  to  show  voidable  transfers,  436 
note 

Insolvency  as  essential,  432  note 

Intention  as  element,  432  note 

Intent  to  prefer,  396  note 

Jurisdiction  to  recover  voidable  prefer- 
ence, 435  note 

Knowledge  of  insolvency,  presumption  as 
to,  435  note 

Mortgage  as  creating  preference,  432  note 

Payment  as  preference,  396  note 

Percentage  of  estate,  433  note 

Pleadings  in  suits  to  set  aside  preferen- 
tial transfers,  430  note 

Post  dated  check,  payment  by,  433  note 

Reasonable  cause  to  believe  transaction 
would  effect  preference,  434  note 

Recovery  of  voidable  preferences,  435  note 

Sale  of  pledged  property,  433  note 

Stay  of  execution  on  judgment  setting 
aside  preference,  436  note 

Surety,  conveyance  to  prefer,  432 

Test  of  preference,  433  note 

Time  of  obtaining  preference,  432  note 

Transfer  of  property  as  creating  prefer- 
ence, 431  note 


B  AHKRUPTCT  —  ( ConCd ) 
Preferences  —  ( CanVd ) 
Validitj^  at  common  law,  431  note 
Voidability  of  preferences,  434-4 ?6  note 
Wife,  transfer  to,  431  note 
Priority  of  debts,  439  note 
Procedure 

See  Adjudication,  supra 

Motion  to  dismiss  petition,  time  for.  415. 

note 

Motion  to  dismiss  petition,  verification. 

necessity,  415  note 

Property  of  bankrupt,  see  Estates,  supra : 

Title  to  property,  infra;  Trustee,  infra 

Provable  claims,  see  Claims  against  estate, 

supra 
public   service    corporation    as    voluntary 

bankrupt,  39^  note 
Receivers 

Ancillary   receiver,   rights    of   execution 

creditor,  425  note 
Application   for   appointment   as   act   of 

bankruptcy,  397  note 
Application    for    receiver,    what    consti- 
tutes, 397  note 
Compensation  of  state  receivers,  425  note 
Misrepresentation  as  to  value  of  as.sets, 
composition  not  set  aside  on  ground 
of,  405  note 
Possession  by  receiver  appointed  by  state 
court  as  averse  to  bankrupt,  417  note 
Right  to  property  consigned  to  bankrupt, 

393  note 
Vacation  of  appointment  on  application 
of  state  receivers,  394  note 
Referee 

Bond  of  referee,  purpose  of  requirement. 

425  note 
Commissions  of  referee,  423  note 
Contempt,    appeal    in    forma     pauperis 

from  commitment,  424  note 
Contempt,  modification  of  order  of  com- 
mitment, 424  note 
Exceptions  taken  before  referee.  423  note 
Fidelity  bonda,  purpose  of  requirement, 

425  note 
Fratidulent  conveyances,   jurisdiction   of 

suit  to  set  aside,  423  note 
Recovery  of  unauthorized  compensation, 

453  note 
Review  by  referee  of  allowed  claim,  422 

note 
Review  of  proceedings  had  before  referee, 

422  note 
Weight  of  referee's  findings  of  fact.  423 
note 
Reopening  estate 

Denial  of  motion  as  appealable.  410  note 
Notice  to  bankrupt,  395  note 
Procedure  in  reopening,  396  note 
Who  may  apply  for  reopening,  395  note 
Rrs  judicata,  see  Adjudication,  supra 
Restraining  orders,  violation  as  contempt, 

396  note 
Revocation    of    discharge,    see    Discharge, 

supra 
Sales,  see  Appraisal  and  sale  of  property, 
supra 
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^{Cont'd) 
Schedules 
Discharge     as     affecting     nonscheduled 

debts,  415  note 
Duty  to   schedule   creditors   and   liabil- 
ities, 401  note 
Expectancy  under  will  not  required  to 

be  scheduled,  401  note 
Omissions    and    inaccuracies,    effect    on 

right  to  discharge,  406  note 
Secured  claims 
Allowance     of     secured     and     priority 

claims,  427  note 
Judgment  against  bankrupt  as  security 

for  claim,  427  note 
Proof  of  secured  claims,  427  note 
Secured    creditors,    who    are,    393    note, 

426  note 
Waiver  of  security,  428  note 
Set-off 
Bank  and  depositor,  set-off  between,  446 

note 
Counterclaims,  446  note 
Lien  of  bankrupt  for   labor  performed, 

446  note 
Money  collected  for  bankrupt  by  delivery 

company,  446  note 
Money  due  by  creditor  under  court  or- 
ders, 446  note 
Mutual  debts  and  credits,  445  note 
Stockholder  of  bankrupt  corporation  as 

creditor,  446  note 
Unmatured  claims,  446  note 
Solvent  person  as  bankrupt,  308  note 
State  courts 

Jurisdiction    in    actions    to    set    aside 

fraudulent  conveyance,  416  note 
Petition   as   superseding   proceedings   in 

state  court,  430  note 
State  insolvency  law^s  suspended  by  bank- 
ruptcy act,  3&S  note 
Stay  of  suits  against  bankrupt 
Adjudication  as  affecting  right    to  stay, 

402  note 
Dischargeability    of    debt    as    affecting 

right  to  stay,  402  note 
Discharge  as  affecting  right  to  stay,  402 

note 
Discretion  as  to  granting  stay,  402  note 
Proceedings  on  valid  liens,  402  note 
Suits   to   recover   fraudulently  or   pref- 
erentially conveyed  property,  402  note 
Suits  by  and  against  bankrupts 

Bankruptcy  as  ground  of  removal,  402 

note 
Replevin     suit    against    bankruptcy    in 

state  court,  402  note 
Stay  after  discharge,  402  note 
Stay  as  dependent  on  discharge  of  debt, 

402  note 
Stay,  discretion  as  to  granting,  402  note 
Stay  of  proceedings  on  valid  lien,  402  note 
Support  of  wife  or  child,  liability  not  af- 
fected by  discharge,  414  note 
Supreme  court 

See  Appellate  jurisdiction,  supra 
Decisions  appealable  to  supreme   court, 
•      410  note 

Sureties,  subrogation  to  rights  of  creditor, 
428  note 


BAKKRUPTCT  —  ( ContM ) 

Suspension    of    state    insolvency    laws    by 

bankruptcy  act,  393  note 
Title  to  property 

Adjudication  as  date  of  vesting,  448  note 
After-acquired  property,  448  note 
Assignment    of     claim     against    United 

States,  449  note 
Bankrupt's  title  as  passing  to  trustee, 

448  note 
Bona  fide  transfers,  450  note 
Burdensome  property,  448  note 
Commencement    of    proceedings,    trustee 

takes  title  as  of  time  of,  448  note 
Commingling  property,  effect,  451  note 
Concealed  monev,  450  note 
Confusion   of    goods    as    affecting   bank- 
rupt's title,  451  note 
Contractual    interests    and    obligations, 

451  note 
Deposit  in  bank,  450  note 
Deposit  in  bank,  effect  of  check  given  to 

bank  but  not  debited,  448  note 
Dower    rights    of    bankrupt's   wife,    450 

note 
Equities,  trustee's  title  subject  to,  448 

note 
Exempt  property,  title  as  remaining  in 

bankrupt,  448  note 
Fire  insurance  policies,  451  note 
Fraudulently   transferred   property,    450 

note 
Fraudulent     statement     by     bankrupt's 

husband,  449  note 
Homestead  interests,  450  note 
Incumbrances,   trustee's  title  as  subject 

to,  448  note 
Leased  goods,  450  note 
Liens,  trustee's  title  as  subject  to,  448 

note 
Life  insurance,  exemption  from  claims  of 

creditors,  451  note 
Life    insurance,    surrender    value    after 

bankruptcy,  451  note 
Money  concealed  by  bankrupt,  450  note 
Nature  of  trustee's  title,  448  note 
Option  of  trustee  to  accept  burdensome 

property,  448  note 
Passing  of  title  to  trustee,  448  note 
Patent  rights,  title  in  incomplete  inven- 
tion, 450  note 
Property  in  custodia  legis,  448  note 
Property  purchased  by  contractor  to  per- 
form contract,  451  note 
Real  property,  interests  in,  450  note 
Reclamation  proceedings,  448  note 
Stock  exchange,  membership  in,  451  note 
Time  of  vesting  in  trustee,  448  note 
Transferable  property  of  bankrupt.  450 

note 
Wife's    property    acquired    in    business 
after  husband's  insolvency  as  not  pass- 
ing to  trustee,  452  note 
Torts 

Discharge    not    release    of    liability    for 

tort,  414  note 
Judgment   for   tort    as    provable    claim, 

437  note 
Partnership    tort    not    provable    against 
partners,  399  note 
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BANKBUI^CT  —  ( ConVd ) 
Torts— (Con  fd) 
Unliquidated  claim  for  tort  not  provable 
claim,  438  note 
Transfers    by    bankrupt,    see    Fraudulent 

■conveyances,  mnpra 
Transfers  within  four  months  of  petition, 
see     Fraudulent     conveyances,     8upra; 
Preferences,  sutpra 
Trustee 
Actions  by  trustee,  jurisdiction,  417  note 
Assessment  of  stodcholders,  424  nota 
Assets,  collection  and  redaction,  424  note 
Avoiding    transfers,    powers    conferred, 

452  note 
Collection  of  assets,  424  note 
Compensation,  power  of  court  to  allow, 

452  note 
Duties,  424  note 
Execution   creditor,   trustee's   status  as, 

424  note 
Fraudulent  conveyances,   actions   to  set 

aside,  452  note 
Income  tax  returns,  duty  to  make,  567 

note 
Removal,  ground  for,  424  note 
Sale  of  property,  see  Appraisal  and  sale 

of  property,  supra 
Title  of   trustee,  see  Title  to  property, 

supra 
Transfers  by  bankrupt  as  affecting  trus- 
tee, 424-425  note 
Waiver  of  discharge  of  liens  by  abjudica- 
tion, 445  note 
United  States,  priority  of  claims  against 

bankrupt,  429  note 
Verification,  see  Petition,  supra 
Voluntary  bankruptcy 

Petition,   proceciiings   in  state  court  as 

affected  by  filing,  430  note 
Public  service  corporations,  398  note 
Solvent  persons,  398  note 
Wilful    and    malicious    injuries,    see    Dis- 
charge, supra 


See  Federal  Farm  Jjoah  Acjt;  National 
Banks 

"  Co-operative  bank  '^  as  exempt  from  in- 
come tax,  556  note 

False    reports,    sufficiency    of    indictment, 
466  note 

Interlocking  directorates,  state  banks  join- 
ing federal  reserve  system,  795  note 

Inter lodcing  directorates,  extent  of  prohi- 
bition against,  264 

License  laws   as  denying  equal   protection 
of  law,  878 

Statutory  regulations  as  impairing  obliga- 
tion of  contracts,  834  note 

Taxation 

Banking  department  in  business  having 

several  departments,  536  note 
Title     guarantee     company     conducting 
savings  bank  business,  536  note 

BATHS 

Bath  attendants  at  Hot  Springs  reserva- 
tion, license  fee  imposed,  21fi 


Tax  on  beverages,  aee  Internal  Revenue 

buxs 

See  Congress 

BnJUi  AMD  KOTES 

State  decisions  not  binding  on  federal 
courts  on  questions  of  commercial  law, 
645  note 

BIIX8  OF  EXCEPnOKS 

Time  for  presentation,  effect  of  adoption 
of  standard  time,  788  note 

BUXS  OF  JJLDUtG 

Assignee    of    ''straight"    bill    of   [lading, 

rights  of,  453  note 
Carmadc  amendment  as  requiring  issuance, 

574  note 
Notation  on  interstate  bill,  effect,  453  note 
Rules  and  regulations  as  to  issuance,  etc., 

duty  of  carrier,  95 
Terms,  power  of  interstate  conmifrce  com- 
mission to  prescribe,  571  note 
Through    shipments    partly    by    rail    and 
partly  by  water 
Charges  for  railway  transportation  and 
water  transportation  %o  "be  8ta.ted  sep- 
arately, 124 
Effect    of   bill   of   lading   as   "arrange- 
ment for  continuous  carriage  or  ship- 
ment," 125 
Form  of  bill  of  lading,  interstate  com- 
merce commission  authorized  to  pre 
scribe,  124 
Limited  liability  of  water  carrier  to  be 

prescribed  by  bill  of  lading,  124 
Port  charges  to  be  stated  separately,  124 
Railway  to  issue  through  bill  ckf  lading 
to  destination,  124 

BIIiI.8  OF  SAIiE 

Vessels,  see  Shipping  and  Navigation 

BIRD   RESEBVATIOK 

Restoration  to  public  domain  of  bird  reser-. 
vation  in  California,  205 

BIRDS 

See  Game  Animals  and  Bibds 

BOARD    OF  MEDIATIOir  AHD    OOK- 
CIIiIATTOir 

Jurisdiction  not  concurrent  with  Railroad 
Labor  Board,  93 

BOOKS  AND  PAPERS 

Compulsory  production 

Self-incrimination,  851  note 
Unreasonable   search  and   seizures,   851 
note 

Courts -martial,  power  to  compel  produc- 
tion, 335 

Production  before  commission  to  investi- 
gate mail  transportation,  167 

BOSTON 

Subtreasurv  at  Boston  discontinued,  209 
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BOUNTIES 

State   military   bounty   law,   constitution- 
ality, 831  note 


Taxation  by  state  of  bridge  over  navigable 

water,  767  note 
Taxation  of  bridge  of  interstate  railway, 

828  note 

BniIJ>IlfG8 

See  Public  Propebtt,  Bcildinos  and 
Gsouinw 

Regulating  erection  as  denial  of  eqnal  pro- 
tection of  law,  679  note 


Leases  of  lands  around  Icrke  for  smnmer 
homes,  788  note 

BUmEAU       OF      EVOBAVIlfG      AKD 
PRINTING 

See  Public  Pbintimxj 

BinUBAU  OF  INSmJUH  AFFAIBS 

See  Was  Depabtment 

BUREAU  OF  BONES 

See  MiNEEAL  Lands,  Mines  and  Mining 

BUREAU  OF  PENSIONS 

Additional  compensation  of  employees,  159 

BUREAU  OF  STANDARDS 

See  Weights  and  Measures 

CADETS 

See  MiUTARY  Academy 

CALIFORNIA 

Bird  reservation  in  California  restored  to 
public  domain,  205 

Cession  to  United  States  of  land  for  pub- 
lic parks  accepted,  214 

Kelp  plant  at  Snmmerlands,  California,  6 

Subtreasury  at  San  Francisco  discontinued, 
209 

CANADA 

See  Alaska 

CANALS 

See  Panama  Canal 

Federal  control  terminated,  see  Federal 
control  of  transportation 

CAPTAINS 

See  Abmt;  Mabine  Corps;  Navy. 

CARMACK  AMENDMENT 

See  Interstate  Oom  merge  Act 


See  Animals;  Interstate  Commerce 
Act;  Postal  Service;  Railroad  Boards 
OP  Labor  Adjustment;  Railroad 
Labor  Board;  Railroads;  Shipping 
AND  Navigation;  Trade  CoMBiNATiorfs 
AND   Trusts 


—  {ConVd) 
Accounts  of  carriers 

Access  to  records,  etc.,  by  interstate  com- 
merce commission,  118 

Depreciation  charges,  118 

Form,  power  of  interstate  commerce  com- 
mission to  prescribe,   118 
Animals 

Feeding  animals  in  transit,  nature  of 
duty,  391  note 

Time  limited  for  continuons  transporta- 
tion, liaibtlity  of  agencies  of  carrier 
for  viola/tien  of  law;  391  note 

Transportation,  service  required  of  car- 
rier,  103 

Violation  of  act  as  negligence,  391  note 
Baggage,  reasonable  rules  and  regulations 

as  to  transportation,  95 
Bills  of  landing 

Beasonable  regulations  as  to  iasnance, 
form  and  flubstuiice,  .95 

Througii  shipments   partly  by   rail   and 
partly  by  water,  124 
Car  service 

Congestion  of  traffic,  powers  of  eommia- 
sion  in.  respect  of,  97 

Definition,  96 

Distribution  of  coal  cars,  96 

Emergencies,  powers  of  commiBBion  in 
respect  of,  97 

Enforcement  of  orders  of  comminion,  97 

Preference  or  priority  in  time  of  war,  97 

Routing  traffic  over  other  railroad  lines, 
power  of  commission,  97 

Rules  and  regnlatioas  as  to  service,  96 

Safe  and  adequate  service,  96 

Shortage  of  equipment,  powers  of  com- 
mission in  respect  of,  97 

War,  preference  or  priority  in  time  of,  97 
Classifications 

New  classificationB,  interstate  commerce 
commission  to  determine  propriety,  109 

New  classifications,   suspension  pending 
determination  of  propriety,  109 
**  Common     carrier "    and     "  carrier "    as 

synonymous,  94 
Connecting  carriers 

Compensation  by  initial  carrier,  95 

Interchange  of  traffic  regulated,  100 

Property  diverted  or  delivered  contrary 
to  routing  instructions,  liability  to  car- 
rier injured,  110 
Consolidation 

American  Railway  Express  Ccnnpany,  ap- 
proval of  organization,  103 

Antitrust  laws  not  applicable  to  consoli- 
dation of  carriers  authorised  by  law, 
103 

Application  for  consolidatioii,  103 

Approval  by  interstate  commerce  com- 
mission, 103 

Bonded  indebtedness  of  consolidated  com- 
pany, 103 

Competition  to  be  preserved  by  consoli- 
dation plan,  102 

Existing  routes  and  channels  of  trade  to 
be  maintained  by  consolidation  plan, 
102 
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Consolidation  —  ( ConVd) 

Final  plan  to  be  adopted  after  hearing, 

103 
Governors  of  states  to  be  notified  of  con- 
solidation proceedings,  103 
Governors   of   states    to    be    notified   of 

hearing  on  consolidation  plan,  103 
Hearing  and  determination   on  applica- 
tion for  consolidation,  103 
Limited  number   of   transportation   sys- 
tems in  United  States,  plan  to  be  pre- 
pared by  interstate  commerce  commis- 
sion, 102 
Notice  of  agreement  by  commission   on 

tentative  plan,  103 
Objections  to  tentative  plan,  presentation 

and  hearing,  103 
Railroads  authorized  to  consolidate  ac- 
cording to  plan  adopted,  103 
Uniformity  of  rates  in  competitive  traf- 
fic, 102 
Valuation   by  commission   of  properties 
consolidated,  103 
Construction    contracts,    competitive    bid- 
ding, 263 
Contracts    for    supplies,    etc..    competitive 
bidding,  extension  of  time  of  taking  effect 
of  statute,  263 
Deferred  rebates 
Definition,  246 

Prohibition  against  giving,  246 
Delivering  property  for  transportation,  rea- 
sonable rules  and  regulations,  95 
Delivery  of  goods  before  payment  of  trans- 
portation charges  regulated,  100 
Delivery  of  property  to  consignee,  reason- 
able rules  and  regulations.  05 
Discrimination 

See  Rates  and  charges,  infra 
Shipper,  discrimination  against,  prohib- 
ited, 246 
Unjust  discrimination  prohibited,  99-100 
Water   carriers,   discriminatory   charges 
by,  250 
Disputes  with  employees 

Conferences  to  settle  disputes,  87 
Interruption  of  carrier's  business,  duty 

to  avoid.  87 
Reference  of  disputes  to  railroad  labor 

board,  87-88 
Strikes,  conferences  to  avoid,  87 
Drawbacks  prohibited,  99-100 
Excess  income 

See  Rates  and  charges,  infra 
Payment  to  United  States,  112 
Reserve  fund  created  out  of  excess,  112 
Rules  and  regulations  for  determination 
and  recovery,  113 
Exchange  of  services  with  telephone,  tele- 
graph and  cable  companies,  95 
Express  companies,  not  "  carrier  "  within 
interstate  commerce  act  as  excluding  ex- 
press companies,  when,  111 
Facilities    for    transportation,    reasonable 

rules  and  regulations,  95 
Facilities,  operation  of  throujjh  routes,  95 
Fares,  see  Rates  and  chargCv;,  infra 


I    OAXBXEBB -^{Cont'd) 

Federal   control   terminated,   see    FEa>EatAL 

Control  of  Tbakspobtation 
Free  passes,  who  are  interstate  passengers, 

567  note 
Game  killed  in  public  parks,  penalty  for 

transportation,  215-216 
Gieneral  railroad  contingent  fund,  revolv- 
ing fund  to  be  administered  by  interstate 
commerce  commission,  113 
Hire,  transportation  or  transmission  for, 

as  test  of  status,  94 
Individuals  as  common  carriers,  94 
Interchange  of  traffic  regulated,  100 
Investigations  by  interstate  commerce  com- 
mission, notice  to  and  participation  by 
state  interested,  106 
Labor    disputes,    see    Disputes    with    em- 
ployees, supra 
Lease  of  transportation  equipment  or  fa- 
cilities 
Application  to  interstate  commerce  com- 
mission for  lease,  114 
Commission  authorized  to  lease  facilities 

purchased,  114 
Terms  and  conditions  of  leases.  114 
Live  stock,  see  Animals,  aupra 
Live  stock  transportation,  service  required 

of  carrier,  108 
Loans  to  carriers 
Application  for  loans  from  general  rail- 
road contingent  fund,  113 
General  railroad  contingent  fund  use  as 

revolving  fund,  113 
Granting  of  loans  by  interstate  commerce 

commission,  114 
Interest  on  loans,  rate,  114 
Security  for  loans,  114 
Terms  and  conditions  of  loans,  114 
Long  and  short  hauls 

Commission   authorized   to  make   excep- 
tions, 101 
Increase  of  rates  after  reduction  to  meet 

water  competition,   101-102 
Less   charge   for   long   than    short    haul 

prohibited,   101 
Potential   water  power   competition  not 

ground  for  making  exception,  101 
Previous    orders    made    by    commission, 

effect,  101     . 
Reduction    to    meet   water    competition, 

101-102 
Same  charge  for  short  haul  as  for  long 

haul,  101 
Through  rate  not  to  exceed  aggregate  of 
intermediate  rates,  101 
Loss  of  or  injury  to  goods 

Limitation  of  action  by  shipper,  116 
.   Notice  of  claim,  rules  of  carrier  as  to 
time  of  giving,  119 
Property  in  custody  of  carrier  by  water, 
law  governing  liability,  119 
I^Iarking  property  for  transportation,  rea- 
sonable rules  and  regulations,  95 
.  Natural  persons  as  common  carriers,  94 
Negroes,     separate     accommodations,     824 
note 
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Obscene  books,  pictures,  etc.,  penalty  for 

transportation,  153-154 
Packing  property  for  transportation,  rea- 
sonable rules  and  regulations,  95 
Penalties,  distribution  of  coal  cars,  96 
Penalties  for  violation  of  law,  power  of 

shipping  board  to  enforce,  247 
Pooling  agreements 

Prohibitory  provision,  102 

Relief   from   prohibitory   provision,   au- 
thority of   interstate   commerce  com- 
mission, 102 
Rates  and  charges 

See  Long  and  short  hauls,  supra 

Adjustment  by  interstate  commerce 
commission  to  produce  fair  return  to 
carriers.  111 

Aggregate  value  of  property,  determina- 
tion, 112 

Charter  provision  relating  to  rates,  ef- 
fect as  contract,  832  note 

Discrimination  between  persons  and 
localities  in  intrastate  and  interstate, 
commerce  respectively,  106 

Discrimination  by  carriers  by  water,  250 

Discrimination,  power  of  interstate  com- 
merce commission  to  determine,  107 

Division  of  joint  rates  by  interstate  com- 
merce commission,  109 

Due  process  of  law  in  rate  regulation, 
864  note 

Fair  return  to  carriers,  determination  by 
interstate  commerce  conunission.  111 

Final  amendments  or  changes  without 
filing  new  schedules,  104 

Investigation  of  charges  under  state  law, 
notice  to  and  participation  by  state, 
106 

Limitation  of  action  by  carrier  for  recov- 
ery of  charges,  116 

Limitation  of  action  by  carrier  to  re- 
cover charges,  116 

Net  operating  income  in  excess  of  fair 
return,  payment  to  United  States,  112 

Xet  operating  income  in  excess  of  6  per 
cent,  effect,  112 

Xew  rates,  commission  to  determine 
propriety,  109 

New  rates,  suspension  pending  decision 
as  to  propriety,  109 

Power  of  interstate  commerce  commis- 
sion to  fix  reasonable  rates,  107 

Quotation  by  water  carriers  on  request, 
123 

Reasonable  rates  and  charges,  duty  to 
establish,  95 

Shipper's  right  to  reparation  for  over- 
charges not  affected  by  rate  regula- 
tions, 115 

Suspension  of  shipping  rates  by  Inter- 
state Commerce  Commission,  250-251 

Unreasonable  rates  prohibited,  96 
Rebates 

See  Deferred  rebates,  aujn-a 

Prohibition  generally,  99-100 
Receipts,  reasonable  regulations  as  to  is- 
suance, form  and  substance.  05 


^{Cont'd) 

Reserve  fund 

Accumulation,  113 

Amount  authorized,  113 

Creation  out  of  excess  income,  112 

Retaliation  against  shippers  prohibited, 
246 

Revolving  fund,  payment  ol  dividends,  in- 
terest, etc.,  from  fund,  113 

Routes,  see  Through  routes,  infra 

Rules  and  regulations,  classifications,  rates, 
etc.,  duty  as  to,  95 

Separate  accommodations  for  negroes  and 
white  persons,  validity  of  requirement, 
824  note 

Sleeping-car  companies,  "  carrier "  in  in- 
terstate commerce  act  as  excluding  sleep- 
ing-car companies,  when,  111 

Sleeping-car  companies  as  common  carrier, 
94 

Special  rates  prohibited,  99-100 

Strikes,  duty  to  avoid,  see  Disputes  with 
employees,  avpra 

Terminal  facilities,  use  by  other  lines  regu- 
lated, 100 

Through  routes 

Compensation  of  connecting  carriers,  93 
Establishment,  duty  as  to,  95 
Facilities  for  operation,  95 
Rates,    fares    and    charges    of    through 

routes,  95 
Reasonable  rules  and  regulations,  95 
Temporary    establishment    by    commis- 
sion, 108 

Tickets,  reasonable  regulations  as  to  issu- 
ance, form  and  substance,  95 

Transportation 

Animals,  transportation  of,  see  Animals, 

supra 
Duty  to  furnish  on  request,  95 

Transportation  or  transmission  for  hire  as 
test  of  status,  94 

Unrouted  traffic,  authority  of  interstate 
commerce  commission  to  direct  route,  110 

Water  carriers 
See  Shipping  awd  Navigation 
Connection  with  railroad  lines,  power  of 
interstate  commerce  commission  to  es- 
tablish, 105 
Discrimination  in  rates,  250 
Loss  of  or  injury  to  goods  in  custody  of 
carrier  by  water,  law  governing  lia- 
bility, 119 

Water  competition  competing  with  rail- 
road, see  Long  and  short  hauls,  supra 

CAR  SERVIOE 

See  Carriebs 

CATTLE 

See  Aniu ALS 

CAVAUIT 

See  Army 


Indian    lands   used   as   cemetery   reserved 
from  allotment,  58 
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Persons  entitled  to  interment  in  national 

cemeteries,  13 
Retirement  of  superintendents  of  national 

cemeteries  on  annuity,  17 

CENSUS 

Director  of  GensuB 

Demand  for  infoTmation,  16 
Monthly  stfvtiBtics  as  to  hides,  skine  and 
leather,  14 

Employees 

Civil  serrice  examinations,  458  note 
Civil     service    rules     in     appointments, 

necessity  of  complying  with,  454  note 
Examination,   effect  of  disregarding   re- 
strictions as  to  place,  453  note 
Preferential    appointments    in   executive 
department,  453  note 

Information,  duty  to  furnish  on  request  of 
director  ol  census,  15 

Information  furnished  for  statistical  pur- 
poses as  confidential,  14 

Monthly  statistics  as  to  hides,  skina  and 
leather,  14 

Penalty  for  disclosing  confidential  informa- 
tion furnished  to  Census  Bureau,  14-15 

Preferential  employment,  see  Employees, 
supra 

Suspension  of  unnecessary  work  in  census 
office,  authority  of  Secretary  of  State, 
14 

CERTIFIED    QXTESTIONS 

See  Supreme  Coubt 

CERTIORARI 

See  Supreme  Court 

State    courts,    review    of    feder  J    supreme 

couit,  658  note 
Supreme  Court,  review  of  decisions  of  state 

courts,  633  note 

CHAU^ENGES 

See  Jury 


CHICAGO 

Subtreasury  at  Chicago  discontinued,  2u9 


See  Army 


Conveyance  by  Indian  as  champertous,  529 
note 

CHAPLAINS 

See  Army 

CHARITIES 

See  American  National  Red  Cross 
Exemption  from  income  tax,  556  note 

CHARTERS 

See  Shipping  and  Navigation 

CHARTS 

Sale  by  Hydrographic  Office,  26 

CHATTEI.  MORTGAGES 

State     decisionfi     as     binding    on    federal 
courts,  646  note 

CHHMICAI.  WARFARE  SERVICE 

See  Army 


Custody  of  children,  full  faith  and  credit 

to  foreign  decree,  842  note 
Employment  in  mine?  prohibited,  201 


See  Judiciary 

CHINESE    EXCIiTrSIOlf 

Deportation   of   returning  merchant  based 

on  fraud  in  original  entry,  454  note 
Habeas    corpus    to    secure    admission    to 

United   States,  construction  of  petition, 

518  note 
Mercbant  aiterwards  becoming  laborer,  454 

note 

cmcurNATi 

Subtreasury    at    Cincinnati    discontinued, 
200 

CIRCUIT  COURT  OF  APPEAJ«S 

See  Courts 

Certifying  questions  to  supreme  court,  634 

note 
Damages  and  costs  on  affirmance,  656  note 
DismisBal,    effect    as    to    proper    appellate 

process,  660  note 
Excuse  lor  delay  in  taking  appeal,  653  note 
Final  decisions 

Definition  and  nature,  627  note 

Denial  of  motion  to  vacate,  coirmiitment 
for  contempt,  628  note 

Interlocutory  injimction,  627  note 

Intervention  and  interpleader,  denial  of 
application,  627  note 

Necessity,  627  note 

Order  denying  petition  for  return  of 
seized  books  and  papers,  627  note 

Order  setting  aside  verdict,  627  note 

Receivership  proceedings,  627  noto 
Interlocutory  orders  or  decrees  relating  to 

injunctions  and  receivers,  appeals  from, 

628  note 
Jurisdiction 

Final  decisions,  627  note 

In.iunctions  and  receivers,  appeals  from 
interlocutory  orders  and  decrees,  628 
note 

Receivers,     appeal     from     interlocutory 
orders  and  decrees,  628  note 
Remand  with  leave  to  amend,  656  note 
Reversal  on  error  limited,  656  note 
Subpoena  duces  tecum,  power  to  issue,  638 

note 
Time  for  appeal  or  writ  of  error,  653  note 


Associations,  ownership  of  controlling  in- 
terest as  determining  citinnshin.  25S 
Child  of  native  bom  Chinaman,  455  note 
'*  Citizen    of   the   United   States"   defined. 

258 
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CmZBirSHIP  —  ( GtmVd) 
Corporations 
Ownership  of  controllini;  interest  as  de- 
termining eitisenship,  250 
When  deemed  citizens  of  United  States, 
258 
Derision    of    draft    hoard    as    bhtding    on 

courts,  390  note 
Passports  for  persons  not  citizens,  repeal 

of  statute  authorizing,  16 
Privileges  and  immunities  of  citizens,  842 
note 

CIVILIAlf  RIFUB  TEAMS 

Traveling  expenses  to  national  matches, 
360 

Civil.  RIGHTS 

Ck)nformity   with    laws   of   United   States, 

650  note 
Conspiracy  to  interfere  with  civil  rights 
Conspiracy    against    elective    franchise, 

704  note 
Indictment,  704  note 
Overt  act,  averment  not  necessary,  704 
note 

CIVTL  SERVICE 

Annuity  on  retirement,  see  RetirenMiit  ef 
employees  in  classified  civil  service,  kifra 

Army  field  clerks,  appointment,  806  note 

Civil  service  commission 
Detail  of  clerks  and  employees,  25 
Rooms  and  accommodations,  25 

Constitutionality  of  civil  service  laws,  875 
note 

Federal  control  of  railroads,  civil  service 
rules  applicable  to  employees  to  director 
general,  762  note 

Heads  of  departments,  authority  to  employ 
clerks,  etc.,  office  of  public  building  and 
grounds  excluded,  455  note 

Members  of  family  in  public  service  lim- 
ited, overlooking  fact  of  ineligibilty,  455 
note 

^klembers  of  family  in  public  service  lim- 
ited, removal  of  residence  to  evade  dis- 
ability, 455  note 

Pensions,  see  Retirement  of  employees  in 
classified  civil  service,  infra 

Preference  of  persons  disabled  in  military 
or  naval  service,  455  note 

Retirement  of  employees  jn  classified  civil 
service 
Actuaries,    appointment    and    compensa- 
tion, 24 
Adjudication  of  claims  for  annuities,  21 
Age  of  retirement,  17 
Amount  of  annuity.  18 
Annual  estimates,  24 
Applications  for  annuities,  21 
Appropriation  for  expenses,  24 
Assignment  of  annuity,  24 
Attfichment  of  annuity,  24 
Classification  of  employees,  18 
Comimencement  of  annuities,  21 
Commissioner  of  Pensions  to  make  rules 
and  regulations,  19 


CIVIIi  SERVICE— (Oont'(i) 

Retirement  of  employees,  etc. —  {Cont*d) 

Consent  to  deductions  from  pay  to  es- 

•    tabli«h  fund,  22 

Discharge  of  employee,  return  of  deduc- 
tions from  salary,  23 

Discontinuance  of  annuity,  20 

District  of  Columbia,  employees  as  en- 
titled to  retirement,  17 

Elected  to  receive  pension  or  insurance, 
19 

Eligibility  for  retirement  on  annuity,  17 

£>mployees  disabled  before   reaching  re- 
tirement age,  19-20 

£Ixclusion    from    privilege    by   executive 
order,  17 

Exemption  of  annuity  from  debts,  24 

Extension  of  privilege  by  executive  order 
to  unclassified  employees,  17 

Garnishment  of  annuity,  24 

Length  of  service  before  retirement,   17 

Letter  carriers,  age  of  retirement,  17 

Levy  on  annuity,  24 

Mechanics,  age  of  retirement,  17 

Medical  examinations,.  19-20 

Mode  of  payment  of  annuities,  23 

Payment  of  annuities,  23 

Pay  terminated  by  reaching  retirement 
age,  20-21 

Period  of  service,  18 

Persons   eligible   for   retirement    on    an- 
nuity, 17 

Post-office  clerks,  age  of  retirement,  17 

Railway  postal  clerks,  age  of  retirement, 
17 

Reinstatement  of  former  employee,  22 

Reports   ol   heads   of   executive   depart- 
ments, 23 

Retirement  and  disability  fund,  22 

Separation  from  service  on  reaching  re- 
tirement age,  20-21 

Superintendent  of  national  cemeteries  as 
entitled  to  retirement,  17 

Superintendent  ol  pnblic  buildings  and 
grounds  as  entitled  to  retirement,  17 

Time  of  payment  c&  annuities,  23 

Transfer   from  unclassified  to  classified 
sernoe,  effect,  22 

Transfer  to  unclassified  service,  return  of 
deductions  from  salary,  23 

CUUMS 

See  iNDiAivs 

Assignment,  validity  as  against  trustee  in 

bankruptcy,  456  note 
Attorney's  fees,  limitation  of  amount,  644 

note 
Attorney  or  agente 

Departmental  officers,  army  officers  hold- 
ing office  in  war  department,  455  note 
Lien  for  attorney's  fees,  contract  mak- 
ing warrant  for  payment  subject  to, 
456  note 
Lien  for  attorney's  fees  on  fund  in  treas- 
ury, suit  to  establish,  456  note 
Bond  given  to  United  States,  priority  of 

sureties,  457  note 
Contingent  attorney's  fees  under  omnibus 
claims  act,  644  note 


914 


INDEX 


CIiAIMS—(  Con  rd) 
Debts  due  United  States 

Priority,  457  note* 

Priority    of    sureties    on    bonds    given 
United  States,  457  note 
False  claims,  see  False  Claims  Against 

Government 
Indian     depredati9ns,      reinstatement     of 

claim,  457  note 
Limitation  of  actions  on  claim  for  Indian 

depredations,  458  note 
Making    or    presenting    false    claims,    see 

False  Claims  Against  Government 
Prioritv    of   debts   due   to  United   States, 

restrictions  by  bankruptcy  act,  467  note 
Sureties    on    bonds    given    United    States, 

priority,  457  note 

CLASS  UBGISLATION 

See  Equal  Protection  of  Law 

CLAYTON  ACT 

See  Trade  C>mbi nations  anq  Trusts 

CLERKS  OF  COURTS 

Ctmversion    of 'frauds    received    in    official 

rapacity  as  embezzlement,  127 
Money  deposited  to  secure  bail,  deduction 

of  clerk's  poundage,  593  note 
Office  expenses,  128 
Public  money 

Fees  and  emoluments  collected  by  clerk 

and  deposited  in  bank,  593  not€ 
Fees  and  emoluments  coming  into  hands 
of  clerk   of   circuit  court  of   appeals, 
593  note 
Salaries,  128 

United  States  court  for  China,  collection  of 
inheritance  taxes,  133 

CLOUD  ON  TITLE 

Jurisdiction  of  district  court,  595  note 

COAL 

See  Indians;  'Mineral  Lands,  Mines  and 

Mining 
Distribution  under  Lever  act,  507  note 
Price  regulation,  510  note 
Reservation  of  coal  deposits  in  public  lands 

for  military  and  naval  purposes,  187 

COAL  CARS 

Distribution  by  carrier,  96 

COAST  AND  GEODETIC  SURVEY 

Change  of  station,  see  Pay  and  Allowances, 
infra 

Damages  caused  by  operations,  adjustment 
by  superintendent,  27 

Families    of    officers   and   certain    noncom- 
missioned officers 
Transportation  on  change  of  station,  295 

Ilydrographic  office,  receipts  from  sale  of 
maps,  charts,  etc.,  26 

Instruments,  transfer  to  educational  insti- 
tutions, 26 

Longevity   pay,   see   Pay  and   Allowances, 

infra 
Xoncommissioned     officers,    transportation 
for  wives  and  children  on  change  of  sta- 
tion, 295 


COAST    AND    GEODETIC    SURVEY  — 

iOonfd) 
Officers 

Pay  and  allowances,  295 

Transportation  for  wives  and  children  on 
change  of  station,  29'5 
Pay  and  allowances 

GongFessional   committee   to  investigate 
and  report,  296 

Increased  rates  of  pay  for  officers  and 
men,  duration  of  allowance,  295 

Longevity  pay  allowed  to  officers,  295 

Longevity  pay,  basis  of  allowance,  295 

Longevity  pay  of  officers,  basis  of  allow- 
ance, 295 

Officers,  295 

Reduction    not    intended    by    statutory 
changes,  296 

Transportation  for  wives  and  children  of 
officers   and    certain   noncommissioned 
officers  on  change  of  station,  295 
Superintendent,  rank,  pay  and  allowances, 

26 
Transportation  on  chauge  of  station,  see 

Pay  and  Allowances,  supra 
Wives  of  officers  and  certain  noncommis- 
sioned officers,  transportation  on  change 

of  station,  295 

COAST  DEFENSES 

Condemnation  of  sites,  application  of  law, 
735  note 

COAST  GUABD 

See  Xavt 

Change  of  station,  see  Pay  and  Allowances, 

infra 
Commissioned  officers,  see  Officers,  infra 
Commutation  of  rations,  28 
Death  in  coast  guard,  six  months*  pay  to 

dependents,  144 
Deck  courts,  organization  and  procedure, 

29 
District    superintendents,    rank,    pay    and 

allowances,  294 
Enlisted  men 

Back  pay  at  increased  rate,  294 

Commutation  of  quarters,  heat  and  light, 
292 

Commutation  of  rations,  28 

Detail  for  duty  in  District  of  Columbia, 
28 

Pay  and  allowances,  294 
Families   of   officers   and  certain    noncom- 
missioned officers 

Transportation  on  change  of  station,  295 
Lighthouse  service,  co-operation  in  marking 

anchorage  grounds,  29 
Longevity   pay,   see   Pay   and   Allowances, 

infra 
Noncommissioned  officers,  transportation  of 

wives  and  children  on  change  of  station, 

295 
Officers 

Administration  of  oaths,  authoritv.  29 

Back  pay  at  increased  rate,  294 

Change  of  titles,  29 

Leave    of    absence    to    enter    service    of 
Venezuela,  27 

Pay  of  officers,  see  Pay  and  Allowances, 
infra 
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COAST  GUARD— (Conr^f) 
OflScers  —  {Cont'd) 
Transportation  for  wives  and  children  on 
change  of  station,  205 
Pay  and  allowances 

Appropriations  available,  296 
Back  pay  at  increased  rate,  294 
Commutation  of  quarters,  heat  and  light, 
provision  for  officers  applicable  to  en- 
listed men,  292 
Commutation  of  quarters,  heat  and  light, 
provision  for  officers  during  war  with 
Germany  continued,  292 
Congressional   committee   to   investigate 

and  report,  296 
District  superintendents,  pay  and  allow- 
ances, 294 
Enlisted  men,  294 
Increased  rates  of  pay  for  officers  and 

men,  duration  of  allowance,  295 
Longevity  pay  of  officers,  basis  of  allow- 
ance, 295 
Officers,  294 
Petty  ofhcers,  294 
Reduction    not    intended    by    statutory 

changes,  296 
Retired  pay,  increased  rates  not  to  enter 

into  computation  of,  296 
Senior  district  superintendent,  pay  and 

and   allowances,   294 
Transportation  for  wives  and  children  of 
officers   and    certain   noncommissioned 
officers  on  change  of  station,  295 
Warrant  officers,  294 
Petty  officers,  pay  and  allowances,  294 
Rations,  commutation,  28 
Retirement,  see  Pay  and  Allowances,  supra 
Senior   district   superintendent,   rank,  pay 

and  allowances,  294 
Skilled  draftsmen,  employment,  28 
Station  in  Minnesota  on  Lake  Superior,  28 
Transportation   on   change   of   station,  see 

Pay  and  Allowances,  supra 
Venezuela,  leave  to  officers  to  enter  service 

of,  27 
Warrant  officers 

Authority  to  administer  oaths,  29 
Pay  and  allowances,  294 
Wives  of  officers  and   certain  noncommis- 
sioned officers,  transportation  on  change 
of  station,  295 

COASTWISE  TRADE 

See  Shipping  and  Navigation 

COIXECTOH  OF  CUSTOMS 

Actions  to   enforce  liabilities   imposed  by 

ship  mortgage  act,  255 
Certificates,  duty  to  furnish,  254 
Certified  copies  of  bills  of  sale,  mortgages, 

etc.,  duty  to  furnish,  254 
Inspection  of  records,  duty  to  permit,  25  i 
Recording  mortgages  of  vessels,  252 
Recotds,  duty  to  permit  inspection,  254 

COI.IJBOES 

Detail  of  army  officers  as  military  instruc- 
tors at  colleges,  322 

COLLISIONS 

See  LiMiTATiox  of  Vessel  Owner's  Lta- 

BILITY 


COIXISIOKS  —  ( ConVd ) 

Departure  from  rules  in  case  of  danger 

Special  circumstances,  461  note 

Steamer  leaving  slip,  461  note 
Duty  to  stop,  468  note 
Excessive  speed,  458  note 
Great    Lakes    and    tributary    waters,    re- 
duced speed  in  thick  weather,  459  note 
Gulf  of  Mexico  and  Red  River  of  the  North, 

presumption    arising     from    breach    of 

statutory  duty,  462  note 
Inevitable  accident  as  defense  to  liability 

for  nonobservance  of  rules,  459  note 
International  rules 

Excessive  speed,  458  note 

Inevitable  accident  as  relieving  from  lia- 
bility for  nonobservance  of  rules,  459 
note 

Overtaking  vessel  to  keep  out  of  way, 
violation  of  rule,  459  note 

Speed  to  be  moderate,  what  constitutes 
moderate  speed,  458  note 

Steam  and  sailing  vessels  meeting,  bur- 
den of  avoiding  collisions,  458  note 

Steam  vessels  meeting  head  on,  applica- 
tion of  rule  that  each  shall  alter  course 
to  pass  on  port  side,  458  note 

Steering  and  sailing  rules,  458  note 
Lights,   vessel  propelled  partly  by   steam 

and  partly  by  sail  required  to  carry  fore 

lights,  459  note 
Lookout,  duty  to  have,  462  note 
Moderate  speed  in  fog,  snow,  etc.,  rule  ab- 
solute, 458  note 
Mutual  fault  as  to  signals,  459  note 
Narrow  channels,  steam  vessels  required  to 

keep  to  starboard  of  channel,  461  note 
Neglect   of   proper   precautions    forbidden, 

462  note 
Negligent    navigation,    evidence    to    shorw« 

462  note 
Overtaking  vessel  to  keep  out  of  way 

Attempting  to  pass  between  vessels,  460 
note 

"  Finally  past  and  clear,"  460  note 

Violation  of  rule,  459  note 
Reduced  speed  in  thick  weather  on  Great 

Lakes    and    tributary    waters,    rule    ap- 
plied, 459  note 

Right  of  way  as  between  steam  vessel  and 

sailing  vessel,  460  note 
Rivers,  harbors  and  inland  waters 

Danger  as  requiring  departure  from 
rules,  461  note 

Fore  lights,  vessel  propelled  partly  by 
steam  and  partly  by  sail  must  carry, 
459  note 

Lookout,  duty  to  have,  462  note 

Neglect  of  precautions,  lookout,  462,  note 

Overtaking  vessel  attempting  to  pass  be- 
tween vessels,  460  note 

Overtaking  vessel  to  keep  out  of  way, 
"  finally  past  and  clear,"  460  note 

Special  circumstances  requiring  depar- 
ture from  rules,  461  note 

Steam  vessel  and  sailing  vessel  approach- 
ing, sailing  vessel  as  having  right  of 
way,  400  note 
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COIililSIONS  —  (CotircZ) 
Rivers,  harbors,  etc. —  {Cont^d) 

Steam  veseels  approaching  end  on,  rule 
as  to,  459  note 

Steam  .vessels  crossing,  both  vessels  at 
fault,  460  note 

Steam  vessels  in  narrow  channels  re- 
quired to  keep  on  starboard  side  of 
channel,  461  note 

Steam  vessels,  propulsion  partly  by 
steam  and  partly  by  sail,  459  note 

Steam  vessels  required  to  slacken  speed 
or  stop  or  reverse  in  keeping  out  of 
way   460  note 

Vessel  required  to  keep  out  of  way,  ap- 
plication  of   rule    forbidding   crossing 
ahead,  460  note 
Sailing  vessel  as  having  right  of  way  over 

steam  vessel,  460  note 
Speed  in  fog,  etc.,  moderate  speed,  what 

constitutes,  458  note 
Steam  and  sailing  vessels  meeting,  burden 

of  avoiding  collision,  458  note 
Steam  vessels 

Approaching  end  on,  signal  as  to  pass- 
ing, duty  to  give,  459  note 

Crossings  both  vessels  at  fault,  460  note 

Leaving  slip,  application  of  rule  as  to 
departure  from  rule  in  case  of  emer- 
gency, 461  note 

Meeting  head  on,  application  of  rule  that 
each  shall  alter  course  to  pass  to  port, 
458  note 

Propulsion  partly  by  steam  and  partly 
by  sail,  459  note 

Slackening  speed  or  stopping  or  revers- 
ing when  keeping  out  of  way.  460  note 
Steam  vessels  in  narrow  channels 

Burden  of  proof  arising  from  violation, 
461  note 

Passing  vessel  at  fault,  461  note 

Rule  to  keep  on  starboard  side  of  chan- 
nel not  inflexible,  461  note 

Vineyard   Sound  as   "  narrow  channel," 
461  note 
Tug  passing  another  tug  at  rest,  459  note 
Vessel  required  to  keep  out  of  way,  appli- 
cation of  rule  forbidding  crossing  ahead 

460  note 
Vineyard  Sound  as  "  narrow  cliannel,"  481 

note 

COI^ONEIiS 

See  AjuiCy;  Marine  Corps 

COMBINATIONS 

See  Trade  COMBINATIo^'S  atto  Trusts 

COMMANBEB8 

See  Navy 

COMlfERCIAIi  LAIV 

State    decisions    not    binding    on    federal 
courts,  645  note 

COMMI88IONBR    OF    NAVIGATION 

See  Shipping  and  Navigation 

COBOfiODITIES  CLAUSE 

See  Interstate  Commerce  Act 


COMMON   CARRIEBS 

See  Carriers;  Intebstate  Commebck  Act 

COMMON  lAW 

Federal  courts  as  bound  by  state  decisions, 
645  note 

COMPROMISE  AND   SETTIiEMENT 

Maritime  claim  against  United  States,  234 

OOMPTaOI.IJBB  OF  CURBENCY 

See  Treasury  Department 
Countersigning  warrants,  271 

CONDEMNATION    PBOCEEDINOS 

See  Eminent  Domain 

CONFORMITY  ACT 

Bills  of  exceptions,  648  note 

Damages,  remittitur  as  condition  to  deny- 
ing new  trial,  647  note 

Judgments     and     proceedings     subsequent 
thereto,  647  note 

Local  or  transitory  action,  648  note 

New  trial,  motions  for^  647  note 

Pleading 

Joinder  of  causes,  648  note 
Personal   injury   under   federal   employ- 
ers' liability  act  joined  with  cause  of 
action  at  common  law,  648  note 

Review,  methods  of,  648  note 

CONGRESS 

Election  contest,  liability  of  clerk  of  house 
for  failure  to  print  testimony,  462  note 
Enrolled  bills  and  resolutions,  printing,  30 
Joint  resolution  as  "  law,"  702  note 
Supplies  for  Senate  and  House,  purchase, 
30 

CONGRES8IONAI.     MEMORIAIi     AD- 


lUustrations  to  be  made  by  Bureau  of  En- 
graving and  Printing,  221 

CONSERVATION 

See  Food  and  Fuel 

GONSOI.IDATION  OF  ACTIONS 

Power  of  court,  649  note 

CONSFIRACT 

See  Civil  Rights;  Seditious  Conspiracy 
Defrauding  Uaited  "States,  707  note 
Offense,  conspiracy  to  commit,  707  note 

CONSTITUTIONAL   lAW 

See  Amendmkttts  to  Coxstttutton  ;  Due 
Process  of  Law;  Equal  Protection  of 
Law;  Flxl  Faith  axd  Credit;  Impair- 
ment OF  Obligation  of  Contract; 
Privileges  and  iMMUNrrrcs  of  Citi- 
zens; Search  and  Seizure 

Constitutionality  of  state  statutes,  power 
of  single  judge,  639  note 

Federal  courts  as  1>ound  by  state  decisions 
construing  state  constitution,  645  note 

Freedom  of  speech,  effect  of  espionage  act, 
467  note 
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CONSTTTUTIOI^AIi  I,AW  —  ( Confd) 
Injtmetion  against  enforcing  law  pending 
d«ciBion    as    to    constitutionality,     590 
note 

CON813XS 

See  DiPLOHATic  a^'d  Consulab  OtmatMB 

CONTEMPT 

Courts-martial,  power  to  punish,  con- 
tempts, 337 

Criticism  of  judge  by  attorney  m  public 
speecli,  640  note 

Violation  of  restraining  order  in  bank- 
ruptcy, 396  note 

WitnesB  refusing  to  testily  before  commis- 
sioner to  take  depositions,  503  note 

CONTINUAKGES 

Courts-martial,  power  to  grant  continu- 
ance, 334 

CONTRACTS 

See  Impairment  op  Obligation  of  Con- 
tracts; Inikbbtate  Commerce;  Public 
Contracts 

COPTRIGHT 

Abandonment,  public  performance  of  dra- 
matic or  musical  composition,  462  note 
Alien   domiciled   in  United   States   as  en- 
titled to  copyright,  463  note 
Aliens  entitled  to  copyright,  462  note 
Assignments 

Implied  covenants  in  lease  of  right  to 

use  copyright,  463  note 

Injunction  to  prevent  play  from  being 

presented  in  moving  pictures,  463  note 

bloving-picture    rights    as    included    in 

grant  of  ri^t  to  produce  play,  463 

note 

Catalogues  as   subjects   of  copyright,  463 

note 
Dramatic    compositions,    effect    of    public 
performance    as   abandonment    of    copy- 
right, 462  note 
Moving-picture  rights  as  included  in  grant 

of  right  to  produce  play,  463  note 
Musical  compositions 

Effect   of   public  performance   as   aban- 
donment of  copyright,  462  note 
^lechanical  reproduction,  notice  by  pro- 
prietor of  use  of  composition,  462-463 
note 
Persons  entitled  to  copyright 

Alien  and  citizen  as  joint  authors,  462 

note 
Domiciled  alien,  463  note 
Foreigners,  462  note 
Trade   catalogue  as   subject   of   copyright, 
463  note 

CORPORATIONS 

See  War  Finance  Corporation 
Bankruptcy 

Public  service  corporation  as  voluntary 
bankrupt,  398  note 

Stockholder  as  creditor,  426  note 
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CORPORATIONS  —  ( ConVd ) 

Bonds,  control  of  war  'finance  corporation 

over  issuance,  463  note 
Books  and  papers,  compulsory  production 
as  unreasonable  search  and  seizure,  851 
note 
Charter  as  contract,  832  note 

Citizenship,  250 
Controlling  interests,  what  constitutes,  259 
Equal  protection  of  law,  discrimination  in 

favor  of  individuals,  879  note 
Excise  tax 

"  Carrying   on "   business,   what   consti- 
tutes, 546  note 
Deductions,  547  note 
Depreciation  of  equipment,  deduction  on 

account  of,  548  note 
Depreciation   of  securtiea,  deduction  on 
account  of,  547  note 
Doing  "  business,  what  constitutes,  546 
note 
"  Engaged    in "    business,    what    consti- 
tutes, 546  note 
Exempt  corporations,  555  note 
Income  and  excise   taxes  distinguished^ 

545  note 
Income,  what  ccxistitutes,  546  note 
Recovery  of  tax  wrongly  assessed,  547 

note 
Special  excise  tax^  552  note 
Exemption  from  income  tax,  555  note 
Securities,  control  of  war  finance  corpora- 
tion over  issuance,  463  note 
Ship  mortgage  act,  punishment  of  corpo- 
ration officers  for  violation  of  act  with 
intent  to  defraud,  254-255 
State    decisions    as    binding    on    federal 

courts,  647  note 
Stock,  control  of  war  finance  corporation 

over  issuance,  463  note 
^'  Whoever  "  in  espionage  act  as  including 
corporations,  468  note 

CORPS  OF  ENGINEERS 

See  Army 

COSTS 

Appellate  proceedings  in  forma  pauperis, 

464  note 
Attorneys  at  law,  allowance  of  docket  fee, 

464  note 
.  Auditor's   compensation   as   taxable   costs, 

464  note 
Consolidation  of  actions  to  save  costs,  649 

note 
Criminal  cases,  allowance  in  prosecutions 

under  laws  of  Alaska,  464  note 
Docket   fee,   cases   in    which   allowed,   464 

note 
Fines,  award  of  cost  against  defendant,  464 

note 
Forfeitures,  award  against  defendant,  464 

note 
Forma  pauperis,  appellate  proceedings  in, 

464  note 
Stenographer's    compensation    as    taxable 

costs,  464  note 
Taxation  of  costs,  compensation  of  auditor 

and  stenographer  as  taxable,  464  note 
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COTTON 

See  Internal  Revenue 

COTTON   FUTUIUSS 

Buyers'  and  sellers'  slips  as  sufficient  mem- 
oranda, 549  note 
Exemption  of  contracts  from  taxation,  65 
Information  furnished  by  dealers.  65 
Memorandum,  by  whom  signed,  549  note 

COUNCIIi  OF  NATIONAI.  DEFENSE 

See  War  Department 


COUNTERFEITING 

See  Penal  Laws 

Indictment  for  counterfeiting  dyes  for  coins 
of  United  States,  714  note 

COURT  OF  CLAIMS 

See  Courts 

Abandoned   property,   claims  for  proceeds 

arising  from  sale  of,  629  note 
Appeals,  nee  Supreme  Court 
Appeal  to  Supreme  Court,  claims  of  Sioux 

Indians  again.«t  government,  55 
Contingent   attorney's   fee   under   omnibus 

claims  act,  644  note 
Interest  on  claims,  629  note 
Jurisdiction 

Abandoned  property,  claims  for  proceeds 
arising  from  sale  of,  629  note 

Claims  growing  out  of  treaties,  629  note 

Claims  sounding  in  tort,  629  note 
Time  for  filing  claims,  computation  of  time, 

629  note 

COURT  OF  CUSTOMS  APPEALS 

Appeals  from  board  of  general  appraisers 
Assignment  of  error,  630  note 
Burden  of  proof,  630  note 
Conclusiveness  of  findings,  690  note 

Certiorari  to  review  decision,  630  note 

COURTS 

See  Circuit  Court  of  Appeals  ;  Coxjrt  of 

Claims;   Court  of  Customs  Appeals; 

DiSTRicJT   Courts;    JuwcfiAL   Officers; 

Supreme  Court;  United  States  Court 

for  China 
Amendment  of  pleadings,  power  to  allow, 

640^41  note 
Concurrent  jurisdiction,  court  first  acquir- 
ing jurisdiction  retains  it,  639  note 
Constitutionality  of  state  stat,utes,  powers 

of  single  judge,   639  note 
Contempt  by   attorney,   power   to   punish, 

640  note 
Equitable  defense   in   actions  at  law,   642 

note 
Equity  jurisdiction 

Adequacy  of  remedy  at  law,  639-640  note 

Setting  aside  preferential  transfers,  435 
note 
New  trials,  power  to  grant,  640  note 
Powers  of  state  courts,  state  decisions  as 

binding  on  federal  courts,  646  note 
State    decisions    as    authority    in    federal 

courts,    see     State    Law    in     FIederal 

Courts 


COURTS— (Con^d) 
Territorial   courts,   power   of   Congress  to 

establish,  845  note 
Workmen's  compensation  acts,  jurisdiction 
of  cases  under,  638  note 

COURTS-MARTIAI.   (ARMY) 

See  Courts  of  Inquiry 
Accused 

Challenge  of  members  of  court,  333 

Counsel  for  accused,  appointment,  332 

Counsel  appointed  by  court,  333 

Pleading  guilty  improperly,  334 

Pleading  improperly  or  improvidently, 
effect,  334 

Plea,  failure  or  refusal  to  make,  334 

Right  to  copy  of  record  of  trial,  355 

Right  to  counsel  of  bis  own  selection,  333 
Appointment 

See  General  courts-martial,  infra; 
Special  courts-martial,  infra;  Sum- 
mary courts-martial,  infra 

Commanding  officer  of  any  district,  813 
note 
Approval  of  findings,  340,  et  seq. 
Boards,  see  Military  board,  infra 
Challenges 

Accused,  right  to  challenge  members  of 
court,  333 

Challenges  for  cause,  333 

Judge  i^vocate,  right  to  challenge  mem- 
bers of  court,  333 

Law  member  of  court  subject  to  chal- 
lenge only  for  cause,  333 

Peremptory  challenges,  333 

Receiving  challenges  one  at  a  time,  333 

Trial  of  challengers,  333 
Charges  and  specifications 

Reference  to  staff  jud^e  advocate  for 
consideration  and  advice,  347 

Signature,  347 

Speedy  trial,  347 

Verification,  347 
Classifications,   see   Kinds    of   courts-mar- 
tial, infra 
Closed  sessions,  336 
Commissions,    see    Military    commissions, 

infra 
Composition 

See  Challenges,  supra 

Accuser  disqualified  to  sit  as  member, 
331,  332 

General  courts-martial,  minimum  num- 
ber of  officers,  331 

Marine  corps  officers  when  detached  for 
service  with  army,  331 

Officers  in  military  service  of  United 
States,  331 

Selection  of  members  by  appointing 
power,   331 

Ser\'ice  qualifications,  331 

Special  courts-martial,  minimum  num- 
ber of  officers,  331 

Summary  courts-martial,  single  officer  to 
constitute,  331 
Confinement  in  penitentiary 

Minimum  period  of  penitentiary  sen- 
tence, 330 
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OOUBT8-MARTIAI.  iABMYy^{CanVd) 
Confinement  in  penitentiary  —  (Cont'd) 
Offenses    punishable   by    confinement   in 

penitentiary,  339 
Place   of    confinementi    how   determined, 

339 
Power  of  courts-martial  to  impose  peni- 
tentiary sentences,  339 
Confirmation  of  findings,  341 
Contempt,  power  to  punish,  337 
Continuances,  power  of  court  to  grant,  334 
Counsel,  power  of  assistant  defense  counsel, 

357 
Cruel  and  unusual  punishments 
Branding,  339 
Flogging,  339 
Marking,  339 

Prohibition  against  infliction,  339 
Tattooing  as  cruel  and  unusual,  339 
Death  penalty 
Power  to  impose,  340 
Suspension  until  pleasure  of  president  be 
known,  343 
Defense,  see  Accused,  supra 
Delivery  of  offenders  to  civil  authorities, 

813  note 
Depositions 

Admissibility,  335 

Capital  cases  excepted  from  admissibility 

of  depositions,  335 
Law   of    place    of    taking   as   governing 

validity,  336 
Officers   authorized   to   take   depositions, 

336 
Taking  of  depositions,  when  authorized, 
335 
Dismissal  of  officer  for  cowardice  or  fraud, 
publication    of   crime,   punishment,   etc., 
340 
Evidence 

See  Depositions,  supra;  Witnesses,  infra 
Record  of  court  of  inquiry,  336 
Former  jeopardy  as  defense,  339 
Form    of    oath    or    affirmation    of    judge 

advocate,  334 
General  courts-martial 

Accuser  disqualified  to  appoint  to  sit  as 

member  or  to  be  witness,  331 
Appointment,  331 

Commanding   officer   of   territorial   divi- 
sion, army,  etc.,  authorized  to  appoint, 
331 
Composition  of  court,  331 
Council  for  defense  and  assistants,  ap- 
pointment, 332 
Judge  advocate  and  assistants,  appoint- 
ment, 332 
Judge    Advocate    Grenerars    department, 
representation  on  general  courts-mar- 
tial. 331 
Jurisdiction,  332 
Law  member,  appointment,  331 
Number  of  officers  composing  court,  331 
Officer    not    triable    by    general    court- 
martial   appointed    by   superintendent 
of  militarv  academv,  332 
Persons   triable  bv   general   courts-mar- 
tial, 332 
President  authorized  to  appoint.  331 


OOURTS-MARTIAIi  iAJBOSYy— (Cont'd) 
General  courts-martial  —  ( Con  Vd ) 

Superintendent  of  military  academy  au- 
thorized to  appoint,  331 
Imprisonment 

See   Confinement   in  penitentiary,  supra 

Maximum  period,  special  courts-martial, 
332 
Interpreters 

Appointment,  356 

Oath  or  affirmation,  form,  334 
Investigation   of   charges   before   reference 

for  trial,  347 
Irregularities  in  proceedings,  effect,  338 
Judge  advocates 

Appointment,  332 

Duties,  333 

Duty  to  administer  oath  or  affirmation  to 
members  of  court,  333-334 

Oath  of  judge  advocate,  form,  334 

Oath  of  judge  advocate,  president  of 
court  to  administer,  334 

Oath  of  members  of  court,  duty  to  ad- 
minister, 333 

Powers  of  assistant  judge  advocate,  357 

Process  to  abandon  witnesses,  power  to 
issue,  334 

Summons  for  witnesses,  power  to  issue, 
334 

Witnesses,  power  to  issue  summons.  334 
Jurisdiction 

See  General  courts-martial,  supra;  Spe- 
cial courts-martial,  infra;  Summary 
courts-martial,  infra 

Capital  cases  not  triable  by  special 
court-martial,  332 

Concurrent  jurisdiction  of  other  mili- 
tary tribunals,  333 

Elxception  of  cases  or  classes  of  cases 
from  jurisdiction  of  special  courts- 
martial,  authority  of  President,  332 

Extent  of  power,  332 

Forfeitures  of  pav,  maximum  amoimt. 
332. 

Imprisonment,  maximum  term,  332 

Military  commissions,  concurrent  juris- 
diction, 333 

Murder  of  civilian  in  war  time,  813  note 
Provost  courts,  concurrent  jurisdiction, 
333 

Kinds  of  courts-martial 
General  courts-martial,  331 
Special  courts-martial,  331 
Summary  courts-martial,  331 

Limitation  on  prosecutions 

Absence   of  accused   as  extending   time, 

338 
Desertion  in  time  of  peace,  338 
Offenses    other    than    desertion,    mutiny 
and  murder,  338 

Military  boards  and  commissions,  deposi- 
tions, admissibility,  335 

Minor  offenses,   punishment  by  command- 
ing officer  without  court-martial,  353 

Murder  of  civilian  in  war  time,  813  note 

Numbers,  persons  qualified  to  serve,  331 
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OOU&TS-MAKTIAI.  (AmMY)-(Ca»M) 
Oath  or  affirmation 
Authority  to  admiRister,  356 
Form  of  oath  or  affirmation  of  members 
of  court,  333-334 
Officers 
Association    with    officer    dismiefled    for 

cowardice  or  fraud,  340 
Courts  authorized  to  try,  333 
Dismissal  for  cowardice  or  fraud,  publi- 
cation of  sentence,  340 
Trial  by  officers  inferior  in  rank,  333 
Penitentiary,  see  Confinement  in  peniten- 
tiary, supra 
President  of  court  to  administer  oath  or 

affirmation  to  judge  advocate,  334 
Privilege,  see  Witnesses,  infra 
Procedure 
Attendance  of  witaeases,  334-335 
Challenges  for  cause,  333 
Charges  and  specifications,  347 
Closed  sessions,  336 
Continuances,  334 
Counsel,  right  of  accused  to  be  heard  by, 

333  . 

Decisions,  announcement  by  court,  336 
Depositions,  335-336 
Entitling  causes,  333 
Irregularities,  eflfect,  338 
Judge  advocate  prosecute,  333 
Oath  of  members  of  court,  333-334 
Oath  or  affirmation  of  interpreters,  334 
Oath  or  affirmation  of  reporter,  334 
Oath  or  affirmation  of  witnesses,  334 
Peremptory  challenges,  333 
Pleading  improperly,  effect,  334 
Prosecutions   to   be   in  name  of  United 

States,  333 
Reconsideration,    when    not    permitted, 

339 
Recorda,  keeping  and  dii^waal,  337-338 
Refusal  or  failure  of  accused  to  plead, 

effect,  334 
Rules,    authority   of    President   to    pre- 
scribe, 338 
Trial  incomplete  until  actioa  by  review- 
ing autlMirity,  338 
Voting  by  members  of  court,  336 
Witnesses,  compelling  attendance,   334- 
335 

Production    of   documents,    see   Witnesses, 
infra 

Prosecutions,  see  Procedure,  supra 

Punishments 

See  Confinement  in  penitentiary,  supra; 
Cruel  and  unusual  panishments,  mpra 
Cowardice  of  officer,  340 
Death  sentence,  when  lawful,  340 
Dismissal  of  officer  from  service,  publi- 
cation of  sentence,  340 
Fraud  of  officer,  publication  of  sentence, 

340 
Imprisonment,  339 
Maximum  limits,  340 
Special  courts-martiaL  powers,  332 

Reconsideration  of  record,  when  not  per- 
mitted, 339 


OOUBTS-MAKTIAI.  (ARICT)—  ( ConVd ) 
Record  of  court  of  inquiry,  admissibility 

and  evidence,  336 
Records 

Authentication    of    records    of    general 

courts-martial,  337 
Authentication    of    records    of    special 

courts-martial,  337 
Disposition  of  reeords  of  general  coorts- 

marial,  338 
Disposition   of    records    of    special    and 

summary  conrts-ntartial,  338 
Right  of  accused  to  copy,  355 
Superior  reeord  of  each  ease  to  be  kept, 
337 
Reporter 

Appointment,  356 
Form  of  oath  or  affirmance,  334 
Review  of  findings 

Confirmation,  when  required,  341 
Mitigation  or  remission  of  sentence,  341 
Powers   incident   to   power   to   approve, 

340 
Powers  incident  to  power  to  confirm,  341 
Reference  to  staff  judge  advocate  before 

action  by  reviewing  authority,  340 
Rehearings,  342 
Reviewing  board,  342 
Staff  judge  advocate,  disqualification  by 

participation  in  trial,  332 
Suspension  of  sentences  generally,  343 
Suspension  of  sentences  of  dismissal  or 
death,  343 
Rights  of  accused,  see  Accused,  supra 
Rules  governing  courts-martial,  power  of 

President  to  prescribe,  838 
Second  trial  for   same  offense  prohibited, 
339 

Self-incrimination  of  witnesses,  protection 

against,  335 
Sentence 

See  Conitnement  in  penitentiary,  supra; 

Punishments,  supra 
Mitigation  or  remission,  341 
Place  of  execution,  814  nete 
Return    of    record    for    reconsideration, 

339 
Suspension,  343-344 
Special  courts-martial 

Accuser  disqualified  to  appoint  to  sit  as 

member  or  to  be  witness,  332 
Appointing  powier,  332 
Commanding  officer  of  districts,  camps, 

etc.,  authorized  to  appoint,  332 
C<Mnposition  of  court,  331 
Council  for  defense,  appointment,  332 
Designation  by  appointing  power  to  try 

general  court-martial  case,  382 
Judge  advocate,  appointment,  332 
Jurisdiction,  332 

Number  of  officers  composing  courts,  331 
Offenses  triable  by  special  court-martial, 

332 

Specifications,  see  Charges  and  specifica- 
tions, supra 

Spies,  persons  not  triable  by  military  tri- 
bunals, 813  note 
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OOintTS-lSAKTIAI.  iAXMYy-{C<mt'd) 
Summarv  courts-martial 

Appointing  power,  332 

Army  field  clerks  not  triable  by  smnmary 
court-martial;  333 

Army  nurse  corps  members  not  triable  by 
summary  court-martial,  333 

Cadets  not  triable  by  summary  court- 
martial,  333 

Capital  cases  not  triable  by  summary 
court-martial,  333 

Commanding  officer  of  garrison,  camp, 
etc.,  authorized  to  appoint,  332 

Commanding  officer  to  be  summary 
court-martial,  when,  332 

Composition  of  court,  331 

J)eath,  inyesUgation  of  cause,  366 

Excepting  particular  classes  of  persons 
from  jurisdiction  of  summary  coiu*t- 
martial,  power  of  preaidant,  333 

Field  clerks  quartermaster  corps  not  tri- 
able by  summary  court-martial,  333 

Forfeiture  or  detention  of  pay,  maximum 
sentence,  333 

Imprisonment,  maximum  sentence,  833 

Jurifldiction,  333 

Nonconunissioned  officsers,  when  triable 
by  summary  court-martial,  333 

Officers  not  triable  by  sunnnary  court- 
martial,  3^ 

Persons  triable  by  summary  court-mar- 
tial, 333 

Punishment,  extent  of  power  to  impose, 
333 

Single  officer  to  compose  court,  331 

Soldier  eligible  to  promotion  not  triable 
by  summary  court-martial,  333 

Warrant  officers  not  triable  by  summary 
court-martial,  333 
Suspension  of  sentences,  343-344 
Time  of  war,  meaning  of  phrase,  814  note 
Trial,  see  Procedure,  supra 
Twice  in  jeopardy  as  defense,  339 
Witnesses 

See  Depositions,  swpra 

Accuser  not  competent  witness  for 
prosecution  before  general  court-mar- 
tial, 331 

Accuser  not  competent  witness  for 
prosecution  before  special  court-mar- 
tial. 332 

Attendance,  power  to  compel,  334—335 

Civilian  witnesses,  punishment  for  re- 
fusal to  appear  or  testify,  335 

Fees  and  mileage,  necessity  to  tender,  335 

Judge  advocate  authorized  to  issue  proc- 
ess, 334 

Oath  or  affirmation,  form,  334 

Privilege  against  self-incrimination,  335 

Process  for  witnesses,  power  to  issue, 
334-335 

Production  of  books  and  papers,  335 

Refusal  to  appear  or  testify,  punishment, 
335 

Self-incrimination,  protection  against, 
335 

Testimony,  power  to  compel,  334-335 


COURTS  KARTIAI.  (N AVT) 

Carbon  copies  of  letters  in  evidence,  504 

note 
Discharge  from  naval  service  as  preventing 

trial  by  court-martial,  392  note 
Beceiving  gold,  silver  or  jewels  on  board 

vessel  for  protection  of  private   rights, 

contract  obligation  not  created  by,  392 

note 

COtTBTS  or  lHQIilRT 

Authentication  of  record  of  proceedings, 
353 

Authority  to  order  courts  of  inquiry,  352 

Challenges,  352 

Composition,  352 

Number  of  officers  composing  court,  352 

Oath  of  members  and  recorders.  352 

Occasion  for  ordering  court  of  inquiry,  352 

Opinion  on  merits  of  case,  353 

Powers,  353 

Procedure,  353 

Record,  admissibility  ia  case  before  court- 
martial,  336 

Record  of  proceedings,  353 

Request  of  person  affected  as  essential,  332 

CBIEBS  OF  COURTS 

See  Judicial  Officebs 

CRIMES  AKD  OFFENSES 

See  Crjmtwal  Law;  Espioxaoe  Act; 
Penal  Laws 

CRIMHf  AI.  I«AW 

See      Arrest;  .Espiowage    Act;    Penal 

Laws 
Arrest  without  warrant  in  another  district, 

465  note 
Capital  cases 

Place  of  trial,  624  note 

Transfer  of  cause  to  another  court,  624 
note 
Capital    punishment,    effect    of    qualified 

verdict,  717  note 
Committing  magistrate,   determination   of 

validity  of  indictment,  466  note 
Corporations  subject  to  pro8ecutix)n  under 

espionage  act,  468  note 
Costs,  award  against  defendant,  464  note 
Death  penalty,  effect  of  qualifted  verdict, 

717  note 
District  attorneys,  presenting  informations 

without  previous  approval  of  court,  465 

note 
Draft  act,  violation  of,  465  note 
Espionage  act,  right  of  freedom  of  speech 

not  violated  by,  467  note 
Federal  jurisdiction  over  lands  reserved  or 

acquired  for  exclusive  use  of  goverment, 

716  note 
Grand    jury,    power    of    investigation    as 

original  and   complete,  465  note 
Indictments  and    informations 

Defects  of  form,  466  note 

Joinder  of  offenses,  constitutionality  of 
statute,  465  note 

Validity    as    question    for    committing 
magistrate,  465  note 
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CBIMINAI«  ZJLW -^(Cont'd) 
Misdemeanors,  what  are,  717  note 
New  trial 
Defect  in  pleading,  660  note 
Error  in  instructions,  660  note 
Exception  to  ruling  not  taken,  660  note 
Offenses  begun  in  one  district  and  complete 
in  another,   false  claim  against  United 
States,  624  note 
Plea,  necesity,  467  note 
Principals,  offenses  against  internal  reve- 
nue, 717  note 
Prospective   operation   of   penal  laws,   717 

note 
Qualified  verdicts  in  capital  cases,  717  note 
Selective  service  act,  violation  of,  466  note 
State  process  served  in  national  parks,  214 
Venue  of  crimes  in  districts  having  more 

than  one  division,  625  note 
Writs  of  error  on  behalf  of  United  States 
Construction  of  indictment,  663  note 
Special  plea  in  bar,  653  note 

CUMMINOS    ACT 

See  Interstate  Commerce  Act 


CUSTEB        STATE 
SANCTUARY 

See  Public  Parks 


CUSTOMS   DUTIES 

See  Imports  and  Exports;  Shipping  and 

XA^^CrATION 
Ad  valorem  duties,  coverings  with  merchan- 
dise but  not  on  it,  496  note 
Allowance  for  spoiled  merchandise,  497  note 
Antiques,  492  note 
Appeal    from    collector's    liquidation,    493 

note 
Appraisal 

Ad  valorem y  coverings  with  merchandise 

but  not  on  it,  496  note 
Appeal   to  general   appraisers,   496  note 
Ascertainment  of  value,  495  note 
Collector's  liquidation,  scope  and  effect, 

496  note 
Deficiencies,   conflicting  customs   regula- 
tions, 495  note 
Exhibits,   provision   for  transmission   to 

appraisers,  496  note 
Marlcet  value,  ascertainment,  495  note 
Protest  against  assessment,  time  for  fil- 
ing, 496  note 
Protest    containing    alternative    claims, 

496  note 
Revision    of    appraiater's    decision,    495 

note 
Shortage  reported  by  appraiser,  right  to 

allowancje,  495  note 
Sustaining  protest  on   claim   not  made, 

496  note 
Variance  between  allegations  in  protest 
and   proof,  496  note 
Artificial  fruits,  flowers,  etc.,  488  note 
Base  metal  snaps,  clasps  and  swivels,  488 

note 
Beads,  487  note 

Blocking    of    hats,    what    constitutes,    487 
note 


CUSTOMS  DUTIES  — (Cont'd) 
Bond  and  warehouse  system 

Cancellation    on    warehouse    bonds,    497 

note 
*'  Refined  metai  /*  antdmonial  lead,  credit 

on  bond  for  exports,  497  note 
Treasury  regulations,  validity,  497  note 
Bread,  490  note 

Carbon    manufactures    not    specially    pro- 
vided for,  482  note 
Carbon  plates  wholly  or  chiefly  valuable  as 

carbon,  482  note 
Ceramic  colors,  481  note 
Chalk  precipitated  from  municipal  water  as 
*'  suitable  for  medical  or  toilet  purposes," 
480  note 
Chemical   mixtures,   sulphuric   acid   added 
to  nitric  acid  to  prevent   corroding  of 
tanks,  480  note 
Chemicals 

Chemical  mixtures,  480  note 
Homatropine  hydrobromide  as  chemical 
compound,  480  note 
Chicle,  desiccated,  481  note 
Chinaware,  semivitrifled  and  nonabsorbent, 

482  note 
Chinese  soy  as  "  sauce,"  485  note 
Clasflification  for  duty 

Addition  to  statutory  terma  by  treasury 

department,  480  note 
Determination  aa  to  what  time,  480  note 
Eo    nomine    designation    as    governing 

classification,  480  note 
Giving  benefit  to  importer,  480  note 
"  Not  specially  provided  for,**  effect  of 
presence  of  clause  in  one  provision  and 
absence  from  another,  480  note 
Use,  classification  acording  to,  480  note 
Collectors,  assault  in  stopping  vehicle  for 
search,  jurisdiction  of  state  court,  498 
note 
Collector's   liquddation,    appeal    from.   493 

note 
Combination  penholders,  483  note 
"  Confectionery "   a8»  covering   coating  on 

surface  of  baked  cake,  485  note 
Containers  of  hydrosulphite  of  soda,  483 

note 
Containers  of  tea,  491  note 
Coral  beads,  488  note 
Cotton  manufactures 
Jacquard  figured  manufactures  of  cotton, 

486  note 
Ladder  tape,  486  note 
Coumarin,  481  note 
Custody   of   customs   officers,   termination. 

494  note 
Discriminating   duties,   treaty   restrictions 

on  power  to  impose  abrogated,  258 
Distilled  oil,  481  note 
Drawback 

Cigarettes  shipped  abroad  for  destruc- 
tion, 498  note 
Departmental  construction  of  drawback 
provision  as  controlling  on  Supreme 
Court,  498  note 
Diamond  necklace  manufactured  in 
United  States  with  imported  dia- 
monds, 498  note 
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CUSTOMS  DUTIES  ~  ( Conf'd ) 

Earthenware  articles,  482  note 

Embroidery  machines,  484  note 

Ensilage  cutters,  free  entry,  489  note 

Entry 
"  Appraised  "  and   "  entered  *'  value   as 

*'umf  value,  494  note 
Bond,  493  note 

Clerical  error  in  valuation,  494  note 
Entered  value  in  excess  of  market  value, 

494  note 
Invoices,  sufficiency,  493  note 
Valuation  in  invoice,  494  note 
Value  of  carton  aa  part  of  value  of  hand^ 
kerchiefs  therein,  494  note 

Exported  articles  returned,  "  exported  for 
repairs,"  490 

Field  glasses,  mountings  for,  483  note 

Flannels,  480  note 

Flavors,  synthetic  coumarin,  500  note 

Forfeiture  of  goods  imported  unlawfully, 
493  note 

Forfeitures,  transportation  of  mierchandise 
prohibited  from  importation,  498  note 

Free  list 
Groods  of  domestic  origin,  489  note 
Home-made  goods,  489  note 
Nitric; acid  mixed  with  sulphuric  acid  to 

prevent  corroding  tanks,  489  note 
Tungsten  scrap,  489  note 
Tungstic  acid,  489  not(^ 

Gelatin 

In  solution,  when  not  varnish,  481  note 

Glass  tray  bottoms,  483  note 

Goatskin  articles  as  including  kidskin  ar- 
ticles, 488  note 

Goods  of  domestic  origin,  free  entry,  489 
note 

Homatropine  hydrobromide  as  chemical 
compound,  480  note 

Home-made  goods,  free  entry,  489  note 

Hosiery,  effect  given  collector's  classifica- 
tion, 486  note 

Importation,  when  complete,  494  note 

Invoices,  see  Entry,  9upra 

Jacquard  figured  cotton  laces  and  nets, 
489  note 

Jacquard  figured  manufactures  of  cotton, 
486  note 

Jewelry  and  parts  thereof,  488  note 

Jew's-harps,  487  note,  489  note 

Jute  paddings  as  manufactures  of  vege- 
table fibre.  486  note 

Kidskin  articles,  488  note 

Laborers  in  customs  service,  Secretary  of 
Treasury  authorized  to  fix  compensa- 
tion, 32 

Lading  or  unlading  vessels  at  night,  com- 
pensation of  inspectors,  etc.,  31-32 

Manufactures,  see  specific  articles 

Medicinal  or  toilet  purposes,  articles  suit- 
able for,  480  note 

Metal  articles,  488  note 

Millinery  ornaments  "Of  whatever  mate- 
rial composed,"  487  note 

Models  of  women's  wearing  apparel,  492 
note 

Mountings  for  optical  instruments,  483 
note 


CUSTOMS  DUTIES  —  ( Cont'd ) 
Musical  instruments 
Articles  capable  of  producing  complete 

tune,  489  note 
Jew's  harps,  489  note 
Xitric  acid,  addition  of  sulphuric  acid  to 
prevent  corroding  of  tanks  as  chemical 
mixture,  480  note 
Offenses 

Bringing  in  stolen  goods,  499  note 
Failure  to  enter  free  goods,  498  note 
Importation  by  customs  officials  .in  vio- 
lation of  law,  499  note 
Indictment,    description    of    goods,    500 

note 
Selling  goods  liable  to  seizure,  499-500 

note 
Transportation   of  merchandise    prohib- 
ited from  importation,  498  note 
Officers 

Appeal  from  collector's  liquidation,  493 

note 
President's  power  to   abolish  positions, 
493  note 
Oils,  distilled,  481  note 
Opera  glasses,  mountings  for,  483  note 
Operations  of  duties  imposed,  effect  of  act 

of  1916,  492  note 
Opium,  penalty  for  smuggling,  493  note 
Optical  instruments,  483  note 
Optical   instruments,   mountings   for,   483 

note 
Ornaments,  482  note 
Paints  and  colors,  481  note 
Paper  cartons,  487  note 
Paprika,  486  note 
Penholders,  483  note 
Perishable  articles 
Definition,  496  note 
Fruit  as  restricted  to  perishable  fruit, 

497  note 
Official  classification  of  merchandise  as 
nonperishable,  effect,  497  note 
Polariscope  dutiable  as  optical  instrument, 

483  note 
Polariscope  tubes,  484  note 
Printing  paper,  rates  of  duty  on,  33 
Protest 

Alternative  claims  in  protest,  496  note 
Sustaining  protest  on  claim  not  made, 

496  note 
Time  for  filing,  496  note 
Variance  between  allegation   in  protest 
and  proof,  496  note 
Quince  seed,  485  note,  490  note 
Rags,  491  note 
Rates  of  duty 

Artificial  flowers,  etc.,  488  note 

Base  metal  snaps,  clasps  and  swivels,  488 

note 
Baskets,  485  note 
Beads,  487  note 

Beads   and   spangles    and   articles   com- 
posed thereof,  487  note 
Canned  vegetables,  485  note 
Carbon,  482  note 

Carpets  woven  whole  for  rooms,  487  note 
Chicle,  desiccated,  481  note 
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CUSTOMS  nUTlEB -^{Cont'd) 

Rates  of  duty  —  {Cont'd) 

Chin  aware,  semivitrified  and  nonabsorb- 

ent,  482  note 
Combination  penholders,  483  note 
.  Confecti<»iery,  486  note 
Containers  of  hydrosulphlte  of  soda,  483 

note 
Coral  beads,  487  note,  488  note 
Earthenware,  482  note 
Blmbroidery'  machinefl,  484  note 
Feathers,  crude,  488  note 
Field  glasses,  mountings  for,  483  note 
Flannels,  486  note 
Gelatin,  481  note 
Goatskin  articles,* 488  note 
G*iinis,  desiccated  chicle,  481  note 
Jacquard  figured  cotton  laces  and  nets, 

480  note 
Jacquard  figured  manufactures  of  ootton, 

486  note 

Jewelry  and  parts  thereof,  488  note 

Jew's-karps,  487  note,  489  note 

Kid-skin  crosses,  488  note 

Ladder  tape,  486  note 

Manufactures  <^  cotton,  486  note 

Manufactures  of  vegeta'ble  fibre,  486  note 

Millinery  ornaments.  **  of  whatever  ma- 
terial composed,''  487  note 

Mountings  for  optical  instruments,  483 
note 

Musical  instruments,  489  note 

Oils,  distilled,  481  note 

Opera  glasses,  mountings  for,  483,  note 

Optical  instruments,  483  note 

Ornamented  or  decorated  earthenware  or 
stoneware,  482  note 

Paints  and  colors.  481  note 

Paper  cartons,  487  note 

Paprika,  486  note 

Polariscope  tubes,  484  note 

Poles,  484  note 

Printing  paper,  33 

Quince  seed,  485  note 

Sauces,  485  note 

Sewing  machines,  484  note 

Sewing  machine  shuttles,  484  note 

Sponge  rusks,  485  note 

Stoneware,  482  note 

Straw  hats,  487  note 

Sugar  cane,  485  note 

Synthetic  coumarin,  481   note 

Telegraph  and  telephone  poles,  484  note 

Trolley  poles,  484  note 

Vegetables,  485  note 

Watch  bracelets,  484  note 

Watch  movements  and  cases,  484  note 

W^ater  oolor  designs  for  gowns,  487  note 

Weight  as  test  in  certain  cases,  481 
note 

Wilton  rugs,  486  note 

Wood  and  manufactures  of  wood,  484- 
485  note 

Wood  defined,  485  note 

Wool   and  manufactures   of  wool,   486- 

487  note 

Wrist  watches,  484  note 


CUSTOMS  DUTIES  *  ( Cont'd ) 

Refunding  duties,  mistakes  as  to  destina- 
tion, 498  note 

"  Reihkuchen,"  489  not« 

Reorganization  of  customs  service,  Presi- 
dent's autiiority,  493  note 

**  Replicas  or  repiroductions  "  of  works  of 
art,  491  note 

Round  cedar  timber,  491  note 

SaBip)es>  valuation,  496  note 

"  Sauces "    as    including    flavoring    mate- 
rials U0ed  in  kitchen,  485  note 

Seeds,  485  note,  490  note 

Settlements  as  to  duties,  parties  to  pro- 
test, 497  note 

Sewing  machines,  484  note 

Sewing  machine  shuttles,  484  note 

Sewing  machines  imported  for  embroider- 
ing, 490  note 

Similar   provisions   in  previous   acts   con- 
trasted, 490  note 

Spangles,  487  note 

Spoiling  of  goods  in  transit,  497  note 

Sponge  rusks,  485  note 

Stoneware,  482  note 

Straw  hats,  487  note 

Sugar  cane,  485  note 

Synthetic  coumarin,  481  note 

Tariff  commission,  furnishing  information 
to  War  Trade  Board,  500  note 

Tea  oil,  490  note 

Toys,  482  note 

Trays    with    glass    bottoms    and    bamboo 
frames^  483  note 

Tungsten  scrap,  free  entry,  489  note 

Tungstic  acid,  free  entry,  489  note 

Unenumerated  articles,  489  note 

Varnish,  gelatin  in  solution,  481  note 

Vegetable  fibre  manufactures  as  including 
jute  paddings,  486  note 

"Vegetables"  as  including  canned  grape- 
vine leaves,  485  note 

Warehouse,     see     Bond     and     warehouse 
system,  supra 

Waste  bagging,  491  note 

Watch  bracelets,  484  note 

Watch  movements  and  cases,  484  note 

Water  color  designs  for  gowns,  487  note, 
492 

Weight   as   sole   test   of   rate  of   duty  in 
certain  cases,  481  note 

Wheat  steams  and  heads,  sun -bleached,  491 
note 

Withdrawal   from   customs  custody,  when 
complete,  494  note 

Wood  and  manufactures  of  woo<l 
Baskets,  485  note 
Poles,  484  note 

Telegraph  and  telephone  poles,  484  note 
Trolley  poles,  484  note 
Wood  defined,  486  note 

Wool  and  manufactures  of  wool 

Carpets  woven  whole  for  rooms,  487  note 
Flannels,  486  note 
Wilton  rugs,  486  note 

Woven   fabrics   of  single   jute   yams.  490 
note 

Wrist  watches,  484  note 
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DEAD  BODIES 

See  Cemeteries;   Seamei^;  SHippiira  and 
Navigation 


Action  for  wrongful  death,  state  law  as 
rule  of  deciaion  ia  federal  court,  646 
note 

Action  in  admiralty,  aee  Shzpping  and 
Navigation 

Amount  in  controversy  in  suit  for  dam- 
ages for  wrongful  death,  596  note 

Personal  representative  of  seaman  entitled 
to  sue  at  law,  227 

DECEDENTS*  ESTATES 

Amount  in  controversy,  diverse  citizen- 
ship, 595  note 

Federal  jurisdiction  in  administration  and 
probate  matters,  595  note 

State  decisions  as  binding  on  federal 
courts,  646  note 

DECK  COURTS 

See  Coast  Guabd 

DEEDS 

Failure   to  attack  revenue   stamps,  effect, 

550  note 
State   law  as  rule  of  decision  in  federal 

courts,  646  note 


See  Cabbiebs;  Shipping  and  Navigation 

DEFINITIONS 

See  WoBDs  and  Phbases 

DENTAIi  CORPS 

See  Abmy;  Navt 

DEPARTMENT   OF   AGRICITLTURE 

Highways,  surplus  motor  vehicles  trans- 
ferred to  Department  of  Agriculture  by 
Secretary  of  War  for  use  in  highway  im- 
provements, 289 

Motor  vehicles  transferred  from  War  De- 
partment for  use  in  improvement  of 
highways,  289 

Koad  making  material  and  equipment, 
transfer  of  surplus  articles  by  Secretary 
of  War,  290 

Surplus  telephone  supplies,  transfer  by 
Secretary  of  War  for  use  of  Forest  Ser- 
ice,  290 

DEPARTMENT  OF  JUSTICE 

See  Justice  Depabtment 

DEPARTMENT  OF  LABOR 

See  Labob  Depabtment 

DEPORTATION  OF  ALIENS 

See  Immiobation 

DEPOSITIONS 

Aiding  foreign  court  to  acquire  jurisdic- 
tion in  United  States,  504  note 
De  bene  esse  depositions,  when  taken,  S03 

note 


DEPOSITIONS  —  {Confd) 

Dedimus 
Determination  of  necessity,  503  note 
Necessity  of  showing,  503  note 

In  pcrpetuam  depositions,  refusal  of  wit- 
nese  to  testify  before  commissioner,  503 

.  not? 

Notice  to  take  depositions,  503  note 

DESERTION 

See  Articles  of  Was 

Adviee  by  arttomey  as  asaistance  to  de- 
serter, 711  note 

Concealing  deserters,  711  note 

Harboring  deserters,  711  note 

Officer  leaving  poet  after  resignation  but 
before  notioe  of  acceptance  as  deserter, 
336 

Quitting  organization  or  place  of  duty,  336 

DIPLOMATIC  AND  CONSULAR  OFFI- 


Consular  clerks  aa  under  civil  service  rules, 
34 

CoBsttlar  inspectors,  allowance  for  ex- 
penses, 34 

Consuls  to  be  American  citieena,  34 

Secretaries  in  diplomatic  service,  dassi- 
fication  and  salarieSy  34 


DIRECTOR      GENERAL 
ROADS 

See  Railboads 


OF      RAIL- 


DISABLED 

See 


SOLDIERS  AND  SAILORS 


Plant  diseases,  control  and  eradication,  7 

DISTILLED  SPIRITS  AND  WINES 

Distilleries,   meters,   etc,   at   fruit   distil- 
leries, construction  of  requirement,  552 
note 
Distillers 

Carrying  on  distillery  without  giving 
bond,  instructions  in  proceedings  for 
penalty,  536  note 
Election  by  government  to  proceed 
civilly  or  criminally  for  fraud,  536 
note 
Flection  of  remedies  by  government  against 

distiller  accused  of  fraud,  536  note 
Fraud  of  distiller,  election  by  government 
to  proceed  civilly  or  criminally,  536  note 
Fruit  distilleries,  tanks,  etc.,  required  at 

distilleries,  552  note 
Import  tax,  552  note 

Meters,  etc.,  at  fruit  distilleries,  construc- 
tion of  requirement,  552  note 
Offenses 

Defrauding  government,  election  to  pro- 
ceed against  distiller  civilly  or  crim- 
inally, 536  note 
Possession   of   unregistered    still,   statu- 
tory   penalty    recoverable    on    indict- 
ment, 536  note 
Stills,  statutory  penalty  for  possession  of 
unregistered  still  recoverable  on  indict- 
ment, 536  note 
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DISTINGUISHED  SEBVIOE  CROSSES 
AKD  MEDAI^ 

See  Armt 

DISTRICT  ATTORNEYS 

Allowance  in  lieu  of  subsistence,  128 
Assistants 
Salaries,  128 

Verification    of    information    by    assist- 
ant, 593  note 
Informations 

Presentation  without  previous  approval 

of  court,  465  note 
Verification   by  assistant  district  attor- 
ney, 503  note 
State    law    as    to    presenting   matters    to 
grand  jury  not  binding  on  federal  dis- 
trict attorney,  650  note 

DISTRICT  COURTS 

See  Clerks  of  Courts  j  Courts 

Absent  defendants  in  suit  to  enforce  liens, 

necessity   of    residence    in    district,    626 

note 
Adequate  remedy  at  law  as  affecting  equity 

jurisdiction,  595  note 
Adjournment,  necessity  of  directing  order 

to  marshal  or  clerk,  594  note 
Admiralty  jurisdiction,  602  note 
Aiding    courts-martial    in    obtaining    evi- 
dence, 335 
Amount  in  controversy 

Ascertainment  of  amount,  696  note 

Conveyance  to  give  jurisdictional 
amount,  5^5  note 

Death,  suit  for  damages,  596  note 

Injunction  suits,  596  note 

Pecuniary  value,  necessity,  596  note 

Pleading  amount  by  plaintiff,  597  note 

Political  and  social  rights,  596  note 

Taxpayers'  suits^  597  note 
Ancillary  proceedings 

Enforcement  of  judgments,  601  note 

Enjoining  judgment,  601   note 

Receivers,   waiving   objections    to   juris- 
diction, 602  note 
Assignees,    jurisdiction    of    suits    by,    600 

note 
Capital  crimes 

Discretion  of  court  as  to  county  of  trial, 
624  note 

Transfer  of  cause  to  another  court,  624 
note 
Citizenship     immaterial     to     jurisdiction, 

when,  597  note 
Cloud   on   title,   jurisdiction    of   suit,  '595 

note 
Commissioners  for  public  parks 

Appeals  from  commissioners'  decisions, 
217 

Appointment,  217 
Concurrent   jurisdiction   of   actions   under 

ship  mortgage  act,  255 
Courts-martial,   duty   of  district  court  to 

aid  in  obtaining  evidence,  335 
Criminal  cases 

Offenses  begun  in  one  district  and  com- 
pleted in  another,  false  claim  against 
United  States,  624  note 

Place  of  trial  of  capital  cases,  624  note 


DISTRICT  COURTS— (Oonr^/f 
Diverse  citizenship 

Absent  defendants  in  suits  to  enforce 
liens,  etc.,  626  note 

Amount  in  controversy  required,  595  note 

Ground  of  jurisdiction,  59^600  note 
Election  of  federal  officers,  jurisdiction  re- 
lating to,  598  note 
Equity  jurisdiction,  595  note 
Fmieral  question,  pleading,  597  note 
Impairment   of   contract  obligation,    suffi- 
ciency of  pleadings  to  show,  598  note 
Injunction,    amount    in    controversy,    596 

note 
Judges 

DisquaiiAcation,  bringing  in  judge  from 
another  district,  694  note 

Prejudice,    sufficiency    of    affidavit,    594 
note 
Judicial  districts 

Eastern  district  of  New  York,  counties 
composing,  129-130 

General  Grant  National  Park  as  part  of 
Southern  District  of  California,  215 

New  York  divided  into  four  districts, 
129 

Northern  District  of  California,  Yo- 
semite  National  Park  as  part  of,  215 

Northern  district  of  New  York,  counties 
composing,  129 

Sequoia  National  Park  as  part  of  South- 
ern District  of  California,  215 

Southern  district  of  New  York,  counties 
composing,  1<30 

Western  district  of  New  York,  counties 
composing,  130 

Yosemite    National    Park    as    part    of 
Northern  District  of  California,  215 
Jurisdiction 

Administration  of  decedent's  estates,  .*>1K") 
note 

Admiralty  jurisdiction,  602  note 

Amount  in  controversv,  595-597  note 

Ancillary  proceedings,  601  note 

Assignees,  suits  by,  600  note 

Citizenship  immaterial  in  suits  arisinr; 
under  constitution,  laws  or  treaties  of 
United  States,  597  note 

Constitution,  suits  arising  under.  o9S 
note 

Director  General  of  Railroad:),  actions 
against,  604  note 

Equitable  jurisdiction,  adequacy  of  rem- 
edy at  law,  595  note 

Federal  questions,  587  note 

Limits  of  jurisdiction,  595  note 

National  banks,  suits  against,  603  note 

Patent  laws,  suits  arising  under,  602 
note 

Probate  of  wills,  595  note 

Quieting  title,  595  note 

Railroads  under  government  control,  ac- 
tions against  director  general,  604 
note 

Receivers,  appointment,  595  note 

Service  of  process,  600  note 

Ship  mortgage  act,  actions  under,  255 

State  legislation  as  affecting  jurisdic- 
tion, 595  note 
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DISTRICT  OOUBTS— (Cont'd) 
Jurisdiction  —  ( Oont'd ) 

^uits  arising  under  constitution,  laws  or 
treaties  of  United  States,  597-000  note 

Suits  arieing  under  patent  laws,  602  note 

Suite  by  assignees,  600  note 

Suits  of  civil  nature  at  common  law  or 
in  equity,  595  note 

Treaties,  suits  arising  under,  597  note 

Will,  suit  to  set  aside,  595  note 
National     banks,     jurisdiction     of     suit» 

against,  603  note 
New  trial,  discretion  as  to  granting,  640 

note 
New  York  divided  into  four  districts,  129 
Patent   infringement   suits,  venue,   "  regu 

lar  and  established  place  of  business, 

624  note 
Patent  laws,  jurisdiction  of  suits  arising 

under,  602  note 
Quieting  title,  jurisdiction,  595  note 
Receivers^  appointment,  596  note 
Removal  of  causes  from  state  courts,  see 

Removal  of  Causes 
Review  of  decisions,  see  Sufseme  Court 
Taxes  paid  to  state  under  unconstitutional 

statute,    jurisdiction    of    action    fur    re- 
covery, 596  note 
Terms  of  court 

Additional  terms  at  Raleigh,  North 
Carolina,  repeal  of  law  providing  for, 
132 

Eastern  district  of  Kentucky,  130 

Eastern  district  of  JNew  York,  130 

Northern  district  of  New  York,  129 

Southern  district  of  New  York,  130 

Western  district  of  New  York,  130 
Trademarks 

Jurisdiction  of  suits  for  unfair  competi- 
tion, 602  note 

Suits  for  unfair  competition,  602  note 
Venue  of  suits,  see  Venue  or  district  of 

trial 
Writs  of  error  to  district  court,  see  Su- 

PBEME   OOUBT 

DISTRICT  OF  COLUMBIA 

Additional  compensation  of  employees,  210- 
212 

Amendment  of  pleadings,  power  of  courts 
of  district  to  allow,  641  note 

Carriers  permitted  to  extend  credit  to  dis- 
trict, 100 

Coast  guard,  detail  of  enlisted  personnel 
for  duty  in  district,  28 

Diseased  plants,  transportation  to  or  from 
district,  7 

Employees  of  district,  additional  compen- 
sation, 210-212 

Rent  profiteering,  dispossession  of  lessee 
restricted,  500  note 

DrVOROE 

Obligation  of  contracts  not  impaired  by 
divorce  laws,  S34  note 

DOCKS 

Duty  of  shipping  board  to  investigate  and 
recommend  improvements,  242 

Transfer  bv  President  to  Shipping  Board, 
244 


DONATIONS 

Acceptance  of  donations  to  national  park 
service,  power  of  Secretary  of  Interior, 
219 

DRAFT  ACT 

See  Selective  Dbaft 

DRAINAGE 

See  VvBLLO  Laitbs 

DRAWBACKS 

See  Cabiuers 

DREDGING 

See  'Rivers  and  Harbors 

DRY  DOCKS 

Lien  for  use  of  dry  dock,  257 

DUE  PROCESS  OF  IJkW 

Acquired  territory,  operation  of  constitu- 
tional guaranty,  852  note 
Assessments  for  public  improvements,  S73 

note 
Carriers,  rate  regulation,  864  note 
Corporations  as  persons,  858  note 
Deprivation  of  life  or  liberty 

Health   and   safety,   promotion   of,    858 
note 

Limiting  compensation  of  pension  agents 
and  attorneys,  852  note 

Police  power,  exercise  of,  858  note 
Deprivation  of  property 

Regulating  oil  pipe  line,  852  note 

Right  to  sue  abrogated  by  state  statute, 
858  note 

Workmen's  compensation  acts  as  depri- 
vation of  right  to  sue,  868  note 
Eminent  domain  proceedings,  867  note 
Federal  decisions   controlling   as   to  what 

is  due  process  of  law,  858  note 
Gas  companies,  due  process  of  law  in  statu- 
tory regulation,  867  note 
Manufacture  and  sale  of  goods,  price  regu- 
lation, 867  note 
Mine  owner  made  liable  for  negligence  of 

licensed  manager  or  engineer,  864  note 
Nature   and   incidents   of   due   process   of 

law,  858  note 
Notice  and  opportunity  to  be  heard 

Inquisition  in  lunacy,  861  note 

Judicial  review,  860  note 

Service  of  process,  861  note 

Trial   according  to   applicable   mode   of 
procedure,  861  note 
Occupations,  regulating  pursuit,  868  note 
Persons,  corporations,  858  note 
Philippine  Islands,  constitutional  guaranty 

as  applicable  to,  862  note 
Police  power  of  state  as  affected  by  14th 

amendment,  858  note 
Postal  service,  deprivation  of  use,  853  note 
State  control  over  court  procj?dure 

Appellate  jurisdiction  and  procedure.  860 
note 

Contributory   negligence    made    question 
of  fact  for  jury,  859  note 

Judgment  on  motion  for  rents  pendente 
lite,  858  note 

Witnesses  and  evidence,  859  note 
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DUE  PROCESS  OF  UIW  — (Cont'd) 

States  restrained  by  14tli  amendment^  858 
et  seq,  note 

Street  railways,  statutory  regulation,  866 
note 

Summary  destruction  of  property,  861  Bote 

Tax  laws,  868  et  aeq. 

Volstead  Act  extending  war-time  prohibi- 
tion, 852  note 

Woricnien's  compensation  acta,  863  note 

DUTIES 

See  Customs  Duties 

EDUCATION 

See  Coast  and  Geodetic  Survey;  In-. 

DIANS;    XaVY;    VOOATIONAL   REHABILITA- 
TION 

EDUCATIONAI*  INSTITirTiOSS 

Instruments   supplied  by   Coast  and   Geo- 
detic Survey,  26 
Photographic  ^Ims,  lease  of,  see  Aokicul- 

TUBE 

ELECTIONS 

See  Civil  Rights 

Contest  in  House  of  RepreseBiativee*  liabil- 
ity of  clerk  for  failure  to  print  testi- 
mony, 462  note 

Residents  of  national  packA,  right  to  vote 
at  state  eleetiom,  214 

State  election  laws  ae  abridgiiig  privileges 
and  immimitiefl  of  ettieene,  857  note 

Suit  relating  to  fedserai  election,  jurisdic- 
tion of  district  court,  598  note 

ELECTRIC  OOBCPANIES 

Due  process  of  law,  statutory  regulation, 
867  npte 


Poles  and  wires,  power  of  mnntcipality  to 
regulate,  833  note 

Transmission  of  current  as  interstate  com- 
merce, 823  note 


Conversion  of  funds  by  jvdieial  officers,  127 

Evidence,  712  note 

Goods  held  by  United  States  as  bailee,  712 

note 
^Military  equipment,  706  note 
Mint  employee  appropriating  accoonts  in 

his  position,  712  note 

ElfERGENCT  IXEBT  CORPORATION 

See  Labok;  Shipfing  and  Navioatiok 
Action   against  corporation  as  removable, 

609  note 
Housing  for  employees,  repeal  of  statute, 

134 


See  Shipping  and  Navigation 

EMIGRANT  AGENTS 

State  regulation,  effect  of  federal  control 
on  railroads,  764  note 


EMINENT  DOMAIN 

Compensation,  provision  for,  868  note 

Due  process  of  law,  867  note 

Hearing,  provision  for,  867  note 

Jurisdiction  of  federal  courts,  502  note 

Just  compensation  for  property  taken,  853 
note 

Military  purposesi,  condemnation  of  prop- 
erty for,  500  note 

Necessity  for  taking,  867  note 

Objections  to  granting  petition  first  made 
on  appeal,  503  note 

Placer  mining  claim  as  subject  to  condem- 
nation, 853  note 

Property  subject  to  oondemnation,  placer 
mining  claim,  853  note 

Questions  to  be  determined,  502  note 

EMPLOYEES  OF  €K>VERNMENT 

See    Civil    Service;    EIxbcutive    D^abt- 

MENT8;    LABOB;     POSTAL    SeBVICE;    PUB- 
LIC OrracEBs  Aim  Emfuitees 

EMPLOYERS'  LIABILITY  ACT 

Appeal  and  error 

Harmless    error   as   to    applicability  of 

statute,  750  note 
Questions  not  raised  below,  750  note 
Reversal  of  entire  judgment,  when  neces- 
sary, 750  note 
Review  of  evidence,  760  note 
Trial  on  wrong  theory,  750  note 
Verdict  defective  in  part,  750  note 
Assumption  of  risk 

Acts  of  master  or  sujierior  as  affecting 

assumption  of  risk,  754  note 
Brakeman,  risks  aesumed,  757  note 
Burden  of  proof,  758  note 
Construction  of  statute,  752  note 
Contributory     negligence     distinguished 

from  assumed  risk,  753  note 
Effect  of  act  limited  by  terms,  752  note 
Engineers,  risks  assumed,  757  note 
Fellow  servant's  negligence,  754  note 
Knowledge    as    affet^ting   assumption   of 

risk,  753  note 
Negligence  of  employer.  754  note 
Negligence  of  fellow  servant,  754  note 
Questions  of  law  and  fact,  758  note 
Repairmen,  risks  assumed,  756  note 
Section  men,  risks  assumed,  756  note 
5?witchmen,  risks  assumed,  757  note 
Trackwalkers,  risks  assumed,  756  note 
X'nusual  or  extraordinary  risks,  752  note 
Usual  and  ordinary  risks,  752  note 
Workmen  in  railroad  repair  shop,  risks 
assumed,  757  note 
Construction  of  act 

Federal    decisions    as    controlling    con- 
struction, 739  note 
Purpose  of  act,  739  note 
State   laws    superseded    by   federal    act. 
739  note 
Contributory  negligeace  of  employee 
Burden  of  proof,  751  note 
Construction  of  statute.  750  note 
Damages    as    affected    by    contributory 

negligence,  750  note 
Evidence,  751  note 
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EMPIiOYERS*       IiIABILITT       ACT  — 

iConrd) 
Contributory    negligence    of    employee  — 
{Oonrd) 
Instructions  to  jury,  761  note 
Pleading  contributory  negligence,  neces- 
sity, 750  note 
Questions  of  law  and  fact,  751  note 
Violation   of   safety   appliance  act,  76-1 
note 
Damages 
Death,  recovery  for,  74»  note 
Disfigurement,  748  note 
Future  effects  of  injury,  748  note 
Humiliation    from     disfigurement,     748 

note 
Measure  of  damages  generally,  748  note 
Pecuniary  lose,  749  note 
Widow  and  children,   recovery  by,  749 
note 
Death  as  giving  rise  to  two  causes  of  ac- 
tion, 760  note 
Evidence 
Burden  of  proof,  747  note 
Presumptions,  747  note 
Proof  of  negligence,  747  note 
Exemption  from  liability 
Applicability  of  statute,  758  note 
Kelease     after     injury,     rescission     on 

ground  of  fraud,  759  note 
Requirement  of  notice  of  claim,  758  note 
Interstate  commerce 
(Baggage  agents,  745  note 
Carpenter  repairing  coal  chute,  742  note 
Conductor  after  leaving  train  at  end  of 

run,  740  note 
Construction    of   depot   and    semaphore, 

742  note 
Coupling  and  uncoupling  oars,  741  note 
Cutting  timber  for  croseties,  746  note 
Electric  lineman,  745  note 
Employed   in    interstate   commerce,   740 

note 
Employee   going  to   or   returning   from 

work,  744  note 
Employee  serving  two  railroads,  739  note 
Engine  washer  in  roundhouse,  745  note 
Erecting  block  signal   system  on   inter- 
state railroad,  742  note 
Flagging  interstate  trains,  743  note 
Loading  rails  for  use  by  interstate  rail- 
road, 742  note 
Painting   poles   carrying   electric   wires, 

742  note 
Relation  of  employer  and  employee,  739 

note 
Repairing  car  to  be  used  in   interstate 

commerce,  741  note 
Supplying  fuel   or  water  for  interstate 

trip,  743  note 
Trainmen  moving  loaded  cars  to  freight 

yard,  740  note 
Trucker  unloading  interstate  commerce, 

745  note 
Watchman,  743  note 
Jurisdiction,   diversity   of  citizenship,   760 

note 
Limitation  of  actions 

Ala^a,.  application    of   statute  to,  '759 

note 


IiIABILITT       ACT  — 

iConrd) 
Limitation  of  actions  —  {Cont'd) 
Amendment     of     complaint     after    two 

years,  759  note 
Limitations  on  liability,  759  note 
Pleading  statute,  necessity,  759  note 
Time  of  accrual  of  cause  of  action,  759 
note 
Negligence 

8ee  Contributory  negligence  of  employee, 

supra 
Appliances,  carrier's  duty  as  to,  745  note 
Defective  car  attached  to  train,  745  note 
Defects  in  cars,  appliances,  etc.,  745  note 
Evidence,  7^7  note 

Evidence  of  cause  of  injury,  745  note 
Fellow  servant  doctrine  as   affected  by 

act,  746  note 
Particular   acts  or  conditions  as  negli- 
gence, 745  note 
Place  to  work,  carrier's  duty  as  to,  745 

note 
Pleading  negligence,  746  note 
Worn   flange   on  locomotive  wheel,   745 
note 
Persons  entitled  to  sue 
Joinder  of  all  beneficiaries,  746  note 
Personal  representative,  746  note 
Widow,  746  note 
Pleading 

Case  within  statute  must  be  shown,  746 

note 
Complaint,  sufficiency,  746  note 
Conscious   suffering,   allegation    of,    747 

note 
Death,  allegation  of,  747  note 
Negligence,  allegation  of,  746  note 
Replication,  746  note 
Statute  need  not  be  expressly  referred 
to,  746  note  .     . 

Practice  and  procedure 
Form  of  verdict,  747  note 
Jury  of  less  than  twelve,  747  note 
Verdict   by   three-fourths   of    jury,   747 
note 
Questions  of  law  and  fact 

Employee    engaged    in    interstate    com- 
merce, 750  note 
Fellow  servant  as  vice  principal,  760  note 
Negligence  of  carrier,  750  note 
Safety  of  place  to  work,  750  note 
Relief    associations,    effect    of     accepting 

benefits,  739  note 
Removal  of  causes  from  state  courts,  760 

note 
Survival  of   right  of  action   for  personal 

injuries,  760  note 
Workmen's  compensation  acts  as  affected 
by  federal  statutes,  739  note 


H 


See  Trading  with  Enemy 

ENGRAVING  ANB  PRINTINO 

Bureau,  see  Pubuc  Printing 

ENLISTED  MEN 

See  Army;  Marine  Corps;  Navy 
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ENLISTED  RESERVE  CORPS 

Part  of.  army  of  United  States,  298 

EQUAL  PROTECTION  OF  LAW 

Assessments   for   local   improvements,   880 

note 
Buildings,  regulating  erection,  879  note 

Civil  service  laws,  875 

Classification    of    subjects    of    legislation, 

875  note 
Corporations,  discrimination   against,   877 

note,  879  note 

Employers'  liability  acts,  878  note 

Foreign  corporations,  discrimination 
against,  877  note 

Game  and  fish  laws,  879  note 

Income  tax,  880  note 

Municipal  corporations,  discretionary  ac- 
tion, S78  note 

Occupational  disease  act,  878  note 

Occupations,    regulation    of    pursuit,    878 

note 
Occupation  taxes,  881  note 
Police   power,   street  railway   required    to 

sprinkle  portion  of  street,  876  note 
Race  distinctions  and  discriminations,  877 

note 
Soliciting   employment    to    collect    claims, 

validity  of  prohibition,  875  note 
State   control    over    court   procedure,   876 

note 
Tax  laws,  87^  note 
Trading  stamps,  requirement  of  license  fee, 

881  note 

EQUITABLE  DEFENSES 

Actions  at  law,  equitable  defenses  per- 
mitted, 642  note 

EQUITY 

See  District  Courts 
Adequacy  of  remedy  at  law,  639-64<)  note 
Appeals  in  equity  cases,  effect  of  findings 
of  fact,  654  note 

ERROR,  WRIT  OF 

See  Appeal  and  £rror 

ESPIONAGE  ACT 

Conduct  sufficient   to  warrant   conviction, 

471  note 

Conspiracy  to  obstruct  recruiting  and  en- 
listment service,  471  note 

Conspiracy  to  violate  provisions  of  act 
Evidence,  suflSciency,  479  note 
Failure  to  agree  on  method  of  violation, 

478  note  .  ,  .  j 

Freedom   of   speech,   right  not  violated, 

478  note 

Instructions  to  jury,  479  note 

Judicial  notice,  478  note 

Pleading,  478  note 
Constitutionality,  850  note 
Corporations  as  subject  to  prosecution,  468 

note 
Enlistment    service,    obstruction    of,    470 

note 
**  False  reports  or  false  statements  ''  as  to 
military  naval  forces,  469  note 


ESPIONAGE  ACT  — (Oonr<;) 

Freedom  of  speech,  right  not  violated  by 
act,  467  note 

Indictment,  471  et  seq,  note 

Indictment,  joinder  of  offenses,  466  note 

Industrial  dissatisfaction,  publications  to 
produce,  471  note 

Injury  to  service  of  United  States,  470 
note 

Instructions  to  jury,  477  note 

Insubordination  and  refusal  of  military 
duty,  attempting  to  cause,  470  note 

Military  and  naval  forces 

American  Red  Cross,  469  note 

Men  enrolled  imder  draft  act,  469  note 

Military  duty,  attempting  to  cause  refusal 
of,  470  note 

Obstructing  recruiting  or  enlistment  ser- 
vice, 470  note 

Postal'  service,    nonmailable    matter,    479    - 
note 

Questions  for  jury,  476  note 

Recruiting  service,  obstruction  of,  470  note 

Support  or  favor,  given  to  cause  of  enemy, 
intent  as  element,  470  note 

Termination  of  hostilities,  subsequent  pub- 
lications to  produce  industrial  dissatis- 
faction, 471  note 

INSTATE  TAX 

Amount  of  tax,  552  note 

Appreciation  of  estate  during  administra- 
tion, 553  note 

Contingent  interests  not  taxable,  541  note 

Deduction  of  tax  before  allotting  widow's 
share  of  estate,  553  note 

Gross  estate,  foreign  real  estate  not  in- 
cluded in  determining  value,  553  note 

Income  earned  during  administration,  553 
note 

Nature  of  tax,  552  note 

Payment  of  tax  out  of  estate  rather  than 
out  of  legacies,  561  note 

Refunding  legacy  tax  on  contingent  inter- 
est, 541  note 

State  inheritance  taxes  not  deducted,  553 
note 
Vested  "  interest  of  legatees,  541  note 


a 


EVIDENCE 

See  Depositions 

Carbon  copies  of  letters,  504  note 

Deceased  witness,  testimony  given  at  for- 
mer trial,  503  note 

Handwriting,  admitting  specimen  to  prove 
genuineness  of  disputed  writing,  505  note 

Memorandum  of  decision  as  evidence  of 
judgment,  505  note 

Search  and  seizure,  use  of  information  ob- 
tained by  illegal  search,  851  note 

EXCHANGE  OF  SERVICE 

See  Telegraphs  and  Telephones 


Sales  in  foreign  commerce,  557  note 
Trucks,  sale  in  parts,  558  note 

EXECUTION 

Notice  of   sale   of   land,  publication  "for 
at  least  four  weeks,"  505  note 
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EXECUTIVZ:  ]>EPABTM£NTS 

See  Civil  Service;  Intebiob  Department; 

Navy;     Treasury    Department;    War 

Department 
Annual  reports  to  Congress,  37 
Computing  machines   supplied   by  general 

supply  committee,  36 
Data  of  publications  issued,  37 
Departmental  publications,  discontinuance, 

37 
Detail  of  employees  to  office  of  President, 

36 
Interchange  of  supplies  and  services,  36 
Requisition  from  funds,  36 
Supplies  and  services,  interchange  of,  36 
Typewriters 

Purchase,  36 

Sale  prohibited,  37 

Supply  by  general  supply  committee,  30 

EXZXJUTOBS  AND  ADBfllNISTRATORS 

See  Decedents'  Estates 

EXEMPTIONS 

Homestead  entry  as  exempt  from  liability 
for  debts,  727  note 

EXPERIMENT  STATIONS 

See  Agriculture 

EXPLOSIONS   AND   EXPLOSIVES 

See  'Mineral  Lands,  Mines  and  Mining; 
Penal  Laws 

Carriers,  standard  of  care  in  transporta- 
tion, 716  note 

Explosive  articles  as  nonmailable,  152-153 

EXPRESS  COMPANIES 

See  Carriers 

American  Railway  Express,  approval  of 
organization  authorized,  103 

Common  carrier  within  interstate  com- 
merce act,  94 

EXTRADITION 

Fugitives  from  justice  in  national  parks, 

jurisdiction  of  state,  214 
Proceedings  in  demanding  state,  questions 

raised  on  habeas  corpus,  506  note 

FALSE  CLAIMS  AGAINST  GOVERN- 
MENT 

Claim  originally  valid,  706  note 
Evidence,  706  note 
Falsity  of  claim,  706 
Indictment 

Authority  of  officer,  706  note 

Dates  and  description   of  property,  706 
note 
'Making  of  document  or  voucher,  705  note 
Place  of  crime,  706  note 
Trial,  706  note 

FALSE  PERSONATION 

See  Penal  Laws 


See  Carriers 


FARM  I.OAN  ACT 

See  Federal  Farm  Loan  Act 

FEDERAL  CONTROL  OF  TRANSPOR- 
TATION 

Abatement  of  actions 

Assumption  of  federal  control,  765  note 

Termination  of  federal  control,  7S 
Actions  arising  out  of  federal  control 

Abatement  of  actions,  effect  of  termina- 
tion of  federal  control,  78 

Agent  to  be  sued,  designation  by  Presi- 
dent, 77 

Discrimination,  complaints  to  be  filed 
with  Interstate  Commerce  Commis- 
sion, 7^ 

Excessive  charges,  complaints  to  be  filed 
with  Interstate  Commerce  Commis- 
sion, 78 

Execution  against  property  of  carrier,  79 

Judgments  against  agent  of  President, 
78-79 

Limitation  of  actions,  77-78 

Limitation  of  actions,  computation  of 
period,  79 

Overcharges,  complaints  to  be  filed  with 
Interstate  Commerce  Commission,  78 

Process  against  property  of  carrier,  79 

Process,  service  on  officer  or  agent  of 
carrier,  78 

Right  of  action  conferred  on  claimants, 
77 

Service  of  process  on  officer  or  agent  of 
carrier,  78 
Actions  by  and  against  carriers 

Assumption  of  federal  control  as  affect- 
ing liability  to  suit,  763  note 

Assumption  of  federal  control  as  abating 
pending  suits,  765  note 

Attorney  s  fees  recoverable  as  costs  in 
actions  under  state  statutes,  766  note 

Substitution  of  director  general  as  de- 
fendant, 766  note 

Venue,  765  note 
American      Railway      Express      Company, 

guaranty  of  operating  income  after  ter- 
mination of  control,  84-85 
Baggage  porter  as  exercising  "  official  func- 
tion," 711  note 
Canals 

Acquisition  of  transportation  facilities, 
President's  powers  withdrawn,  73 

Utilization    and    operation.    President's 
powers  withdrawn,  73 
Carriers 

Acquisition  of  transportation  facilities, 
President's  powers  withdrawn,  73 

Purchase  of  securities.  President's  power 
withdrawn,  73 

Termination  of  federal  control,  73 
Causes  of  action,  see  Actions  arising  out 

of  federal  control,  supra 
Charges  for  transportation,  see   Rates   of 

transportation,  infra 
Civil    service   rules    applicable   to    persons 

employed  by  attorney  general,  762  note 
Claims  arising  out  of  federal  control 

See  Actions  arising  out  of  federal  con- 
trol, supra 
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FEDERAL  CONTROL  OF  TRANSPOR- 
TATION—(Confrf) 
Claims   arising   out   of   federal    control  — 
{CanVd) 
Acceptance  of  compensation  fixed  as  af- 
fecting right  to  additional  compensa- 
tion, 76 
Additional  compensation,  right  to  claim, 

75 
Causes  of  action  arising  out  of  federal 
control,  77-79 
.    Compensation  of  carriers  with  which  no 
contract  made,  76 
Funds  ietvailahle  for  settlement,  74-76 
Inspection  of  carrier's  records,  77 
Measure    of    compensation    for    use    of 

transportation  facilities,  75 
'Reimbursement  of  deficits  during  federal 

control,  76 
Settlement  by  President,  74-75 
Use  of  transportation  facilities,  measure 
of  compensation,  75 
Compensation  of  carriers  for  use  of  facili- 
ties, 75,  763  note 
Debts  of  carriers  to  United  States,  see  Re- 
funding carriers*  indebtedness  to  United 
States,  infra 
Deficits  during  period  of  control 
Certification  of  amount  payable,  70 
Manner  of  arriving  at  deficits,  76 
Reimbursement,  76 
Test  period,  76 
Definitions 
Carrier,  81 
Guaranty  period,  81 
Railway  operating  income,  81 
Test  period,  81 
Director  General 

Action  against  director  general  for  per- 
sonal injuries,  764  note 
Adjustment  of  compensation  for  use  of 

railroad,  763  note 
Civil    service    rules    applicable    to    em- 
ployees of  director  general,  762  note 
Jurisdiction    of    suits    against    director 

general,  604  note 
Removal    to    federal    courts    of    suits 

against  director  general,  766  note 
Substitution    as    defendant    in    actions 

against  railroads,  766  note 
Trustee  process  against  director  general, 

764  note 
Validity  of  orders  of  director  general, 
763  note 
Discriminatory  rates,  see  Rates  of  trans- 
portation, infra 
Fares,   see  Rates  of  transportation,  infra 
Furnishing  cars   to   individuals,  contracts 
as  affected  by  government  requirements, 
762  note 
Guaranty  to  carrier  after  termination  of 
control 
Advances    to    carrier    during    guaranty 

period,  84 
Definition  of  terms  used,  81 
American    Railway    Express    Company. 

guaranty  to,  84-85 
Amount  due  under  guaranty,  ascertain- 
ment, 83 


FEDERAL  CONTROL  OF  TRANSPOR- 
TATION—( Cont'd ) 
Guaranty  to  carrier,  etc, —  {ConVd) 

Carrier  defined,  81 

Deficit  in  operating  income,  computation. 
83* 

Guaranty  period  defined,  81 

Guaranty  period,  duration,  81-82 

Payment  of  guaranty,  83 

Payments  in  excess  of  guaranty,  effect,  82 

Railway  operating  income,  amount  guar- 
anteed, 81-82 

Railway  operating  income,  computation, 
83 

Railway  operating  income  defined,  81 

Scope  of  guaranty,  81-82 

Statements  by  carrier  accepting  guaranty 
provisions,  81 

Test  period  defined,  81 
Inmiigrant  agents,  state  regulation  not  af- 
fected by  federal  control,  764  note 
Income  of  carriers,  guaranty,  see  Guaranty 

to  carriers  after  termination  of  control, 

supra 
Indebtedness  of  carriers  to  United  States, 

see  Refunding  carriers'  indebtedness  to 

United  States 
Inland  waterways,  operation  of  government 

owned  boats  after  termination  of  federal 

control,  73-74 
Inspection  of  carriers'  records,  77 
Judicial  notice  of  proclamation  of  federal 

control,  762  note 
Land    grant    railroads,    compensation    for 

transporting    property    and    troops    of 

United  States  after  termination  of  fed- 
eral control,  81 
Larceny  of  goods  in  transit  during  federal 

control,  766  note 
Liabilities  of  railroad  as  common  carrier 

not  affected  by  federal  control,  763  note 
Limitation  of  actions,  see  Actions  arising 

out  of  federal  control,  supra 
Loans   to   railroads   after   termination   of 
control 

Amount  of  loan,  determination,  86 

Applications  for  loans,  85 

Certification    by    Interstate    Commerce 
Commission,  86 

Evidences  of   indebtedness,   issuance   by 

-    carriers  authorized,  87 

Federal  Reserve  Board,  advice  and  as- 
sistance in  respect  of  loans,  86 

Form  of  obligation  given  by  carrier,  86 

Interest  on  loans,  rate,  86 

Interstate  Commerce  Commission  to  in- 
vestigate and  report  on  application,  86 

Purpose  of  loans,  85 

Revolving  fund  for  loan  purposes,  86 

Secretary  of  Treasury  to  make  loan  on 
receipt  of  certificate,  $6 

Security  for  repayment,  86 

Terms  and  conditions  of  loan,  86 

Time  for  repayment,  determination,  86 
New  loans  to  railroads,  see  Loans  to  rail- 
roads after  termination  of  control,  8upra 
Operating  income  of  carriers,  guaranty,  see 

Guaranty  to  carriers  after  termination 
•     of  control,  supra 
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FEDERAL  OONTBOL  OF  TRAK8POB- 

TATION—(  Cont'rf) 
Penalties  under  state  statutes  as  affected 

by  federal  control,  766  note 
Personal  injuries,  actions  against  director 

general,  764  note 
President's  powers,  execution  by  agents,  87 
President's  powers  withdrawn  by  termina- 
tion of  control 

Acquisition  of  facilities  on  inland,  canal 
and  coastwise  waterways,  73 

Control  and  supervision  of  owners  and 
operators  of  transportation  systems,  73 

Purchase  of  securities  of  carriers,  73 

Regulation  of  rates,  charges,  classifica- 
tions, etc..  of  carriers,  73 

Use  and  operation  of  transportation  sys- 
tems, 73 

Use  of  revolving  fund,  73 

Utilization  and  operation  of  canals,  73 
Proclamation   of   federal   control,   judicial 

notice,  762  note 
Railroads 

Acquisition  of  facilities,  President's  pow- 
ers withdrawn,  73 

Ouaranty  of  operating  income  after  ter- 
mination of  control,  see  Guaranty  to 
carriers  after   termination   of  control 

Loans  by  United  States,  see  Loans  to 
railroads  after  termination  of  control, 
supra 

Termination  of  federal  control,  73 
Railway  operating   income,  see   Guaranty 

to  carriers  after  termination  of  control 

supra 
Rates  of  transportation 

Changes  of  rates  after  termination  of 
federal  control,  80-81 

Discrimination  while  under  federal  con- 
trol, remedy,  78 

Excessive  charges  while  under  federal 
control,  remedy,  78 

Joint  rates  as  affected  bv  termination  of 
federal  control,  81 

Land  grant  railroads,  compensation  for 
transporting  property  and  troops  of 
United  States,  81 

Reduction  of  rates  after  termination  of 
federal  control,  80-81 

Termination  of  federal  control,  existing 
rates  not  affected,  80-81 
Records  of   carriers,   inspection   by   Presi- 
dent 77 
Refunding  carriers'  indebtedness  to  United 
States 

Ascertainment  of  indebtedness,  79 

Authorization  or  approval  of  evidence  of 
indebtedness,  80 

Equipment,  effect  of  funding  indebted- 
ness for,  80 

Equipment,  trust  agreements  to  secure 
evidence  of  indebtedness,  80 

Exchange  of  securities,  80 

Extension  of  time  for  payment,  80 

Funding  indebtedness,  79 

Interest  on  funded  debt,  79-80 

Payment  of  securities,  80  « 

Period  of  funding,  79  ^ 


FEDERAI.  OONT&OIi  OF  TBAKSFOB- 

TATIOir  — (Cont'd) 
Refunding  carriers'  indebtedness  to  United 
States  — (Cont'd) 
Security  for  funded  debt;,  79-80 
Short   term   notes   evidencing   indebted- 
ness, 80 
Reimbursement  of  deficits  during  period  of 

control,  76 
Revolving  fund 

ITse  by  President  withdrawn,  73 
Use  in  liquidation  of  claims  on  termina- 
tion of  control,  74-75 
Service  of  process  on  ^ailroads  under  fed- 
eral control,  78,  762  note,  765  note 
Settlement  of  matters  arising  out  of  fed- 
eral control;  74-75 
Shipping 
Acquisition     of     facilities.     Presidents 

powers  withdrawn,  73 
Government     owned     boats     on*    inland 
water  ways,  operation  after  termina- 
tion of  control,  73,  74 
Termination  of  federal  control,  73 
State  regulation  of  carriers  as  affected  by 
federal  control 
Immigrant  agents,  764  note 
Penalties  under  state  statutes,  765  note 
Terminal  railway  not  taken  over  by  di- 
rector general,  766  note 
Termination  of  control 
Enumeration  of  powers  withdrawn  from 

President,  73 
Time  of  termination,  73 
Trustee  process  against  director  general, 
764  note 
War  powers  of  President  as  affected  by 
termination,  73 
Venue  of  actions  by  or  against  railroads 

under  federal  control,  766  note 
War  powers  of  President,  effect  of  termi- 
nating federal  control  of  transportation, 
73 

FEDERAL  FARM  LOAN  ACT 

Application    for    farm    loans>    see    Farm 

loans,  infra 
Applications  for  issues  of  farm  loan  bonds, 

2 
Deputy  farm  loan  registrars 

Appointment  authorized,  2 

Duties,  2 

Limitations  as  to  private  business,  2 
Extension  of  land  banks,  see  Joint  stock 

land  banks,  infra 
Farm  lands,  see  also  Farm  loan  associa- 
tions, supra 
Farm  loan  associations 

Initial  charges  against  borrowers,  power 
to  fix,  2-3 

Powers  and  duties,  2-3 

Property,  power  to  acquire  and  dispose 
of,  2^3 
Farm  Loan  Board 

Deputy    registrar,    appointment   author- 
ized, 2 

Deputy  registrars,  restrictions  as  to  pri- 
vate business,  2 
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FEDERAI.  FARM  LOAN  ACT -'{Cont'd) 
Farm  Loan  Board  —  {Cont'd) 

Farm  land  registrars,  restrictions  as  to 
private  business,  2 

Farm   loan   registrar,   appointment   and 
duties,  2 

Land  bank  appraisers,  appointment  au- 
thorized, 2 

Land  bank  examiners,  appointment  au- 
thorized, 2 
Farm  loan  bonds 

Amount  of  series,  4 

Applications    for    issuance,    farm    loan 
registrar  to  receive,  2 

Certificate  of  authority,  4 

Collateral  security,  recital  of  deposit,  4 

Coupons  for  semi-annual  interest,  4 

Denominations,  4 

Ehcemption    from    taxation,    recital    in 
bonds,  4 

Form,  4 

Interest,  rate  of,  4 

Payment   and    retirement   at   option    of 
land  bank,  4 

Purchfiise  by  Secretary  of  Treasury  au- 
thorized, extension  of  time,  5 

Recitals,  4 

Signature  by  officers  of  land  bank,  4 

Special  provisions  of  bonds,  4 

Tax  exemption,  recital  in  bond,  4 

Time  of   running,  maximum   and   mini- 
mum periods,  4 
Farm  loan  registrars 

Applications    for    issues    of    farm    land 
bonds,  duty  to  receive,  2 

Appointment    in    each    land    bank    dis- 
trict, 2 

Duties  generally,  2 

Limitations  as  to  private  business,  2 
Farm  loans 

Amortization    plan    for    repayment    of 
loan,  3 

Anticipation    of   due  date,   privilege    of 
borrower,  3 

Character  and  solvency  of  applicants,  in- 
vestigation by  loan  committee,  2 

Corporations,   loans   to,   not  authorized, 
387  note 

Discharge  of  mortgage  debts  as  purpose 
of  loan,  4 

Farm  buildings,  erection   as  purpose  of 
loan,  3 

Farm  loan  associations,  powers  and  du- 
ties, 2-3 

Federal  land  bank,  applications  and  re- 
ports submitted  for  approval,  2 

Improvement  of  farm  lands  as  purpose 
of  loan,  3 

Interest,  rate  of,  3 

Investigation  of  applications,  2 

Loan  committee  to  investigate   applica- 
tions, 2 

Mortgage  loans,  restrictions  on,  3 

Purchase  of  agricultural  land  as  purpose 
of  loan,  3 

Purchase  of   farm   equipment,  fertilizer, 
etc.,  as  purpose  of  loan,  3 

Purpose  for  which  loans  mav  be  made. 
3-4 


FEI^EBAI.  FARM  LOAN  ACT  ^{Cont'd) 
Farm  loans  —  {ConVd) 
Repayment  of  loan  on  amortization  plan. 

3 
Reports  as  to  character  and  solvency  of 

applicants,  2 
Restrictions  on  loans  based  on  first  mort- 
gage, 3 
Terms  of  mortgage  securing  loan,  3 
Federal  land  banks,  see  Land  banks,  infra 
Interest  on  farm  loans,  3 
Joint  stock  land  banks 
Assumption  of  obligations  by  federal  land 

banks,  5 
Vohmtary  liquidation,  5 
Land  bank   appraisers,   restrictions   as  to 

private  business,  2 
Land  bank  examiners 

Appointment  authorized,  2 
Limitations  as  to  private  business,  2 
Land  banks 

See  Joint  stock  land  banks,  supra 
Acquiring  assistance  and   assuming  lia- 
bility of  joint  stock  land  banks,  5 
Action  on  applit;ation  for  loans,  2 
Officers  to  sign  farm  loan  bonds,  4 
Option  as  to  payment  and  retirement  of 

farm  loan  bonds,  4 
Security    for     loan?,     lien     subject     to 
superior  incumbrance  for  seed,  grain 
and  feed  under  state  law,  387  note 
Loan  bonds 

Certificate    of    authority,    signature    by 

loan  commissioner,  388  note 
Engraved  signature  sufficient,  388  note 
Exemption   from   taxation,  constitution- 
ality of  provision,  388  note 
Interest,  validity  of  contraK't  fixing  rate, 
387  note 
Mortgages  to  secure  loans 

Lands  subject  to  superior  lien  for  seed, 
grain   and  feed  under  state  law,   387 
note 
Tax  exemption  constitutional,  388  note 
National  farm  loan  associations,  see  Farm 

loan  associations,  supra 
Officers 

Farm  land  registrars,  restrictions  as  to 

private  business,  2 
Farm    loan    registrars    appointment    in 

each  land  bank  district,  2 
Land     bank      appraisers,     appointment 

authorized,  2 
Land     bank      examiners,  *  appointment 

authorized,  2 
Land  bank  examiners,  restrictions  as  to 
private  business,  2 
Reports  on  applications  for  loans,  2 
Written  reports  on  applications  for  loans. 
2 


FEI^ERAI.  JURISDICTION 

See    PuBuc    Property,    Buildings 
Grounds 

FEDERAL  POWER  COMinBSION 

See  Waters 
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FEDEBAI.  RESEBVB  BANKS 

See  National  Banks 
Board,  see  Reserve  board,  infra 
Money    or    bullion    in    discontinued    sub- 
treasuries,  disposal,  209 
Reserve  Board 

Advice  and  assistance  on  loans  to  car- 
riers, 86 
Comptroller  holding  over  as  de  jure  offi- 
cer, 678  note 
Power  to  authorize  interlocking  directors 
of  banks,  264 
Vaults,    safes,    etc.,    of    discontinued    sub- 
treasuries,  assignment  to  federal  reserve 
banks,  210 

FEDEBAL  TBADE  COMMISSIOK  ACT 

See  Interstate  Commebce  Act 

FEI.LOW  SEBVANTS 

See  Seamen 

FEMAIiE  NUBSE  COBP8 

See  Abmy;  Navy 

FIOHTTNO  SHIP 

See  Shipping  and  Navigation 

FIUNG  ACTS 

State   decisions   construing   filing   acts   as 
binding  on  federal  courts,  647  note 


See  Photogbaphic  Films 

FIITAlf CE  BEPABTMENT 

See  Army 

FINES 

Costs,  award  against  defendant,  464  note 
Creditors  bill  in  aid  of  execution  for  fines, 

500  note 
Postmaster   General,   waiver  of   power   to 

impose  fines,  720  note 
Remission,  duty  of   judge   as   ministerial, 

506  note 

FIBST  LIEUTENANTS 

See  Army;  Marine  Corps 

FISH  ANB  GAME 

See  Game  Animals  and  Birds;  Public 
Parks 

FISHING 

Hunting  and  fising  in  public  parks,  see 
Public  Parks 

FLAGS 

State  laws  to  protect  national  flag,  validity, 

507  note 

FLYING 

See  Army;  Navy;  Postal  Service 

FOOD  ANB  DBUGS  ACT 

Misbranding,  single  pieces  of  meat  wrapned 
and  covered  as  "in  package  form,"  507 
note 


FOOD  AND  FUEL 

Coal  and  coke,  power  of  President  to  regu- 
late, 510  note 

Coal^  distribution  under  Lever  act,  507  note 

Contract  tending  to  produce  violation  of 
act,  agreement  of  cannery  to  take  fisher- 
man's entire  catch  and  to  pay  additional 
sum  if  catch  did  not  equal  a  given 
amount,  507  note 

Food  Administration  Grain  Corporation, 
authority  of,  509  note 

Forfeiture  of  vehicles  used  in  violation  of 
law,  510  note 

Requisition  of  foods,  fuel,  etc 

Compensation  for  requisitioned  articles, 
service  of  process  on  United  States,  509 
note 
Cotton  seed  cake  as  subject  to  requisi- 
tion, 509  note 

Sugar,  distribution,  38-39 

Sugar  Equalization  Board  cx>ntinued,  38-39 

Sugar  refineries,  agreement  with  f€>od>  ad- 
ministration as  violating  antitrust  law, 
608  note 

Unreasonable  charges,  punishment  for  mak- 
ing,  508  note 

FOBEIGN  COMMEBGE 

False  trademarks  on  articles  for  foreign 
commerce,  265-266 

FOBEIGN  COBFOBATIONS 

Discriminatory  l^islation,  877  note 
Imposition  of  conditions  as  imparing  obli- 
gation of  contracts,  837  note 
Privil^e  taxes,  constitutionality,  828  note 

FOBEIGN  GOVEBNBCENTS 

Sale  of  surplus  military  supplies  to  foreign 
governments  358 

FOBEIGN  BELATIONS 

See  Diplomatic  and  Consular  Officers 

FOBEST  BESEBVES 

See   Public   Parks;    Timber   Lands   and 

Forest  Reserves 
Consolidation    of    forest    lands    in    Sierra 

National  Forest,  263 
Funds  appropriated  for  forest  service,  use, 

262 
Pipe  lines  through  forest  reserves,  right  of 

way,  200 

FOBEST  SEBVICE 

Telephone  supplies,  transfer  by  Secretary 
of  War  to  Department  of  Agriculture  for 
Forest  Service,  290 

FOBFEITUBES 

Automobile  used  to  removed  goods  to  evade 
tax,  550  note 

Costs,  award  against  defendant,  464  note 

Implements  and  appliances  used  in  hunt- 
ing in  public  parks,  216 

Jury  trial,  right  to,  in  proceedings  in  rem, 
854  note 

\'ehirlea  used  in  transporting  contraband, 
862  note 

Vehi<»les  used  in  violation  of  food  and  fuel 
law,  510  note 
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FOBOEBT 

See  Penal  Laws 


See  GoeTS 


See  Twice  in  Jeopabdt 

FORTIFIOATIONS 

Condemnation  of  sites,  application  of  law, 

735  note 
Contracts    for    manufacture    of    material, 

placing  with  government  establishments, 

179 

FOUBTEENTH  CENSUS 
See  Census   . 

FBEEDOM  OF  bPEEOH 

Constitutional    guaranty    as    restraint   on 

congressional  action,  860  note 
Espionage  act  not  violation  of  right,  467 

note,  850  note 

FUOnTFES  FROM  JUSTICE 

See  Extradition 

FUIX  FAITH  AND  CBEDIT 

See  Judgments 

Alimony  decree 
Alimony    payable    in    instalments,    842 

note 
Decree  not  final,  S42  note 

Conclusiveness  of  judgment  in  particular 
cases,  842  note 

Custody  of  children  awarded  by  foreign 
judgment,  842  note 

Defenses  to  enforcement  of  judgment,  841 
note 

Effect  given  judgment  as  in  state  in  which 
rendered,  840  note 

Evidence  of  judgment  roll  and  jurisdic- 
tional facts,  505  note 

Fraud  in  obtaining  judgment,  842  note 

Service  of  process,  841  note 

Want  of  jurisdiction  as  defense  to  judg- 
ment, 841  note 

FUR^BEABINO  ANIMALS 

See  Animals 

OALUkNTBT  IN  ACTION 

See  AiiMY 

GAME  ANIMAIiS  AND  BIBDS 

Aigrettes  manufactured  from  plumage  be- 
fore passage  of  act,  515  note 

Breeding  places  for  game  animals  and 
birds,  establishment,  210 

Hunting  and  fishing  in  public  parks,  see 
Public  parks 

Injunction  against  game  warden  to  raise 
constitutionality  of  migratory  bird  treaty 
act,  515  note 

Migratory  bird  treaty 
Constitutionality  upheld,  511  note 
Injunction  against  game  warden  to  raise 
constitutionality,  515  note 

Plumage  manufactured  into  aigrettes  be- 
fore passage  of  act,  515  note 


GAME  SANCTUABT 

See  PuBLio  Pabks 

GABNISBIMENT 

Director  general  of  railroads  as  eubject  to 
garnishment,  764  note 

GAS 

See  Oil  and  Gas;  Public  Lands 
Transportation  of  natural  or  artificial  gas 
by  pipe  line  not  within  interstate  com- 
merce act,  03 

GAS  COMPANIES 

Rate  regulation,  due  process  of   law,   867 
note 


GENEBAI.  GBANT  NATIONAX 

See  Public  Parks 

GENEBAL  STAFF  COBFS 

See  Abmy 


GENEBAL  STAFF  WITH  TBOOPS 

See  Abmy 

GEODETIC  SUBVET 

See  Coast  and  Geodetic  Survey 

GIFTS 

Acceptance  of  gifts  to  national  park  serv- 
ice, power  of  Secretary  of  Interior,  219 

GOVEBNMENT  BONDS 

See  Public  Debt 

GOVEBNMENT  BUII.DINGS 

See  Public  Pbopebty,  Buildings  and 
Grounds 

GOVEBNMENT  CONTBOL  OF  BAUi- 
BOADS 

See  Federal  Control  of  Transportation 

GOVEBNMENT  EMPIiOYEES 

See  Civil  Service;  Executive  Depart- 
ments; Labor;  Postal  Service;  Public 
Officers  and  Employees 

GOVEBNMENT  PBINTING  OFFICE 

See  Public  Printing 

GBAND  JUBT 

Investigating  power  as  original  and  com- 
plete, 4ft5  note 


GBEAT  LAKES 

"  Inland   waterways  "   within    mean  in;;   of 
interstate  commerce,  126 

GUAM 

Experiment  stations,  sale  of  products   by 
Secretary  of  Agriculture,  7 

GUANO  ISLANDS 

Swan   Islands   not   within  "  sovereijfnty   of 
United  States.  516  note 


INDEX 


937 


HABEAS  CORPUS 

Alien  enein}^,  review  of  determination   of 

executdve  officers  ae  to  status,  3d0  note 
Appeal    from    district    court    to    supreme 

court,  634  note 
Disposition  of  party  on  hearing,  518  note 
Ex^adition,     proceedings     in     demanding 

state,  506  note 
Federal  interference  with  custody  of  state 

court,  .  exceptional     circumstances,     517 

note 
Federal  interference  with  custody  of  state 

court,  rule  stated,  516  note 
Petition 

Affirmative  showing  of  want  of  jurisdic- 
tion, 518  note 

Duty  to  issue  writ  as  determined  by  pe- 
tition, 518  note 

"Setting  forth  the  facte."  518  note 
Petitioner  at  large  on  bail  not  entitled  to 

discharge  on  writ,  517  note 
Restraint  on  personal  liberty,  petitioner  at 

large  on  bail,  517  note 
Review  of  proceedings  of  special  tribunals 

Advising  alien  of  rights  on  preliminary 
examination,  518  note 

Chinese  exclusion,  518  note 

Immigration,  518  note 


See  RivEES,  Harbors  and  Canals 

HARBISON  ACT 

See  Opium 

HAWAII 

See  Public  Parks 

Experiment  stations,  sale  of  products  by 

Secretary  of  Agriculture,  7 
National  Park,  acquisition  of  land  within 

boundaries,  214 

HEALTH  AND  QUARANTINE 

See  Public*  Health  Sexvice 

Public  health  service 

Allotments  from  pay  of  officers  41 
Disposal    of    articles    produced    by    pa- 
tients,  40 
Purchase  of  quartermaster  supplies,  41 

Quartermaster  supplies,  purchase  price,  41 


Reservation  from  gas  leases  and  grants  of 
public  lands,  188 


Monthly  statistics  by  director  of  census,  14 

HIGHWAYS 

Railroad  right  of  way  over  public  lands, 

conveyance  for  public  road  purposes,  204 
Road-making     material     and     equipment, 

transfer   to   Department  of  Agriculture 

by  Secretary  of  War,  280 
Title   to   surplus   property  transferred   by 

Secretary  of  War  to  states  for  highway 

purposes,  290 
Tractors,    loan    by    Secretary   of    War    to 

state  highway  departments,  291 


HOUBATS 

See  Sundays  and  IIolidats 

HOME    FOR    BISABLEB     SOLBIERS 
ANB  SAILORS 

See  Soldiers'  Homes 

HOMESTEABS 

See  Alaska;  Ini^ians;  Public  Lands 

HOmCIBE 

Killing  constable  attempting  to  arrest  de- 
serter without  warrant  as  murder,  812 
note 

HOSPITALS  ANB  ASYLUMS 

Appropriations    to    purchase   property    in 

District  of  Ck>lumbia,  44>45 
Marine   hospitals,    admissions    of   persons 

for  study,  43 
Naval  Home 

Allowance  to  inmates,  518  note 

Pensions  of  inmates,  payment.  418  note 
St.  Elizabeth's  Hospital 

Articles  produced  by  patients,  disposal, 
43 

Pensions  of  inmates,  718  note 

Readjustment  of  salaries,  42 

HOT  SPRINOS  RESERVATION 

See  PufiLic  Pabks 

HOUSE  pF  REPRESENTATIVES 

See  Congress 
Election    contest,    liability    of    clerk    of 
House   for   failure   to   print   testimony, 
462  note 

HOUSING 

See  Labob 

HUNTING 

See  Gam£  Animals  and  Birds;  Public 
Pabks 

HTBROGRAPHIC  OFFICE 

See  Coast  and  Geodetic  Survey;  Xavy 

IIXINOIS 

Subtreaeury  at  Chicago  discontinued,  200 

IMMIGRATION 

Advising  certain  unlawful  practices  as 
ground  for  deportation  or  exclusion,  48 

Advocating  certain  unlawful  practices  as 
ground  for  deportation  or  exclusion,  48 

Anarchists  as  subject  to  exclusion  or  de- 
portation, 48 

Boards  of  special  inquiry 

Habeas  corpus,  appeal   to   Secretary   of 

Labor  as  condition  precedent,  521  note 

Revision   applicable  only  to  aliens,  521 

note 
Waiver  of  right  to  hearing  before,  529 
note 

Commissioner  of  Immigration  at  New  Or- 
leans, compensation,  47 
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IMMIGRATION  -^(ConVd) 
Contract  laborers 

Accountants,  519  note 

Employee  of  foreign  steamahip  company 
temporarily  in  country  as  contract  la- 
borer, 521  note 

Teacher  as  laborer,  520  note 
Deportation  of  undesirable  aliens 

See  Exclusion  of  'undesirable  aliens, 
infra;  Return  of  illegally  entered 
aliens  in  three  years,  infra 

Advising  overthrow  of  government,  etc.. 
48-49 

Aliens  convicted  since  August  1,  1914, 
of  violation  or  conspiracy  to  violate 
certain  laws,  46 

Aliens  con^cted  under  section  13  of  the 
Penal  Code,  47 

Aliens  interned  under  section  4667  of 
Revised  Statutes  as  subject  to  depor- 
tation, 46 

Anarchists,  48 

Assassination  of  public  officers,  advo- 
cates of,  48 

Chinese  laborer  entering  on  fraudulent 
merchant's  certificate,  522  note 

Deported  aliens  excluded  from  readmis- 
sion,  47 

Destruction  of  property,  advocates  of,  48 

Finality  of  decision  of  Secretary  of 
Labor,  47 

Five-year  limitation,  application,  521 
note 

Hearing,  522  note 

Literary  test,  521  note 

Members  of  organizations  advising,  teach- 
ing, or  advocating  seditious  principles, 
48-40 

Opposition  to  organized  government,  48 

Persons  su'bject  to  deportation,  46-47, 
48-49 

Reversal  of  deportation  order,  proof 
necesary,  521  note 

Sabotage,  advocates  of,  48 

Secretary  of  Labor  to  determine  undesir- 
abilitv,  46 

Teaching  seditious  principles,  48-40 

I'ndesirability,  how  determined,  46 

Unfair  proceedings  as  ground  for  setting 
aside  order  on  habeas  corpus,  522  note 

Warrant  of  arrest,  allegations  in,  522 
note 

Warrant  of  arrest,  issuance  by  Secretary 
of  Labor,  46 

Writers  or  distributors  of  seditious  lit- 
erature, 48-40 

Exclusion  -6f  undesirable  aliens 

Accountant  as  contract  laborer,  510  note 
Advising  overthrow  of  government,  etc., 

48-49 
Advocates  of  overthrow  of  government,  48 
Alien  unable  to  read  married  to  soldier 

or  sailor,  48 
Anarchists,  48 
Assassination  of  public  officers,  advocates 

of,  48 
Destruction  of  property,  advocates  of,  48 


IMMIGRATIOH  —  ( ConVd ) 

Exclusion  of  undesirable  aliens  —  (Cont'd) 
**  Entry  "  as  essential  to  deportation,  519 

note 
Members     of     organizations      advising, 
teaching  or  advocating  seditious  prin- 
ciples, 48-49 
Opposition  to  organized  government,  48 
Persons  subject  to  exclusion.  48-49 
Sabotage,  advocates  of,  48 
Teaching  seditious  principles,  48-49 
Waiters  or  distributors  of  seditioue  lit- 
erature, 48-49 
Habeas  corpus,  waiver  of  right  to  hearing 
before  board  of  special  inquiry,  520  note 
Literature  advising,  advocating  or  teaching 
sedition,  etc.,  writing,  publishing  or  dis- 
tributing as  ground  for  deportation  or 
exclusion,  48-40 
Officers 

Commissioner    of    Immigration    at    New 

Orleans,  compensation,  47 
Finality  of  decision,  520  note 
Reimbursement  for  services  incident  to 
inspection  of   aliens   in  foreign   terri- 
tory, 47 
Prostitutes,  deportation,  519  note 
Readmission  of  deported  aliens,  47 
Return  of  illegally  entered  aliens  in  three 
years 
Fair  trial,  510  note 

Review  by  court  of  proceedings  for  ad- 
mision,  510  note 
Seamen  detained  for  medical  treatment,  de- 
duction of  expenses  from  wages,  522  note 
Secretary  of  Laibor 

Authority  as  to  deportation,  46 
Finality  of  decision  in  deportation  mat- 
ters, 47 
Societies,  associations,  etc..  having  certain 
dangerous     principles,     membership     as 
ground  for  deportation  or  exclusion,  48 

IMPAIBMEUT    OF    OBLIGATION    OF 
OONTRACTS 

Contracts  protected 

Charters  of  private  corporations,  832  note 

Charters  of  public  corporations,  832  note 

Corporate  charters,  832  note 

Land  warrants  isued  bv  state,  831  note 

Municipal  charters,  832  note 

Municipal  contracts,  832  note 

Purchase  of  public  lands,  831  note 

State  contracts,  831  note 
Divorce  laws,  834  note 
Injunction  to  restrain  impairment,  856  note 
Impairment 

Escheat  act,  836  note 

Imposing  conditions  on  foreign  corpora- 
tions, 837  note 

Incomplete  contract,  836  note 

Judicial  action,  836  note 

Moratorium  law,  836  note 

PaHsage  of  law  as  of  what  time.  836  note 

Paving  contract  with  street  railway,  836 
note 

Soldiers  and  sailors*  civil  relief  law,  836 
note 

Statutes  of  limitations,  837  note 
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IMFAIRMENT    OF    OBUOATION    OF 
OOHTRACTS  {Cont'd) 
Laws  affecting  contracts 

Constitutional  provisions,  B35  note 
Resolution  of  board  of  trade  835  note 
Sources  of  laws  affecting  contracts,  835 

note 
Statutes,  835  note 

IMPORTS  AUB  EXPORTS 

See  Customs  Duties;  Shipping  and  Navi- 

OATION 

Discriminating  customs  duties,  treaty  re- 
strictions on  power  to  impose  abrogated, 
258 

Importation  of  obscene  books,  pictures,  etc., 
punishment,  153-154 

Preventing  importation  of  impure  and 
unwholesome  team,  49 

Smuggling  opium  into  United  States,  lia- 
bility of  vessel,  523  note 

IlfOOME  TAX 

Access  to  returns  by  state  officers,  557  note 
Accident  insurance,  proceeds  of  policy  as 

income,  554  note 
Bankruptcy,  duty  of  trustee  to  make  re- 
turn, 557  note 
Building  acquired  under  lease  as  income, 

554  note 
Charities  as  exempt  from  tax,  556  note 
Charities,  contributions  deducted  from  gross 

income,  560  note 
Contributions  to  charities  deducted   from 

gross  income,  560  note 
Corporations 

Aigrioultural   associations,   right  to   ex- 
emption, 555  note 
Charitable   institutions   as   exempt,   555 

note 
Credit  union  as  "  co-operative  bank  "  ex- 
empt from  tax,  556  note 
Deductions  from  gross  income,  544  note 
Exempt  corporations,  555  note 
Income  "  arising  **  or  "  accruing  "  from 

all  sources,  543  note 
Insurance    premiums   collected   by   local 
agent  and  not  turned  over  as  gross  in- 
come, 544  note 
Recovery  back  of  excessive  corporation 
excise  tax,  545  note 
Deductions 

See  Exemptions,  infra 
Cash  dividends  to  policy  holders  in  mu- 
tual life  company,  544  note 
Contributions  to  charities,  560  note 
Insurance  corrpany's  unpaid  taxes,  sala- 
ries,  brokerage   and    reinsurance,    544 
note 
"  Loss  claims  reserve  "  of  insurance  com- 
pany, 544  note 
Losses  "  incurred  in  trade,'*  542  note 
Reserves  of  insurance  company,  544  note 
State  income  tax,  543  note 
Delinquencies 

Authority  of  commissioner  to  compromise 
claims  for  penalties  for  delinquencien, 
532  note 
Criminal  proceeding  as  affected  by  offer 
of  compromise,  533  note 


m COME  TAX  —  ( ConVd ) 
ijqual  protection  of  law  as  denied  by  gradu- 
ated income  tax,  880  note 
Exemptions 
See  Deductions,  supra 
Agricultural  associations,  555  note 
Charities,  556  note 
Credit  unions,  556  note 
Federal  farm  loan  bonds  and  mortgages, 

income  from,  388  note 
Pennsylvania    workmen's    compensation 
fund,  557  note 
Foreign    governments,    income    not   taxed, 

559  note 
Improvement  on  property  as  income,  554 

note 
Income 

See  Net  income,  infra 
Building  acquired  under  lease,  554  note 
Computation,  555  note 
Improvements,  654  note 
Judges'  salaries  as  taxable,  55d  note 
Proceeds  of  accident  policy,  554  note 
Stock  dividends,  554  note 
Insurance 

Cash  dividends  to  policy  holders  in  mu- 
tual life  companies,  deduction,  544  note 
"  Loss   claims    reserve,"   deductions    544 

note 
Premiums  collected  by  local   agent  and 
not   turned   over   as   gross   income   of 
company,  544  note 
Reserves  of   insurance  company,   deduc- 
tion, 544  note 
Unpaid  taxes,  salaries,  brokerage  and  re- 
insurance, deduction,  544  note 
Judges,  salaries  as  subject  to  income  tax, 

838  note,  883  note 
Loss  *'  incurred  in  trade,"  deduction  in  de- 
termining income,  542  note 
Net  income 

See  Income,  supra 

Determination,  deduction  of  losses  ''in- 
curred in  trade,"  542  note 
Income  from  partnership,  543  note 
State  inheritance  tax  not  deducted,  543 
note 
Nonresidents,  taxation  of,  872  note 
Oath  to  returns,  who  may  administer,  560 

note 
Partner's   income   from   Arm    profits,   543 

note 
Penalties 

Authority   of    commissioner   to   compro- 
mise, 532  note 
Criminal  proceeding  as  affected  by  offer 
of  compromise,  533  note 
Returns 
Access  to  returns,  right  of  state  officers, 

557  note 
Executor  to  make  return  of  decedent's 

estate,  560  note 
Inventory  value  of  merchandise,  555  note 
Oath,  who  may  administer,  660  note 
Trustee  in  bank,  duty  to  make  return, 
557  note 
Salaries  of  public  officers  as  taxable,  550 

note 
State     income     tax    laws     discriminating 
against  nonresidents,  843  note 
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IlfCOME  TAX  — (Con ftf) 

State  officers,  access  to  returns,  557  note 
State  officials  and  employees  not  subject  to 

federal  tax,  559  note 
Stock  dividends  a»  income,  554  note,  823 

note,  831  note,  882  note 

IKDIAHS 

Abandoned  agency  plants,  sale,  53 
Abandoned  school  and  agency  plants,  sale, 

53 
Administration     of     estate     of     deceased 

Indian,  jurisdiction  of  state  courts,  526 
.  note 
Agriculture,    appropriation    to    encoura^, 

52-53 
Allotments 

Stee  Lands,  infra 

Exchange  of  allotted  lands,  62 
Animals  lor  industrial  uae,  appropriation 

to  purchase,  52-53 
Assessment  against  heirs  to  trust  or   re- 
stricted Indian  property,  52 
Cherokee   Indiana,  oral   agricultural   lease 

of  land,  527  note 
Cherokees,    improvement    of    unsold    lots, 

payment  of  cost  out  of  tribal  funds,  55 
Chick  asaws 

Improvement  of  unsold  lots,  payment  of 
cost  out  of  tribal  funds,  55 

Per  capita  payments  by  government,  54 

Schools  continued,  54 
Choctaws 

Improvement  of  unsold  lots,  payment  of 
cost  out  of  tribal  funds,  55 

Per  capita  payments  by  government,  54 

Schools  continued,  54 

State  administration  of  estate  of  deceased 
Indian,  526  note 
Creeks 

Conclusiveness  of  roll,  527  note 

Guardian  for  minor  or  incompetent,  ap- 
pointment, 527  note 

Improvement  of  unsold  lots,  payment  of 
cost  out  of  tribal  fuids,  55 

Mandamus  to  place  name  on  roMs,  526 
note 

Schools  continued,  54 
Crows 
.   Agency,  reservation  for,  58-59 

Allotment  rolls,  preparation,  68 

Allotment  rolls,  striking  out  fraudulent 
names,  58 

Allotments  to  members  of  tribe,  57 
•  Animals,  withdrawal  from  tribe  head,  61 

Appropriations  for  surveys,  59 

Cemetery  lands  reserved  from  allotment, 
58 

Classification  of  lands  for  allotment,  58 

Consolidation  of  trust  funds,  61 

Conveyance  of  allotted  lands,  approval  by    1 
Secretary  of  Interior,  57 

Councils,     etc.,     appropriation     for    ex- 
penses, 64 

Enrollment   of  members,   commission   to 
make,  61 

Exchange  of  allotments,  62 

Fraudulent  allotments,  cancellation,  58 

Homesteads,  allotment,  62 


INDIANS— (Conf'rf) 
Crows  —  (ConVd) 

Homesteads,  period  of  inalienability,  62 

Intoxicating  liquors,  introduction  pro- 
hibited, «0 

Irrigation,  59-60 

Joinder  of  wives  in  applications.  57 

Minerals  reserved  from  allotment  of 
land,  59 

Patents  for  lands  allotted,  57 

Priority  of  selection,  57 

Quantity  of  land  allotted,  57 

Recreation  grounds,  reservation  for, 
58-59 

Sale  of  allotted  lands  to  War  Depart- 
ment, 63 

School  lands  granted  to  Montana.  63 

Schools,  Indian  children  to  attend  state 
schools,  63 

Schools,  reservation  for,  58-69 

Surveys,  appropriation  for,  59 

Town  site  reservations,  63 

Unallotted  lands  used  for  agency,  scluwl. 
cemetery  or  religious  purposes,  58 

Water  power,  reservation  of  land  valu- 
able for,  61 
Descent  of  real  estate,  see  Lands,  infra 
Disbursing    agents,    see    Indian     Service, 

supra 
Enrollment    records,    see    Membership    of 

tribes,  infra 
Five  civilized  tribes 

Administration  of  estate  of  deceased 
Choctaw  Indian,  jurisdiction  of  state 
court,  526  note 

Age  of  Indian,  enrollment  records  as 
conclusive,  527  note 

Alienation  of  allotted  lands.  527  note 

Alienation  of  restricted  lands  by  Osage 
Indian,  526  note 

Appeal  from  superintendent's  disposi- 
tion of  undisputed  claims,  53-54 

Appropriation  by  Congress  essential  to 
expenditure  of  tribal  funds,  54—55 

Chiefs,  payment  of  salaries  and  ex- 
penses from  tribal  funds,  54 

Choctaw,  per  capita  pajTnents  by  gov- 
ernment, 54 

Convevance  of  allotted  lands  before  is 
suance  of  patent,  528  note 

Equalization  of  allotments,  payment 
without  appropriation  by  Congress,  54 

Expenditures  of  tribal  funds,  54 

Governors,  payment  of  salaries  and  ex- 
penses from  tribal  funds,  54 

Guardians  of  minors  and  incompetents, 
appointment,  627  note 

Heirship,  validity  of  act  providing  for 
determination,  531  note 

Heirs  to  trust  or  restricted  property, 
provision  as  to  payments  of  fees  not 
applicable.  52 

Improvement  of  unsold  lots,  payment  of 
cost  out  of  tribal  funds,  55 

Interpreters,  payment  of  salaries  and 
expenses  from  tribal  funds,  54 

Lease  of  land  by  Cherokee  Indian,  527 
note 
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Five  civilized  tribes  —  (CanVd) 

Lease  of  restricted  lands  beifore  removal 
of  restrictions,  528  note 

Mandamus  to  place  name  on  rolls  of 
Creek  nation,  526  note 

Mineral  lands  derived  from  restricted 
lands,  conveyance,  527  note 

Mineral  leases,  royalties  from,  529  note 

Mining  trustees,  payment  of  salaries 
and  expenses  from  tribal  funds,  54 

Partition  of  land,  532  note 

Per  capita  payments  to  members  of 
tribes,  payment  without  appropriation 
by  Congress,  64 

Restricted  lands,  restriction  defined,  527 
note 

Restrictions  on  land,  purpose  of  act  for 
removal,  527  note 

School  continued  among  Choctaw,  Chick- 
asaw. Creek'  and  Seminole  tribes,  54-55 

Secretaries,  payment  of  salaries  and  ex- 
penses from  tribal  funds,  54 

Superintendent  to  dispose  of  undisputed 
claims,  53-54 

Taxation  by  state  of  Osage  Indian  land, 
526  note 

Taxes  paid  by  allottees  under  protest,  re- 
rove  rj\  527  note 

Tribal  rolls  of  Creek  Nation;  conclusive- 
ness, 527  note 

Tribal  rolls  of  Creek  Nation,  mandamus 
to  place  names  on,  526  note 

Undisputed   claims,    settlement   without 
reference  to  Secretary  of  Interior,  53- 
54 
Guardianship  of  minors  and  incompetents, 

527  note 
Heirship   among   Indians,   child   of   white 

man  and  Indian  woman,  524  note 
Heirship  in  five  civilized  tribes,  determina- 
tion, 531  note 
iieirs  to  trust  or  restricted  Indian  prop- 
erty, determination,  52 
Homesteads,   allotraeni:    to   Crow   Indians, 

62 
Implements  for  industrial  use,  appropria- 
tion to  purchase,  52-53 
Improvement    of    unsold    lots    of    certain 

tribes,    payment    of    cost   out   of   tribal 

fundft,  55 
Indian  service 

Bond  of  disbursing  agents,  53 

Coal,  cost  of  inspection,  storage  and 
transportation,  52 

Quarters,  heat  and  light  for  employees, 

52 

Substitutes  for  disbursing  agents,  53 
Industry    among    Indians,    appropriation:^ 

for  encouragement,  52 
Intoxicating  liquors 

Automobile,  forfeiture  limited  to  inter- 
est of  person  ujrin^  vehicles,  52 J)  note 

Automobile  used  in  introducing  liquors 
subject  to  forfeiture,  529-531  note  \ 

Automobile  used  in  liquor  traffic,  for-  , 
feiture  limited  to  interest  of  person  . 
using  vehicle,  520  note  I 


INDIANS  —  ( Cont^d ) 

Intoxicating  liquors  —  ( Cont'd) 

Decoy  sales,  529  note 

Possession  in  Indian  country,  indictment, 
531  note 

Possession  of  liquor  in  Oklahoma  not 
prima  facie  evidence  of  unlawful  in- 
troduction, 529  note 

Punishment  for  sale,  etc.,  of  liquors,  act 
of  1805  relating  to  Indian  Territory 
not  repealed  by  Oklahoma  Enabling 
Act,  529  note 

Punishment  for  sale,  etc.,  of  liquor,  act 
of  1897  not  repealed  by  Oklahoma  En- 
abling Act,.  529  note 

Sale  to  Indian  used  as  decoy,  523  note 
Irrigation    of    Indian    reservations,    reim- 
bursement of  construction  charges,  51 
Lande 

Alienation  of  allotted  lands,  mandamus 
to  compel  Secretary  of  Interior  to  de- 
liver deed,  527  note 

Champerty  in  conveyance,  state  law  not 
applicable,  529  note 

Conveyance  by  allottee  before  issuance 
of  patent,  528  note 

Descent  in  case  of  death  pending  allot- 
ment, 523  note 

Descent  of  land  to  heirs,  child  of  white 
man  and  Indian  woman,  524  note 

Grazing  sheep  on  Indian  lands,  penalty; 
523  note 

Indian  lands,  what  are,  523  note 

Lease  of  Cherokee  Indian,  527  note 

Lease  of  restricted  lands  before  removal 
of  restrictions,  528  note 

Mineral  leases,  royalties  from,  629  note 

Mineral  rents  derived  from  restricted 
lands,  conveyance  of  right,  527  note 

Partition,  632  note 

Penalty  for  trespass,  effect  of  recovery 
of  nominal  damages,  523  note 

Power  of  Congress  as  to  restricted  landsi, 
528  note 

Restricted  lands,  "  restrictions "  de- 
fined, 527  note 

Restrictions  on  alienation,  524  note 

Restriction*  removed  by  death,  528  note 

Restrictions  removed,  purpose  and  ef- 
fect of  act,  527  note 

Sale  of  allotted  lands,  right  acquired, 
524,  not« 

Suit  to  determine  title  to  allotment, 
persons  bound  by  decree,  524  note 

Taxation  by  state,  526  note 

Taxation  of  Indian  lands,  527  note 

Tribal  or  allotted  lands,  sales  and  leases, 
53 

Trust  allotments,  sale  and  disposal,  525 
note 

Trust  patents  as  giving  marketable  title, 
523  note 

Will   as   superseding  state   laws  of   de- 
scent, 526  note 
Lease  of  tribal  or  allotted  lands.  53 
Machinery   for    industrial    use,   appropria- 
tion to  purchase,  52-53 
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JKDIAXB  -^{ConVd) 
Membership  of  tribes 

Conclusiveness  of  tribal   rolls,  527  nole 
Enrollment  records  conclusive  as  lo  age 

of  Indian,  527  note 
Mandamus   to   place   names   on   rolls  of 
Creek  Nation,  526  note 
Minerals 

Period   of   reservation    from   allotments, 

69 
Reservation  from  allotments,  59 
Osage  Indians 
Alienation     of     restricted     lands,     526 

note 
Contract  in  violation  of  restrictions  on 

alienation  of  lands,  526  note 
Fees  payable  on  determination  of  heir- 
ship   to    trust  •  or    restricted    Indian 
property,  provision   not  applicable  to 
Osage  Indians,  52 
Taxation  of  land  by  state,  526  note 
Property 

See  Land,  supra 

Devolution,  6um6  required  to  be  paid  by 
h^irs  or  devisees.,  52 
Rolls  of  tribes,  see  Membership  of  tribes, 

siipra 
Sale  by  heirs  of  allotted  lands,  effect  on 

water  rights,  524  note 
Sale  of  tribal  or  allotted  lands,  53 
Schools 

Attendance   rules  and  regulations  as  to. 

52 
Crow   Indian    children    to    attend    state 

schools,  62 
Discontinuance    for    insufficient    attend- 
ance, 51-52 
Five  civilized  tribes,  schools,  continued, 

54 
Sale  of  property  of  abandoned  schools. 

53 
Transfer    of    pupils    from    discontinue:! 
schools,  51-52 
Seeds,  appropriation  to  purchase,  52-53 
Seminoles 

Improvement  of  unsold  lots,  payment  of 

cost  out  of  tribal  funds,  55 
Schools  continued,  54 

Sioux 
Attorneys'  fees  in  suit  on  claim  against 

government.  56 
Claims    against    United    States,    appeal 
from    Court    of    Claims    to    Supreme 
Court,  55 
Statute  of  limitations  as  bar  to  claim 
against  government,  56 
Tools  for  industrial  use,  appropriation  to 

purchase,  52-53 
Town   sites    in    Crow^    Indian    reservation, 

63 
Tribal  lands,  see  Land,  supra 
Tribal    rolls,    see    Membership    of    tribes,    | 

sit-pra 
TruHt  allotments,  see  Lands,  supra 
Water  rights  as  affected  by  sale  of  allot- 
ted landsi  524  note 
Will  as  superseding  state  laws  of  descent, 
526  note 


INDICTMENTS  AND  INTORMATIONg 

Conclusion  as  merely  formal,  466  note 

Consolidation,  466  note 

Conversion  of  property  of  United  States, 
sufficiency  of  indictment,  466  note 

Description  of  offense,  854  note 

Directness  of  allegation,  466  note 

District  attorney,  power  to  present  infor- 
mations without  previous  approval  of 
court,  465  note 

Exceptions  of  statute,  failure  to  negative, 
466  note 

Joinders  of  offenses 

Constitutionality  of  statutes,  465  note 
Espionage  act,  various  violations  of,  466 

note 
Offenses  properly  joined,  466  note 

Negativing  exceptions  in  statute,  466  note, 
540  note 

Time  as  materia]  allegation,  466  note 

Validity  as  question  for  committing  mag- 
istrate, 465  note 

INFANTRY 

See  Abmy 

INHERITANCE  TAXES 

Collection  bv  clerk  of  United  States  court 

in  China,  133 
State  decisions  as  to  state  inheritance  tax 

law   as   binding  on   federal  courts,   646 

note 

INJUNCTIONS 

Amount  in  controversy  in  injunction  suits, 

596  note 
Appeals    from    interlocutory    injunctions, 

644  note 
Bankruptcy   courts,   power   to   issue   writ, 

639  note*^ 
Impairment  of  obligation  of  contracts,  suit 

against  state  officer,  &56  note 
Picketing,  freedom  of  speech  and  guaranty 

not  violated,  850  note 
Preliminary  injunctions 

Appeals  from,  644  note 

When  granted,  650-651  note 
State   courts,  power  of  federal   courts   to 

enjoin  proceedings  in,  638-639  note 
State  officers,  power  of  single  judge  to  is- 
sue injunction  against,  639  note 
Statutes,  restraining  enforcement  pending 

decision  as  to  constitutionality,  590  note 
Strikes  as  subjects  of  injunctive  relief,  651 

note 

INJURIES     TO     GOVERNMENT     EM- 
PLOYEES 

See  Labob 

INLAND    WATERWAY    TRANSPOR- 
TATION 

See  Shippixo  and  Navigatiox 

INSECTS 

See  AcrRTnn.TURE 

Attacks  on  trees  in  public  parks,  cutting 
tiu\l>er  to  control.  216 
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INSOI.VENCT 

Liens  as  affected  by  insolvency  laws,  862 
note 

IHSPECTOB  GENERAL 

See  Army 

IlfSITBORDINATlON 

See  Espionage  Act 

INSUUiB  AFFAIRS 

Bureau   of  insular  affairs,  see  Was   De- 

PABTMBNT 

INSUItAR  POSSESSIOHS 

Coastwise  laws  of  United  States,  extension, 

247 
Steamship  service  at  reasonable  rates,  duty 
of  shipping  board  to  establish,  247 

IHSURAUCE 

'  See  Marine  Insurance;  War  Risk  Insur- 
ance 
Proceeds  of  accident  policy  as  income,  554 

note 
Tax  on  policies  issued  on  weekly  or  monthly 
insurance  plan,  561  note 

INTELUGENCE 

Transmission  by  wire  or  wireless  as  within 
interstate  commerce  act,  93 

nCTERCHAIfGE  OF  TRAFFIC 

See  Carriers 

INTEREST 

Farm  loan  bonds,  rate  of  interest,  4 
Federal  farm  loans,  rate  of  interest,  3 
State    decisions    as    binding    on    federal 
courts,  646  note 

nfTERFERENCE    WITH    CONTRACT 
REULTIONS 

Employment  of  another's  servant,  856 
note 

INTERIOR  DEPARTMENT 

Fuel,  delivery  to  branches  of  federal  gov- 
ernment, 64 

Government  trucks,  use  for  hauling  in  Dis- 
trict of  Columbia,  64 

INTERIiOCKING  DIRECTORATES 

See  Banks;  Railroads 

INTERNAI#  REVENUE 

See  DiSTiLLBD  Spirits  and  Wines  ;  Estate 
Tax;  Income  Tax;  Stamp  Taxes; 
Tobacco  Tax 

Abatement  of  tax,  application  as  equiva- 
lent to  appeal  to  commissioner,  532  note 

Bankers 

Banking  department  in  business  having 

several  departments,  536  note 
Title     guarantee     company     conducting 
savings  bank  buHiness,  536  note 
Beverages,  see  Tax  on  beverages,  infra 


INTERN AI#  REVENUE— (Cone'(f) 

Corporations,   excise   taxes,   see    Corpora- 
tions 
Cotton  futures 

Buyers'   and   sellers'   slips   as   sufficient 

memoranda,  549  note 
Exemption  of  contracts  from  taxation, 

65 
Information  furnished  by  dealers,  66 
Memorandum,  by  whom  signed,  549  note 

Decedents'  estates,  tax  on,  see  Estate  Tax 

Devises,  tax  on,  see  Estate  Tax 

Excise  tax  on  corporations.,  see  Corpora- 
tions 

Forfeitures 

Automobile    used    to    remove    goods    to 
evade  tax,  550  note 

Incomes,  see  Income  Tax 

Insurance 

Calculating   tax    on    policies    issued   on 
weekly  or  monthly  payment  plan,  561 

note  , 

Policies  issued  by  state  under  workmen  s 
compensation  act,  559  note 
Intoxicating  liquors,  see  Tax  on  beverages, 

infra  ' 
Legacies,  tax  on,  see  Estate  Tax 
Limitation  of  suits  to  recover  taxes  wrong- 
fully collected,  532  note 
Munition    manufacturers,    *'  manufacturer 

of  shells,"  558  note 
OflFenses,  principals  who  are,  717  note 
Oleomargarine 

Conspiracy  to  defraud,  effect  of  acquit- 
tal, 540  note 
Defrauding  United  States,  forfeiture  of 

factory  and  apparatus,  540  note 
Sale  by  collector  of  manufacturer's  busi- 
ness as  including  trademark,  540  note 

Opium  .         .  .     t 

Constitutionality  of  regulation  of  traf- 
fic, 537  note 
Evidence,  other  offenses,  538  note 
Harrison    act,    state   statute    regulating 
opium  traffic  not  in  conflict  with,  537 

note 

Indictment  for  violation  of  law,  negativ- 
ing exceptions,  540  note 

Instructions  in  prosecutions  for  viola- 
tion of  law,  539  note 

Medicjil  purposes,  evidence  to  reput 
claim    that   drug   was   furnished   for, 

537  note 
Nonexpert  opinion  evidence,  539  note 
Physicians  obtaining  opium  for  personal 

use,  538  note 
Prescriptions  given   by   physicians,  sale 

with  knowledge  of  violation   of   law, 

537  note 
Public   utilities,    see    Transportation    tax, 

infra 
Refundment 

Application  as  equivalent  to  appeal  to 
commissioner,  o32  note 

Extension   of    time   for   making   claims, 
542  note 

Legacy  tax  imposed  on  contingent  inter- 
ests, 542  note 
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INTERIfAI.  REVSinJE— (Cdn^'c^) 
Refundment  —  ( ConVd ) 
Limitation    of    suits    for    taxes    wrong- 
fully collected,  532   note 
Removal  of  goods '  to  evade  tax,  forfeiture 
of  automobile  used  for  purpose,  550  not-^ 
Revenue  stamps,  see  Stamp  Taxes 
Special  taxes 

Banking  department  in  business  having 

several  departments,  536  note 
"  Carrying  on  business,"  single  sale,  634 

note,  635  note 
Independence  of  state  and  federal  reve- 
nue systems,  535  note 
Single  sale  as  carrying  on  business,  534 

note,  635  note 
Special  excise  tax,  652  note 
Stamp,  see  Stamp  Taxes 
Succession,  tax  on,  see  Estate  Tax 
Tax  on  beverages 

Beer  containing  one-half  of  one  per  cent 

of  alcohol,  661  note 
Beer  removed  from  government  custody 

before  passage  of  act,  561  note 
Cider  as  subject  to  wine  tax,  561  note 
Sales  to  state  or   political  subdivision, 
562  note 
Tobacco,  tax  on  peddling,  535  note 
Transportation  tax,  freight  on  articles  in 
course  of  exportation,  569  note 

INTERSTATE  COMBOSBCE 

See  Federal  Control  op  Trax sport atio.v  ; 

iNTOxicATiNO  Liquors 
Bridges 

Consent  of  states  not  necessary  to  federal 
action,  825  note 

Power  to  Congress  to  regulate,  826  note 

State  taxation   of   bridge  of   interstate 

railway,  828  note 

Electric  current,  transmissicm  of,  823  note 

Exclusiveness  of  power  of  states,  826  note 

Foreign    corporations,   privilege    taxes    as 

violation  of  commerce  clause,  828  note 
Local  part  of  interstate  shipment,  823  note 
Manufacture  and  sale  of  goodS;  824  note 
Nonaction  by  Congress,  power  of  state  to 

legislate,  825  note 
Particular  transactions  constituting  inter- 
state commerce,  823  note 
Police  power  of  states,  826  note 
Sale  of  goods  after  arrival  in  state  as  in- 
trastate transaction,  826  note 
Separation  from  interstate  commerce,  827 

note 
State  regulations 

Local  subjects  regulated  by  states,  fi25 
note 

Nonaction  by  Congress,  effect  on  power  of 
states,  826  note 
Subjects  of  regulation 

Bridges,  826  note 

State  taxation,  827  note 

Telegraph  and  telephone  companies,  828 
note 

Transportation,  828  note 
Taxation 

Instrumentalities  of  commerce  as  taxable 
property,  828  note 


INTERSTATE 


^{Cont*d) 


Taxation  —  ( Cont'd ) 

Merchants,  829  note 

Peddlers,  829  note 

Privilege  taxes  on  foreign  corporations, 
828  note 

Wholesalers  of  soft  drinks,  829  note 
Terms  defined,  72 
Transportation   of    persons   and   property, 

823  note 
Transportation,  subject  of  regulation  under 

conunerce  clause  of  constitution,  828  note 

INTERSTATE  COMMERCE  ACT 

See  Labor  Boards  of  Railroad  Adjust- 
ment;  Kailroad  Labor  Board;    Ship- 
ping AND  Navigation 
Accounts  of  carriers 

Access  to  records,  etc.,  of  commission, 

118 
Depreciation  charges,  118 
Form,  118 
Actions 

Accrual  of  cause  of  action  for  loss  of  or 

injury  to  goods,  116 
Recovery  of  charges  by  carrier,  limita- 
tion, n6 
Recovery  of  damages  by  shipper,  limita- 
tion, 116 
Aggregate   value  of   property   of   carriers, 

see  Rates  and  charges,  infra 
Amendments  to  act,  93  et  seq 
"  Arrangement  for  continuous  carriage  or 
shipment,"  effect  of  through  bill  of  .lad- 
ing, 125 
Assignee  of  reparation  claim,  right  to  sue 

in  own  name,  571  note 
Assumption    of    obligations    by    railroads 

regulated,  120 
Belt  line  railroad  not  within  term  carrier, 

when.  111 
Bills  of  lading 
Power  of  commission  to  prescribe  terms, 

671  note 
Through   shipments  partly  by  rail   and 
partly  by  water,  124 
Bond  issues  by  railroads  regulated,  120 
Bridges 
"  Railroad  '^  as  including  bridges  used  by 
or  operated   in  connection   with   rail- 
road, 94 
Car  floats  used  by  or  operated  in  connec- 
tion with  railroad  as  included  in  term 
railroad,  94 
Carriers 

See  Free  passes,  infra ;  Railroads,  infra 
Baggage,  reasonable  rules  and  regula- 
tions as  to  transportation,  95 
Bills  of  lading,  reasonable  regulations 
as  to  issuance,  form  and  substance,  96 
Carriers  affected  by  act,  93 
Car  service,  powers  of  commission,  96-97 
Certification    of    amounts    due    carriers, 

126 
Classification  of  property  for  transporta- 
tion, duty  as  to,  95 
Compensation  of  connecting  carriers,  duty 

as  to,  95 
Consolidation  regulated.  102-104 
Deflnition,  94 
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INTERSTATE  COMlCEaCE  ACT— (Can.) 
Carriers  —  ( Cont'd ) 

Delivering  property  for  transportation, 
reasonable  rules  and  regulations,  95 

Delivery  of  goods  beifore  payment  of 
transportation   charges  regulated,   100 

Delivery  of  property  to  consignee,  reason- 
able rules  and  regulations,  96 

Discrimination  between  persons  and 
localities  in  intrastate  and  interstate 
commerce  respectively,  power  of  com- 
mission, 106 

Discrimination  prohibited,  9^100 

Drawback  prohibited,  99-100 

Express  company  as  common  carrier..  94 

Facilities  for  operating  through  routes, 
duty  as  to,  95 

Facilities  for  transportation,  reasonable 
rules  and  regulations,  95 

Federal  control,  see  Termination  of 
federal  control  of  transportation,  infra 

Hire,  transportation  or  transmission  for, 
as  test  of  status,  94 

Investigation  of  charges,  et<;.,  under 
authority  of  state  law,  notice  to  and 
hearing  of  state  interested,  106 

Joint  classifications,  power  of  commis- 
sion to  establish,  107-108 

Limitation  of  action  to  recover  difference 
bettreeb  undercharge  and  (established 
rate,  562  note 

Liquor  shipments,  see  Intoxicatino 
LiQiroBS 

Long  and  short  hauls,  see  Long  and  short 
hauls,  infra 

Marking  property  for  transportation, 
reasonable  rules  and  regulations,  95 

Natural  persons  as  common  carriers,  04 

Packing  property  for  transportation, 
.  reasonable  rules  and  regulations,  95 

Penalties,  distribution  of  coal  cars,  96 

Pooling  agreements,  102 

Proportional  rates  between  carriers  by 
water  and  rail,  power  of  commission  to 
fix,  105 

Rates  and  charges,  duty  to  establish,  95 

Rates  and  charges,  final  amendments  or 
charges,  104 

Rates  and  charges,  power  of  commission 
to  prescribe  just  and  reasonable  rates, 
107 

Rates  and  charges,  unreasonable  rates 
prohibited,  95 

Reasonable  rates  and  charges,  duty  to 
establish,  95 

Rebates  prohibited,  99-100 

Receipts,  reasonable  regulations  as  to 
issuance,  form  and  substance,  05 

Reserve  fund,  accumulation,  113 

Reserve  fund,  amount  authorized,  113 

Reserve  fund,  use  to  pay  dividends,  inter- 
est, etc.,  113 

Routes,  duty  to  establish,  95 

Rules  and  regulations  as  to  cla«sifl?a- 
tions,  rates,  etc..  duty  as  to.  Oo 

Rules  and  regulations  as  to  '  through 
routes,  duty  as  to,  95 

Sleeping-car  company  as  common  car- 
rier, 94 

Special  rates  prohibited,  99-100 


IKTEB8TATE  OOMJtfEBQE  ACT— (Con.) 
Carriers  —  {ConVd) 

Terminal  facilities,  use  by  other  lines 
regulated,  100 

Termination  of  federal  control,  see 
Termination  of  federal  control  of 
transportation,  infra 

Test  of  status  as  common  carrier,  94 

Through  rates,  power  of  commission  to 
establish,  107-108 

Through  routes,  duty  to  establish,  95 

Tickets,  reasonable  regulations  as  to  is- 
suance, form  and  substance,  95 

Transportation,  duty  to  furnish  on  re- 
quest, 95 

Transportation  or  transmission  for  hire 
as  test  of  status,  94 

Unreasonable    rates    and    charges    pro- 
hibited, 95 
Car  service 

See  Carriers,  supra 

Coal  cars,  distribution,  96 

Definition,  96 

Disobeying  orders  of  Interstate  Commerce 
Commission,  97-98 

Emergencies,  96 

Rules  and  regulations  as  to  car  service, 
96 

Safe  and  adequate  car  service,  duty  to 
furnish,  96 
Cars   included  *  in   term  "  transportation  " 

as  used  in  act,  94 
Certification  of  amounts  due  carriers,  126 
"  Commerce  Court  Act "  defined,  72 
Commission 

Abandonment  of  railroad  lines,  consent  of 
commission  required,  98 

Abandonment  of  railroad  lines,  power  of 
commission  in  respect  of,  98^-99 

Actions  to  enforce  orders,  571  et  seq. 
note 

Appeals  in  actions  to  enforce  award,  573 
note 

Assignee  of  reparation  claim,  right  to  sue 
in  own  name,  571  note 

Attorneys,  employment  in  performance  of 
duties,  117 

Bills  of  lading,  power  to  prescribe 
terms,  571  note 

Car  service,  power  to  make  rules  and 
regulations,  96 

Chairman  of  division,  117 

Congestion  of  traffic,  powers  in  respect 
of,  97 

Connection  between  railroad  lines  and 
dock  of  water  carrier,  power  to  estab- 
lish, 105 

Contesting  orders  by  carrier  under  federal 
control",  571  note 

Directing  route  of  unrouted  traffic,  110 

Divisions  of  commission,  assignment  of 
members,  117 

Divisions  of  conrniisdion,  power  to  cre- 
ate, 117 

Divisions  of  joint  rates,  fares  and 
charges,  109 

Enforcement  of  ordern   571  ei  scq.  note 

Evidence  in  actions  to  enforce  orders, 
572  note 
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IHTERSTATE  COMMERCE  ACT  -^{Con,) 
Cpmmission —  (ConVd) 

Explosives,  regulations  for  transpoita- 
tion,  716  note 

Extension  of  railroad  lines,  consent  of 
commission  required,  08 

Findings  on  commission,  wei^jht  as  evi- 
dence in  action  to  enforce  orders,  572 
note 

Hearing  in  action  to  enforce  orders,  572 
note 

Hearsay  evidence  in  reparation  proceed- 
ings, 572  note 

Jurisdiction  of  action  for  failure  to 
comply  with  regulations,  59J>  note 

Jurisdiction,  claims  arising  out  of  fed- 
eral control  of  transportation,  78 

Just  and  reasonable  rates  aad  charges 
power  to  determine,  107 

Lease  of  equipment  and  facilities  to  car- 
rier, 114 

Membership  increased  to  eleven,  123 

New  lines  of  railroad,  consent  of  com- 
mission required,  98 

Orders,  enforcement,  571   et  seq.  note 

Orders  to  carriers,  time  of  taking  effect, 
107 

Penalty  for  disobedience  of  orders,   116. 

Pleadings  in  action-  to  enforce  orders, 
572  note 

Political  parties,  representation  in  mem- 
bership,  123 

Powers  and  duties,  571  note 

Proportional  rate  between  carriers  by 
water  and  rail,  power  to  fix,  105 

Purchase,  maintenance,  etc.,  of  equip- 
ment and  facilities,  115 

Qualifications  of  members,   123 

Railroad  extension,  powers  of  commis- 
sion in  respect  of,  98-99 

Rules  and  regulations  as  to  loans  and 
lease  of  equipment  and  facilities  to 
carriers,  115 

Salary  of  members,  123 

Secretary's  salary,  123 

Shortage  of  railroad  equipment,  powers 
in  respect  of,  97 

Side  track  wholly  within  state  not  sub- 
ject to  powers  of  commission,  99 

Suspension  of  shipping  rates,  260-251 

Term  of  office  of  members,  123 

Vacancies  filled  for  unexpired  portion  of 
term,  123 

Valuation  of  property  of  carriers,  effect 
of  nonaction,  573  note 

Venue  of  action  to  enforce  orders,  572 

note 

Commodities  claiuse,  ownership  by  railroad 
of  stock  in  mining?  company.  568  note 

"  Common     carrier "     and     "  carrier "     as 
synonymous,  94 

Common  carrier  defined.  94 

Competition,  see  Unfair  methi>d«  of  com- 
petition, in  fro 

Concessionfl,  see  Discrimination,  infra 

Connecting  carriers 

See  Initial  carrier's  liability,  infra 
Interchange  of  traffic  regulated,  100 


INTERSTATE  COMMERCE  ACT  — (Con.l 
Connecting  carriers  —  ( Cont'd ) 
Liability    imder    Carmack    amendment, 

676-  note 
Loss  of  or  injury  to  goods,  property  in 

custody  of  carrier  by  water.  119  * 
Property  diverted  or  delivered  contrary 
to  routing  instructions,  110 
Consolidation  of  carriers,  102-104 
Contingent  fund,  see  General  railroad  con- 
tingent fund,  infra 
Cummings  Act,  574  note 
Definitions 
Carrier,  94 

**  Carrier "  as  meaning  carrier  by  rail- 
road or  partly  by  railroad  and  partly 
by  water,  111 
Commerce  Court  Act,  72 
Commission,  72 
Common  carrier,  94 
Federal  control,  72 
Federal  Control  Act,  72 
Interstate  Commerce  Act,  72 
Railroad,  94 
Rates,  111 
Transmission,  94 
Transportation,,  94 
Discrimination 
Actual  discrimination  not  neoessary  ele- 
ment of  violation  of  Elkins  act,  581 
note 
Agreement  to  extend  time  for  confine- 
ment of  cattle,  568  note 
Allotment  of  cars,  368  note 
Elkins  act,  580  note 
Indictment,  581  note 
Prevention  as  purpose  of  Elkins  act,  580 

note 
Special   agreement   to  heat  cars   for  a 
shipment  as  discriminatory,  568  note 
Unconditional   contract  to  furnish   cars 
as  discriminatory  service,  568  note 
Disobedience  of  order  of  commission,  pen- 
alty, 116 
Elkins  Act,  580  note 

Equipment  and  facilities,  purchase  by  com- 
mission, 115 
Excess  income,  right  of  carrier  to  retain 
for  limited  time  for  new  constructions, 
115 
Explosives,  regulations  by  commission  for 

transportation,  716  note 
Express  company,  "  carrier  "  as  excluding 

express  companies,  when,  111 
Express  company  as  common  carrier,  94 
Facilities 

See    Equipment    and    facilities,    supra; 
Ijeases  of  transportation  equipment  or 
facilities  by  carriers,  infra 
"  Transportation "    used    in    act    as    in- 
cluding shipment  and  carriage.  94 
B'alse    trademarks    on    articles    for    inter- 
state commerce,  265-266 
"  Federal  Control  Act  "  defined,  72 
*'  Federal  control  "  defined,  72 
Federal  Trade  Commission  Act,  583  note 
Ferries  included  bv  "  railroad  "  as  used  in 
act.  94 
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UmBRSTATE  OOMMEBC£  ACT  -^Con.) 
Free  passes,  interstate  passengers,  who  are, 

567  note 
Gas,    transportation     by    pipe     line     not 

within  act,  9S 
General  railroad  contingent  fund 

Loans     to     railroads     from     contingent 

fund,  113-114 
Revolving   fund   to  be   administered   by 
commission,   113 

Guarantee  by  railroads  regulated,   120 
Indian   Territory,   effect   of   division,    663 

note 
Individuals  as  common  carriers,  94 
Indorsement    of   obligations    by    railroads 

regulated,  120 
Initial  carrier's  liability 

Agreement   as    to   value   of   goods,    577 

note 
Bill  of   lading   or   receipt,   requirement 

mandatory,  574  note 
Carmack  amendment,  574  note 
CSomputation  of  loss,  value  of  property 
at   plax'c   and  time  of   shipment,   577 
note 
Connecting    carrier,     liability    of,    576 

note 
Coa«ignor  as  entitled  to  sue*  579  note 
Construction    of    Carmack    amendment, 

574  note 

Cummings  Act,  construction   of  amend- 
ment, 586  note 
Cummings  Act,  effect,  576  note 
Damage  from  inherent  defect  of  goods, 

burden  of  proof,  580  note 
Definition  of  initial  carrier,  574  note 
Delay    in    transportation    and    delivery, 

575  note 

Foreign  shipments  not  within  Garmac.^ 
amendment,  574  note 

Limitation  of  liability,  effect  of  Cum- 
mings Act,  576  note 

Live  stock  shipments  as  affected  by  Car- 
mack amendment.  575  note 

Nature  of  liability,  575  note 

Notice  of  claim,  578  note 

Parol  agreement  fo.r  shipment  illegal 
under  Carmack  amendment,  574  note 

Partiefl  to  actions,  579  note 

Period  of  liability,  575  note 

Pleading  under  Carmack  amendment, 
579  note 

Prospective  operation  of  Cummings  Act, 
586  note 

Receipt  or  bill  of  ladling,  requirement 
mandatory,  574  note 

Shipments  affected  by  Carmack  amen  1- 
ment.  574  note 

State  laws  as  affected  by  Carmack 
amendment,  574  note 

Steamboat  company  as  initial  carrier 
574  note 

Terminal  carrier  acting  as  warehouse- 
man, 575  note 

Time  for  bringing  suit,  570  note 

Valuation  of  goods,  effect,  577  note 

Waiver  of  limitation,  578  note 

Who  is  initial  carrier,  574  note 


INTERSTATE  COMMERCE  ACT  —{Con,) 
Inland  waterway  transportation 

Great  Lakes  as  "  inland  waterways,"  126 

Promotion    and    development,    duty    of 
Secretary  of  War,  125 
Instrumentalities  of  shipment  and  carriage 

included   in   term   "  transportation "   as 

used  in  act,  94 
Intelligence,  transmission  by  wire  or  wire- 
less as  within  act,  93 
Interchange  of  traffic  regulatedv,  100 
Interlocking    directorates,     see    Railroad, 

infra 
Intermediate  carrier,  see  Initial  carrier's 

liability,  supra 
Interstate    and    intrastate    commerce,    563 

note 
"  Interstate  Commerce  Act "  defined,  T2 
Interurban    electric    railway    not    within 

term  carrier,  when,  111 
Intrastate  transactions  not  within  act,  94 
Invalidity  of  part  of  act,  effect  on  remain- 
der, 126 
Larceny  of  goods  in  interstate  commerce 

Circumstantial  evidence,  582  note 

Constructive  possession,  582  note 

Evidence,  582  note 

Goods   moving  between   towns   in   same 
state  through  another  state,  581  note 

Indictment,  582  note 

Place  of  larcenous  act,  582  note 
Lease   of  equipment   and   facilities,   rules 

and  regulations  of  commission,  115 
Lea-ses  of  transportation  equipment  or  fa- 
cilities by  carriers 

Application  to  commission,  114 

Connnission  authorized  to  make  leases, 
114 

Terms  and  conditions  of  leases,  114 
Lighters    as    included    by    "  railroad "    as 

used  in  act,  94 
Limitations  to  application  of  act,  94 
Live  stock  transportation^  Bervice  required 

of  carrier,  108 
Long  and  short  hauls 

Commission  authorized  to  make  excep- 
tions, 101 

Increase  of  rates  after  reduction  to  meet 
water  competition,  101-102 

Le^s   charge   for   long   than   short   haul 
prohibited,  101 

Potential  water   power  competition  not 
ground  for  making  exception,  101 

Previous    orders    made    by    commission, 
effect,  101 

Reduction    to   meet    water    competition, 
101-102 

Sam«  charge  for  short  haul  as  for  long 
haul,  101 

Through  rate  not  to  exceed  aggregate  of 
intermediate  rates,   101 
Loss  of  or  injurv  to  goods,  notii^e  of  claim., 

119 
Name  of  act,  72 

Natural  persons  as  common  carriern,  94 
Notice  of  claim   for  loss  of  or  injury  to 

goods,  119 
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INTERSTATE  OOBOCERCE  ACT— (Con.)  7 

Numbering  of  paragraphs  ' 

Section  1,  96,  09 
Section  3,  100 
Section  5,  104 
Section  6,  104 
Section  10,  105 
Section  12,  lOtt 
Section  13,  106 
Section  14,  106-107 
Section  15,  107,  110-111 
Section  16,  115-117 
Section  17,  117 
Section  18,  117 
Section  19a,  118 

•  Section  20,  118-119 
Oil  pipe  lines  as  subject  to  act,  93 
Paragraphs  added  to  certain  sections 

Section  I,  95 
Section  3,  100 
Section  5,  104 
Section  115,  110 
Penalties  for  disobeying  orders  of  commis- 
sion, 97-98,  116 
Persons    subject    to    act,    telegraph    com- 
panies, 562  note 
Physical  valuation  of  property  act,  effect 
of  nomination  by  commission,  573  note 
Pipe  lines  as  carriers  subject  to  act,  93 
Pooling  agreements 
Commission   authorized   to   grant   relief 

from  prohibitory  provision,  102 
Prohibitory  provision,   102 
Preferences,  see  Discrimination,  supra 
Railroads 

See  Carriers,  supra;  Free  passes,  supra 
Abandonment    of    all   or    part   of    road, 

consent  of  commission  required.  98 
Acquisition   or   operation    of    additional 

lines,  consent  of  commission  required, 

98 
Act    applicable    to    carriers    wholly    or 

partly  by  railroad,  93 
Car   service,   powers   of   commission,   96 

et  seq. 
Commodities  clause,  ownership  by   rail- 
road   of    stock    in    mining    company, 

568  note 
Connection  with  dock  of  water  carriers, 

power  of  commission  to  establish,  105 
Definition,  94 
Extension  of  line,  Consent  of  commission 

required,  98 
Facilities  included   in  term   "  railroad," 

94 
Federal     control,     see     Termination     of 

federal  control  of  transportation,  infra 
Ferry  used  by  or  operated  in  connection 

•  with  railroad  as  included  in  term.  94 
Freight  depots  included  in  t.erm  railroad 

as  used  in  act,  94 

Interlocking  directorates  prohibited,  122 

Leased  line  operated  by  carrier  as  "  rail- 
road "  within  meaning  of  act.  94 

Lighters  used  by  or  operated  in  connec- 
tion with  railroad  as  included  in  term, 
94 

Locomotive  included  in  term  **  transpor- 
tation '*  as  used  in  act.  94 


IKTEBSTATE  COMXEBCE  ACT  ^C<m.) 

Railroads  —  ( Cont'd ) 
Meaning  of  "  railroad  "  as  used  in  act, 

94 
Xew  line  of  railroad,  consent  of  commis- 
sion to  construction,  98 
Road   operated   by  carrier  under   agree- 
ment as  "  railroad  "  within  meaning  of 
act,  94 
Safety  devices,  failure  to  install  as  neg- 
ligence, 125 
Safety  devices,  penalty  for  failure  to  in- 
stall, 125 
Safety  devices,  power  of  commission,  125 
Securities  issued  by  railroads,  see  Securi- 
ties issued  by  carriers,  infra 
Side  tracks  wholly  within  state  not  sub- 
ject to  powers  of  commission,  99 
Spurs  included  in  term   "  railroad "  as 

used  in  act,  94 
Switches   included   in    term   "  railroad " 

as  used  in  act,  94 
Terminals    and    terminal    facilities    in- 
cluded in  term  '*  railroad  "  as  used  in 
act,  94 
Termination     of     federal     control,     sec 
Termination     of     federal     control     of 
transportation,  infra 
Tracks  included  in  term  **  railroad  "  as 

used  in  act,  94 
Transportation,  see  Termination  of  fed- 
eral  control  of  transportation,  supra 
Yards  included   in   term  "  railroad  "  as 
used  in  act,  94 
Railroad  securities,  see  Securities  issued  by 

carrier,  infra 
Rates  and  charges 
See  Schedules,  infra 
Adjustment    by   commission    to   prodi;*^* 

fair  return  to  carrier,  111 
Aggregate  value  of  property  of  carriers, 

determination  by  commission,  1 12 
Apportionment  between  carriers  by  rail 

and  by  water,  107-108 
Division  of  joint  rates  by  commission, 

109 
Exceprs  income,  ru?es  and  regulations  for 

determination  and  recovery,   1 1 3 
Excess  rates,  jurisdiction  of  state  courts 

of  action  to  recover,  571  note 
Fair  return  to  carriers,  determination  by 

commission.  111 
Foreign  shipments,  569  note 
Just  and  reasonable  charges,  563  note 
Limitation    of    actions    for    recovery    of 

charges,   116 
Limitation   of  actions  to  recover  differ- 
ence between   undercharge  and   estab- 
lished  rate,  562  note 
Xet  operating  income  in  excess  of  fair 
return,  payment  to  T'nited  States,  112 
Net  operating  income  in  excess  of  six  per 

cent,  effect,  112 
New  rates,  commission  to  determine  pro- 
priety, 109 
Published   schedule  of   rates,   failure  to 

post  in  stations,  563  note 
Quotation  of  rates  by  water  carriers  on 
request,  123 
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INTBR9TATE  COMICBBCE  ACT  --{Con.) 
Ratee  and  charges-— (Cont'd) 

''  Rates "     as     meaning     rates,     fares, 

charges,  classifications,  etc..  Ill 
Recovery  by  carrier,  116 
Shipper's  right  to  reparation   for  over- 
charges   not    affected    by    regulations, 
115 
State   courts,   jurisdiction   of    action   to 

recover  excess  charges,  571  note 
State  statute  limiting  action  for  under- 
charge, validity  as  affected  by  prohibi- 
tion against  deviating  from  published 
rates,  569  note 
Suspension  of  new  rates  pending  deter- 
mination of  propriety,  109 
Rebates 

Actual    discrimination    as    unnecessiirv, 

681 
Refund  of  difference  between   local   and 
througli  rates,  581   note 
^ents   and  profits,  excess   income,  adjust- 
ment of  excess  for  portion  of  year,  113 
Reparation  claims 

Action  by  assignee  of  claim,  571  note 
Expert  testimony  in  reparation  proceed- 
ings, 572  note 
Handwrittng  of  assignor,  formal  proof, 

necessity,  572  note 
Hearsay  evidence  in  reparation  proceed- 
ings, 572  note 
Routing  traflSc  to  relieve  congestion,  97 
Safety  devices  on  railroads,  see  Railroads, 

supra 
Schedules 

See  Rates  and  charges,  supra 

Contents  and  construction  of  schedules, 

569  note 

Contract  for  less  than  tariff  rate.s  not  en- 
forceable, 570  note 
Contract  rate  as  affecting  schedule  rate, 

570  note 

Contract  rate  for  special  service,  tariff 
rate  as  constituting,  570  note 

Demurrage  charges.  569  note 

Different  compensation  from  tariff  acts, 
collecting  or  receiving  prohibited,  570 
note 

Effect  of  published  rates.  569  note 

Elkins  Act,  purpose  of,  580  note 

Excess  over  schedule  rates,  jurisdiction  of 
state  court  of  action  to  reprover,  571 
note 

Filing  schedules,  necessity,  570  note 

Foreign  shipments,  569  note 

Greater  compensation  than  fixed  by  tariff 
rates  prohibited,  570  note 

Less  compensation  than  fixed  by  tariff 
rates  prohibited,  570  note 

Payment  of  less  than  tariff  rates,  re- 
covery of  difference  by  carrier,  570  note 

Presumption  as  to  shipper's  knowledge 
of  schedules,  570  note 

Publication  of  schedules,  569  note 

Rates  affecting,  569  note 

Reasonableness  of  rates,  effect  of  reduc- 
tion by  commission,  570  note 

Reduction  of  rate  by  commission  as  es- 
tablishing unreasonableness,  570 


INTERSTATE  OOMMEltCE  ACT  ^Con.) 
Schedules  —  ( ConVd) 

Release  from  unreasonable  freight 
charge,  569  note 

Shipments  affected,  569  note 

Shippers  presumed  to  know  scheduled 
rates  and  necessity  for  compliance,  570 
note 

Special  service,  tariff  rate  as  constitut- 
ing contract  rate,  570  note 

State  statute  limiting  recovery  of  under- 
charge, validity  as  affected  by  pro- 
hibition against  deviating  from  pub- 
lished rates,  5^  note 

Stipulations  affecting  rates,  necessity  of 
filing,  570  note 

Sufficiency  of  schedules,  569  note 
J    Switching    charges,    necessity    of    filing 
schedule,  570  note 

Transportation  forbidden  unless  rate.i 
are  filed  and  published,  570  note 

Unreasonable  freight  charge,  relief  from, 
569  note 
Sections  added  by  amendment 

Section  15a  added.  111 

Sections  25,  26,  27  added,  123 
Securities  issued  by  carriers 

Assumption  of  obligations  or  liabilities, 
authorization  bv  conunission,  120 

Authority  of  commission  as  to  securities 
or  obligations  of  carrier,  120 

Authorization  as  essential  to  validity, 
122 

"  Carrier "  as  meaning  common  carrier 
by  railroad,  120 

Definition  of  securities,  120 

Disposal  of  securities,  notification  to 
commission,  121 

Guaranty  of  securities  by  United  States, 
121 

Hearings  on  application  for  authority, 
121 

Jurisdiction  of  commission  as  exclusive 
and  plenary,  121 

Notice  of  application  for  authority,  121 

Officers  forbidden  to  receive  personal 
benefit  from  securities  Issued,  122-123 

Reports  as  to  securities  issued,  121 

Securities  having  no  par  value,  121 

Short  term  notes,  121 

State,  notice  of  application  for  author- 

i.ty,  121 
Unauthorized  securities  as  void,  122 
Shipments   between   points   in   same   state 

passing  out  of  state  en  route,  563  note 
Shipper's    right    to    reparation    for    over- 
charges, 115 
Shipping 

Instrumentalities  and  facilities  of  ship- 
ment  and   carriage   included    in    term 
"  transportation  "  as  used  in  act,  94 
Termination  of  federal  control,  see  Fed- 
eral control  of  transportation 
Vessels    included    in    term    "  transporta- 
tion '*  as  used  in  act,  94 
Sleeping-car  companies,   "  carrier  **  as  ex- 
cluding sleeping-car  companies,  when,  111 
Sleeping-car  companv  as  common  carrier, 
94 
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IHTERSTATE  COMMSSROE  ACT  ^ Con,) 

Statutory  definitions,  72 
Stock  issues  by  railroads  regulated,  120 
"  Street    railways  '*    not   within   term   car- 
rier, when,  111 
Suretyship  by  railroads  regulated,  supra 
Tariffs,  see  Schedules,  supra 
Telegraphs,  telephones  and  cables 

Conditions  of  contra>ct  as  binding  ad- 
dressee, 564  note 

Interstate  messages,  mental  anguish  not 
element  of  damages  for  nondelivery, 
563  note 

Interstate  messages,  telegram  between 
points  in  same  state  relaid  at  office 
in  another  state,  563  note 

Intrastate  messages  not  within  act,  94 

Limitation  of  liability  in  respect  of  mes- 
sages, 565  note 

Mental  anguish,  damages  for  nondelivery 
of  interstate  message,  563  note 

Punitive  damages  for  negligence  in  de- 
livering message,  563  note 

Rates  and  charges  must  be  reasonable. 
95 

Bates  for  use  of  private  wires  as  dis- 
criminatory, 564  note 

State  pow^er  to  penalize  delay  in  deliver- 
ing messages,  562  note 

Telegraph  company  as  subject  to  act,  562 
note 

Unlawful   discrimination    in    rates,   pen- 
alty, 105 
Terminal  carrier,  see  Connecting  carriers, 

supra;  Initial  carrier's  liability,  supra 
Terminal  facilities,  "  carrier  "  as  excluding 

terminal  facilities,  when,  111 
Termination    of   federal   control   of   trans- 
portation 

Actions  arising  out  of  federal  control, 
77-79 

Adjustment  board  to  settle  disputes  be- 
tween carriers  and  employees,  87-93 

Adjustment  of  claims  arising  out  of  fed- 
eral control,  74 

Causes  of  action  arising  out  of  federal 
control,  77-79 

Compensation  of  carriers  not  under  con- 
tract, 75 

Disputes  between  carriers  and  employees, 
settlement,  87-93 

Government  owned  boats  on  inland 
waterwavs,  operation  bv  Secretarv  of 
War,  73' 

Guaranty  to  carriers  after  termination 
of  federal  control,  81-85 

Inspection  of  carriers*  records.  77 

Ijabor  board  to  settle  disputes  between 
carriers  and  employees,  87-93 

New  loans  to  railroads,  85 

Powers  of  President,  execution  through 
agencies,  87 

Powers  of  President  withdrawn,  enum- 
eration, 73 

Rates  and  charges  to  continue  as  estab- 
lished, 80 

Refunding  carriers'  indebtedness  to 
United  States,  79 


INTERSTATE  OOMBCERCE  ACT  ^Con.) 
Termination     of     federal     control,     etc. — 
{Cont'd) 
Reimbursement  of  deficits  during  federal 

control,   76 
Settlement  of  matters -arising  out  of  fed- 
eral control,  74 
Time  of  termination,  73 
War  powers  of  President  not  affected  by 
termination  of  control,  73 
Through  I'ates 

Power  of  commission  to  establish,  107- 

108 
Temporary  establishment  by  commission, 
108 
Transmission  defined,  94 
Transportation 

Classification  of  property,  duty  as  to,  95 
Definition,  94 
Unfair  methods  of  competition 

Certiorari  to  review  order  of  court  an- 
nulling order  of  commission,  584  note 
Complaint     to    commission,     sufficiency, 

584  note 
Constitutionality  of  creation  of  federal 

trade  commission,  583  note 
Definiteness  of  phrase  "  unfair  methods 

of  competition,"  583  note 
Discontinuance  of  unfair  methods,  effect, 

583  note 

Federal   trade   commission   act,   purpose 

and  scope,  583  note 
Investigations     by     commission,     scope, 

584  note 

Procedure  by  commission,  584  note 
Review  of  orders  of  commission,  printing 
transcript,  584  note 
Un  routed  traffic,  authoritv  of  commission 

to  direct  route,  110 
Value  of  property   of  carriers,  see  Rates 

and  charges,  supra 
Venue  of  proceedings  to  enforce  orders  of 

commission,  572  note 
Venue  of  suits  affecting  orders  of  commis- 
sion, 644  note 
Water  transportation 

See     Inland     waterway     transportation, 

supra 
Carriers  excepted  from  operation  of  act, 

94 
Connection  between  lines  of  railroad  and 
dock  of  water  carrier,  establishment, 
105 
Loss  of  or  injury  to  goods  in  custody  of 
carrier  by  water,  law  governing  lia- 
bility, 119 
Proportional    rates   between    water  and 
rail  transportation,  power  of  commis- 
sion to  fix,  105 
Schedules  as  to  loading  and  movement 
of  vessls,  123 
Water  transported  by  pipe  line  not  withia 

act,  93 
Wireless   telegraphy   as   within   interstate 
commerce  act,  93 

INTERURB AN  ELECTRIC  RAILWAYS 

"  Carrier  "  in  interstate  commerce  act  as 
excluding  interurban  railways,  when, 
111 
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UrrOXICATIKG  LIQUORS 

See  Distilled  Liquors  and  Wines;  In- 
dians; Intbknal  Revenve 

Alcoholic  content  . 

Cider,  590  note  ( 

Malt  liquor  containing  less  than  one-half 

of  1  per  cent,  of  alcohol,  500  note 
Power  of  Congress  to  define  under  pro- 
hibition amendment,  590*  note 

Carrier's  duties  and  liabilities,  587  note 

Cider  a^  intoxicating  liquor,  590  note 

"  Deliver "  meaning  of  word  in  Volstead 
Act,  590  note 

Forfeiture  of  automobile  for  unlawfully 
transporting  liquor,  right  to  jury  trial, 
854  note 

Indian  country,  introduction  of  liquor  a 
prohibited,  60 

Interstate  shipments 

Conspiracy  to  violate  law,  589  note 
Evidence,  589  note 
Forfeiture  of  liquors,  589  note 
Necessity  of  statewide  prohibition.   587 

note 
Personal    uses     transportation    for,    589 

note 
Purchase  with  intent  to  transport,  587 

note 
Transportation  by  automobile,  588  note 
Transportation   into  dry   states   prohib- 
ited, 587  note 
Transportation  **  into  "  state,  588  note 
Transportation    "  through "    state,    588 
note 

Keeping  for  sale,  barter  or  other  com- 
mercial purpose,  construction  of  Volstead 
Act,  591  note 

National  prohibition  act,  590  note 

**  Possess,  meaning  of  word  in  Volstead 
Act,  590  note 

Private  use,  storage  for,  not  prohibited  by 
Volstead  Act,  591  note 

Prohibition  amendment 

Construction  and  effect,  883  note 
Reservation  of  power  by  states,  855  note 

Seizure  of  automobile  conveying  liquorK  un- 
lawfully, 862  note 

Seizure  on  government  owned  railroad  in 
Alaska,  390  note 

State  laws 

Liquor  in  transit  through  state,  587  note 
Transportation  of  liquor  through  state. 
587  note 

Storage  in  warehouse  for  private  uh(«  not 
prohibited  by  Volstead  Act,  591  note 

Volstead  Act,  500  note 

War  prohibition  act,  590  note 

W^ar  time  prohibition 

Constitutionality   of   Volstead    Act,   852 

note 
Injunction  against  enforcement   pendinj^ 
decision   as    to   constitutionality.    590 
note 


mvjBWTioys 

See  Patents 


IRBIGATION 

See  Indians;  Waters 

Construction   of   contracts,   entry   of  irri- 
gated lands,  816  note 

Crow  Indian  lands,  59-60 

Indian  reservations,  reimbursement  of  con- 
struction charges,  51 

Klamath  project 
Lands  restored  to  public  domain,  205 

Reservation  of  right  to  flood  lands  granted, 
205 

Reclamation  act . 

Extension  of  time  under  Carey  Act,  209 
Sale  of  withdrawn  lands  when  no  longer 
needed.  203-204 

Withdrawal  of  land  for  irrigation  purposes, 
816 

ISI.ANDS 

Coastwise  trade  extended  to  insular  pos- 
sessions, 247 

ISLAND  TERRITORY 

See  Inhitlar  Possessions 

ISSUES  OF  FACT 

Compulsory  reference,  650  note 
Trial  by  court,  650  note 
Trial   by  court  without  jury,  review   on 
appeal  or  writ  of  error,  654  et  seq,  note 

ISTHSnAN  CAH Ali 

See  Panama  Canai. 

JEOPARDY 

See  Twice  in  Jeopardy 

JOINT  RESOLUTIONS 

See  Congress 


JONES  SHIPPING  ACT 

See  Shipping  and  Navigation 

JUDGE  ADVOCATE  GENERAL 

See  Army 

JUDGES 

Disqualification,    bringing   in    judge    from 

another  district,  594  note 
Income  tax,  imposition  on  judges'  salaries, 

838  note 
Prejudice,  sufficiency  of  affidavit,  594  note 

JUDGMENTS 

Action  on  federal  judgment  as  removable  to 

federal  court,  600  note 
Full  faith  and  i^redit 

Evidence  of  judgment  roll  and  jurisdic- 
tional facts,  505  note 

Foreign    judgments    generally,    840-842 
notes 
Memorandum    of   decision    as   evidence   of 

judgment,  505  note 
Recording  necessity,  593  note 

JUDICIAL  NOTICE 

House  of  ill  fame  near  camp,  location,  811 
note 
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JUDICIAL  NOTICE  — (ContW) 
Official  seal  of  Shipping  Board,  239 
Proclamation    of    federal    control    of    rail- 
roads, 762  note 
Selective    service    rules    and    regulations, 
807  note 

JUDICIAL  OFFICERS 

See  Clebks  op  Coubts;   District  Attor- 

NBYS;  Judges 
Assistant  district  attorneys,  salaries,   128 
Clerks,    conversion    of"  funds    received    in 

official  capacities  as  embezzlement,  127 
Clerks  of  district  courts 

Office  expenses,  128 

Salaries,  128 
Criers  and  bailiffs 

Attendance,  128 

Vacation,  128 
District    attorney,    allowance    in    lieu    of 

subsistence,  128 
Embezzlement  by  United  States  marshals, 

clerks,  receivers,  etc.,  127 
Marshals,  conversion  of  funds  received  in 

official  capacity  as  embezzlement,  127 
Receivers,  conversion  of  funds  received  in 

official  capacity  as  embezzlement,  127 
Referees,  conversion  of  funds  received   in 

official  capacity  as  embezzlement,  127 
Trustees,  conversion  of  funds  received  in 

official  capacity  as  embezzlement,  127 

JUDICIAL  POWER 

Authority  of  Congress  to  confer  judicial 
powers,  838  note 

JUDICIARY 

See  Circuit  Court  op  Appeals;  Coitrt  of 
Claims;  District  Courts;  Judges;  Su- 
preme Court 

Court  of  Claims,  appeal  to  Supreme  Court, 
claims  of  Sioux  Indians  against  govern- 
ment, 55 

Supreme  Court,  appeal  from  Court  of 
Claims,  claim  of  Sioux  Indians  against 
government,  55 

JURT 

See  Issues  of  Fact 
Challenges 

Challenge    to    favor,    review    on    appeal, 

643-644  note 
Joint   trials,    number   of    challenges    al- 
lowed, 854  note 
Several  defendants  tried  jointly,  number 
of  challenges  allowed,  643  note 
Drawing    jurors,    political    affiliations    of 

commissioner,  643  note 
Jurv  trial 

Adoption  of  state  remedies,  854  note 
Broker^s    commissions,    suit    to    recover 

854  note 
Deportation  proceedings,  853  note 
In  rem  proceedings   for   forfeiture,   854 

note 
Unanimity  in  finding  verdict  as  essential 
to  jury  trial,  855  note 
Negroes,  exclusion  as  denial  of  equal  pro- 
tection of  law,  877  note 


JURY  — (Con  f'rf) 

Ke-examlnation  of  facts  according  to  rules 
of  common  law,  855  note 

Trial  of  issues  of  fact,  650  note 

Waiver  of  jury  trial 
Findings  and  review,  656  note 
General  and  special  findings,  655  note 
Review  of  rulings  and  findings,  655  note 
Rulings  and  exceptions,  665  note 
Stipulation  in  writing  as  essential,  635 

note 
Withdrawal  of  waiver,  655  note 

JURT  TRIAI. 

Right   of   seamen   suing   for   persona*     r- 
juries,  227 

JUSTICE  DEPARTBffENT 

Purchases  for  and  services  rendered  to  de- 
partment, amounts  involving  $25  or  less, 
183 

KEKTUCKT 

United  States  district  court,  terms  of  court 
in  eastern  district,  130 

KLAMATH  PROJECT 

See  Irrigation  ;  Public  Lands 

I.ABOR 

Hours  of  labor,  see  Railroads 
Compensation  for  injuries  to  employees,  see 
Injuries     to     government     employees 
infra 
Mining,  201 

Overtime  pay  on  government  works,  660 

note 

Housing  for  employees  of  shipyards,  repeal 

of  authorization  to  purchase  lease,  etc., 

134 

Industrial   dissatisfaction,   publications  to 

produce,  471  note 
Injuries  to  government  employees 
Assignment     to    government    of     claim 

against  railroad,  660  note 
Assistant  district  attorney  as  employee. 

661  note 
Decisions'  of  questions  arising  under  act. 

660  note 
Surgeon  in  public  health  service  as  "  civil 
employee  "  661  note 
Picketing,    injunction    not    abridgment    of 

freedom  of  speech,  850  note 
Strikes,  injunctive  relief,  651  note 
Wages,     periodical     payment     of     miners' 

wages,  201 
War  emergency  services,  wages  of  Panama 
Canal  employee,  662  note 

LABOR  BOARD 

See  Railroad  Labor  Board 

LABOR  DEPARTMENT 

Women's  Bureau 

Assistant  director,  appointment,  duties 
and  compensation.  135 

Chief  clerk,  special  agents,  etc.,  compen- 
sation, 135 

Director,  appointment,  qualifications  and 
compensation,  135 

Duties  of  Bureau,  135 
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LABOR  DEPARTMENT  — (Co7ird) 
Women's  Bureau  —  ( Cont'd ) 
EBtablisbment,  134 
Inve8£igationB  and  repeals,  135 
Quarters  for  work  of  bureau,  135 

LABOR  DISPUTES 

See  Railboad  Boabds  of  Labob  Adjust- 
ment 

LABOR  im IONS 

Discrimination  against  union  member»  by 
board  for  federal  education,  273 

LAKE  SUPERIOR 

Coast  guard  station  in  ^linnesota,  28 

LAND   BANKS 

See  Federal  Farm  Loan  Act 

LARCENY 

Evidence,  712  note 

Goods  held  by  United  States  as  bailee,  712 

note 
Goods  in  interstate  commerce,  581  note 
Goods  in  transit  on  railroad  under  federal 

control,  766  note 
Military  equipment,  706  note 
Mint  employee  appropriating  accounts   in 

his  position,  712  note 
Receivers  of  stolen  property 

Evidence,  713  note 

Indictment,  713  note 

LEASES 

State   law  as   rule  of  decision   in   federal 
courts,  646  note 


Monthly  statistics  by  director  of  census,  14 


See  Postal  Service 

Opening   letters   in   mail    as    unreasonable 
search  and  seizure,  SoO  note 


See  Admiralty 


See   Due  Process  of  Law;    Freedom  of 
Speech 

LIBERTT  BONDS 

See  Public  Contracts;  Public  Debt 

LICENSES 

Bath    attendants    and    masseurs    at    Hot 

Springs  reservation,  license  tax  imposed. 

219 
Physicians    prescribing    water    from    Hoi 

Springs  reservation,  219 
State  license  law  as  abridging  privile-jcs 

and  immunities  of  citizens,  837  note 

LIENS 

Priority,  displacement  by   insolvency   law, 
862  note 


LIENS— (Con  f'(i) 

State    decisions    as    binding    on    federal 

courts,  646  note 
Water  rent  as  prior  lien  on  property,  852 
note 

LIEUTENANT  COLONELS 

See  Abmt;  Marine  Corps 

^EUTENANT  COlftMANDERS 

See  Xavt 

LIEUTENANTS 

See  Army;  Marine  Corfs;  Navt 

LIFE  SAVING 

See  Coast  Guard  .     /  ,     • 

LIOBCTHOUSES 

Bureau  of  lighthouses,  salary  of  superin- 
tendent of  naval  construction,  136 

Co-operation  of  lighthouse  service  with 
coast  guard  in  marking  anchorage 
grounds,  29 

Retirement  of  lighthouse  employees,  18 


LIGHTING  COMPANIES 

Poles  and  wires,  power  of  municipality  to 
regulate,  833  note 

LIGHTS  AND  BUOYS 

Post-lantern  lights,  establishment  on  Yukon 
River,   136 

LIMITATION  OF  ACTIONS 

See  Federal  Control  of  Transportation 
Amendment  of  pleadings,  power  as  affected 

by  statute  of  limitations,  649  note 
Carriers,  recovery  of  difference  between  un- 
dercharge and  established  rate,  562  note 
Change  of  statute  as  impairing  obligation 

of  contracts,  837  note 
Constitutionality,    discrimination    against 

nonresidents,  844  note 
Death  on  high  seas.  235 
Indian  depredation  claims,  458  note 
Recovery  of  charges  by  carrier,  116 
Recovery  of  damages  against  carrier,  116 
State  decisions  as  binding  on  federal  courts, 

646  note 
Suit  in  admiralty  against  United  States, 

233 
Taxes  wrongfully  collected,  532  note 

LIMITATION   OF   VESSEL   OWNER'S 
LIABILITY 

Burden  of  proving  seaworthiness,  666  note 
Collision  with  tow  through  negligence,  663 

note 
Defec*tive  boiler  as  affecting  seaworthiness, 

665  note 
Equipment  of  vessel,  competency  of  pilot, 

665  note 
Hatches  left  open  as  act  connected  with 

management  of  vessel,  665  note 
Management   of    ship,   see   Navigation    or 

Management  of  Ship,  infra 
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LIMITATION   OF   VESSEL   OWNER'S 
UABILITT  —  ( ConVd ) 
Measure  of  liability 

Value  of  vessel,  662  note 
'Vessel  aa  including  float  and  disabled  tug 
lashed   to    tug   causing   collision,    662 
note 
Navigation  or  management  of  ship 

Knowledge  of  impending  storm.  665  note 
Leaving  hatches  open,  665  note 
Pilot,  incompetency  of,  665  note 
Properly  manned  and  equipped  vessel    665 

note 
Seaworthy  vessel 
Burden  of  proof,  666  note 
Effect  of  defective  boiler,  665  note 

LIVE  STOCK  TRANSPORTATION 

See  Cabbiebs 

LOANS 

See  Federal  Farm  Loan  Act 

LOCAL  LAW 

Federal  courts  as  bound  by  state  de- 
cisions, 645  note 

LONG  AND  SHORT  HAULS 

See  Carriers 

LONQEVITT  PAT 

See  Army;  Coast  and  Geodetic  Survey; 
Coast  Guard;  Marine  Corps;  Navy; 
Public  Health  Service 

LOUISIANA 

Commissioner  of  Immigration  at  Xew  Or- 
leans, compensation,  47 

Subtreasury  at  Xew  Orleans  discontinued, 
209 

KAIL 

See  Postal  Service 

MAJORS 

See  Army;  Marine  Corps 

MANDAMUS 

Coal  lands  in  Alaska,  compelling  approval 
of  application  for  patent,  389  note 

Secretary  of  treasury,  resignation  as  abat- 
ing mandamus  proceedings,  732  note 

Supreme  court,  power  to  issue  writ,  631 
note 

MANUFACTURE       AND       SALE       OF 
GOODS 

Business  as  interstate  or  intrastate,  821 
note 

Price  regulation,  due  process  of  law,  867 
note 

Sale  of  goods  after  arrival  in  state  as  in- 
trastate business,  825  note 


See  Appropriations 

Sale  by  Hydrographic  Office,  26 


ICARINE  CORPS 

Allow^ances  to  officers,  sec  Pay  and  allow- 
ances, infra 
Captains,  increase  of  pay,  292 
Change  of  station,  see  Pay  and  allowances. 

ifnfra. 
Colonels,  increase  of  pay,  292 
Commissioned  officers,  see  Officers,  infra 
Commutation  of  quarters,  heat  and  light, 
provision   for  officers  during  war   with 
Germany  continued,  292 
Courts-martial,  eligibility  for  membership 
when  detached  for  service  with  army,  331 
Deaths  in  marine  corps,  six  months'  pay 

to  dependents,  144 
Discharged    marines    receiving    treatment 
from  public  health  service,  purchase  of 
marine  corps  stores,  363 
Enlisted  men 

Back  pay  at  increased  rate.  294 
Bonus  for  re-enlistment,  148 
Commutation     of    quarters,     heat    and 

light,  2^2 
Increase  of  pay,  293 
*' Persons     subject     to     military     law" 
within    meaning    of    articles   of   war, 
when,  330 
Terms  of  enlistment,  149 
Enlisted  strength,  145 
Families   of   officers    and    certain    noncom- 
missioned officers 
Transportation  on  change  of  station,  295 
First  lieutenants,  increase  of  pay,  292 
Lieutenant  colonels,  increase  of  pay,  292 
Longevity   pay,    see   Pay   and   allowances, 

supra 
Majors,  increase  of  pay,  292 
Noncommissioned    officers,    transportation 
for  wives  and  children  on  change  of  sta- 
tion, 295 
Officers 

Allowances  to  officers,  see  Pay  and  allow- 
ances, infra 
Back  pay  at  increased  rate,  294 
Pay  of  officers,  see  Pay  and  allowances. 

infra 
*'  Persons     subject     to     military     law " 
within    meaning   of    articles    of    war. 
when,  330 
Temporary  officers,   appointment  to  va- 
cancies in  permanent  organization,  145 
Temporary  officers  not  qualified  for  per- 
manent commissions,  146 
Transportation   for   wives  and    children 
on  change  of  station,  295 
Pay  and  allowances 

Additional  pay  for  officers,  292 
Appropriations  available,  296 
Back  pay  at  increased  rate,  294 
Captains,  increase  of  pay,  292 
Colonels,  increase  of  pay,  292 
Commutation  of  quarters,  heat  and  light, 
provision  for  officers  applicable  to  en- 
listed men,  292 
Commutation   of   rations,  additional  al- 
lowance to  certain  sergeants,  293 
Commutation   of   rations,  determination 
of  value,  293 
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ICARIHE  COKPB -^{Cont'd) 
Pay  and  allowances  —  {OonVd) 
Congressional   committee   to   investigate 

and  report,  296 
Enlisted  men,  increase  of  pay,  293 
First  lieutenants,  increase  of  pay,  292 
Increased  rates  of  pay  for  officers  and 

men,  duration  of  allowance,  295 
Increase  of  pay  of  enlisted  men,  293 
Increase  of  pay  of  officers,  292 
Lieutenant  colonels,  increase  of  pay,  202 
Longevity  pay  of  officers,  basis  of  allow- 

anee,  295 
Majors,  increase  of  pay,  292 
Rations,  additional  allowance  to  certain 

sergeants,  283 
Reduction    not    intended    by    statutory 

changes,  296 
Retired  pay,  increased  rates  not  to  enter 

into  computation  of,  296 
Second  lieutenants,  increase  of  pay,  202 
Transportation  for  wives  and  children  of 
officers   and   certain   noncommissioned 
officers  on  change  of  station,  295 
Transportation    of   household    goods    on 
change  of  station,  295 
Retirement,  see  Pay  and  allowances,  swyra 
Second  lieutenants,  increase  of  pay,  202 
Transportation   on   change   of  station,   see 

Pay  and  allowances,  supra 
Uniform 

Act  of  1916  declared  to  be  in  full  force 

notwithstanding  act  of  1910,  358 
Right  to  retain  and  wear,  148 
Warrant    officers'    appointment    from    offi- 
cers holding  temporary  commissions,  146 
Wives  of  officers  and  certain  noncommis- 
sioned officers,  transportation  on  change 
of  station,  295 
Wounded  or  disabled  marines,  transporta- 
tion to  and  from  hospital  during  treat- 
ment, 362 

MABJFTB  HOSPITALS 

See  Hospitals  and  Asylums 

MARIHE  INSURANCE 

Antitrust  laws  as  applicable  to  marine  in- 
surance companies,  251 

Association  defined,  251 

Definition 

Associations,  251 

Marine  insurance  company,  251 

Lien  for  use  of  marine  railway,  257 

MARITIME  LIENS 

See  Shipping  and  Navioation 


Conversion  of  funds  received  in  official  ca- 
pacity as  embezzlement,  127 


Subtreasury  at  Baltimore  discontinued,  200 

MASSACHUSETTS 

Subtreasury  at  Boston  discontinued.  209       \ 


MASSEURS 

Licensing  masseurs  at  Hot  Springs  reser- 
vation, 219 

MASTER  AND  SERVANT 

Employment  of  another^s  servant,  liability 
for,  856  note 

Removal  of  action  against  master  and  ser- 
vant from  state  to  federal  court,  613 
note 

Wages,  regulating  payment,  constitution- 
ality of  statute,  863  note 

ICASTERS  OF  VESSEI^S 

Authority  to  procure  necessaries,  257 
Documents  of  vessel 

Duty  to  exhibit,  253 

Liability  for  failure  to  exhibit,  255 

Penalty  for  failure  to  exhibit,  254 
License,  suspension  or  cancellation,  failure 

to  exhibit  documents,  254 
Necessaries,  authority  to  procure,  257 

BCEDALS  OF  H70N0R 

►See  Army;  Pensions 

MEDICAL  DEPARTMENT 

See  Army;  Navy 

MEMORIAL  ADDRESSES 

Illustrations  for  Congresaional  memorial 
addresses,  Bureau  of  Engraving  and 
Printing  to  make,  221 

MERCHANT  ICARINE  ACT 

See  Shipping  and  Navigation 
Housing    shipyard    employees,    repeal    of 
provision,  '134 

MIGRATORY  BIRD  TREATT 

Constitutionality,  511   note 

MILITARY  ACADEMY 

Cadets 

Age  at  time  of  appointment,  138 
Appointment  to  fill  vacancy,  retention  of 
predecessor  for  additional  year,  efTect, 
138 
Breaking  arrest,  punishment,  346 
Failure  of  cadet  to  graduate,  effect  as  to 

appointment  of  successor,   138 
Option  to  prolong  course,  138 
Persons  subject  to  military  law  within 

meaning  of  article  of  war,  330 
Qualification,  138 

Summary  courts-martial,  cadets  not  tri- 
able by,  333 
War  veterans,  age  limit  not  applicable, 
138 
Course  of  instruction,  138 
Court-martial    appointed    by    superintend- 
ent, no  jurisdiction  to  try  armv  officer, 
332 
General  courts-martial,  authority  of  super- 
intendent to  appoint,  331 
Oraduates  in  1920,  date  of  commissions  as 

second  lieutenants,  329 
Ornduates,  priority  in  appointment  as  sec- 
ond lieutenants,  315 
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MUJTABT  ACADEMY  — (Oofirr/) 
Superintendent,  authority  to  appoint  gen- 
eral courts-martial,  331 
Surplus   tools   and   material    belonf^ing   to 
war  department,  transferred  to  the  mili- 
tary academy,  137 
Temporary    buildings,   tools    and    material 
for,  137 

MIIiITART  AKD  NAVAL  SERVICES 

Men  enrolled  under  draft  act,  460  note 

MIUTART  BOARDS 

See  COURTS-MABTIAL 

MILITARY  COMMISSIONS 

See  COUBTS-MABTIAL 

MILITARY  ESTABLISHMENT 

See  Army 

MILITARY  LAW 

See  COURTS-MABTIAL 

Persons  subject  to  military  law,  330 

MILITIA 

See  Abmt;  National  Guard 

MILITIA  BUREAU 

Detail  of  officers  from  army,  300 

MINERAL  LANDS,  MINES  AND  MIN- 
ING 

Adverse  claims 

Admissions,  669  note 

Attachment  against  plaintiff  before  be- 
ginning of  adverse  suit,  ^60  note 

Citizenship  of  adverse  claimant,  668  note 

Evidence,  669  note 

Husband  as  proper  plaintiff  after  con- 
veyance of  interest  in  placer  claim  to 
wife,  668  note 

Mistake  in  name  of  party,  669  note 

Parties,  668  note 

Pleading,  669  note 
Aliens,  reciprocity  provisions,  187-188 
Bureau  of  Mines 

Detail  of  medical  officers  for  health, 
safetv  and  sanitation  work,  138-139 

Field  work,  temporary  details  for,  139 

Children,  employment  in  mines  pro- 
hibited, 201 

Coal  cars,  distribution  by  carrier.  96 
Coal  lands 

Acreage  subject  to  lease,  188 

Advertisements  of  proposed  lease,  188 

Consolidation  of  leases.  189 

Contiguous  ooal  deposits,  modification  of 
lease  to  include,  189 

DomeMic  needs,  license  to  take  coal  for, 
190 

Exhaustion  of  coal  deposits,  lease  of  ad- 
ditional tracts,   189 

Exploratory  work,  permits  for,  188 

Lease,  authority  of  Secretarv  of  Interior, 
188 

Ix'tting  leases  bv  competitive  bidding, 
188 

Modification  of  leases,  189 


I    MINERAL  LANDS,  MINES  AND  MIN- 
ING—(Confrf) 
Coal  lands  —  {Coni'd) 
Occupants  of  land  subject  to  lease,  recog- 
nition of  equitable  rights,  1S8 
■   Prospecting  permits,  188 
Railroads  as  lessees,  188 
Relinquishment  of  entry,  670  note 
Reservation  of  coal  deposits  for  military 

and  naval  uses,  187 
Royalties  payable  to  United  States,  189 
Single    lease    embracing    noncontinuous 
tracts,  189 
Co-operative  work  for  other  departments, 

139 
Discovery  of  vein  or  lode,  667  note 
Expenses   of   co-operative   work  for  other 

departments,  139 
Experimental  mine,  site  of,  139 
Explosives,  plan  for  studying,  139 
Extralateral  rights,  606  note 
Helium,   reservation   by  United  States  of 
right  to  extract  from  natural  gas,  187- 
188 
Hours  of  labor  in  mines,  201 
Klamath  project,  reservation   of  minerals 

from  grants,  205 
Leases  by  United  States,  187-188 
Leases  of  mineral  lands 
Assignment  of  leases,  201 
Cancellation  clause,  201 
Care  in  operation  of  property,  201 
Children,  employment  below  surface  pro- 
hibited, 201 
Coal  lands,  1«8-190 
Conditions,  remedies  for  breach,  201 
Disputes,    provisions    as    to    settlement, 

201 
Fees    and    commissions    payable    under 

leases,  203 
Forfeiture  clause,  201 
Hours  of  labor,  supervision  as  to,  201 
Lands  granted   to  states   as   subject  to 

mineral  leases  by  United  States,  202 
Ijands  subject  to  lease,  187 
Mineral  deposits  subject  to  provisions  as 

to  leasing.  203 
Xumber  of  leases  obtainable  by  one  per- 
son, 199 
Oil  and  gas  lands,  191-197 
Phosphate  lands,  190-191 
Price  of  coal,  regulation,  201 
Relinquishment  of  rights,  201 
Reports  by  lessees,  form,  202 
Reservation  of  minerals  in  lands  granted 

to  states,  202 
Royalties,     etc.,     accruing     to     Unite! 

States,  disposal,  202 
Secretary    of    Interior,    power    to   make 

rules  and  regulations,  201-202 
S(xlium  deposits,   198 
Statements   and   representations  by  les- 
sees, form,  202 
States,  protecting  rights  of,  201 
vSubletting,  201 

Wages,  provision  as  to  payment,  201 
Weighing  coal,  regulation.  201 
Women,  emplovment  below  surface  pro- 
hibited, 201  ' 
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MINERAX*  LAKD8,  MINES  AND  MIN- 

Liability  of  mine  owner  for  negligence  of 
lieensied  manager  or  engineer,  constitu- 
tionality of  statute  imposing,  864  note 
Location 

Department    rules   not    controlling,    667 

note 
Necessity  of  compliance  with  statute,  668 

note 
Notice  of  location,  668  note 
Number  of  claims,  667  note 
Reservation  of  mineral  lands,  666  note 
State  statute  as  local  custom,  667  note 
Mine  rescue  cars,  headquarters,  130 
Mining  leas^,  see  Leases  of  mineral  lands, 

supra 
Oil  and  gas 
Agricultural  lands  containing  minerals, 

entry  on,  196 
Alaska  oil  lands,  occupants  and  claim- 
ants, 107 
Alaska,  prospecting  permits  in,  102 
Conditions  of  permits  and  leases,  193 
Disposal  of  oil  and  gas  produced  before 

application  for  lease,  193 
Duration  of  prospecting  permit,  192 
Lease  to  prospector  or  discoverer  of  oil 

or  gas,  193 
Marking  of  claim  by  prospector,  102 
Occupants     under     claim    before     with- 
drawal of  lands,  rights  to,  186 
Oil  shale  leases,  196-197 
Placer  claims  under  pre-existing  mining 

law,  194-195 
Prospecting  permits,  191-192 
Reservation  for  militarv  and  naval  uses, 

187 
Right  of  way  for  pipe  lines,  200 
Rights   under    pre-existing   mining   law, 

relinquishment,  194-195 
Royalties  accruing  under  leases,  payment 

in  kind,  202 
Unappropriated  deposits  subject  to  lease 

by  competitive  bidding,  194 
Work  required  to  be  done  by  prospector, 

192 
Phosphate  lands 

Acreage  embraced  in  lease,  191 
Advertisement  of  proposed  lease,  100 
Lease  by  Secretary  of  Interior,  100 
Letting    leases    by    competitive    bidding, 

190 
Reservation    of    phosphate   deposits    for 

military  and  naval  uses,  187 
Royalties     pavable     to     United     States, 

191 
Surface  of  land,  use  by  lessee,  191 
Placer  claims 

Conformity  not  practicable.  660  note 
Lode   or   vein  within   placer   claim,   670 

note 
Plat  and   survey   not  essential   to  loca- 
tion, 669  note 
Policy     and     purpose     of    statute,     669 

note 
Property   subject  to   power    of   eminent 

domain,  853  note 
Potassium  lands,  exploration  in  forest  re- 
serves, 670  note 


MINEBAI«  LANDS,  MINES  AND  MIN- 
ING—(Cowl'rf) 

Prospecting  permits 
Cancellation,  198 
Coal  lands,  188 
Oil  and  gas,  191-192 
Sodium  lands,  198 

Public  health  service,  detail  of  medical 
officers  for  work  with  bureau  of  mines, 
138 

Reservation  for  military  and  naval  pur- 
poses, 187 

Reservation  of  mineral  lands,  666  note 

Sodium  lands,  reservation  of  deposits  for 
military  and  naval  uses,  ld7 

Transportation  of  coal,  distribution  of  coal 
cars  by  carrier,  96 

Tunnel  site  as  mining  property,  668  note 

Wages  of  miners,  periodical  payment,  201 

W/eighing  coal,  201 

Women,  employment  in  mines  prohibited, 
201 

MINNESOTA 

Station  of  coast  guard  on  Lake  Superior, 
28 

MINTS 

Assistant  treasurer's  duties  and  functions, 
transfer  to  mints  of  United  States,  209 

HISSOUBI 

Subtreasury  at  St.  Louis  discontinued,  209 

MONET 

Coimterf citing   dyes    for    coins   of    United 

States,  714  note 
National   bank   notes,    for   what   demands 

receivable,  140 

MONOPOLIES 

See  Trade  Combinatioxs  and  Trusts 

MOOT  QUESTIONS 

See  Supreme  Court 

MOJIATORIUM 

See  Soldiers'  and  Sailors*  Civil  Relief 

MORTGAGES 

See  Federal  Farm  Loan  Act 

Foreclosure,  appeal  bond,  653  note 

State   law  as   rule  of  decision  in  federal 

courts,  646  note 
Vessels,  see  Ship  Mortgage  Act 

MOTION  PICTURES 

Obscene  films,  penalty  for  importation  or 
transportation,  153-154 

MOTOR  BOATS 

Definition,  671  note 

MOTOR  VEHICLES 

Allowance  to  government  employees  for 
use  in  traveling,  366 

Automobiles  used  to  reduce  traveling  ex- 
penses of  Agricultural  Department,  8 
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MOTOR  VBHICI<E8—( ConfW) 
Expenditure   of   appropriations   by   execu- 
tive   departments    for    maintenance,    re- 
pair or  operation,  291 
Motorcycles   used  to  reduce   traveling   ex- 
penses of  Agricultural  Department,  8 
Transfer  of  surplus  vehicles  by   Secretary 
of   War   to   Department  of   Agriculture, 
289 

MUNIOIPAI*  CORPORATION  ^ 

Charter  as  contract,  832  note 
State    decisions     as    binding    on    federal 
courts,  647  note 

MUNITION  MANUFACTXTRERS 

See  Internal  'Revenue 

NATIONAL  BANKS 

See  Federal  Reserve  Banks 

Capital,    amount   required,    population    as 
effecting,  673  note 

Cashier,    acting    as    loan    agent    for    de- 
positor, 671  note 

Circulating  notes,   issuance   and   effect   as 
money,  140 

Collections 
Agency,  672  note 
Limitations  relating  to  charges,  683  note 

Corporate  existence,  termination,  679  note 

Depositories  of  public  moneys,  knowledge 
of  treasury  regulations,  673  note 

Deposits,    receipt    of    special    deposit,    672 
note 

Directors 

Excessive  loans,  681  note 
Management  of  bank,  duties  and  liabil- 
ity in  respect  of,  679  note 
Statutory  law,  679  note 
Thefts  by  employees,   liability  for,   679 

note 
Violation  of  law,  679  note 

Discounting  bills  and  notes,  672  note 

Dissolution  and  receivership 
Claims  of  depositors,  679  note 
Comptroller's   authority   to   appoint    re- 
ceiver, 682  note 
Deposits,  actions  for,  679  note 
Directors'  liability  for  violating  law,  679 

note 
Priority  of  claims,  679  note 

Examiners,  designation  of  chief  of  examin- 
ing division,  271 

False  entries  by  officers 
Aiders  and  abettors,  677  note 
Evidence,  677  note 
Indictment.  676  note 
Intent,  676  note 

Federal    reserve    bank,    establishment    of 
rates  of  discount,  141 

Guaranty  of  negotiable  paper,  671  note 

Incidental  powers,  see  Powers,  infra 

Insolvency,    see    Dissolution    and    receiver- 
ship, supra 

Indorsement  of  negotiable  paper,  671  note 

Interest 

See  Usury,  infra 

Payment  in  advance,  674  note 

Rate  allowed  bv  state  law,  674  note 


NATIONAL  BANKS  — (Cont'<2) 

Liquidation,  see  Dissolution  and  receiver- 
ship, supra 
Loans,  limitation  of  amount,  675  note 
Misapplication  of  funds  by  officers 

Definition  and  scope,  675  note 

Elements  of  offense,  675  note 

Evidence,  675  note 

Instructions,  676  note 

Intent,  675  note 
Offenses 

Certificate     of     deposit     issued    gratui- 
tously, 675  note 

False   entries    distinguished    from   mis- 
application of  funds,  675  note 

Misapplication  of  funds,  675  note 

President's   authority    to   settle   claims, 
671  note 

Vice-president,     borrowing     money     on 
credit  of  bank,  671  note 
Powers 

Borrowing  money,  671  note 

Collections,  672  note 

Discounting  paper,  672  note 

Endorsement  or  guaranty  of  negotiable 
paper,  67il  note 

Independent    business    enterprises,    673 
note 

Purchase  of  notes,  672  note 

Receiving  deposits,  672  note 

Street  railroad,  operation  by  bank,  673 
note 
President,  see  Officers,  supra 
Rate  of  interest,  see  Interest,  supra 
Receivers,  amendment  of  statute,  679  note 
Special  deposits,  power  to  receive,  672  note 
Stockholders'  individual  liability,  enforce- 
ment, 679  note 
Stock,   taxation,  deduction   on  account  of 

banks  holding  federal  reserve  bank  stock, 

678  note 
Suits  by  and  against  national  banks,  juris- 
diction of  district  court,  603  note 
Taxation  by  states 

Exemptions  and  deductions,  677  note 

Nontaxable  property  belonging  to  bank, 
677  note 
Usury 

See  Interest,  supra 

Exclusiveness  of  statutory  remedy,  674 
note 

Proof  of  usury,  674  note 

Recovery   back    of    twice    amount   paid, 
674  note 

Set-off  of  interest  paid,  674  note 

NATIONAL  BVREAV  OF  8TANDABD8 

See  Weights  and  Meiasubes 

NATIONAL  OEMETEBJEB 

See  Cemetebies 

NATIONAL    FARM    LOAN    ASSOCIA- 
TIONS 

See  Federal  Farm  Loan  A ssoa audits 

NATIONAL  GUARD 

See  National  Guard  Reserve 
Animals  for  National  Guard,  how  supplied, 
325 
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NATIONAL  GVABJ^-^iConrd) 

Clothing,  etc.,  issuance  bv  Secretary  of 
War,  381 

Committee  to  organize,  299 

Corps  areas,  strength  of  national  guard  in, 
299 

Discharge  of  enlisted  men,  323 

Drafting  into  Federal  service,  327 

Enlisted  men,  discharge,  323 

Enlistments,  322 

Federal  enlistment  contract,  32:^ 

Federal  pay,  361 

Funds  allotted  for.  support  of  National 
Guard,  availability  .for  purchases  and 
help,  325 

Location  and  designation  of  units  between 
limits  of  particular  state  or  territory, 
how  determined,  299 

Mexican  border  medals  and  ribbons,  issu- 
ance, 361 

Officers 

Assignment  to  duty  with  regular  army, 

pay  and  allowances,  325 
Qualifications,  323,  324 

Organization,  299 

Part  of  army  of  United  States,  298 

Pay  for  National  Guard  enlisted  men,  326 

Pay  for  National  Guard  officers,  326 

Rank  of  officers  in  several  grades,  how  de- 
termined, 328 

Reorganization,  299 

Second  lieutenants  in  regular  army  ap- 
pointed from  National  Guard,  315 

Sergeants  of  regular  army  detailed  for 
duty  with  National  Guard,  provision  re- 
pealed, 316 

Service  in  war  with  Germany,  names,  num- 
bers, designations,  etc.,  to  be  preserved 
in  reorganization,  299 

Territorial  distribution,  299 

Units,  minimum  enlisted  strength,  322 

NATIONAIi  GUARD  RESERVE 

Drafting  into  Federal  service,  327 
Enlistments,  324 
Oath,  324 

Pay  and  allowances,  324 
Reserve    battalions    for    recruit    training, 
provisions  of  act  of  1916  repealed,  324 

NATIONAIi    HOME    FOR    DISABI.ED 
VOLUNTEER  SOLDIERS 

See  Soldiers'  Homes 

NATIONAL  PARKS 

See  PUBUC  Pabks 

NATIONAL    SCHOOL    OF    DOMESTIC 
ARTS  AND  SCIENCES 

Appropriation  to  purchase  land  and  build- 
ings, 45 

NATURAL  GAS 

See  Oil  and  Gas 

NATURALIZATION 

Absence  abroad  pending  application,  685 
note 


NATURALIZATION  —  ( Con  /  'cZ ) 
Alien  enemies 

Petition  filed   after  declaration  of  war, 

686  note 
Petition  filed  on  verge  of  war,  685  note 
Cancellation  of  certificate 

False  statement  as  renunciation  of  for- 
eign allegiance,  685  note 
Fraud   as  ground   for   cancellation,   685 

note 
Grounds  for  cancellations,  685  note 
Jurisdiction    to    cancel    certificate,    686 
note 
Continuous  residence  in  country.  685  note 
Declaration  of  intention 
Amendment  of  nunc  pro  tunc  order,  684 

note 
Date  of  arrival,  684  note 
Dismissal   for  lade  of   prosecution,   686 
note 
Free  white  persons,  684  note 
Hindu  as  white  person,  684  note 
Petition  filed  on  verge  of  war,  686  note 
Qualification  of  applicant,  686-687  note 
Residence  in  country,  685  note 

NAVAL  ACADEMY 

Civilian  professors  and  instructors,  re- 
adjustment of  pay,  294 

Midshipmen  deficient  in  studies,  re-exami- 
nation, 141 

Naval  academy  band,  base  pay,  293 

Pay  of  civilian  professors  and  instructors, 
294 

NAVAL  RESERVE  FORCE 

See  Navy 

NAVY 

See  Abtic9.es  fob  Government  of  Navy; 
Coast  Guard;  Mabine  Cobps;  Naval 
Academy;  Naval  Resebve  Fobce;  Wab 
Risk  Insubance 

Age  limit  for  promotion,  149 

Aircraft  operation,  adjustment  of  claims 
for  damages,  143 

Air  service,  control  of  all  aerial  operations 
attached  to  fleet,  359 

Cabin  cooks,  base  pay,  293 

Cabin  stewards,  base  pay,  293 

Captains,  increase  of  pay,  292 

Change  of  station,  see  Pay  and  allowances, 
infra 

Chief  petty  officers 

Permanent  appointments,  base  pay,  293 

Coal  deposits  in  public  lands  reserved  for 
naval  purposes,  187 

Conunanders,  increase  of  pay,  292 

Commissioned  officers,  see  Officers,  infra 

Commutation  of  rations,  144 

Damages  from  operation  of  aircraft,  ad- 
justment of  claims,  143 

Deaths  in  navy,  six  months'  pay  to  de- 
pendents, 144 

Dental  surgeons,  see  Medical  department, 
infra 

Deserter  from  navy,  pardon  as  restoring 
eligibility  for  re-enlistment,  688  note 

Deserters,  pardon  as  restoring  eligibility 
to  re-enlistment,  812  note 
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NAVY  — (Con  rrf) 

Discharged  sailors  receiving  treatment 
from  health  service,  purchase  of  navy 
stores,  363 

Discharge  from  naval  service  as  prevent- 
ing trial  by  court  martial,  392  note 

Enlisted  men 

Back  pay  at  increased  rate,  294 

Base  pay,  293 

Bonus  for  re-enlistment,  14S 

Commutation  of  quarters,  heat  and  light, 

292 
Deserter,  pardon  as  restoring  eligibility 

for  re-enlistment,  688  note 
Firemen,  first  class,  base  pay,  293 
Firemen,  second  class,  base  pay,  293 
Firemen,  third  class,  base  pay,  293 
Nonrated  men,  first  class,  base  pay,  293 
Nonrated  men,   second   class,   base   pay, 

293 
Nonrated  men,  third  class,  base  pay,  293 
Pardon    as    restoring    eligibility    of    de* 

serter  for  re-enlistment,  812  note 
Re-enlistment,  itime  as  affecting  rate  to 

benefits,  294 
Terms  of  enlistment,  149 
Travel  pay,  148 
Uniform,  right  to  retain  and  wear,  148 

Ensigns,  increase  of  pay,  292 

Families   of   officers   and   certain    noncom- 
missioned officers 
Transportation  on  change  of  station,  295 

Female  Nurse  Corps,  increase  of  pay,  293 

Foreign  decorations  conferred  on  naval 
officers,  815  note 

Government-owned  vessels,  use  by  navy  de- 
partment without  payment  of  charter 
hire,   145 

Hvdrographic  office,  detail  of  naval  officers, 
143 

Lieutenant  commanders,  increase  of  pay, 
292 

Lieutenants,  increase  of  pay,  292 

Longevity  pay,  see  Pay  and  allowances, 
supra 

Marines,  see  Mabine  Corps 

Mates',  base  pay,  293 

Medical   department 

Acting    assistant    dental    surgeons,    in- 
crease of  pay,  292 
Assistant  surgeons,  increase  of  pay,  292 

^ess  attendants,  base  pay,  293 

Minerals  in  public  lands  reserved  for  naval 
uses,  187 

Musicians,  base  pay,  293 

Naval  militia,  temporarv  reorganization, 
144 

Noncommissioned  officers 
Base  pay,  293 

Chief  petty  officers,  base  pay,  293 
Petty  officers,  first  class,  base  pay,  293 
Petty  officers,  second  class,  base  pay,  293 
Petty  officers,  third  cIprs.  base  pav.  203 
Transportation    for   wives   and    children 
on  change  of  stntion,  295 

Nurse  Corps,  aee  Medical  department,  supra 

Officers 

Age   for   appointment   in    permanent   es- 
tablishment, 148 


NAVY— (Cont'd) 

Officers  — (Con  frf) 
Age  limit  for  promotion,  149 
Allowances  to  officers,  e^(   Pay  and  al- 
lowances, infra 
Appointment  from  navu,  reserve,  classi- 
fication, 147 
Back  pay  at  increased  late,  294 
Entering  service  of  South  American  re- 
publics, 150 
Pay  of  officers,  see  Pay  and  allowances, 

infra 
"  Permanent  station,''  295 
Promotion  of  captains,  commanders  and 

lieutenant  commanders,  688  note 
Promotion  of  staff  officers,  698  note 
Promotion  while  awaiting  trial  by  gen- 
eral   court    martial    aa    <;onstructive 
pardon,  813  note 
Rank  after  retirement,  688  note 
Hank  of  line  officer  retired  while  serving 
as  chief  of  bureau  or  judge  advocate 
general,  688  note 
Retirement  after  relinquishing  office  of 

chief  of  bureau,  688  note 
Temporary  officers,  eligibility  for  perma- 

ment  establishment,  147 
Temporary   officers,    retirement   for   dis- 
ability, 146 
Transportation   for   wives    and   children 
on  change  of  station,  295 
Oil  and  gas  in  public  lands  reserved  for 

naval  purposes,  187 
Pay  and  allowances 

Acting    assiatant    dental    surgeons,    in- 
crease of  pay,  292 
Acting    assistant    surgeons,    increase   of 

pay,  292 
Additional  pay  of  officers,  292 
Appropriations  available,  296 
Back  pay  at  increased  rate,  294 
Base    pay    of    noncommissioned    officers 

and  enlisted  men,  293 
Cabin  cooka,  base  pay,  293 
Cabin  stewards,  base  pay,  293 
Captains,  increase  of  pay,  292 
Chief  petty  officers,  base  pay,  293 
Conunanders,  increase  of  pay,  292 
Commutation  of  quarters,  heat  and  light, 
provision  for  officers  applicable  to  en- 
listed men,  292 
Commutation  of  quarters,  heat  and  light, 
provision   for    officers    made    for   war 
with  Grermany  continued,   292 
Congressional    committee   to   investigate 

and  report,  296 
Enlifited  men,  base  pay,  293 
Ensigns,  increase  of  pay,  292 
Firemen,  first  class,  base.pay^  293 
Firemen,  second  class,  base  pay,  203 
Firemen,  third  class,  base  pay,  293 
Increased  rates  of  pay  for  officers  and 

men,  duration  of  allowance.  295 
Increase  of  pay  of  officer*,  292    *  ' ' 
Lieutenant  commanders,  increase  of  pay, 

2&2 
Longevity   pay  of   officers,  •  basis  of  al- 
lowance, 295 
Mates,  base  pay,  293 
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NAVY— (Cont'd) 
Pay  and  allowances  —  {CanVd) 
MesB  attendants,  base  pay,  293 
Naval  officers,  see  Navy 
Noncommissioned  officers,  base  pay,  293 
Nonrated  men,  first  class,  base  pay,  293 
Nonrated  men,   second   class,  base  pay, 

293 
Nonrated  men,  third  <.>lass,  base  pay,  293 
Petty  officers,  first  class,  base  pay,  293 
Petty  officers,  second  class,  base  pay,  293 
Petty  officers,  third  class,  base  pay,  293 
Keduction    not    intended    by    statutory 

changes,  296 
Retired  pay,  increased  rates  not  to  enter 

into  computation  of,  296 
Steerage  cooks,  base  pay,  293 
Steerage  stewards,  base  pay,  293 
Transportation  for  wives  and  children  of 

officers   and    certain    noncommissioned 

officers  on  change  of  station,  295 
Transportation    of   household    goods    on 

change  of  station,  295 
Wardroom  cooks,  base  pay,  293 
Wardroom  stewards,  base  pay,  293 
Warrant    officers,    increase    of    pay,    293 
W^arrant    officers,    stewards    and    cooks, 

base  pay,  293 
Permanent  station,  meaning  of  term.  295 

Petroleum  reserve 

Appropriation    for    government    use    of 
properties  within  reserve,  142 

Royalties  from  lands  within  reserves,  pro- 
vision for  payment,  143 
Petty  officers 

First  class,  base  pay,  293 

Second  class,  base  pay,  293 

Third  class,  base  pay,  293 
Phosphate  deposits  in  public  lands  reserved 

for  naval  purposes,  187 
Promotion   of  officer  while  awaiting  trial 

by  general  court  martial  as  constructive 

pardon,  813  note 
Rations,  commutations,  144 
Reenlistments,  see  Enlisted  men,  supra 
Reserve  force 

Employment  on  active  duty,  146 

Enrollment  for  general  service,  146 

Enrollment    of    attendance    at    summer 
schools  for  boys,  143 

Examination   as   prerequisite   to   higher 
provisional  rank,  689  note 

Fleet  naval  reserve,  retainer  pay,  294 

Officers  eligible  for  commissions  in  navy, 

147 
Officers,  number,  146 
Officers,  retirement  for  disability,  146 
Officers,    temporary    appointments    con- 
tinued in  force,  146 
Retainer  pay  of  fleet  naval  reserve,  294 
Temporary  reorganization,  144 
Withholding  retainer  pay,  149 
Retirement,  see  Pay  and  allowances,  supra 
Sodium  in  public  lands  reserved  for  naval 

purposes,  187 
Steerage  cooks,  base  pay,  293 
Steerage  stewards,  base  pay,  293 
Summer  schools  for  boys.  143 
Surgeons,  see  Medical  department,  supra 


NAVY  — (Cont'd) 
Transportation  on   change  of   station,   see 

Pay  and  allowances,  supra 
Uniform 
Act  of  1916  declared  to  be  in  full  force 

notwithstanding  act  of  1919,  358 
Protection  of,  149 
Wardroom  cooks,  base  pay,  293 
Wardroom  stewards,  base  pay,  293 
Warrant  officers 
Appointment     to     permanent     rank     or 

grade,  147 
Increase  of  pay,  293 
Stewards  and  cooks,  base  pay,  293 
Temporary  officers  appointed  to  perma- 
nent grades,  rank  and  precedence,  148 
Wives  of  officers  and  certain  noncommis- 
sioned officers,  transportation  on  change 
of  station,  295 

NECESSARIES 

See  Shipping  and  Navigation 

NEQBOES 

Condition  in  deed  against  sale  or  lease  to 
negroes,  effect  as  abridging  privileges 
and  immunities  of  citizens,  857  note 

Exclusion  from  juries  as  denial  of  equal 
protection  of  law,  877  note 

Separate  accommodations  on  public  con- 
veyances, 824  note 

NEUTRAIiITT 

Enlisting  in  foreign  service,  704  note 

NEW  ORI<EANS 

Commiasioner    of     Immigration     at    New 

Orleans,  compensation,  47 
Subtreasury  at  New  Orleans  discontinued, 

209 

NEW  TRIAL 

Circuit  court  of  appeals,  power  to  order 

new  trial,  640  note 
Defect  in  pleading,  660  note 
Discretionary  power  of  trial  court,  640  note 
Error  in  instruction,  660  note 
Exception  to  ruling  not  taken,  660  note 

NEW  TORK 

Subtreasury  at  New  York  discontinued.  209 
United  States  district  courts  in  New  York, 
129-130 

NON-INTERCOURSE 

See  Trading  With  Enemy 

NONRESIDENTS 

Discrimination  against  nonresidents,  843 
note 

NORTH  CAROLINA 

United  States  district  court,  additional 
terms  at  Raleigh,  repeal  of  provision  for, 
132 

NUISANCES 

Diseased  plants  in  District  of  Columbia,  7 
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NUBSE  CORPS 

fc>ee  Abmy;  Navy 

OATH 

Administration,  power  of  members  of 
Labor  Board,  91 

Power  to  administer,  commission  to  in- 
vestigate mail  transportation,  167 

OBLIGATION  OF  CONTRACTS 

See  Impairment  of  Obligation  of  Con- 
tracts 

OBSCENITY 

Penalty  for  importing  or  tran«porting 
obscene  or  immoral  books,  pictures,  etc., 
153-154 

Penalty  for  receiving  from  carrier  obscene 
or  immoral  book,  picture,  etc.,  153-154 

OCCUPATIONS 

Equal  protection  of  law  in  regulating  pur- 
suit, 878  note 

Regulating  pursuit  of  occupations,  due  pro- 
cess of  law,  868  note 

State  regulations  as  abridging  privileges 
and  immunities  of  citizens,  857  note 

OFFICERS  OF  MERCHANT  VESSELS 

Pilots,  suspension  of  license,  680  note 

OFFICERS*  RESERVE  CORPS 

See  Army 

Part  of  army  of  United  States,  298 

OHIO 

Subtreasury  at  Cincinnati  discontinued,  209 

OIL  AND  GAS 

See  Mineral  Lands,  Mines  and  Mining  ; 

PuBuc  Lands 
Interstate  commerce  act  as  applicable  to  oil 

pipe  lines,  93 
Naval  petroleum  reserves,  see  Xavy 
Pipe  lines,  regulation  as  within  power  of 

state  utility  commission,  852  note 
Reservation  of  deposits  in  public  lands  for 

military  and  naval  purposes,  187 

OIL  SHALE 

See  Mineral  Lands,  Mines  and  Mining 

OLEOMARGARINE 

Conspiracy    to   violate    law,    effect    of    ac- 
quittal, 540  note 
Indictment  for  violation  of  law,  540  noto 
Sale  of  forfeited  business  by  collector  as  in- 
cluding trademark,  540  note 

OPrCTM 

Conspiracy  to  violate  law,  prosecutiojis  for. 
537  note 

Constitutionality  of  regulation  of  traffic, 
537  note 

Kvidenre  to  show  violation  of  law,  other 
offenses,  538  note 

Harrison  Act  not  in  conflict  with  state 
statute  regulating  traffic,  537  note 

Indictment,  negativing  exceptions  in  stat- 
ute, 540  note 


OPIUM— (Cow  rrf) 

Instructions  in  prosecution  for  violation 
of  law,  539  note 

Medicinal  purposes,  evidence  to  rebut 
claim  that  drug  was  furnished  for,  537 
note 

Opinion  evidence  to  prove  nature  of  article 
sold,  539  note 

Penalty  for  emuggling,  493  note 

Physician  obtaining  opium  for  personal 
use,  537  note 

Physician's  prescription,  sale  with  knowl- 
edge of  intent  to  violate  law.  537  note 

Smuggling  opium  into  United  States,  lia- 
bility of  vessel,  523  note 

State  regulatory  statute  not  in  conflict 
with  Harrison  Act,  537  note 

ORDNANCE  DEPARTMENT 

See  Army 

OREGON 

Bird    reservation    in    Oregon    restored   to 

public  domain,  205 
Reconveyance    to    United    States    of    land 

granted,  207 

OREGON    AND    CALIFORNIA    RAIL- 
ROAD 

See  PuBuc  Lands 

OSTEOPATHY 

See  Physicians  and  Surgeons 

OVERT  ACT 

Siee  Seditious  Conspiracy;  Treason 

PANAMA  CANAL 

Employees,  number  and  rate  of  compensa- 
tion, 223 

Wages  of  employees,  revision  of  scale,  788 
note 

PANAMA  RAILROAD  CO. 

Kxemption  of  government  owned  vessels 
from  arrest  not  applicable  to  Panama 
Railroad  Company,  232 

PARDON 

Promotion  of  naval  oflScer  while  aw^aiting^ 
trial  by  general  court  martial  as  con- 
Htnictive  pardon,  816  note 


See  Public  Parks 


Citizenship,  269 

Revival  of  discharged  debt,  413  note 

PASSPORTS 

Fees 

Application  fee,  151 

Application  of  alien  for  vis^,  151 

Passport  fee,  151 

Persons  exempted  from  fees,  151 

Return  of  fees  on  refusal  of  proper  offi- 
cer to  vis^  passport,  162 
Governor   of   Porto   Rico,   power   to  issue 

passports,  690  note 
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PASSPORTS —  ( Con  t'(; ) 
Issuance  to  persons  not  citizens,  repeal  of 

statute  authorizing,  16 
Vise 

Fee  for  executing  application  of  alien  for 

Yi9&,    151 

Persons  exempted  from  payment  of  fee, 

151 
Refusal  of  proper  oflScer  to  vis6  passport, 

refund  of  fees,  152 
Time  limited  for  use  of  vis^,  151 
Validity  of  passport  or  vis6,  limitation 

of  time,  151 

PATENTS 

Abandonment 

Disuse  of  patents,  694  note 
Experimental  use,  694  note 
Unreasonable  delay  in   application,  694 
note 
Action,  see  Infringement,  infra 
Action    for   royalties   not   removable,   609 

note 
Alien  enemy's  patents,  license  to  use,  803 

note 
Anticipation,  see  Novelty  and  anticipation, 

infra 
Appeals 

Conclusiveness    of     decision     of     patent 

office,  697  note 
Decision  of  question  of  fact,  696  note 
Decisions  appealable,  697  note 
Jurisdiction  of  appellate  court,  697  note 
Application 

See  Specifications  and  description,  infra 
Delay  in  filing  application,  691  note 
Second    application    making    conflicting 

claims,  691  note 
Unreasonable  delay  as  abandonment,  694 
note 
Assignments 

Improvement  as  passing  by  assignment 

of  patent,  697  note 
Title  of  assignee,  697  note 
Unpatented  invention,  assignability,  697 
note 
Claims  in  application 

Amendment  of  claim,  696  note 

Construction,  695  note 

Construction  of  claims  for  improvements, 

695  note 
Construction  of  claims  of  pioneer  inven- 
tion, 695  note 
Element  defined  by  claim,  695  note 
Essentials  and  scope  of  claims,  696  note 
Estoppel   by   acquiescence   in   claim,   690 

jiote 
Object  of  claims,  695  note 
Process  patent,  claims  for,  696  note 
Rejection  of  claim,  696  note 
Reversible    attributes   in    invention,    696 

note 
Rigbts  determined  by  claim,  696  note 
Scope  of  claims,  696  note 
Specifications     and     description,     claims 

construed  with,  695  note 
Value  of  contribution  to  art,  696  note 
Combinations,  see  Invention,  infra 
Damages   see  Infringement,  infra 


PATENTS  —  ( Cont'd ) 
Description  of  invention,  see  Specifications 

and  description,  infra 
Design  patents 

Aesthetic  value,  701  note 
Invention,  necessity,  701  note 
New  combinations  of  old  forms   in   de- 
signs, 701  note 
Novelty,  amount  of,  701  note 
Employer   as   entitled   to   patent    for   em- 
ployee's invention,  691  note 
Equivalents,  see  Invention    infra 
Fees,  refunding  excess  charges.  152 
Improvements,    gee    Patentable    inventions, 

tw /ra- 
in fringement 

Aggravation    of    damages,    wanton    in- 
fringement. 699  note 
Assignment   of   infringing   contract,    ef- 
fect, 690  note 
Contempt    as    increasing    damages,    690 

note 
Co-owner's  liability.  698  note 
Corporate  officers  "as  li&ble,  698  note 
Damages,  defendant's  profits  as  measure 

of,  699  note 
Decree  and  award,  700  note 
Discovery  in  advance  of  trial,  699  note 
Evidence,    contents    of   file    wrapper    of 

patent,  699  note 
Exemplary  damages,  690  note 
Government,  remedy  against,  700  note 
Infringement  of  patent   for  part  of  de- 
vice   699  note 
Laches,  700  note 
Limitation  of  actions.  700  note 
Losses  incurred  by  defendant  as  effect- 
ing damages,  699  note 
Persons  liable  to  sue,  698  note 
Pleading,  698  note 

Profits  as  measure  of  damages,  699  note 
Profits  lost  as  element  of  damages.  699 

note 
Recovery,  699  note 

Remedy  in  equity,  see  Injunctions,  infra 
Res  adjudicata,  effect  of  award  of  dam- 
ages, 699  note 
Statutory  defenses,  699  note 
United  States,  remedy  against,  700  note 
Wanton  infringement  as  aggravation  of 
damages,  699  note 
In.iunctions 

Ceasing    infringement    and    promises    to 
I  abstain,  700  note 

Decree  in  prior  litigation,  700  note 
Patent  near  expiration,  700  note 
Threatened    or    continued    infringement, 

700,  note 
Violation  of  covenants  in  license  agree- 
ment   700  note 
Interferences 

Amendment  of  application,  690  note 
Burden  of  proof.  696  note 
Presumption  of  inventorship,  696  note 
Priority,  award  on  record,  696  note 
Priority,  proof  beyond  reasonable  doubt, 

696  note 
Review  of  decision,  696  note 
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PATENTS— (Conrd) 
Invention 
Attributes  of  invention,  692  note 
Combination  by  union  of  parts,  692  note 
Combination  of  mechanical  equivalents. 

692  note 

Combination  of  old  elements,  692  note 

Commercial  success,  693  note 

Double  use,  693  note 

General  and  extensive  use,  693  note 

Mechanical    equivalents,    application    of 

doctrine,  692  note 
New  and  useful  result  as  necessary,  693 

note 
Old  devices  brought  together,  693  note 
Omission   of   element    of   similar    inven- 
tion, 692  note 
Reduction  to  practice,  ft93  note 
Substitution  of  equivalents,  692  note 
Test    of    patentable    combinations,    692 

note 
Use    as    evidence   of    inventive    novelty, 

693  note 
Inventions  patentable 

See  Patentable  inventions,  infra 
Issuance,  doubts  resolved  in  favor  of  pat- 
entability, 696  note 
Licenses 

Construction  of  licenses,  697  note 
Contracts     with     salesmen     as     license 

agreements,  697  note 
Estoppel  of  licensee,  697  note 
Implied  license,  697  note 
Nature  and  requisites.  697  note 
Operation  and  effect  of  license,  697  note 
Priority    over     subsequent    assignment, 

697  note 
Waiver    of    delivery   of    formal    license, 
697  note 
Marketing  patented  articles,  698  note 
Mechanical  equivalents,  see  Invention,  supra 
Nature  of  patent,  691  note 
Novelty  and  anticipation 

Adaptability  of  prior  device  to  functions 

covered  by  invention  claimed,  694  note 

Analogous  arts  producing  same  results, 

694  note 

Burden  of  proving  priority,  694  note 

Disclosure  of  various  elements  of  com- 
bination, 694  note 

Evidence  of  anticipation,  694  note 

Knowledge  of  inventor,  693  note 

Publication,  device  described  in  foreign 
printed  publication,  694  note 

Reduction  to  practice,  prior  public  use, 
693  note 

Unsuccessful  device,  694  note 
Patentable  inventions 

Differentiation  from  prior  art,  691  note 

Improvement     from     patentable     device, 
091  note 

Process  and  apparatus  as  single  inven- 
tion, 691  note 
Persons  entitled  to  patents 

Coniplianee    with    statutory    conditions, 
691  note 

Diligence  in  reducing  invention  to  prac-    ! 
tice,  691  note 

Hired  inventor,  691  note 


PATENTS— (Con/ W) 

Prior  art,  differentiation  from,  691  note 
Process  and  apparatus  as  single  invention, 

691  note 
Purpose   and   effect   of   patent    right,   691 

note 
Reissue  of  defective  patents 

Abandonment  presumed  from  delay,  696 
note 

Laches,  696  note 

Object  of  the  law,  696  note 
Right   to  patent,   see  Persons  entitled  to 

patents,  supra 
Specifications  and  description 

Amendments,  695  note 

"  Best  mode  "  of  applying  principle,  695 
note 

Construction   by  person   skilled   in   art, 
695  note 

Essential  features,  695  note 

Invention    as   measured   by   description, 
694  note 

Sufficiency,  695  note 
State  courts,  jurisdiction  of  contracts  re- 
lating to  patents,  602  note 
Subjects  of  patents,  see  Patentable  inven- 
tions, supra 

PAT  AND  AIXOWANCE8 

See  Army;  Coast  and  Geodetic  Suh\'ey; 
Coast  Guard;  Makixe  Corps;  Naval 
Reserve  Force;  Navy;  Pitblic  Health 
Service 

PEDDLERS 

Taxation  bv  states,  constitutionalitv,  829 
note 

PEN  All  I«AW8 

See  Criminal  Law;  Espionage  Act 

Abortion,  penalty  for  importing  or  trans- 
porting abortifacient,  153-154 

Advice  by  attornev  as  assisting  criminal. 
711  note 

Affidavits,  forgery,  alteration,  etc.,  for  pur- 
pose of  defrauding  government,  704  note 

Bribery  of  federal  officer,  baggage  porter 
on  railroad  under  federal  control,  707 
note 

Census,  disclosure  of  confidential  informa- 
tion furnished  to  bureau.  14-15 

Civil  rights,  conspiracy  to  prevent  free  ex- 
ercise, 704  note 

Conspiracy,  see  Seditious  conspiracy,  infra 

Conspiracy    to    commit     offenses    against 
I'nited  States 
Acquittal  of  some  defendants,  eflFect,  710 

note 
Bankruptcy    act,    offenses    against,    707 

note 
"  Conspiracy,"'     use     in     common     law 

sense.  707  note 
Defrauding  government,  707  note 
Evidence,  710  note 

Impairing    lawful    function    of    govern- 
ment department,  707  note 
Indictment,  708-710  note 
Jurisdiction,  708  note 
Xature  and  quality  of  act,  708  note 
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PENAI*  LAWS— (Con fd) 

Conspiracy    to    commit    offenses    against 
United  States— (Con/'rf) 
New  trial,  711  note 
Overt  acts,  708  note 
Venue  of  prosecution,  708  note 

Counterfeiting,  see  Forgery  of  writings  to 
defraud  United  States,  infra 

Counterfeiting  dies  for  coins  of  United 
States,  indictment,  714  note 

Desertion,  concealing  or  harboring  desert- 
ers from  military  or  naval  service,  711 
note 

Embezzlement  of  military  stores,  equip- 
ment, etc.,  706  note 

Embezzling  public  property,  712  note 

Enlisting  in  foreign  service,  704  note 

Explosives,  stardard  of  care  in  transpor- 
tation, 716  note 

False  claims  against  government 
Claim  originally  valid,  705  note 
Indictment.  705  note 

Falsely  pretending  to  be  officer 

Construction  of  statute,  "  under  the  au- 
thority   of    the    United    States,"    705 
note 
Evidence,  705  note 
Indictment,  706  note 
Representations   as   to   official    capacity, 

sufficiency  of  averment,  705  note 
Variance,  706  note 

Forgery    of    writings    to    defraud    Unitetl 
States 
Affidavit,  insufficiency  as  ground  for  ob- 
jection to  indictment,  704  note 
Character  of  instrument,  704  note 
Elements  of  offense,  704  note 
False  statement  in  genuine  instrument, 
704  note 

Hindering  execution  of  any  law  of  the 
United  States,  joint  resolution  as 
"law,"  702  note 

Internal  revenue,  aiding  and  abetting  of- 
fenses against,  717  note 

Lands  reserved  or  acquired  for  exclusive 
use  of  government,  jurisdiction  over,  716 
note 

Larceny  of  military  equipment,  stores,  etc., 
706  note 

Larceny  of  public  property,  712  note 

Mailing  poisonous,  explosive  or  inflamma- 
ble articles,  152,  153 

Misdemeanors,  what  are,  717  note 

Obscene  books,  pictijres,  etc.,  punishment 
for  importation  and  transportation, 
153-154 

Overthrow  of  government,  force  as  element 
of  offense,  703  note 

Perjury 

Affidavit    for    exemption    from   military 

service.  713  note 
"  Competent  tribunal,  officer  or  person," 

713  note 
Indictment,  713  note 
Oath  authorized  by  law,  713  note 
Passport,   affidavit   to   support    applica- 
tion for,  713  note 
Proceedings  under  selective  sei-vice  act, 
713  note 


PENAL  J^AWB  ^(Cont'd) 

Personation  of  officer,  see  Falsely  pretend- 
ing to  be  officer,  supra 

Places  within  exclusive  federal  jurisdic- 
tion, 716  note 

Postal  laws,  offenses  against,  see  Postal 
Service 

Prospective  operation,  717  note 

Public  parks.  State  laws  existing  at  time 
of  creation  of  park  as  determining  crim- 
inality of  acts  not  criminal  under  fed- 
eral statutes,  216 

Railroads 

Extension   of   lines   without   permission 
from  interstate  commerce  commission, 
»8-99 
Holding  office   or   directorship   in   more 
than  one  railroad,  122-123 

Seditious  conspiracy 

Hindering  execution  of  any  law  of  the 
United    States,    joint     resolution    as 
"  law,"  702  note 
Indictment,  703  note 
Motive  of  conspirators,  703  note 
Overt  act,  necessity,  703  note 
Overthrow  of  government,  force  as  ele- 
ment of  offense,  703  note 
Withdrawal  from  conspiracy,  703  note 

Treason 
Adhering  to  enemy,  702  note 
Aid  and  comfort  to  enemy,  702  note 
Allegiance  due   from  citizens,   702   note 
Order  of  proof  on  trial,  702  note 
Overt  act,  701  note 
Owing  allegiance,  702  note 
Proc^ure,  702  note 
Two  witnesses  to  overt  act,  701  note 
Witnesses,    number    required    to    prove 
overt  act,  701  note 

Statutory  penalties  as  recoverable  on  in- 
dictment, 636  note 

Stock  killed  by  railroads,  federal  control 
as  affecting  liability,  766  note 

War  offenses,  see  Espionage  Act 

Yosemite  National  Park,  jurisdiction  of 
crimes  committed  in,  215 

pi:nn8ti.vania 

Subtreasury  at  Philadelphia  discontinued, 
209 

PENSIONS 

See  Civil  Service 

Army  and  Navy  Medal  of  Honor  Roll  ad- 
ditional pensions  not  to  be  diminished, 

157 
Army  nurses,  see  Civil  War  army  nurses, 

infra 
Artificial     limbs,     purchase     by     Surgeon 

General,  157 
Attorneys,  limitation  of  fees,  157.  158 
Blind  veterans,  rate  of  pension,  155 
Civil  War  army  nurses 

Dependents  of  Civil  War  army  nurses, 
166 

Rate  of  pension,  156 
Civil  War  veterans 

Rate  of  pensions,  155 
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PENSIOlf  S  ^  {Cont'd ) 

Civil  War  veterans — (Cont'd) 
Rates  for  disabilities,   155 
Service  giving  ri^ht  to  pension,  155 
Widows'  pensions,  156 

Compensation  of  pension  agents,  constitu- 
tional limitation,  852  note 

Disabled  veterans,  rate  of  pension,  155 

Double   pensions,    allowances   not   constru- 
ing, 718  note 

Increase,  commencement,  156 

Inmates   of   St.    Elizabeth's   Hospital.   718 
note 

Insane    pensioner,    payment    to    guardian, 
718  note 

Mexican  War  veterans 
Rate  of  pensions,  155 
Widows'  pensions,  156 

Nature  of  pension,  718  note 

Kate  of  pensions 

Civil  War  veterans,  155 
Mexican  War  veterans,  155 

Retired  soldier's  pay  as  pension.  718  note 

Spanish  War  and  later  wars 
Age  of  pensioners.  158 
Attorneys,   limitation  of  fees,   158 
Disabilities,  rate  of  pensions  for,  159 
Pending  claims,   158 

■    Rank  and  service,  158 
Rate  of  pensions,  158 

Widows'  pensions,  156 

PERjnXRT 

Aflfidavit  for  exemption  from  military  ser- 
vice, 713  note 

*  Competent  tribunal  officer  or  person,**  713 
note 

Indictment 

Action  on  false  statement,  713  note 
Materialitv  of  false  statement:  713  note 

Oath  authorized  by  law.  713  note 

Passport,  affidavit  to  sitpport  application 
for,  713  note 

Elective  service  act,  oath  in  proceedings 
imder,  713  note 

PERSON 

Corporation  as  person  within  due  process 
of  law  clause  of  14th  amendment,  858 
note 

PETROLEUM 

See  Oil  and  Gas 

Naval  petroleum  reserve,  see  Navy 

PHILADELPHIA 

SuMreasnrv  at  Philadelphia  discontinued, 
209 

PHILIPPINE  ISLANDS 

Bond  issues  by  municipalities,  719  note 

Certificate  of  indebtedness,  validity.  719 
note 

Due  process,  of  law  in  Philippine  Islands, 
852  note 

Due  process  of  law.  requiring  licensed  coast- 
wise vessels  to  oarrv  mail  free.  719  note 


PHILIPPINE  ISLANDS  —  ( Cont'd) 
Power  to  regulate  commerce  in  Philippine 

archipelago,  247 
Supreme  court,  review  by  federal  supreme 

court,  see  Supreme  Court 


See  Mineral  Lands,  *Mine8  and  Mining; 

Pi'BLic  Lands 
Reservation  of  phosphate  deposit  in  public 

lands  for  military  and  naval  purposes, 

1B7 

PHOTOGRAPHIC  FILBCS 

Sale  or  rental  by  Secretarv  of  Agriculture, 
6 

PHYSICIANS  AND  SITROEONS 

See  Public  Health  Service 

Kqual  protection  of  law  in  regulating  prac- 
tice of  medicine,  878  note 

Licensing  physicians  prescribing  waters 
from  Hot  Springs  reservation,  219 

Opium  prescribed  or  sold  by  physicians, 
punishment  for  violation  of  law,  537  note 

Osteopaths,  discrimination  against,  878 
note 

Regulating  practice  of  medicine,  due  pro- 
cess of  law,  868  note 

PICKETT  ACT 

Withdrawal  of  public  lands,  729  note 


Transfer  bv  President  to  Shipping  Board, 
244 

PILGRIMS 

See  Pi.YMOL^ii  Tercentenary  Commission 

PILOTS 

Suspension  of  license,  680  note 

PIPE   LINES 

Common  carrier  within  interstate  commerce 

act,  94 
Injunction  against  interference,  amount  in 

con  t rovers V,  696  note 
Interstate   commerce   act  as  applicable  to 

pipe  lines,  93 
Regulating  oil  pipe  line  as  within  power  of 

state  utility  commission,  852  note 
Right  of  way.  200,  204 

PLANT  QUARANTINE 

See  Agriculture 

PLEADING 

Amendment 

Diversity  of  citizenship  in  cause  removed 
from  state  court,  643  note 

Power  of  court  to  allow,  640-6 4<1  note 

Statute  of  limitations  as  affecting  power 
to  amend,  649  note 
Eouitable  defenses  in  actions  at  law.  642 

note 
State    derisions    as     binding    on     federal 

courts,  647  note 


INDEX 


967 


PLTMOUTH   TERCENTENARY   OOM- 
MISSION 

Appropriation,  160 
Appropriation  for  Massachusetts,  161 
Expenditure  of  appropriation,  160 
Liability  of  United  States  for  expenditures 

by  commission,  161 
Organization,  160 
Postage  stamps,  commemorative  series,  161 

POISON 

Poinunous  articles  as  nonmailable,  152-153 

POLICE  POWER 

Fourteenth  amendment  as  affecting  police 

power  of  states,  859  note 
Interstate     commerce,     police     regulations 

affecting,  825  note 
Public  health  and  safety,  858  note 

POOLING  AOREEBCENTS 

See  Carriers 

PORTO  RICO 

Aliens  domiciled  in  island,  jurisdiction 
over,  720  note 

Bonds,  issuance,  719  note 

Experiment  stations,  sale  of  products  by 
Secretary  of  Agriculture,  7 

Governor's  power  to  issue  passports,  690 
note 

Officers  continued  under  original  appoint- 
ments, 720  note 

Transportation  of  government  employees 
and  families  to  United  States  on  army 
transports,  359 

PORTS 

Development,  duty  of  shipping  board,  242 

POSTAL  SERVICE 

Aeroplane  mail  service 

Contracts  by  postmaster  general,  165 
Sale  by  postmaster  general  of  unsuitable 

aeroplanes  and  equipment,  168 
Transfer  of  aeroplanes  by  Secretary  of 
War  to  postmaster  general.  166 

Appropriations 

Disbursement  of  appropriations  for  rent, 

light  and  fuel,  166 
Per  diem  allowance  for  inspectors,   164 
Per  diem  allowance  to  inspectors,  164 
Rent,  light  and  fuel  for  first,  second  and 

third  class  post  offices,  165 
Transportation  of  mail  by  electric  and 
cable  cars.  165 

Articles  injurious  to  mail  nonmailable,  153 

Assistant  cashiers,  salaries,  171 

Assistant  postmasters,  see  Postmaster, 
infra 

AssiRtant  superintendents  of  classified  sta- 
tions, salaries,  172 

Assistant  superintendents  of  delivery,  sala- 
ries, 171 

Asnifttant  superintendents  of  mails  at  first- 
cla'^s  offices,  salaries.  171 

Assistant  superintendents  of  money  orders, 
salaries,  171 


POSTAL  SERVICE— (Cont'cf) 

Assistant     superintendents     of      registry, 

salaries,  171 
Atlases,  purchase  under  authority  of  post- 
master general,  166 
Auditors,  salaries,  171 
Blue  prints,  see  Maps,  infra 
Bookkeepers,  salaries,  171 
Cable  cars,  see  Carriage  of  mails,  infra 
Carriage  of  mails 

Aeroplanes,  transfer  by  Secretary  of  War 

to  postmaster  general,  166 
American  built  vessels,  employment  re- 
quired when  practicable,  249 
Assignment  of  contracts  for  carriage  on 

American  built  vessels,  249 
Cable  cars,  rate  of  compensation,  165 
Commission  to  investigate  mail  transpor- 
tation, 167 
Contracts  with  shipping  board,  241 
Electric  and  cable  cars,  rate  of  compensa- 
tion, 165 
Investigation  of  mail  transportation,  167 
Land     grant     railroads,     limitation     of 

amount  of  pay,  721  note 
Land  grant  railroads,  obligation  to  carry 

mails,  720  note 
Motor  vehicles,  transfer  by  Secretary  of 

War  to  postmaster  general,  166 
Pay  for  carriage,  721  note 
Railroad  obliged  to  carry  mails,  723  note 
Withdrawal    of   empty   mail   bags   from 
mails   722  note 
Carriers 

See  City  delivery  service,  infra;  Rural 

delivery,  infra 
Additional  compensation  for  1921,  166 
Promotion   of   carriers  in  city  delivery 

service,  173 
Rural  carriers,  rate  of  compensation,  166 
Substitute  carriers  in  city  delivery  ser- 
vice appointed  regular  carriers,  credit 
for  actual  time  of  service,  173 
Substitute  carriers  in  city  delivery  ser- 
vice, salaries,  173 
Transfer  to  position  of  clerk,  178 
Village  letter  carriers,  salaries,  176 
City  delivery  service 
Promotion  of  carriers,  173 
Substitute  carriers,  salaries.  173 
Substitute  clerks  and  carriers  appointed 
regular  clerks  or  carriers,  credit  for 
actual  time  of  service,  173 
Classification  of  employees,  166 
Classified  stations 

Assistant     superintendent     of     stations, 

salary,  172 
Assistant  superintendents,  salaries,  172 
Superintendents,  salaries,  172 
Clerks 

See  Railway  mail  service,  infra 
Additional  compensation  for  1921,  166 
Automatic  grades,  time  of  promotion,  178 
Auxiliary  clerks  in  first  and  second  class 

offices,  salaries,  173 
Demoted  employees,   restoration   to  for- 
mer or  intermediate  grades.  177 
Division  headquarters  of  post  office  in- 
spectors, gfrades,  salaries  and  promo- 
tion, 175 
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POSTAL  SERVICE— (Co7ifV/) 
Clerks  — (Con  fc?) 

Division  headquarters  of  post  office  in- 
spectors, substitute  clerks,  176 
Enlisted  men  of  navy  detailed  as  clerks, 
compensation    fixed    by    secretary    of 
navy,  720  note 
Grades  and  salaries  in  first  and  second 

class  offices,  173 
Holiday  service,  allowance  of  compensa- 
tory time,  177 
Leaves  of  absence,  177 
Promotion    in    first    and    second    class 

offices,  173 
Readjustment    of    grades    in    first    and 

second  class  offices,  173 
Sick  leaves,  177 

Substitute  clerks  in  first  and  second  class 
offices  appointed  regular  clerks,  credit 
for  actual  time  of  service,  173 
Substitute  clerks  in  first  and  second  class 

offices,  salaries,  173 
Sunday  service,  allowance  of  compensa- 
tory time,   177 
Supervisory  officials  and  employees,  pro- 
motion, 178 
Temporary  clerks  in  first  and  second  class 

offices,  salaries,  173 
Transfers  from  one  branch  of  service  to 

another,  178 
Transfer  to  position  of  carrier,  178 
Collect-on-delivery    mail,    payment    of    in- 
demnity authorized,  166-166 
Compensation  of  employees,  see  Salaries  of 

employees,  infra 
Deadheading,    see    Railway    mail    service, 

infra 
Dead-letter  office,   disposal   of  undelivered 

letters,  166 
Delivery   of   mail    matter,   special-delivery 
matter  delivered  without  taking  receipt, 
166 
Demoted  employees,  restoration,  177 
Due   process   of   law    in   excluding   matter 

from  mail,  863  note 
Electric  cars,  see  Carriage  of  mails,  supra 
Employees 

See  Railway  mail  service,  infra 

See  also  various  employees  enumerated 

under  particular  heads 
Assistant  cashiers,  salaries,  171 
Assistant    superintendents    of    classified 

stations,  salaries,  172 
Assistant    superintendents    of    delivery, 

salaries,  171 
Assistant  superintendents  of  mails,  sala- 
ries, 171 
Assistant     superintendents     of     money 

orders,  salaries,  171 
Assistant    superintendents    of    registry, 

salaries,  171 
Auditors,  salaries,  171 
Automatic    grades,    time    of    promotion, 

178 
Bookkeepers,  salaries,  171 
Classification,  166 
Clerks,  grades  and  salaries,  173 
Demoted  employees,  restoration  to  former 
or  intermediate  grades,  177 


POSTAL  SERVICE— (Con r^/) 
Employees  —  ( Confd ) 

First-class  post  offices,  salaries,  170 

Foremen    at    first-class   offices,    salaries, 
171 

Foremen  at  first-class  post  offices,  164 

Grades,  166 

Holiday  service,  allowance  of  compensa- 
tory time,  177 

Increase  of  compensation  for  1920,  pro- 
vision continued  for  1921,  166 

Laborers,  grades  and  salaries,  173 

Laborers,  promotion,  173 

Leaves  of  absence,  177    • 
.  Messengers,  grades  and  salaries,  173 

Messengers,  promotion,  173 

Money-order  cashiers,  salaries,  171 

Postal  carriers,  salaries,  171 

Promotions,  166 

Railway   postal   clerks,   full   time   when 
deadheading,  166 

Requisition   fillers   and   packers,   grades 
and  salaries,  177 

Sick  leaves,  177 

Station  examiners,  salaries,  171 

Stenographers  at  first-class  post  offioes, 
164 

Sunday  service,  allowance  of  compensa- 
tory time,  177 

Superintendents    of    classified    stations, 
salaries,  172 

Superintendents  of  delivery,  salary,  171 

Superintendents   of   mails   at   first-class 
offices,  170-171 

Superintendents  of  money  orders,  sala- 
ries, 171 

Superintendents     of     registry,     salaries, 
171 

Supervisory  officials  and  employees,  pro- 
motion, 17B 

Transfers  from  one  branch  of  service  to 
another,  17S 

Washington   city   post   office,   additional 
comx>ensation,  172 

Watchmen  in  first  and  second  class  offi- 
ces, grades  and  salaries,  173 

Watchmen,  promotion,  173 
**  Enlisted   men    of    navy    detailed    as   mail 

clerks,  compensation   fixed  by  secretary 

of  navy,  720  note 
Equipment  and  supplies,  grades  and  sala- 
ries  of    requisition   fillers  and   packers, 

177 
Exclusion    of    matter   from    mail    as   due 

process  of  law,  853  note 
First-class  mail  matter,  payment  of  postage 

without  affixing  stamps,  167 
First-class  post  offices 

Auxiliary  clerks,  salaries,  173 

Clerks,  grades  and  salaries,   173 

Foremen,  emplo>Tnent  authorized,  164 

Fuel,  appropriation  for,  166 

Laborers,  grades,  salaries  and  promotion. 
173 

Light,  appropriation  for,  165 

Messengers,    grades,    salaries    and    pro- 
motion, 173 

Promotion  of  clerks,  173 

Rent,  appropriation  for,  165 
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POSTAI<  8ERVIGE—( Con/'ef) 
f^irst-class  post  offices  —  { Cont'd) 
Salaries  of  employees,  170 
Stenographers,    employment    authorized, 

164 
Substitute  clerks,  salaries,  173 
Temporary  clerks,  salaries,  173 
Watchmen,  grades,  salaries  and  promo- 
tion, 173 
Foremen  at  first-class  offices,  salaries,  164. 

171 
Fourth-class   post  offices 

Advancement  to  presidential  class,  164 
Reclassification,  164 
Franking,  see  Postage,  mfra 
Fraudulent  use  of  mail^ 
Evidence,  716  note 
Indictment,  715  note 
Instruction,   716   note 
Scheme  or  artifice  to  defraud,  715  note 
Trial.  716  note 
Fuel  for  first,  second  and  third-class  post 

offices,  appropriation  for,   165 
Geographical   works,   purchase   under    au- 
thority of  postuLaster  general,  166 
Grades  of  employees,  166 
Holiday  service  of  employees,  allowance  of 
compensatory  time,  177 
'  Inspectors 

Additional  compensation  for  1921,  166 
Appropriation  for  per  diem  allowance,  164 
Clerks  at  division  headquarters,  grades, 

salaries  and  promotion,  175 
Expenses,  177 
Grades,  176 

Per  diem  allowance,  164,  176 
Promotion,  176 
Salaries,  176 

Substitute  clerks  at  division  headquar- 
ters, pay,  175 
Insured  mail  matter,   payment  of  indem- 
nity authorized,  165-166 
Intoxicating  liquors  as  nonmailable,  153 
Investigation  of  mail  transportation 
Advisory  council,  appointment  by  com- 
mission, 167 
Advisory  council  to  serve  without  com- 
pensation, 167 
Appropriation  for  expenses,  168 
Clerks,  etc.,  employment  by  commission, 

167 
Commission  created,  167 
Departments  of  government  to   furnish 

information,  168 
Documents,  power  of  commission  to  com- 
pel production,  167 
Expenses    of    commission    and    advisory 

council,  payment,  167 
Matter  subject  to  investigation,  167 
Membership  of  commission,   167 
Oaths,  power  of  commission  to  admin- 
ister, 167 
Report  by  commission  to  Congress,   167 
Vacancies  in  commission,  how  Ailed,  167 
Witnesses,  power  of  commission  to  com- 
pel attendance,  167 
Laborers,  grades,  salaries  and  promotions, 

173 
Leases,  see  Post  offices,  infra 


POSTAL  SERVICE— (Conrtf) 

Leave  of  absence,  see  Employees,  supra 
Letter  boxes,  character  and  quality  deter- 
mined by  postmaster  general,  720  note 
Letter  carriers,  see  Carriers,  supra 
Liberty  bonds,  services  of  postal  employ- 
ees in  connection  with  sales,  726  note 
Light  for  first,  second  and  third-class  post 

offices,  appropriation  for,   165 
Mandamus  to  compel  admission  to  mails, 

479  note 
Maps 
Atlases,  purchase  authorized,  166 
Geographical  and  technical  works,  pur- 
chase authorized,  166 
Post  route  maps  or  blue  prints,  sale  to 

public  authorized,  166 
Preparation  and  publication,  166 
Rural  delivery  maps  or  blue  prints   sale 
to  public  authorized,  166 
Messengers,   grades,    salaries    and    promo- 
tions, 173 
Money-order  cashiers,  salaries,  171 
Motor  vehicles  for  carriage  of  mails,  trans- 
fer by  Secretary  of  War  to  postmaster 
general,  166 
Motor  vehicles,  maintenance  by  rural  car- 
rier, 176 
Nonmailable  matter 

Disloyal  publication,  479  note 
Poisons,  explosives,  etc.,   152-153 
Oaths,  administration  by  commission  to  in- 
vestigate mail  transportation,   167 
Offenses  against  postal  laws 
Mailing  obscene  matter,  715  note 
Mailing  poisonous,  explosive  or  inflam- 
mable articles,  152-153 
Use  of  mails  to  promote  fraud,  715  note 
Opening  letters  and  papers  in  mail  as  un- 
reasonable search  and  seizure,  850  note 
Postage 
First-class  mail  matter,  payment  without 

affixing  stamps,  167 
Franking  by  departments,  report  as  to 
cost  to  postal  establishment,  168 
Postage  stamps 

Commemorative    series,    Plymouth    Ter- 
centenary celebration,  161 
When  dispensed  with  on  first-class  mail 
matter,  167 
Postal  cashiers,  salaries,  171 
Postal    savings    funds,   accepting    security 

from  Alaskan  banks,  722  note 
Postmaster  general 
Annual  report,  168 
Fines,  non-exercise  of  power  as  waiver. 

720  note 
Letter  boxes,  determination  of.  720  note 
Waiver   of   power   to   impose   fines,   720 
note 
Postmasters 

Additional  compensation  for  1921,  160 
Afisistant  postmasters  at  first-class   of- 
fices, salaries,  170-172 
Assistant  postmasters  at  second-class  of- 
fices, salaries,  170 
Assistant  postmasters  at  third-class  post 
offices,  176 
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POST AI.  SERVICE  -^{Cont'd) 
Postmasters  — (ConVd) 

Classification.   168 

First-class  postmasters,  salaries  fixed  by 
receipts  of  office,  169 

Fourth-class  postmasters,  basis  for  com- 
puting salaries,  169 

Grade  determined  by  amount  of  salary, 
168 

Salaries.  168  ef  seq. 

Second-class  postmasters'  salaries  fixed 
by  receipts  of  office,  169 

Third-class  postmasters,  salaries  fixed  by 
receipts  of  office,  169 

Vacancies,  temporary  designation  by 
postmaster  general.  164 

Vacancies  to  be  filled  without  unneces- 
sary delay,  164 
Post  office  inspectors,  see  Inspectors,  supra. 
Post  offices 

See  First-class  post  offices,  supra; 
Fourth -class  post  offices,  supra ;  Sec- 
ond-class post  offices,  infra;  Third- 
class  post  offices,  infra 

Leasing  premises  for  use  of  post  offices, 
165 

Presidential  officers,  reduction  to  fourth 
class,  164 

Reclassification.  164 

Reduction   of  grade   on    account   of   de- 
crease of  receipts,  164 
Post  route  maps,  see  Maps,  supra 
Production   of   documents   before   commis- 
sion to  investigate  mail  transportation, 

167 
Promotion  of  employees,  166 
Railway  mail  service 

Assistant  chief  clerks,  salaries.  177 

Assistant  division  superintendents,  sal- 
aries, 177 

Assistant  superintendent  in  charge  of 
car  construction,  salary.  177 

Assistant   superintendents,   salaries,   177 

Chief  clerks,  salaries,  177 

Clerk  in  charge,  definition.  174 

Clerks,  hours  of  service,  175 

Clerks  in  offices  of  division  superintend- 
ents or  chief  clerks,  promotion    174 

Division  superintendents,  salaries,  177 

Examiners  and  assistants,  promotion, 
174 

Hours  of  service,  175 

Laborers,  promotion,   174 

Overtime,  payment  for.  175 

Promotion  of  examiners  and  assistants 
174 

Promotion  of  laborers,  174 

Promotion  of  road  clerks,  174 

Promotion  of  substitute  railway  postal 
clerks,  174 

Promotion  of  terminal  railway  post  of- 
fice and   transfer  clerks,   174 

Promotions,  when  made,  174 

Railway  postal  clerks,  additional  com- 
pensation for  1921,  166 

Railway  postal  clerks,  classes,  grades 
and  salaries,  173 

Railway  postal   clerks,   full   time   when 
deadheading  under  orders,  165 


POSTAL  8EBVIGE*  (Oonr<f) 
Railway  mail  service — {Cont'd) 

Railway  postal  clerks,  promoti<»i  of 
clerks  in  offices  of  division  superin- 
tendents or  chief  clerks,  174 

Readjustment  of  service,  grades,  174 

Road  clerks,  promotion,   174 

Substitute  railway  postal  clerks,  sala- 
ries and  promotion,  174 

Substitute  railway  postal  clerks,  travel 
time  and  expenses,  175 

Terminal  railway  post  office  and  transfer 
clerks,  promotions,   174 
Rent  for  first,  second  and  third-class  post 

offices,  appropriation  for,  165 
Requisition  fillers  and  packers,  grades  and 

salaries,  177 
Retirement  of  employees  on  annuity 

Age  of  retirement,  17 

Letter  carriers,  17 

Postmasters  not  included.  18 

Post-office  clerks,  17 

Railway  postal  clerks,  17* 
Rural  delivery 

Carriers,  deductions  for  failure  to  per- 
form services,  176 

Carriers,  maintenance  of  motor  vehicle 
as  affecting  pay,  176 

Carriers,  rate  of  compensation.  166 

Carriers,  salaries  and  mileage.   175-176 

Motor  vehicle   owned   bv   rural   carrier, 
compensation,   176 
Rural  delivery  maps,  see  Maps,  supra 
Rural  post  roads 

Federal  aid,  722  note 

Power  of  state  to  issue  bonds.  723  note 
Salaries  of  employees 

Additional  compensation  for  1021.  166 

Appropriations  available  for  paA^ment, 
178 

Assistant  cashiers,  171 

Assistant  postmasters.  170-171 

Assistant  superintendents  of  classified 
stations,  172 

Assistant  superintendents  of  delivery. 
171 

Assistant  superintendents  of  mails,  171 

Assistant  superintendents  of  money  or- 
ders, 171 

Assistant  superintendents  of  registry, 
171 

Auditors,  171 

Auxiliary  clerks  in  first  and  second-class 
offices,  salaries,   173 

Bookkeepers,  171 

Clerks  in  first  and  second-class  offices, 
173 

Foremen,  170-171 

Joint  committee  to  investigate  salaries 
continued  in  office,  178 

Money-order  cashiers.  171 

Postal  cashiers,  171 

Postmasters,  168-170 

Repeal  of  provisions  for  increase,  178 

Station  examiners,  171 

Substitute  clerks  in  first  and  second- 
class  offices,  173 

Substitute  letter  carriers  in  city  deliv- 
ery service,  173 
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POSTAL  SERVICE  —  ( Cont'd ) 

Salaries  of  employees  —  (Cont'd) 

Superintendents    of    classified    stations, 

172 
Superintendents  of  delivery,  171 
Superintendents  of  mails,  170-171 
Superintendents  of  money  orders,  171 
Superintendents  of  registry,  171 
Temporary   clerks   in    first   and    second- 
class  offices,  173 

Second-class  post  offices 
Assistant  postmasters'  salary,  170 
Auxiliary  clerks,  salaries,  173 
Clerks,  grades  and  salaries,  173 
Fuel,  appropriation  for,   166 
Light,  appropriation  for,  165 
Promotion  of  clerks.  173 
Rent,  appropriation  for,  165 
Substitute  clerks,  salaries,  173 
Temporary  clerks,  salaries,  173 

Sick  leaves,  see  Employees,  aupra 

Special-delivery   matter,   delivery  without 
taking  receipt,  165 

Stamps,  when  dispensed  with  on  first-clasR 
mail  matter,  167 

Station  examiners,  salaries,  171 

Stations,  see  Classified  stations,  supra 

Stenographers  at  first-class  post  offices  sal- 
ary, 164 

Sunday  service  of  employees,  allowance  of 
compensatory  time,  177 

Superintendents  of  classified  stations,  sal- 
aries. 172 

Superintendents  of  delivery,  salaries,   171 

Superintendents  of  mails  at  first-class  of- 
,  fices,  salaries,  170-171 

Superintendents  of  money  orders,  salaries. 
171 

Superintendents  of  registry,  salaries.  171 

Third-class  post  offices 

Assistant   postmasters,  employment   au- 
thorized at  limited  salary.  i76 
Clerical  services    allowance  for,  176 
Fuel,  appropriation  for,  165 
Light,  appropriation  for,  165 
Rent,  appropriation  for,  165 

Transportation   of  mail,   see    Carriage   of 
mails,  supra 

Undelivered  letters,  transmission  to  dead- 
letter  office  and  return  to  writer,  166 

Village  letter  carriers,  see  Carriers,  supra 

Watchmen,  grades,  salaries  and  promotion, 
173 

Witnesses,    attendance    before    commission 
to  investigate   mail  transportation,   167 

POSTMASTER  GENERAL 

Aeroplane  mail  service,  contracts  for.  165 
Designation  of  temporary  postmasters.  164 
Disbursement   of  appropriations   for   rent, 

light  and  fuel,  165 
Per  diem  allowance  to  inspectors,  discre- 
tionary powers,  164 
Reclassification  of  post  offices.  164 
Special-delivery  matter,  rules  as  to  deliv- 
ery, 165 

POSTMASTERS 

See  Postal  Service 


POST  OFFICE  INSPECTORS 

See  Postal  Service 

POST  OFFICES 

See  Postal  Service 

POWER 

Water  power,  reservation  from  allotment 
of  Indian  lands,  61 

PRACTICE 

See  Conformity  Act;  Pleading 
Equitable  defenses  in  actions  at  law,  642 
note 

PRECEDENTS 

State  decisions  as  authority  in  federal 
courts,  see  State  Law  in  Federal 
Courts 

PRESIDENT 

Electors,  discretion  of  state  as  to  manner 
of  appointment,  838  note 

Employees  of  department  detailed  to  of- 
fice of  president,  36 

War  power  over  transportation  svstems, 
73 

PRETENDING  TO  BE  OFFICER 

See  Penal  Laws 

PRINTING 

See  Public  Contracts 

PRIVATE    PROPERTY    TAKEN    FOR 
PUBLIC  USE 

See  Eminent  Domain 

PRIVILEGES   AND   IMlffUNITIES   OF 
CITIZENS 

Citizenship 

Corporations  as  citizens.  842  note 
l^rivileges  belonging  to  citizenship,   842 
note 
Citizens  of  United  States,  protecticjn  lim- 
ited to,  857  note 
Corporations  as  citizens,  842  note 
Election  laws,  857  note 
Individual    action    not    within    prohibition 

against  state  action.  857  note 
Legislation  aflfecting  privileges  and  immu- 
nities 
Collateral  inheritance  taxes,  discrimina- 
tion against  nonresidents.  843  note 
Discriminating    tax    on    sales    by    non- 
residents. 843  note 
Di«e:\»ed     animal»,     legislation    against. 

845  note 
Taxation    of    property    of    nonresidents, 
843  note 
Nature  of  privileges  and  immunities,  842 

note 
Xegroes.  condition  in  deed  against  sale  or 

lease  to,  857  note 
Regulating  pursuit  of  occupations,  857  note 
Slate  prohibited  from  abridging.  857  note 
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PRIVIUBOiBS   AND   IMMXTIOTIES   OF 
CITIZENS  —  ( ConVd ) 
Tax  laws 

Collateral  inheritance  taxes,  843  note 
Discriminating  tax  on  sales  by  nonresi- 
dents, 843  note 
Taxation    of   property    of    nonresidents, 
843  note 

PROGEDURE 

State  decisions  as  binding  on  federal 
courts,  647  note 

PROCESS 

See  Service  of  Process 

Service  against  carrier  under  federal  con- 
trol, 78 

Service  of  process,  cause  removed  from 
state  court,  132 

State  process,  service  in  national  parks  in 
California,  214 

PROCLAMATIONS 

Judicial  notice  of  proclamation  of  federal 
control  of  railroads,  762  note 

PRODUCTION       OF       BOOKS       AND 


See  Books  and  Papers 

PROFITEERING 

See  Food  and  Fuel 

PROHIBITION 

Supreme  court,  power  to  issue  writ,  631 

PROHIBITION  UkWS 

See  Intoxicating  Liquor 

PROPERTY 

Destruction  of  property   in  emergency  as 
due  process  of  law,  861  note 

PROSPECTING  PERMITS 

See  Mineral  Lands,  Mines  and  Mining 

PROSTITUTES 

See     Selective     Draft;     White     Slave 
Traffic 

PROVOST  MARSHAL 

See  Articles  of  War 

PUBLIC  CONTRACTS 

Adjustment  of  claims,  725  note 

Appropriations  to  pay  claims  of  contract- 
ors, 179 

Bonds  of  contractors 

Actions  on  bonds,  724  note 
Assignment  of  claims,  724  note 
Construction  of  statute,  723  note 
Form  and  effect  of  bond,  724  note 
Persons   within   benefit   of   statute,   723 

note 
Purpose  of  bond,  724  note 
Sub-contractors  protected,  723  note 


PUBLIC  CONTRACTS  —  ( Cont'd ) 
Oath  to  contract,  723  note 
Ordnance   contracts,   placing  with  govern- 
ment establishments.   179 
Overproduction,  allowance  for,  725  note 

PUBLIC  DEBT 

Corporations  holding  liberty  bonds,  taxa- 
tion, 725  note 

Liberty  bonds,  appropriation  for  expenses 
incident  to  loans,  180 

Postal  employees,  services  in  connection 
with  sale  of  bonds,  726  note 

Taxation  of  corporations  holding  lilierty 
bonds,  725  note 

PUBLIC  ENEMT 

See  Trading  with  Enemy 

PUBLIC  HXALTH  SERVICB 

See  Health  and  Quarantine 
Appropriation  to  purchase  property  in  Dis- 
trict of  Columbia,  45 
Assistant  surgeons 
Increase  of  pay,  292 
Promotion    after    twelve   years'    service, 
603  note 
Assistant    surgeons    general,    increase    of 

pay,  292 
Change  of  station,  see  Pay  and  allowances, 

infra 
Commissioned  officers,  see  Officers,  infra 
Detail  of  medical  officers  for  work  of  bu- 
reau of  mines,  138-139 
Enlisted    men,    commutation    of   quarters, 

heat  and  light.  292 
Families  of  officers  and  certain  noncommis- 
sioned officers 
Transportation  on  change  of  station,  295 
Noncommissioned    officers,    transportation 
for  wives  and  children  on  change  of  sta- 
tion, 295 
Officers 

Increase  pay  of  officers,  see  Pay  and  al- 
lowances, infra 
Pay  of  officers,  see  Pay  and  allowances, 

infra 
Transportation    for   wives   and  children 
on  change  of  station,  295 
Passed  assistant  surgeons,  increase  of  pay, 

292 
Pay  and  allowances 

Additional  pay  for  officers.  292 
Assistant   surgeons  general,   increase  of 

pay,  292 
Assistant  surgeons,  increase  of  pay,  292 
Commutation  of  quarters,  heat  and  light, 
provision  for  officers  applicable  to  en- 
listed men,  292 
.Conunutation  of  quarters,,  heat  and  light, 
provision  for  officers  during  war  with 
Germany  continued.  292 
Congressional    committee   to   investigate 

and  report    296 
Increased  rates  of  pay  for  officers  and 
and   men,  duration  of  allowance,  29o 
Increase  of  pay  of  officers,  292 
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PUBLIC  HEALTH  SERVICE  — (Cant W) 
Pay  and  allowances  —  {Cont^d) 

Longevity   pay   of   officers,   basis   of   al- 
lowance, 295 
Passed   assistant   aurgeons^    increase   of 

pay,  292 
Reduction    not    intended    by    statutory 

changes,  296 
Senior  surgeons,  increase  of  pay,  292 
Surgeons,  increase  of  pay,  292 
Transportation  for  wives  and  children  of 
officers   and   certain   noncommissioned 
officers  on  change  of  station,  295 
Senior  surgeons,  increase  of  pay,  292 
Surgeons,  increase  of  pay,  292 
Transportation   on   change  of  station,  see 

Pay  and  allowances,  supra 
Wives  of  officers  and  certain  noncommie- 
sioned  officers,  transportation  on  change 
of  station,  295 

PUBLIC  LANDS 

See  Alaska;  Forest  RESEB^'Es;  Mineral 

Lands,    ^NIines    and    Mining;    Timber 

Lands  and  Forest  Reserves;  Waters 
Bed  of  navigable  waters  subject  to  grant, 

730  note 
Bird  reservation   in   California,  lands   re- 
stored to  public  domain,  205 
Carey  Act,  entrymen,  preference,   180-1S7 
Coal   lands,   see   Mineral   Lands,   Mines 

and  Mining 
Commissioner  of  general  land  office 

Conclusiveness  of  decisions,  726  note 

Judicial  review,  726  note 

Supervisory  authority  of  secretary  of  in- 
terior, 726  note 
Decisions  of  land  office 

See  Commissioner  of  general  land  office. 
supra 
DeKcrt  lands 

Contest  as  to  water  rights,  730  note 

Lien  for  expense  of  reclaiming  land,  730 
note 

Patents  for  reclaimed  land,  730  note. 

Water  rights  as  between  settler  and  ap- 
propriator,  729  note 
Drainage  of  public  lands  in  Arkansas 

Apportionment  of  cost,  184 

Certification  of  charges,   184 

Charges   assessed   against   land   as   lien, 
184 

Lands  declared  subject  to  state  drainage 
laws,  184 

Lien  for  charges,  enforcement,  184 

Sale  of  land  subject  to  act.  disposition 
of  moneys  received,   185-186 
Entries,     see     Homesteads,     infra;     Sales, 

infra 
Hearings  in  land  entries,  208 
Jlome^tead    entries     in     Alaska,     reserved 

shore  spaces  restored  to  entry,  10 
Homesteads 

Cancellation     of    claims,    contests,     728 
note 

Cancellation  of  dummy  entries,  728  note 

Children  of  entryman  as  entitled  to  bene- 
fits of  act.  728  note 


PUBLIC  LANDS  ^  ( Con  Vd ) 

Homesteads  —  ( ConVd) 

Contest  of  cancellation   of   claims,    728 

note 
Departmental  decisions  as  to  rights  of 

claimant,  728  note 
Devise  by  entryman  dving  before  patent, 

727  note 

Dummy  entries,  cancellation,  728  note 
Enlargement  of   homestead,   relation   to 

previous  acts,  729  note 
Entries,  mode  of  procedure,  727  note 
Entries  on  lands  restored  to  public  do- 
main, 205-208 
Exemption  from  liability  for  debts,  727 

note,  729  note 
Grantee  of  entryman,  right  to  relinquish 

claim,  728  note 
Heirs  of  entryman,  right  to  patent,  727 

note 
Lands   in  Klamath  project   restored   to 

entry,  205 
Offenses,  right  of  entryman  to  erect,  727 

note 
Patents,  issuance,  727  note 
Persons  entitled  to  benefits  of  act.  728 

note 
Preference  to  soldiers  and  sailors,  187 
Relinquishment  of  claims,  728  note 
Rights  acquired  by  entry,  727  note 
Showing  necessary  to  claim  homestead, 

728  note 

Suspension  of  entry  for  correction  of  er- 
rors, 732  note 

Validity  of  contracts,  727  note 

Withdrawn  lands,  727  note 
Klamath  project 

Agriculture,  determination  of  land  valu- 
able for,  207 

Announcement    of    opening    to    agricul- 
tural development,  205 

Assessment  of  land  for  expenditures.  205 

Assessments,  apportionment  against  pri- 
vatelv  owned  lands,  206 

Assessments,  payment,  206 

Homestead  entry,  lands  subject  to,  205 

Mineral     rights     reserved     by     United 
States,  205 

Overflow  of  lands,   reservation  of  right 
by  United  States,  205 

Reservation   of   shore   land  at  Klamath 
Lake,  207 

Restoration  of  lands  to  public  domain, 
205 

Squatters,  no  rights  gained  by  occupancy, 
206 

Survey  and  opening  for  entry,  206 

War  veterans  preferred  as  to  entries,  206 
Land    department,    see    Commissioner    of 

general  land   office,  supra 
Mineral    deposits,    see    Mineral    Lands, 

Mines  and  Mining 
Oregon  and  California  Railroad  Company 

Exchange    for    lands    in    private   owner- 
ship formerly  embraced  in  grant,  208 

Reconveyance  to   Ignited   States  of  land 
f.rranted,  207 
Overflowed  land  subject  to  grant,  730  note 
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PUBUC  UUfDS  —  ( ConVd ) 
Patents 

Annulment,    fraud    as    affecting    limita- 
tion, 732  note 
Decease  of  entryman,  727  note 
Devise  bv  entrvman,  727  note 
Heir  of  deceased  entryman,   conclusive- 
ness of  department  ruling  as  to  right 
to  patent.  727  note 
Pickett  Act.  729  note 
Pipe  lines  through  public  lands  and  forest 

reserves,  right  of  way,  200 
Eailroad  aid  grants,  selection  of  new  lands 

optional,  730  note 
Kailroad  right  of  way,  conveyance  for  pub- 
lic road  purposes,  204 
Railroad  right  of  way  through  public  lands, 

731  note 
Repayment  of  purchase  money  in  rejected 

entries,  726  note 
Right  of  way 

Canal  and  ditch  companies  as  entitled  to 

right  of  way.  731  note 
Forfeiture  of  right.  731  note 
Indian  lands  as  subject  to  right  of  way, 

731  note 
Pipe  lines  for  oil  and  natural  gas.  200 
Sailors,   preference   as   to   right   to   make 

entry.  187 
Sales,  repayment  of  purchase  money  in  re- 
jected entries,  726  note 
School  and  school  lands 
Forest  reservation  including  school  lands, 
selection     to    supply    deficiency,     731 
note 
Lieu  lands,  730  note 
Relinquishment  of  school  lands  by  state 

731  note 
Settlement    before    survey,    when     title 
vests,  730  note 

Sodium  lands 

Leases  of  lands  containing  sodium.   198 
Nonmineral  lands  for  camp  sites,  refin- 
ing works,  etc.,  199 
Prospecting  permits  for  sodium,  198 

State  land   warrant  as  contract  protected 
from  impairment,  831  note 

Surveys 

Detail  of  clerks,  207 

Payment  of  traveling  expenses,  207 

Suspension  of  entry  for  correction  of  cleri- 
cal errors  732  note 

Township   plats,   photolithographic  copies, 

208 
Veterans,  preference  as  to  right   to  make 

entry,  187 
Withdrawals 

Exploration   for  minerals   in  withdrawn 
lands,  construction  of  act.  729  note 

Mineral    locations   on   withdrawn   lands, 
729  note 

Monevs    received     from     sale,    disposal, 
204 

National  forest,  withdrawal  for  inclusion 
in.  729  note 

Sale  after  completion  of  purpose  of  with- 
drawal, 203-204 

Terms  of  sale,  204 


PITBUG  MOHETB 

Fees  and  emoluments  collected  by  clerk  of 

district  court  and  deposited  in  bank,  593 

note 
Fees  and  emoluments  coming  into  hands  of 

clerk  of  circuit  court  of  appeals,  593  note 
Funds  or  bullion  in  discontinued  subtreaa- 

uries,  deposit  in  Federal  Reserve  Bank, 

209 

P1JBI.IC  OFFICERS  AND  BBCPLOTEE8 

See  Cn'iL  Service;  Judicial  Officers 
Additional  compensation,  210-212 
Assistant  messengers,  salaries,  210 
Charwomen,  salaries  210 
Compensation,  see  Salaries,  infra 
Falsely  pretending  to  be  officer,  see  Pexal 

Laws 
Firemen,  salaries,  210 
Laborers,  salaries,  210 
Mandanuis  proceedings  against  secretary  of 

treasury,  732  note 
Postal  employees,  see  Postal  Sebvice 
Salaries 

Additional  compensation.  210-212 

Additional   compensation,   provision  not 
applicable  to  certain  employees,  211 

Assistant  messengers,  210 

Charwomen,  210 

Firemen,  210 

Laborers,  210 

Telephone  switchboard  operators,  210 

Watchmen,  210 
Salary  from  sources  other  than  government, 

732  note 
Subtreasuries,   discontinuance,   transfer  of 

employees  to  other  positions,  210 
Telephone  switchboard  operators,  salaries. 

210 
War  veterans  reinstated  in  positions.  732 

note 
Watchmen,  salaries,  210 

PUBLIC  PARKS 

Administrati<m,  see  Commissioners,  infra 
Commissioners 

Appeals  from  decisions,  217 

Appointment,  217 

Arrests  for  violating  park  laws,  by  whom 
made.  218 

Arrests,  power  to  make,  217 

Bail,  power  to  allow,  217-218 

Criminals,  power  to  arrest  and  hold  for 
trial.  217 

Fees,  costs  and  expenses,  payment,  col- 
lection and  disposal,  218 

Forfeitures,  power  to  adjudge,  217 

Jurisdiction,  217 

Process  issued  by  commissioner,  by  whom 
executed,  218 

Residence,  217 

Residence  of  commissioners,  218 

Salaries  of  commissioners,  218 

Violations  of  park  laws,  power  to  hear 
and  determine,  217 
Custer  State  Park  Game  Sanctuary 

Creation,  219 

Exchange  of  lands  with  South  Dakota, 
220 
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PUBLIC  PARKS  —  ( Conrd ) 

Custer    State    Park    Game    Sanctuary  — 
{Conrd) 

Fences,  erection  and  maintenance  by 
South  Dakota,  220 

Hunting  regulated,  219 

Purpose  of  act,  219 
Donations  to  national  park  service,  power 

of  Secretary  of  Interior  to  accept,  219 
Fishing  in  parks,  see  Hunting  and  fishing, 

infra 
General  Grant  National  Park 

Arrest  of  criminals,  power  of  commis- 
sioner. 217-218 

Arrest  within  park,  by  whom  made,  218 

Bail,  power  of  commissioner  to  take,  217- 
21S 

Cession  by  California  accepted,  214 

Commissioner,  appointment  powers  and 
duties,  217 

Commissioner's  place  of  residence,  218 

OommlBsioner's  salary,  218 

Costs  chargeable  to  United  States,  cer- 
tification, approval  and  payment,  218 

Costs  collected  by  commissioner,  how  dis- 
posed of,  218 

Costs  imposed  and  collected  by  commis- 
sioner deposited  with  clerk  of  district 
court,  218 

Crimes  committed  in  park,  acts  criminal 
under  state  laws  existing  at  time  of 
creation  of  park,  215 

Crimes  committed  in  park,  jurisdiction 
of  federal  district  court,  215 

Expenses  chargeable  to  United  States, 
certification,  approval  and  pavment, 
218      . 

Exnenses  collected  by  commissioner,  how 
disposed  of,  218 

Extradition  by  state  of  fugitives  from 
justice  found  within  park,  214 

Federal  judicial  district,  park  as  part 
of.  215 

Fees  chargeable  to  United  States,  certifi- 
cation, approval  and  payment.  218 

Fees  collected  by  commissioner,  how  dis- 
posed of.  218 

Fines  imposed  by  commissioner,  deposit 
with  clerk  of  district  court,  218 

Hunting  and  fishing  in  park,  see  Hunt- 
ing and  fishing,  infm 

Police  jurisdiction  of  United  States,  as- 
sumption of.  notice  to  governor  of 
California,  218 

Proce<«8  from  state  courts,  right  to  serve 
within  limits  of  park,  214 

Process  issued  by  commissioner,  to  whom 
directed.  218  ' 

State  taxation  of  persons  and  property 
within  limits  of  park,  214 

Violations  of  law,  power  of  commissioner 
to  hear  and  determine  complaints.  217. 

Voting  by  residents  within  park  at  state 
elections.  214 
Hawaii  National  Park,  acquisition  of  land 

within  boundaries,  214 
Hot  Springs  reservation 

Bath  attendants  subject  to  federal  li- 
cense tax,  219 


PUBUC  PARKS  —  ( Cont'd ) 

Hot  Springs  reservation — {Cont'd) 

Physicians  prescribing  hot   waters  sub- 
ject to  federal  license  tax,  219 
Hunting  and  fishing 

Dangerous  aninwils,  right  to  kill  m 
Yosemite  National  Park,  Sequoia  Na- 
tional Park  and  General  Grant  Na- 
tional Park  in  certain  circumstances. 
215 

Fishing  in  Yosemite  National  Park,  Se- 
quoia National  Park  and  General 
Grant  National  Park  regulated,  215 

Forfeiture  of  guns,  traps,  etc..  use  in 
hunting  in  parks,  216 

Hunting  prohibited  in  Yosemite  National 
Park,  Sequoia  National  Park  and  Gen- 
eral Grant  National  Park,  215 

Penalties  for  violation  of  law,  215 

Possession  of  carcases  of  birds  or  ani- 
mals in  Yosemite  National  Park,  Se- 
quoia National  Park  and  General 
Grant  National  Park  as  prima  f^cie 
evidence  of  violation  of  law,  215 

Rules  and  regulations  for  protection  of 
animals  in  Yosemite  National  Park. 
Sequoia  National  Park  and  General 
Grant  National  Park,  215 

Transportation     of    animals    killed     or 

caught    in    Yosemite    National    Park. 

Sequoia   National   Park    and    General 

Grant  National  Park,  penalty,  215 

Insects,  cutting  trees  to  control  attacks  of, 

216 
Mining    claims    in    lands    withdrawn    for 

monument  reservation,  733  note 
Monument  system,  donations,  power  of  Sec- 
retary of  Interior  to  accept,  219 
National  park  service,  powers  of  Secretary 

of  Interior,  219 
Overtime  pay  for  laborers.  660  note 
Secretary  of  Interior,  power  to  accept  pat- 
ented  lands,   rights   of  way,   donations. 

etc.,  219 
Sequoia  National  Park 

Arrest  of  criminals,  power  of  commis- 
sioner, 217-218 

Arrest  within  park,  by  whom  made,  218 

Bail,  power  of  commissioner  to  take. 
217-218 

Cession  by  California  accepted,  214 

Commissioner,  appointment,  powers  and 
duties,  217 

Commissioner's  place  of  residence,  218 

Commissioner's  salary,  218 

Costs  chargeable  to  United  States,  cer- 
tification, approval  and  payment,  218 

Costs  collected  by  commissioner,  how 
disposed,  of,  218 

Costs  imposed  and  collected  by  commis- 
sioner deposited  with  clerk  of  district 
court,  218 

Crimes  committed  in  park,  acts  criminal 
under  state  laws  existing  at  time  of 
creation  of  paric,  215 

Crimes  committed  in  park,  jurisdiction 
of  federal  district  court,  215 
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PUBUO  PARKS— (Con^'(f) 
Sequoia  National  Park  —  (Cont'd) 

Expenses  chargeable  to  United  States, 
certification,  approval  and  pavment, 
218 

Expenses  collected  by  commissioner,  how 
disposed  of,  218 

Extradition  by  state  of  fugitive  from  jus- 
tice found  within  park,  214 

Federal  judicial  district,  park  as  part  of, 
215 

Fees  chargeable  to  United  States,  cer- 
tification, approval  and  payment,  218 

Fees  collected  by  commissioner,  how  dis- 
posed of,  218 

Fines  imposed  by  commissioner,  deposit 
with  clerk  of  district  court,  218 

Hunting  and  fishing  in  park,  see  Hunt- 
ing and  fishing,  supra 

Police  jurisdiction  of  United  States,  as- 
sumption of,  notice  to  governor  of  Cali- 
fornia, 218 

Process  from  state  courts,  right  to  serve 

.     within  limits  of  park,  214 

Process  issued  by  commissioner,  to  whom 
directed,  218 

State  taxation  of  persons  and  property 
within  limits  of  park,  214 

Violations  of  law,  power  of  commissioner 
to  hear  and  determine  complaints.  217 

Voting  by  residents  within  park  at  state 
elections,  214 
Setting  apart   lands,   power   of  president, 

733  note 
Timber,  cutting  to  control  tree  diseases  or 

conserve  scenery,  216 
Violation  of  statute  or  rules  and  regula- 
tions, penalty,  215-216 
Yosemite  National  Park 

Arrest  of  criminals,  power  of  commis- 
sioner, 217-218 

Arrest  within  park,  by  whom  made.  218 

Bail,  power  of  commissioner  to  take. 
2^-218 

Cession  by  California  accepted,  214 

Commissioner,  appointment,  powers  and 
duties,  217 

Commissioner's  place  of  residence,  218 

Commissioner's  salary,  218 

Costs  chargeable  to  United  States,  cer- 
tification, approval  and  payment,  218 

Costs  collected  by  commissioner,  how  dis- 
posed of,  2  IS 

Costs  imposed  and  collected  by  commis- 
sioner deposited  with  clerk  of  district 
court,  218 

Crimes  committed  in  park,  acts  criminal 
under  state  laws  existing  at  time  of 
creation  of  park,  215 

Expenses  chargeable  to  United  States, 
certification,  approval  and  payment, 
218 

Expenses  collected  by  commissioner,  how 
diseposed  of,  218 

Extradition  by  state  of  fugitives  from 
justice  found  within  park    214 

Federal  judicial  district,  park  as  part  of, 
215 


PUBUC  PARKS  —  ( ConVd ) 

Yosemite  National  Park  —  {ConVd) 

Fees  chargeable  to  United  States,  certifi- 
cation, approval  and  payment,  218 

Fees  collected  by  commissioner,  how  dis- 
posed of,  218 

Fines  imposed  by  commissioner,  deposit 
with  clerk  of  district  court,  218 

Hunting  and  fishing  in  park,  see  Hunt- 
ing and  fishing,  supra 

Police  jurisdiction  of  United  States,  as- 
sumption of,  notice  to  governor  of 
California,  218 

Process  from  state  courts,  right  to  serve 
within  limits  of  park,  214 

Process  issued  by  commissioner,  to  whom 
directed,  218 

State  taxation  of  persons  and  property 
within  limits  of  park,  214 

Violations  of  law,  power  of  commissioner 
to  hear  and  determine  complaints.  217 

Voting  by  residents  within  park  at  state 
elections,  214 

PUBUC  PRINTING 

Bureau  of  Engraving  and  Printing 

Illustrations  for  Congressional  memorial 

addresses,  221 
Proceeds  from  work,  credit  on  appropria- 
tion, 221 

Congressional  memorial  addresses,  illustra- 
tions to  be  made  at  Bureau  of  Engraving 
and  Printing,  221 

Furniture  in  public  buildings  not  corre- 
sponding with  regulation  plan,  use,  222 

Government  printing  oflSce,  printing  for 
Weather  Bureau.  220 

Weather  Bureau,  printing  for,  where  done, 
220 

FOBLIC       PROPERTY,       BUIIJ>INGS 
AND  GROUNDS 

Condemnation  of  sites  for  fortification,  ap- 
plication of  act,  735  note 

Fuel,  contracts  in  advance  of  appropria- 
tion, 222 

Furniture  in  public  buildings  not  corre- 
sponding with  regulation  plan,  use,  221 

Government  owned  buildings  in  District  of 
Columbia.  Annual  statement  as  to  lo- 
cation, value,  cost  of  upkeep,  per  square 
foot  of  floor  space,  etc.,  222 

Landscape  architect,  appointment  by  secre- 
tary of  war,  removal  by  chief  of  en- 
gineers, 734  note 

Lease  by  secretary  of  war  of  surplus  war 
material,  735  note 

Purchase  of  land  for  public  purposes,  con- 
sent of  state,  734  note 

Rented  buildings  in  District  of  Columbia, 
cost  per  square  foot  of  floor  space  for 
care    maintenance  and  operation,  221 

Retirement  of  superintendent  on  annuity, 
17 

State  jurisdiction,  831  note 

Taxation  by  states.  831  note 

PUBLIC  UTILITIES 

See  Internal  Revenue 
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QUARANTINE 

See  Health  and  Quarantine 
Plant  quarantine,  see  AoRKnjLTURE 

QUARTERMASTER  CORPS 

See  Army 

QUIETING  TITI.E 

Jurisdiction  of  district  court,  595  note 

RADIO  COMMUNICATION 

See  Texeoraphs,  Telephones  and  Cables 
Common    carrier    within    interstate    com- 
merce act,  94 
Interstate  commerce  act  aa  applicable  to 
transmision  of  intelligence  bv  wireless, 
93 

RAIIiROAD  BOARDS  OF  I<ABOR  AD- 
JU8TMENT 

Adjustment  board  defined,  87 

Carrier  defined  87 

Certifying    to     labor     board,     failure     to 

reach    decision,    89 
Commencement  of  proceedings  before  board, 

8S 
Commerce  defined,  87 
Definitions,  87 

Disputes  within  jurisdiction  of  board,  88 
Establishment  of  boards,   88 
Information,    duty    of    federal   officers    to 

fumifih,  92 
Labor  board  defined,  87 
Labor   disputes  to   be   referred   to   board, 

87-88 
Parties    entitled    to    be    heard    either    in 

person  or  by  counsel,  91 
•*  Subordinate  official "  of  carrier  defined, 

87 
Wages   and  working  conditions,   decisions 

as  to,  90 

RAILROAD  I.ABOR  BOARD 

Adjustment  boards  to  certify  questions  for 
decision,   89 

Appointment  of  members,  88 

Appropriation  to  defray  expenses  of  board, 
93 

Board  of  Mediation  and  Conciliation,  juris- 
diction not  concurrent  with  T^bor 
Board,  93 

Books  and  papers 

Federal  officers,  duty  to  supply  informa- 
tion from  records,  92 
Production,  power  to  compel,  91-02 
Refusal  to  produce,  penalty,  91-92 
Transfer  by  President  to  board,  92 

CImirman   to  be  elected  by  board,  90 

Commencement  of  proceedings  before 
board.  89-90 

Composition   of  board,  88 

Concurrence  necessary  to  decision,  00 

Counsel,  right  of  paVtv  to  be  heard  by. 
91 

Data,  compilation  and  publication,  90 

Decisions,  see  Hearing  and  cT^cisions, 
infra 

Di  smites     within     juris<liction     of    hoard, 

89-90 
Disqualification  of  member,  effect,  89 


RAIIAOAD  IiABOR  BOARD  — (Ooiir<{) 
Effect  of  decisions,  90 
Eligibility  for  membership,  89 
Employees  of  board,  93 
Evidence,  91 

Expenditures  by  board,  93 
Hearings   and   decisions 

Adjustment  board   failing  to  reach   de- 
cision in  reasonable  timo,  80 
Application  on  behalf  of  carrier  or  or- 
ganized employees,  89 
Application    on    behalf    of    unorganized 

employees,  89 
Books  and  papers,  right  to  inspect,  91 
Concurrence    of    members    necessary    to 

decision^  90 
Counsel,  parties  entitled  to  be  heard  by, 

91 
Disputes  arising  .before  formation  of  ad- 
justment board,  89 
Disputes   within   jurisdiction   of   board, 

89 
Proceedings    on    board's     own    motion, 

89-90 
Publication  of  decisions,  91 
Right  of  parties  to  hearing,  91 
•Suspending  decisions  as  to  wages,  90 
Wfeges,  disputes  as  to,  90 
Wages,  establishing  just  and  reasonable 

rates,  90 
Wages,  matters  considere<l  in  establish- 
ing just  and   reasonable  rates,  90 
Working    conditions,    establishment,    90 
Working  conditions,  matters  considered 
in  establishment,  90 
Ineligibility  of  member  after  appointment, 

m         ' 

Information,  compilation  and  publication, 

90 
Initiatioa    of    proceedings    beifore    board, 

89-90 
Jurisdiction,  89-90 
Matters  considered   in   determining  wages 

and  working  conditions.  90 
Meetings,  place  of,  90 
Membership 

Appointment  of  members  by  President, 

88 

Lal)or  group,  nomination   by  employees 
of  carriers,  88 

Management  group,  nomination  by  car- 
riers, 88 

Xumber  of  members.  88 

Public  group  direct  selection  by  Presi- 
dent, 88 

Removal  from   office,  89 

Salary,  89 

Subsequent  ineligibility  of  member 

Term  of  office,  80 

Vacancies  in  membership,  how  filled,  88 
Notice  of  decisions,  90 
Offenses 

Carrier   failing  to    pay  wages   at   rates 

fixed,  92 

Violations  of  decisions  of  board,  92 
Office,  location,  90 
Powers  and  duties 

Chairman  of  board,  election,  90 

Data,  compilation  and  publication,  90 

Generally,  90-91 
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RAILROAD  LABOR  BOARD —(Con t*d) 
Powers  and  duties  —  {ConVd) 

Information,    compilation    and    publica- 
tion, 90 

Investigation   of   relations  between   car- 
riers and  employees,  90 

Meetings,  place  of  holding,  90 

Publication  of  decisions  and  regulations, 
91 

Regulations    ior    efficient    execution    of 
functions,  91 
Procedure,  89-90 
Qualifications  of  members,  89 
Records,  90 

Regulations,  power  to  make,  91 
Removal   of  members  for  neglcTct  of  duty 

or  malfeasance,  89 
Salary  of  members,  8i9 
Terms  of  office  of  members,  89 
Wages,  decisions  as  to,  90 
Wages  fixed  by  ^i)oard,  compelling  payment 

by  carriers,   92 
Witnesses 

Attendance,  power  to  compel,  91 

District  court,  aid  in  compelling  attend- 
ance,  91 

Fees  for  attendance,  91 

Immunity  from  prosecution.  91 

IntTir.unating  testimony,  91 

Mileage,  91 

Oath,   power  of  member  to  administer, 
91 

Perjury,  91 

Power  to  summon,  91 
Working  conditions,  decisions  as  to,  90 

RAILROADS 

See  Alaska;  Casbiebs;  Federal  Control 
OF  Transportation;   Railroad  Boards 
OF  Labor  Adjustment;  Railroad  liABos 
Boarl' 
Abandonment  of  line 

Application  for  certificate  from  coumiis- 

sion,  98 
Authoiitv   of   commissi m    to   issue   cer- 
tificate, 98 
Consent    of    interstate    commerce    com- 
mission required.  98 
Penalty  for  extension  of  line  without  ap- 
proval   of    interstate    commerce    com- 
mission, 98-99 
Assumption    of    obligations,    see    Railroad 

securities,  infra 
Boards   of   Labor    Adjustment,   see   Rail- 
road Boards  of  Labor  Adjustment 
Bonds,  see  Railroad  securities,  infra 
Capital  stock,  see  Railroad  securities,  infra 
Car  floats  within  "  railroad "  as  used  in 

act,  94 
Oar  flervice 

See  Common  Carriers 
Power  of   interstate  commerce  commis- 
sion   to    require    safe    and    adequate 
service,  99 
Cars   included   in   term  **  transportation " 

as  used  in  interstate  commerce  act,  94 
Charter  as  contract,  832  note 
Coal  lands,  lease  by  United  States  to  rail- 
roads,  188 


RAILROADS  —  ( Cont'd ) 

Definition  under  interotate  commerce  act, 

94 
Director  general,  see  Federal  control,  infra 
Directors,    interlocking    directorates    pro- 
hibited, 122 
Discontinuance    of    railroad    operated    in 

connection    with    private    business,   864 

note 
Discriminatory   legislation,  distinguishing 

between  street  railway  and  steam  rail- 
road, 878  note 
Disputes  with  employees 

See  Railroad  Boards  of  Labor  Adjust- 
ment 

Conferences  to  settle  disputes,  87 

Interruption  of  caiTier*s  business,  duty 
to  avoid,  87 

Reference  of  disputes  to  Railroad  Labor 
Board,  87-88 

Strikes,  conferences  to  avoid,  87 
Extension  of  lines,  see  Xew  and  extended 

lines,  infra 
Federal  control 

Abate>ment  of  pending  suits,  765  note 

Action  against  director  general  for  per- 
sonal injuries,  764  note 

Actions  by  and  against  railroads,  763 
note 

Attorneys'  fees  recoverable  as  costs,  766 
note 

Baggage  porter  as  exercising  **  Ofiicial 
function,"  711  note 

Civil  service  rules  applicable  to  persons 
employed  by  director  general,  762  note 

Compensation  for  use  of  railroad,  ad- 
justment, 763  note 

Costs,  attorneys'  fees,  766  note 

Director  general,  substitution  as  defend- 
ant in  actions  against  railroads,  766 
note 

Director  general,  trustee  process  against, 
764  note 

Director  general,  validity  of  orders,  763 
note 

Emigrant  agents,  state  regulation  not 
anected.  764  note 

Furnishing  cars  to  individuals,  contracts 
as  affected  by  government  require- 
ments, 762  note 

Judicial  notice  of  proclamation  of  fed- 
eral control,  762  note 

Jurisdiction  of  suits  against  director 
general,  604  note 

Larceny  of  goods  in  transit  by  carrier 
under  federal  control,  766  note 

Liabilities  of  railroad  as  common  car- 
rier not  affected,  763  note 

Pending  suits  not  abated  by  assumption 
of  federal  control,  765  note 

Personal  injury  cases,  action  against 
director  general,  764  note 

Removal  of  causes  to  federal  courts,  766 
note 

Service  ol  process  on  railroads,  765  note 

Service  of  process  on  railroad  under 
federal  control,  762  note 

State  regulation  of  emigrant  agents,  764 
note 
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^{Conrd) 
Federal    control —  (ConVd) 

State   regulation,   terminal   railway  not 

taken   over   by    director   general,   760 

note 
Statutory  penaltiefl,  actions  under  state 

statutes,  765  note 
Termination,     see     Federal     control     of 

transportation 
Trustee  process  against  director  general, 

764  note 

Venue  of  actions  by  or  against  railroads, 

765  note 

Ferry  included  by  "  railroad  '*  as  used  in 
act,  94 

Freight  depots  included  in  term  *'  rail- 
road **  as  used  in  interstate  commerce 
act,  94 

Government  aided  railroads,  see  Land 
grant  railroads,  infra 

Government  control,  see  Federal  Control, 
supra 

Hours  of  service 

Constitutionality  of  regulatory  statutes, 

760  note 
Employees  within  act,  761  note 
Intent*  not  element  of  offense,  760  note 
Night  and  day  offices.  761  note 
Requiring    or    permitting    employees    to 

exceed  hours  limited,  760  note 
Terminal  companies*  employees  as  within 
act,  761  note 

Indorsement  of  obligati(ms,  see  Railroad 
securities,  infra 

Injuries  to  employees,  see  Employers* 
Liability  Acts 

Interlocking  directorates  prohibited,  122 

Interstate  Conwuerce  Act  applicable  to  car- 
riers wholly  or  partly  by  railroad,  93 

Interstate  commerce  commission,  powers 
of,  see  Interstate  Commerce  Act 

Labor  disputes,  see  Disputes  with  em- 
ployees, 8upra 

Land  grants  in  aid   cxf  construction 
Obligations  as  to  carriage  of  mails,  720 

note 
Selection  of  new  lands,  730  note 

Leased  line  operated  by  carrier  as  **  rail- 
road "  within  meaning  of  interstate  com- 
merce act,  94 

Lighters  included  by  "  railroad  "  as  used 
in  act,  94 

Line  operated  by  carrier  under  contract  as 
"  railroad  "  within  meaning  of  interstate 
commerce  act,  94 

Locomotives  included  in  term  **  transpor- 
tation "  as  used  in  interstate  commerce 
act,  94 

I^ng  and  short  hauls,  see  OabrtbbW 

Meaning  of  "  railroad  '*  as  used  m  intei  - 
state  commerce  act,  94 

Net  operating  income 

Receipts   in  excess  of  fair  return,  pay- 
ment to  United   States.    112 
Receipts  in  excess  of  six  per  cent,  effect, 
112 

New  and  extended  lines 

Application  for  certificate  from  commis- 
sion,  98 


UAULROAJiB^iConVd) 

New  and  extended  lines  —  {Canfd) 

Consent  of  interstate  commerce  commis- 
sion required,  98 

Issuance  of  certificate  by  commission,  98 

Penalty  for  extension  of  lines  without 
approval  of  interstate  commerce  com- 
mission, 98-99 

Power   of   interstate  commerce  commis- 
mission  to  require  extension.  99 
Officers,   holding  office  in   more  than  one 

company  prohibited.  122 
Railroad  securities 

Application  for  authoritv  to  issue  securi- 
ties,  120 

Assumption  of  obligations  regulated, 
120 

Authorization  as  essential  to  valid  it  v» 
122 

Bond  issues  regulated,  120 

Capital  stock,  issuance  regulated,  120 

Disposal  of  securities,  notification  to 
con>mission,  121 

Guarantv  of  securities  bv  United  .States, 
121 

Hearings  on  application  for  authoritv, 
121 

Indorsement  of  obligations  regulated. 
120 

Interstate  commerce  commission,  powers 
of.  120 

Jurisdiction  of  commission  as  exclusive 
and  plenary,  121 

Notice  of  application  for  authority,  121 

Officers  forbidden  to  receive  personal 
l)enefit  from  securities  issued,  122- 
123 

Reports  as  to  securities  issued,  121 

Securities  having  no  par  value,  121 

Short  term  notes,  121 

State,  notice  of  application  for  author- 
ity, 121 

Stock  issues  regulated,  120 

Suretyship  regulated,  120 

Unauthorized  securities  as  void,  122 

Rates  and  charges,  investigation  by 
Shipping  Board,  242 

Removal  of  causes 

Action  by  municipalitv  against  railroad 
for  violating  franchise  agreement,  610 
note 
Action     for     wrongful     death     against 
director  general  or  railroads,  610  not« 
Reserve  rund,  see  Carriers 
Right   of  way  over  public  lands,   convey- 
ance for  public  road  purposes,  204 
Routing  traffic  over  other  lines,  power  of 

interstate  commerce  commission,  97 
Safety  appliances 
Action  by  injured  employee,  736  note 
Actions  arising  out  of  violation  of  law, 

737  note 
Assumption  of  risk  by  employees,  737 

note 
Automatic  couplers,  736  note 
Duty  to  equip  and  maintain  equipment, 

736  note 
"  Efficient  "  hand  brakes,  738  note 
Grab  irons,  737  note 
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RAHiBaADS  —  ( Con  I'd) 
Safety   appliances  —  {Cont'd) 

Handholds,  737  note 

Intrastate  cars  as  affected  by  act,  737 
note 

Locomotive  equipment,  738  note 

Penalty   for  violation   of   law,  enforce- 
ment, 738  note 

Persons  protected,  736  note 

State   laws   superseded   by   federal   act, 
736  note 
Safety  devices 

Failure  to  install  as  negligence,  125 

Installation,    power    of    interstate    com- 
merce commission  to  require,  125 

Penaltv  for  failure  to  install,  125 
Securities,  see  Railroad  securities,  supra 
Special   assessment  on  right  of  way  not 

violation  of  commerce  clause  of  consti- 
tution, 827  note 
Spur  tracks  included  in  term  "  railroad  " 

as  used  in  interstate  commerce  act,  94 
Strikes 

See  Railboad  Boabds  of  Labor  Adjust- 
ment 

Duty  to  avoid,  see  Disputes  with  em- 
ployees, supra 
Suretyship,  see  Railroad  securities,  supra 
Switches  included  in  term  "  railroad  "  as 

used  in  interstate  commerce  act,  04 
Terminals  and  terminal  facilities  included 

in  term   "  railroad "   as   used   in   inter- 
state commerce  act,  04 
Termination  ol  federal-  control,  see  Federal 

Control  of  Transportation 
"  Transportation "    defined    by    interstate 

commerce  act,  94 
Wages 

Agreement  for  less  than  statutory  pav, 
validity,  761-762  note 

Full    pay   for   eight   hour  day,   761-762 
note 
Water   competition   as  affecting  long  and 

short  haul  provision,  101-1C& 
Yards    included    in    term    "  railroad "    as 

used  in  interstate  commerce  act,  94 

RAII.ROAD  SECURITIES 

See  R.ULROADS 

RAILWAY  MAIL  SERVICE 

See  Postal  Service 

RAINIER  NATIONAL  FOREST 

Summer    homes    around    Bumping    Lake, 
leases  for,  788  note 

RATES  AND  CHARGES 

See  Carriers 

REBATES 

See  Carriers 

RECEIVERS 

Appointment,  jurisdiction  of  district  court, 

595  note 
Conversion    of    funds    received    in    official 

capacity  as  embezzlement,   127 
Leave    of    court    to    sue    unnecessary,    626 

note 


1    RECEIVERS  OF  STOLEN  PROPERTY 

See  Larceny 

RECLAMATION 

See  Irrigation;  Waters 

RECORDS 

State  decisions  construing  recording  acts 
as  binding  on  federal  courts,  647  note 

RECRUTTINO  SERVICE 

Obstruction    as    offense    under    Espionage 
Act,  470  note 

RED  CROSS 

See    American    National    Red     Cross; 
Charities 


Conversion  of  funds  received  in  official 
capacity  as  embezzlement,  127 

REFERENCES 

Compulsory  reference  as  denial  of  right  to 
jury  trial,  864  note 

Compulsory  reference  in  action  at  law  in- 
volving long  accounts,  650  note 

REFERENDUM 

See  Amendments  to  Constitution 


State  decisions  as  binding  on  federal  courts, 
647  note 

REMOVAL  OF  CAUSES 

Answer  to  petition-  for  removal,  alleging 

fraudulent  joinder,  617  note 
Bond 

Condition  of  bond,  617  note 
Necessity  of  bond,  617  note 
Time  for  filing.  615  note 
Causes    removable,    see    Suits    removable, 

infra 
Civil    rights    causes,    application    of    pro- 
vision generally,  619  note 
Constitutional  questions  involved 
Merc  questions  of  fact,  600  note 
Questions  involved  already  settled,  609 
note 
Court  to  which  suit  is  removable,  606  note 
Death  by  wrongful  act,  action  against  di- 
rector general  of  railroads,  610  note 
Dismissal 

See  Remand,  infra 

Parties   improperly   or  collusively  made 
or. joined,  620  note 
Diverse  citizenship 
Amendment  of  pleadings  to  show  diver- 
sity of  citizenship,  643  note 
Fraudulent   joinder   of    defendants.   610 

note 
Joinder  of  master  and  servant,  610  note 
Motive  for  legal  joinder  immaterial,  610 

n<  le 
Same  as  requirement  for  original  juris- 
diction, 610  note 
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REMOVAI«  OF  CAUSES  ^(Cmil'd) 

Emergency     Fleet     Corporation,     actions 
against  as  removable,  609  note 

Employers'  liability  acta,  cases  under,  760 
note 

Federal  questions,  plaintiff's  pleading  must 
show,  609  note 

Filing  record,  see  Record  on  removal,  infra 

Judgment  of  federal  court,  action  on,  609 
note 

Jurisdiction,  acquisition  by  federal  court, 
618  note 

Local  influence,  see  Prejudice  or  local  in- 
fluence, infra 

Nonremovable  causes,  609  note 

Nonresident  parties,  court  to  which  suit  is 
removable,  607  note 

Patents,   action   for  royalties   not   remov- 
able, 609  note 

Petition  for  removal 

Determination  of  questions  of  fact,  617 

note 
Notice  of  petition,  616  note 
Proceedings  on  petition,  617  note 
Time  for  filing,  615  note 
Waiver  of  objection  for  delay,  616  note 

Pleading,    time    for    pleading    in    various 
states,  616  note 

Prejudice  or  local  influence 

Application    must    be    made    to    federal 

court,  615  note 
Order  of  removal,  615  note 
Petition,  requirements  of,  615  note 

Procedure  after  removal,  624  note 

Procedure  for  removal,  615  ef  seq.  note 

Proceedings  in  suits  removed,  624  note 

Proper  district  for  removal,  606  note 

Railroads     under     federal     control,     suits 
against,  766  note 

Record  on  removal 

Delay  in  filing  record,  618  note 
Failure  to  file  record,  618  note 
Filing  certified  copy  of  record,  jurisdic- 
tion acquired  by  federal  court,  618  note 
Laches  in-  filing  record,  618  note 

Remand 

Affidavit   in  support   of   motion    for   re- 
mand, 623  note 
Amendment  of  petition,  622  note 
Collusive    joinder    or    colorable    assign- 
ments, 622  note 
Costs  on  motion,  623  note 
Delay  in  filing  transcript,  622  note 
Doubt  as  to  jurisdiction,  622  note 
Ground  for  remand,  620  et  seq.  note 
Motion  to  remand,  sufficiency,  623  note 
Nonresidence   of   both   plaintifT  and  de- 
fendant, 620  note 
Procedure  for  remand,  623  note 
Suit   not   within   original   federal   juris- 
diction in  particular  district,  620  note 
Waiver  of  defects,  622  note 

Removable  suits,  see  Suits  removable,  infra 
Revenue  law 

Certiorari  to  bring  up  record,  619  note 
Construction  of  act,  619  note 
Habeas  corpus,  application  for  release  on, 
619  note 


BEMOVAX  OF  CAUSES— (Con /'(f) 
Revenue    law  —  ( Con  fd ) 

Petition,  time  for  filing,  619  note 

Procedure  for  removal,  619  note 
Right  of  removal  as  statutory,  605  note 
Separable  controversy 

Alienage  of  party,  611  note 

Citizenship  and  diversity  of  citizenship 
essential,  611  note 

Equity  suits,  612  note 

Indispensable  party,  611  note 

Master  and  servant,  tort  actions  against, 
613-615  note 

Motive  in  joinder  of  defendants,  61 1  note 

Pleadings  to  show  separable  controversy, 
611  note 

Proper  or  indispensable  codefendant,  611 
note 

Separability  of  controversv,  how  shown, 
611  note 

Several  plaintiffs,  611  note 

Showing  separable  controversy,  611  note 

Tests  of  separability,  611  note 

Tort  actions,  613  note 
Service  of  process  in  cause  removed  from 

state  court,  132 
State  courts 

Injunction  against  further  proceedings  in 
state  court,  619  note 

Loss  of  jurisdiction  by  removal,  618  uote 

Proceedings  in  state  court  after  removal, 
validity,  618  note 

Status  of  proceedings  had  in  state  courts. 
624  note 
Statutory  rights,  605  note 
Suit  brought  in  state  court  for  act  done 

under  military  authority,  357 
Suits  not  removable,  609  note 
Suits  removable 

Alienage  as  ground  of  removal,  611  note 

Assessment    for   road    district    improve- 
ment not  removable  "  suit."  605  note 

Condenmation  proceedings,  605  note 

Constitution,  suits  under,  609  note 

Convenience  of  parties  as  ground  for  re- 
hioval,  605  note 

Decedents'  estates,  proceedings  for   set- 
tlement, 605  note 

Director    general    of    railroads,    actions 
against,  610  note 

District  of  residence  of  parties,  606  note 

Diverse    citizenship    as    ground    of    re- 
moval, 610  note 

Emergency     Fleet     Corporation,      suits 
against,  609  note 

Executors   and   administrators,   suit   for 
removal,  605  note 

Federal  questions,   suits    involving,    609 
note 

Original  jurisdiction  by  "  this  title."  606 
note 

Prejudice  or  local  influence  as  ground  for 
removal,  615  note 

Questions  of  fact  in  suits  under  consti- 
tution, 609  note 
Railroads,  action  by  municipality  for  vio- 
lating franchise  agreement.  610  note 

Residence  of  parties,  606  note 
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REMOVAI.  OF  CAVB^B ^{ConVd) 
Suits    removable —  {Cont'd) 

Separable  controverBy  as  ground  of  re- 
moval, 611  note 
Treaties  involved 

Mere  questions  of  fact,  60&  note 
Question 8  already  settled,  609  note 

RESERVATIONS 

Bird  reservation  in  California  restored  to 
public  donuiin,  205 

RESERVED  PODCTERS 

See  States 

RESERVE  FUND 

See  Carbiers 

RESERVE       OFFICERS       TRAINING 
CORPS 

See  Army 

Traveling  expenses  to  summer  camps,  360 

Uniforms,  commutation  for,  360 

RESERVES 

See  Army;  National  Guard  Reserve 

RESOLUTIONS 

See  Congress 

REVENUE 

See  Customs  Duties  . 

REVOLVING  FUND 

See  Federal  Control  of  Transportation 

RIFLE  TEAMS 

Traveling   expenses    to   national    matches, 
360 

RIVERS,  HARBORS  AND  CANALS 

Appropriations  for  river  and  harbor   im- 
provements 
Diversion   from  one  project  to  another 
prohibited,  224 
Appropriations,  use  for  maintenance  and 
repair  at  discretion  of  Secretarv  of  War 
214 
Bridges  over  navigable  waters 

Approval  by  war  department,  768  note 
Drawbridges,    negligent    operation,    768 

note 
Taxation  by  state,  767  note 
Time  limit   for   construction,  waiver  of 
penalty,  768  note 
Contracts   uncompleted   prior   to   April   6, 
1917.  readjustment  of  compensation,  224 
Dama«:e  in  doing  river  and  harbor  work 
Adjustment  of  claims,  authority  of  chief 

of  engineers,  224-225 
Claims    exceeding    $500,    chief    of    engi- 
neers to  report  to  Congress,  224-225 
Dredged    matter,    dumping    in    Xew    York 
harl)or.  right  to  sue  vessel  in  admiraltv, 
767  note 
New    projects,    undertaking   as    dependent 
on  cost  of  completion,  224 


RIVERS,  HARBORS  AND  CANAI.S- 

iConVd) 

New  York  harbor,  disposal  of  dredged 
matter.  767  note 

Obstruction 

Dredge  anchored  in  narrow  channel,  767 

note 
Navigable  waters  entirely  within  limit 

of  state,  767  note 
Simken  vessels,  dutv  to  mark,  767  note 
Violation  of  law  as  negligence,  767  note 

Panama  Canal,  number  and  rate  of  com- 
pensation of  employees,  223 

RULES  OF  DECISION 

See  State  Law  in  Fedebal  Courts 

RULES  OF  PROPERTY 

Federal  courts  as  bound  by  state  decisions, 
645  note 

SAFETY  DEVICES  ON  RAILROADS 

See  Railroads 

SAILORS 

See  Vocational  Rehabilitation 

ST.  LOOTS 

Subtreasury  at  St.  Louis  discontinued,  209 

SALES 

State    decisions     as     binding    on     federal 

courts^  646  note 
Vessels,  see  Shipping  and  Navigation 

SALVAGE 

Amount  allowable,  769  note 

Apportionable  award,  769  note 

Life  salvors  sharing  in  award  to  salvors  of 
vessel,  769  note 

Limitation  of  time  to  present  claims,  770 
note 

United  States  authorized  to  sue  for  sal- 
vage services,  234 

SAN  FRANCISCO 

Subtreasury  at  San  Francisco  discontinued, 
209 

SCHOOLS 

See  Indians;  Vocational  Rehabilitation 
Detail  of  army  officers  as  military  instruct- 
ors at  schools,  322 
Naval  training  schools  for  boys,  143 

SCREW  THREAD  COMMISSION 

See  Weights  and  Measures 

SEA  LIONS 

See  Animals 

SEALS 

Shipping  board  to  have  official  seal,  239 

SEAMEN 

Death  bv  wrongful  act^  right  of  action  for, 
227 
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—  (Conrrf) 

Effects  of  deceased  geamen,  shipping  com- 
miseioner^g    fees    for    attending   to,    776 
note 
Fellow  servant  doctrine  in  action  for  per- 
sonal injury,  774  note 
Injuries 

Care  of  injured  seamen,  775  note 
Fellow  servant  doctrine,  774  note 
Jurisdiction  in  actions  for  death  by  wrong- 
ful act,  ^27 
Jury  trial  in  action  for  personal  injuries, 

227 
Medical  attention  to  injured  seamen,  775 

note 
Personal  injuries,  right  to  sue  at  common 

law,  227 
Procuring  employment,   taking   remunera-* 
tion  from  seamen  prohibited  under  pen- 
alty, 226 
Seaworthiness  of  vessel,  absence  of  hand- 
rail, 775  note 
Shipping  articles,   specification   of  voyage 

and  services,  770  note 
Wages 

Advance  payments  as  affecting  right  to 

wages  subsequently  earned,  226 
Advance  payments  prohibited,  226 
Advances  of  wages,  774  note 
Balance  due  at  end  of  voyage,  226 
Contract  stipulations  as  affecting  I'ight 

to  payments  during  voyage.  225-226 
Deductions  for  shipment  of  seamen  pro- 
hibited under  penalty,  226 
Foreign    seamen    entitled   to   benefit    of 

statute,  226 
Half  wages  before  termination  of  vovage, 

771-774  note 
Xumber  of  payments  demandable  during 

voyage.  226 
Payment  at  ports  of  call,  constitutional- 
ity of  provision,  770  note 
Payment,  duty  of  master  to  make  pay- 
ment at  ports  of  call.  225-226 
Releases  by  seamen,  jurisdiction  to  set 
aside,  226 

8EABCH  AlCD  SEIZUBE 

Compulsory     production     of     books     and 

papers.  851  note 
Opening  letters  and   papers   in  mail,   850 

note 
Search  warrant,  necessity,  850  note 
Unreasonableness,  850  note 
Vehicles  usetl  in  transporting  contraband, 

862  note 
Warrants,  necessity,  850  note 

SECOND  UEtTTENANTB 

See  Army;  Marine  Corps 

SECRETARY  OF  AGRICULTURE 

Exchange  of  used  parts  of  vehicles.  8 
Experiment  stations,  sale  of  products.  7 
P^ir-bearing  animals  in  Alaska  powers  and 

duties  as  to,  9 
Photographic  films,  sale  or  rental,  6 
Plant  quarantine  in  District  of  Columbia, 

enforcement,  7-8 


SECRETARY     OF     AGRICULTURE  -* 

iConVd) 

Seeds,  etc.,  for  distribution,  award  of  con- 
tract, 6 

Walruses,  powers  and  duties  transferred  to 
Secretary  of  Agriculture   9 

SECRETARY  OF  COBfMERCE 

Census  office,  authority  to  suspend  unnec- 
essary work,  14 

Fur-bearing  animals,  powers  and  duties 
transferred  to  Secretary  of  Agriculture, 
9 

Sea  lions,  powers  and  duties  transferred  to 
Secretary  of  Agriculture,  9 

SECRETARY  OF  INTERIOR 

Public  parks,  donations  to  national  park 
and  monument  system,  219 

SECRETARY  OF  LABOR 

Deportation  of  aliens,  authority  as  to,  46 
Deportation   proceedings,   finality   of  deci- 
sion, 47 

SECRETARY  OF  NAVY 

Ship  bulletins,  publication,  259 

SECRETARY  OF  TREASURY 

Laborers  in  customs  service,  authority  to 

fix  compensation,  32 
Mandamus   proceedings   against   secretary, 

732  note 
Purchase  of  farm  loan  bonds,  extension  of 

time,  5 

SECRETARY  OF  WAR 

See  Assistant  Secretary  of  War 

Inland   waterway   transportation,  duty   to 

promote  and  develop,  126 
Lease  of  surplus  war  material    735  note 

SECURITIES  ISSUED  BY  RAILROADS 

See  Railroads 

SEDITION 

See  Espionage  Act 

SEDITIOUS  CONSPIRACY 

Hindering  execution  of  any  law  of  the 
I'nited  States,  joint  resolution  as  "  law," 
702  note 

Indictment,  703  note 

>rotive  of  conspirators,  703  note 

Overthrow  of  government,  force  as  clement 
of  oflTense.  703  note 

Withd rascal  from  conspiracy,  703  note 

SEEDS 

See  AoKicuLTi'RE 

SEIZURE 

See  Admiralty;   Search  and  Seizure 

SELECTIVE  DRAFT 

Alienage  as  ground  of  exemption,  806  note 
Bawdv  houses^,  see  Houses  of  ill  fame  near 

ft  ' 

campK,  etc..   infra 
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SEXEOTIVE    DRAFT  — (Cont'^f) 
Conspiracy  to  obstruct  draft,  470  note 
Draft    board,    decision    regarding    citizen- 
ship as  binding  on  courts,  390  note 
Estoppel  of  United  States  to  exercis^e  ju- 
risdiction over  registrants,  806  note 
Exemptions,  alienage,  806  note 
Houses  of  ill  fame  near  camps,  etc. 
Bawdy  house,  what  is,  810  note 
Constitutionality     of     prohibition-,     810 

note 
Evidence,  811  note 
Indictment,  signing  by  district  attorney 

811  note 
Judicial  notice  of  location  of  house,  811 

note 
Sentence,  812  note 
Violation  of  provision,  465  note 
Indictment  for  violation  of  act,  808  note 
Information  for  violation  of  act,  verifica- 
tion by  assistant  district  attorney,  593 
note 
Intoxicating  liquors 
Evidence,  810  note 

Information,  prosecution  by,  809  note 
Measurement  of  distance  from  camp  to 

place  of  sale    800  note 
"  Newbro*s      herpicide "      as      alcoholic 

liquor,  809  note 
Termination  of  war  as  afTectiug  pending 

prosecutions,  809  note 
Transportation   of    liquor   in   prohibited 

zones  as  offense,  809  note 
Zones  around  camps,  extent,  809  note 
Judicial   notice  of   rules   and   regulations, 

807  note 
"  Military  and  naval  forces  "  as  including 

men  enrolled  under  draft  act,  469  note 
Obstructing  recruiting  or  enlistment  as  of- 
fense, 470  note 
Persons  subject  to  draft 
Aliens,  806  note 

Determination  of  liability,  806  note 
Estoppel  of  United  States  to  exercise  ju- 
risdiction over  registrants..  806  note 
Prostitutes,   see  Houses  of   ill   fame  near 

camps,  etc.,  supra 
Prostitution    near    encampments,    amend- 
ment of  act,  effect  on  previous  offenses. 
816  note 
Questionnaire,  failure  to  answer,  807  note 
Registration 

Absentees,  807  note 

Conspiracy  of  nonoflBcial  persona  to  vio- 
late law.  807  note 
Evidence    in   prosecution   for    failure   to 

register,  808  note 
Failure  to  register,  807  note 
Presidential   regulations,  807   note 
Questionnaire,    failure   to   answer   ques- 
tions, 807  note 
Rules  and  regulations,  judicial  notice,  807 

note 
Violation  of  act,  prosecution  for,  808  note 


8EI«F-nfORIMINATION 

Compulsory     production     of 
papers.  851  note 


lKX)ks     and 


SENATE 

See  Congress 

SEQUOIA  NATIONAL  PARK 

See  Public  Parks 

SERVICE  OF  PROCESS 

See  Process 

Corporations,  service  on,  600,  note 
Territorial   jurisdiction   of  district   court, 
600  note 


See  Mineral  Lands,  Mines  and  Mining 

SHERMAN  "LAW 

See  Trade  Combinations  and  Trusts 

SHIP  BUI.IJBTINS 

Publication  by  Secretary  of  the  Xavy,  25ft 

SHIP  MORTOAQE  ACT 

Acknowledgment  of  mortgage  for   record. 

254 
Action   in  personam  to  recover  mortgage 

debt,  256 
Actions  to  enforce  liabilities   imposed  by 

act,   jurisdiction,  255 
Amount  of  mortgage,  index  to  show,  252 
Assignment    of    mortgage,    citizenship    of 

mortgagee,  256 
Collector  of  Customs 

Certifiontea,  duty  to  furnish,  254 
Certified  copies  of  mortgages,  discharges, 

etc,  duty  to  furnish,  254 
Concurrent    jurisdiction    of    state    and 
federal  courts  in  actions  against  col- 
lector, 255 
Inspection  of  records,  dutv  to   permit, 

254 
Jurisdiction  of  actions  against  collector 

for  violations  of  law,  255 
Liability  for  nonperformance  of  duties, 

255 
Preferred    mortgages,    delivery    of    two 

certified  copies  to  mortgagor,  253 
Record  of  lien«  on  vessel  covered  by  pre- 
ferred mortgage,  253 
Commencement  of  action  by  personal  serv- 
ice, 255 
Concurrent  jurisdiction  of  state  and   fed- 
eral courts  in  actions  against  mortgagor, 
255 
Construction   of   act,   existing   law   as   to 

certain  matters  not  affected,  257 
Corporations,    punishment    of    officer    for 
violation  of  law  with  intent  to  defraud, 
254-255 
Costo,  265 

Damages  caused  by  violation  of  law,  see 
Actions  to  enforce  lia*bilities  imposed  by 
act,  8upra 
Date  of  reception  of  mortgage  for  record, 

index  to  show,  252 
Definitions 

Document,  251 

Documented,  251 

Mortgages,  251 

Port  of  documentation,  251 

Vessel  of  the  United  States,  251 
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SHIP   MORTGAGE  ACT  ^ ( Con/ W) 
Diseharge    of    mortgage    debt,    filing    and 
recording  certificate  of  discharge,  253- 
254 
**  Document  "  as  including  registry  and  en- 

rollment  and   license,  251 
"  Documented "  as  meaning  registered   or 

enrolled  or  licensed,  251 
Documents  of  vessel,  see  Indorsements  on 
documents  of  vessel,  infra 
Surrender   of   documents   of    mortgaged 
vessel,  consent  of  shipping  board  re- 
quired, 256 
Existing  mortgages  not  aflfected  by  act,  257 
Foreclosure  of  mortgages 

Admiralty  proceedings  in  rem  to  enforce 

mortgage,  255 
District     courts,     original     jurisdiction 

vested  in,  255 
In  rem  proceedings  in  admiralty  to  en- 
force mortgage,  255 
Jurisdiction,  255 

Notice  of  commencement  of  suit,  255 
Persons  entitled  to  notice  of  commence- 
ment of  suit,  255 
Pre-existing   claims    against    vessel,    di- 
vestiture by  «ale,  250 
Preferred  maritime  lien,  definition,  255 
Priority  of  claims,   256 
Property  other  than  %'^s8elB  covered  by 

mortgage,  256 
Receivers  in  foreclosure  proceedings,  255 
Sale    as    divesting    pre-existing    claims 

against  vessel,  256 
Sale,  priorities  transferred  to  trustees, 

256 
Seizure  of  vessel  by  marshal,  255 
Forfeiture  of  mortgaged  vessel,  eflfect  on 

mortgagee's  interest,  256 
Index  of  mortgages,  how  made,  252 
Index  of  transfers,  see  Sales  and  convey- 
ances, infra 
Indorsements  on  documients  of  vessel 
Amount  of  mortgage,  252 
Amounts    to   be    separa/telv   discharged, 

252,  253 
Clearance    of    vessels,    indorsement    of 
mortgage     on     ship's     documents     as 
essential,   252 
Maturity  of  mortgage,  252 
Xames  of  mortgagor  and  mortgagee,  2.32 
New  documentation,  transfer  at  indorse- 
ments, 253 
Time  and  date  indorsement  is  made,  252 
In  personam  action  against  mortgagor  for 

debt  secured,  256 
Interest    in    vessel    mortgaged,    index    to 

show,  252 
Interest,  rate  governed  by  contract,  254 
Masters  of  vessels 

Concurrent  jurisdiction  of  state  and  fed; 
eral  courts  in  actions  against  master, 
255 
Documents   of   vessel,   et«,  duty  to   ex- 
hibit, 253 
Documents  of  vessel,  liability  for  failure 

to  exhibit,  255 
Jurisdiction   of   actions   against   master 
for  violation  of  law,  255 


SHIP  MORTGAGE  ACT ^{Cont*d) 
Masters  of  vessels  —  (ConVd) 

Penalty  for  failure  to  exhibit  documents, 
254 
Mortgaged  vessels  not  affected  by  act,  257 
Mortgagee 

Citizenship,  252 
Definition,  251 

Forfeiture  of  vessel   as   affecting  mort- 
gagee's interest,  256 
Name  to  be  indexed  in  index  of  mort- 
gages, 252 
Name  to  be  indorsed  on  documents  of 
vessel,  252 
Mortgagor 

Certificate   of  discharge,   filing  and    re- 
cording, 253-254 
Copy    of    preferred    mortgage,    duty    to 
keep  on  board  vessel  and  exhibit cI  to 
persons  affected  by  lien,  253 
Corporation    mortgagor,    punishment    of 
officer  for  violation  of  law  with  intent 
to  defraud,  254-255 
Creating  liabilities  on  vessel  after  execu- 
tion of  mortgage  and  before  recording, 
liability  for  loss  caused  by,  255 
Disclosure  of  existing  liens  before  execu- 
tion  of   preferred   mortgage,   liability 
for  nonperformance  of  duty,  255 
Exhibiting  documents  of  vessel,  liability 

for  loss  caused  by  failure,  255 
Jurisdiction    of    actions    against    mort- 
gagor for  violation  of  law,  255 
Liens  on  vessel,  disclosure  to  mortgagee 
before   executing  preferred   mortgage, 
253 
.   Name  to  be  indexed  in   index  of  mort- 
gages, 252 
Name  to  be   indorsed   on   documents  of 

vessels,  252 
Violation  of  law  with  intent  to  defraud, 
punishment,  254-255 
Name  of  vessel 

Index  of  mortgages  to  show,  252 
Index  of  mortgages  to  show  name.  252 
Names  of  parties 

Index  of  mortgages  to  show,  252 

Index  of  mortgages  to  show  naines,  252 

Indorsement    on    do<*nmcnt8    of    vessel, 

necessitv  to  create  preferred  mortgage, 

252 

New  mortgage  after  sale  of  vessel   under 

order  of  court,  256 
Personal  action  against  mortgagor,  256 
Port  of  documentation 

Change  as  affecting  record  of  mortgages, 

254 
Meaning  of  phrase,  251 
Preferred  maritime  lien,  definition,  255 
Preferred  mortgages 

Affidavit  of  good  faith  file<l  with  record, 

252 
Amount  of  mortgage  to  be  indorsed  on 

docimients  of  vessel,  252 
Amounts    to    be    discharged    separately, 
indorsement  on  documents  of   vessel, 
252 
Citizenship   of   mortgagee,   252 
Collector    of    customs    to    deliver    two 
copies  to  mortgagor,  253 
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SHIP   MORTGAGE  ACT -^{ConVd) 
Preferred  mortgages  —  ( Cont'd ) 

Collector   of   customs  to   make   indorse- 
ment on  documents  of  vessel,  252 
Copy  of  mortgage  to  be  kept  on  board 
vessel  and  exhibited  to  persons  having 
certain  business  dealings  with  vessel, 
253 
Date  of  indorsement  to  be  noted  on  docu- 
ments of  vessel,  262 
Discliargo  of  mortgage  debt,  filing  and 

recording  certificate,  253-254 
Disclosures   to  mortgagee   before  execu- 
tion  of   preferred   mortgage,   duty   of 
mortgagor,  253 
Foreclosure,    see    Foreclosure    of    mort- 

gageis,  8upra 
Indorsement    of    mortgage    on    vessel's 

documents,  252 
Interest,  rati  governed  by  contract,  264 
Lien,  255 

Liens  after  execution  of  mortgage  and 
before    recording,    creation    by    mort- 
gagor prohibited,  253 
Maturity  of  mortgage  to  be  indorsed  on 

documents  of  vessel,  252 
More  than  one  vessel  included,  provision 

for  separate  discharges,  effect,  253 
Xamc»s  of  mortgagor  and  mortgagee  to 
be    indorsed   on   documents   of   vessel, 
252 
Notice  of  lien  on  mortgaged  vessel,  re- 
cording, 263 
Preferred  status,  how  obtained,  252 
Preferred  status  not  waived  by  stipula- 
tion in  mortgage,  252 
Property  other  than  vessel  included,  pro- 
vision for  separate  discharge  essential, 
253 
Kecord  of  lien  on  mortgHged  vessel,  re- 
cording certificate  of  discharge,  253 
Record  of  mortgages  with  time  and  date 
of  indorsement  on  vessers  documents, 
252 
Time    of    indorsement    to    be    noted    on 

documents  of  vessel,  252 
Waiver  of  preferred  status,  257 
Priorities    between    maritime    liens    and 

mortgages  not  affected  by  act,  257 
Receivers   in    foreclosure   proceedings,  255 
Record  of  mortgages 

Acknowledgment  required,  254 
Affidavit  of  good  iaith,  filing  with  record, 

252 
Amount  of  mortgage,  index  to  show,  252 
Books   furnished   by   secretary   of   com- 
merce, 257 
Books  kept  for  recording  mortgages,  252 
Change  of  port  of  documentation,  254 
Collector  of  customs  to  make  record,  252 
Date  of  reception  of  mortgage  for  record, 

index  to  show,  262 
Effect  of   record,  252 
Index  of  record,  252 
Interest   in   vessel  mortgaged,   index  to 

show,  252 
Interest  in  mortgagee  required  to  be  re- 
cited in  mortgage,  254 
Interest  of  mortgagor  required  to  be  re- 
cited in  mortgage,  254 


SHIP   MORTGAGE  ACT— (ContW) 
Record  of  mortgages  —  {ConVd) 

Maturity  of  mortgage,  index  to  show,  252 
Name  of  vessel,  index  to  show,  252 
Xames  of  narties  to  mortgage,  index  to 

show,  262 
Place  of  record,  252 
Port  of  documentation  as  place  of  record, 

252 
Preferred  mortgage,  what  is,  252 
Preferred  status  of  mortgages,  252 
Time  of  reception  of  mortgage  for  record, 

index  to  show,  252 
Unrecorded  mortgage  valid  as  to  mort- 
gagor and  persons  with  actual  notice, 
252 
Validity  of  unrecorded  mortgage,  252 
Record  of  transfers,  see  Sales  and  convey- 
ances, infro, 
Sales  and  conveyances 

Citizenship,    purchaser    at    sale    under 

order  of  court,  257 
Liens   divested  by  sale   under  order  of 

court,  256 
Mortgaged  vessels,  see  Transfer  of  mort- 
gaged vessels,  infra 
Secretary  of  commerce 

Books  and   records  furnished   by   secre- 

tarv,  267 
Regulations  as  to  recording  and  indors- 
ing mortgagee,  258 
Seizure   of   vessel   in   foreclosure   proceed- 
ings, 255 
Separate   discharges   of   property   covered, 

see  Preferred  mortgages,  supi-a 
Service  of  process  within  limits  of  district, 

255 
State  statutes  conferring  liens  on  vessels 

superseded  bv  act.  257 
Time  of  reception  of  mortgage  for  record. 

index  to  show,  252 
Transfer  of  mortgaged  vessel 

Forfeiture  of  mortgagred  vessel,  256 
Sale  to  enforce  maritime  lien,  256 
Surrender   of   documents   of   mortgaged 
vessel,  256 
"  Vewiel  of  the  United  States  "  defined,  251 
Violations  of  law 

Agents  'of   vessel,    liability    to    person<& 

injured,  255 
Collector  of  claims,  liability  to  persons 

injured,  255 
Concurrent    jurisdiction    of    state    and 

federal  courts,  265 
.Jurisdiction,  255 
Master    of    vessel,    liability    to    persons 

injured,  255 
Mortgagor,  Habilitv  to  persons  injured. 

255 
Officers   of   vessel,    liability   to    persons 
injured,  255 

SHIPPING  AND  NAVIGATION 

See  Admiralty;  Carriebs;  Collisions: 
Interstate  Commerce  Act;  Lights  and 
Bt'oys;  Limitation  of  Vessel  Owners' 
Liability;  Motor  Boats;  Officers  or 
Merchant  Vessels:  Rivers,  Harbors 
AND  Canals;  Salvage;  Se^vmen:  Steam 
Vessels. 
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SHIPPUfQ  AND  NAVIGATION^ 

iConVd) 
Admiralty  suits  against  United  States 
Appeals,  232 
Arbitration  of  claim,  234 
Arrest  of  government  owned  vessel  pro- 
hibited, 231-232 
Arrest  of  vessel  in  foreign  jurisdiction, 
duty  of  consul  to  procure  release,  233 
Bond  not  required  of  Ignited  States,  232 
Compromise  of  claim,  234 
Costs,  allowance  against  United  States, 

232 
Date  of  accrual  of  cause  of  action   as 

affecting  right  to  sue,  233 
Decree,  232 

Election  to  proceed  in  rem,  232 
£xem'ption«  and  limitations  of  liability, 
United  States  entitled  to  benefit  of,  233 
Hearing  and  determdnation,  232 
Interest    on    money    judgment    againbt 

United  States,  rate  of,  232 
Limitation  of  actions,  233 
Reports  to  Congress  of  judgments  ren- 
dered and  settlement  claims,  235 
Salvage  services,  234 
Satisfaction    of    judgment    againsl    gov- 
ernment, 234 
Seizure  of  government  owned  vessel  pro- 
hibited, 231-232 
Settlement  of  claim,  234 
Statutory  authority  to  sue  government 

in  personam,  232 
Stipulation    of    United    States    not    re- 
quired, 232 
Suits  in  foreign  jurisdictions,  consul  to 

enter  appearance,  233 
Vessel  formerly  owned  by  United  States, 
release  from  arrest  or  attachment,  233 
Advances,  right  to  proceed  against  vessel 

not  affected  by  ship  mortgage  act,  257 
American  bureau  of  shipping,  classification 

of  government  owned  vessels,  240 
Bills   of  sale,   see   Sales   and   conveyances, 

infra 
Bulletin,  publication  bv  Secretary  of  Navy, 

259 
Buoys,  see  Lights  and  Buoys 
Bureau  of  navigation,  signature  of  chief  of 

bureau  to  vouchars,  etc.,  775  note 
Cargo  vessels  carrying  passengers,  limita- 

tation  as  to  number,  249 
Changing  names  of  vensels 

Authority  of  commissioner  of  navigation, 

230 
P^es  for  change  of  name,  231 
Publication     of     order     for     change     of 

name.  231 
Repeal  of  prior  legislation,  231 
Rules   and   regulations  as   to  change  of 

name,  231 
Time  of  taking  efTect  of  act,  231 
Charter  of  vessels,  authority  of  officers  ap- 
pointed  Viy   charterer   to   prtH'ure   neces- 
saries, 257 
Coastwise  trade 

Coastwise  laws  extended  to  insular  pos- 
sessions, 247 


SHIPPINQ    AND    NAVIGATION*- 

iConVd) 
Coastwise  trade  —  ( ConVd ) 

Foreign  built  ships  plying  between  Ha- 
waii and  Pacific  coast,  248 
Foreign  built  vessels  with  American  reg- 
istry, permits  for  carrying  passengers, 
248' 
Transportation     partly    over     Canadian 
railroad,  exception  as  to  rule  requir- 
ing American  vessels    250 
Vessels  built  in  and  dociunented  under 
laws   of  United   States,  exceptions   to 
requirement  of  use.  250 
Vessels  entitled  to  engage  in,  245 
Commissioner  of  navigation,  authority  to 

change  names  of  vessels,  230 
Common  carriers  by  water 
Deferred  rebates  defined,  246 
Deferred  rebates  to  shippers  prohibited, 

246 
Discrimination     against     shippers     pro- 
hibited, 246 
Fighting  ship  defined,  240 
Fighting  ship,  use  of  prohibited    246 
Penalties  for  violation  of  law.  power  of 

shipping  board  to  enforce.  247 
Retaliation    against   shipper   prohibited, 
246 
Conveyance  of  vessels,  see  Sales  and  con- 

veyances,  infra 
Dates   of   sailing   of   vessels,   schedules   to 

show,  123 
Death  on  high  seas 

Action  in  admiralty  brought  under  law 

of  foreign  state,  235 
Action  in  admiralty  for  damages,  235 
Apportionment  of  recovery,  235 
Beneficiaries,  235 
Comparative  negligence,  236 
Contributory  negligence  not  bar  to  re- 
covery, 236 
Death  pending  action  for  personal  inju- 
ries, substitution  of  parties,  236 
Jurisdiction,  235 
Limitation  of  actions,  235 
Measure  of  damages,  235 
Parties,  235 

State  statutes  as  affected  by  act,  236 
Deceased  seaman,  shipping  commissioner's 

fees  for  attending  to  effects,  776  note 
Deferred  rebates 
Definition,  246 

Prohibition  against  charge  by  water  car- 
rier, 246 
Definitions 
Alien,  258 
Board,  258 

Citizen  of  the  United  States,  258 
Documented     under     the     laws    of     the 

I'nited  States,  258 
Person,  258 
Vessel,  258 
Discrimination    against    shippers    prohib- 
ited   246 
Discrimination   in   rates  to  or   from  ports 
without   continental   United   States.  250 
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SHIPPING    AND    NAVIGATION  — 

{ Cont'd) 
Docks 

Duty  of  establishing  hoard  to  investigate 

and  recommend  improveinent8,  242 
Shipping  board  authorized  and  directed 
to  take  over,  244 
Documents  of  vessel 
Document  defined,  251 
Indorsement  of  mortgage  on  documents, 

see  Ship  Mortgage  Act 
Port  of  documentation  defined.  251 
Drydocks,  lien  for  use  of,  257 
Emergency  Fleet  Corporation 

Action  against  corporation  as  removable 

609  note 
Appropriation  for  ship  construction  re- 
duced, 236 
Bulletins,  etc.,  use  of  appropriation  for 

printing  and  publishing  prohibited 
Continuance  in  existence,  243 
Contracts  for  ship  construction,   "  cost- 
plus  "  system  prohibited,  236 
Exercise   of   powers   of   shipping   board, 

258 
Exemption  from  state  taxation,  850  note 
Expenses,  source  of  payment,  236 
Immunity  from  process,  780  note 
Rent  of  buildings  for  use  of  corporation, 
236 
Emergency    shipping    fund,    appropriation 

reduced".  236 
Enrollment  of  vessels  purchased,  chartered 

or  leased  from  shipping  board,  245 
Federal  control,  termination,  see  Federal 

Control  op  Transportation 
Fighting  ships 
Definition,  246 
Use  prohibited,  246 
Foreign  built  vessels,  right  to  engage   in 

coastwise  trade,  245 
Government  owned  vessels 

See    Admiralty     suits     against    United 

States,  supra 
Classification,  249 
Sale    of   government    owned    vessels    to 

aliens.  240 
Sale  of  government  owned  vessels  to  cit- 
izens, 240 
Transfer  to  shipping  board,  239 
Housing    shipyard    employees,    repeal    of 

statute,  134* 
Inland  waterway  transportation 

Great  Lakes  as  "  inland  waterways,"  126 
Promotion    and    development,    duty    of 
Secret arv  of  War,  125 
Insurance  of  vessels  and  cargoes,  see  Ma- 
rine Insurance 
License  of  vessels  purchased,  chartered  or 

leased  from  shipping  board,  245 
Lien  for  necessaries 

Acknowledgment  of  notice  of  claim,  ne- 
cessity, 254 
Authority  to   procure  repairs,  etc.,  257 
Charter  party  as  affecting  right  to  lien, 

778  note 
Credit  to  vessel  as  essential,  777  note 


SHIPPING    AND    NAVIGATION  — 

{C(mrd) 
Lien  for  necessaries  —  {ConVd) 

Discharge  of  satisfied  lien,  duty  to  file 

certificate,  253 
Dry  dock,  lien  for  use  of,  257 
Evidence  of  repairs.  sufRciency,  777  note 
Fuel  supplied  to  vessel,  778  note 
In   personam   actions,   right   to   sue   not 

affected  by  ship  mortgage  act.  257 
Laches  in  enforcement  of  lien,  existing 
law  not  affected  by  ship  mortgage  act, 
257 
"  Management  of  vessel "  as  giving  rise 

to  lien,  778  note 
Marine  railway,  lien  for  use  of,  257 
Merger   of   lien   in   account   stated.    776 

note 
Part  owner  as  entitled  to  lien    777  note 
Persons   authorized   to   procure    repairs, 

etc.,  257 
Persons  entitled  to  lien,  777  note 
Priorities  not  affected  by  f-hip  mortgage 

act,  257 
Raising  sunken  vessel  in  homo  port.  777 

note 
Recording    certificate   of    discharge,    ac- 
knowledgment required,  254 
Record  of  notice  of  claim,  duty  of  col- 
lector of  customs,  253 
Repairs,  lien  given  for,  >257 
State   statute   creating  liens  superseded 

by  ship  mortgage  act,  257 
Supplies   furnished   in   home    port,    777 

note 
Supplies,  lien  given  for,  257 
Towage,  lien  given  for,  257 
Waiver  of  lien,  778  note 
Wharfage  as  "  necessary,"  777  note 
Life-saving   equipment,   cargo   vessi»U    car- 
rying passengers.  249 
Lights,  see  Lights  and  Buoys 
Loading    vessels,    schedule    showing    port* 

and  times  of  loading,  123 
Mails 

Carriage  on  American  built  vessels.  249 
Contracts  with  shipping  board  for  carri- 
age, 241 
Managing    owner's    authority    to    pr<K*ure 

necessaries,  257 
Marine  railway,  lien  for  use  of,  257 
Maritime  liens,  see  Liens  for  necessaries. 

supra 
Master  authorized  to  procure  repairs,  267 
Masters,  see  MIasters  of  Vessels 
Merchant  Marine  Act 
Purposes  stated,  237 
Repeal  of  prior  shipping  acts,  effect,  237 
United   States  Shipping  Board,  general 
duty  of,  237 
Mortgages  of  vessels,  see  Ship  Mortgaos 

Act 
Names  of  vessels,  change  of,  230-231 
Necessaries,  see  Lien  for  necessaries,  anpra 
Officers    and    agents    appointed    by    char- 
terers as  authorized  to  procure  repairs, 
257 
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SHIPPUrO    AND    NAVIGATION  .- 

iConVd) 
Owners  of  vessels,  income  tax,  deductions 

and  exemptions,  248 
Papers,  see  Documents  of  vessel,  supra 
Partial  invalidity  of  act,  effect,  258 
Passengers  on  cargo  vessels,  number  per- 
mitted, 249 
Passenger   vessels,   cargo  vessels   carrying 

passengers,  249 
Philippine  Islands,  power  to  regulate  com- 
merce in  Philippine  archipelago,  247 
Piers,     shipping     board     authorized     and 

directed  to  take  over,  244 
Port  of  documentation,  change  as  affect- 
ing record  of  conveyance  and  mortgages, 
254 
Ports,  duty  of  shipping  board  to  develop, 

242 
Ports  of  call,  schedules  to  show,  123 
Ports  of  loading,  schedules  to  show,  123 
Preferred  maritime  liens,  rank  not  affected 

by  ship  mortgage  act,  267 
Rates  and  charges 

Quotation  on  request,  123 
Suspension  by  Interstate  Commerce  Com- 
mission, 250-251 
Kebates,  see  Deferred  rebates,  supra 
Registry  of  vessels 

Application  of  provision,   780  note 

"  JEmployed  solely  as  merchant  vessel," 

780  note 
Forfeiture     for     fraudulent     obtaining 
license  for  vessel   under   twenty  tons 
not  enrolled,  776  note 
Vessels  of  sovereign,  immunity  from  pr.o- 

c€«s,  780  note 
Vessels  purchased,   chartered   or   leased 
from  Shipping  Board,  245 
Repairs,  lien  for,  257 

Retaliation  against  shippers  prohibited,  246 
Sailing  of  vessels,  schedules  showing  dates, 

routes  and  port«  of  call,  123 
Sale  and  conveyances 

See  Government  owned  vessels,  supra 
Acknowledgment  essential  to  recording, 

254 
Acknowledgment  of  transfer  for  record, 

254 
Collector    of    Customs   to   make    record, 

252 
Index  of  record  of  transfers,  252 
Recital  of  interest  of  grantor  and  inter- 
est transferred,  254 
Record  books  furnished  by  Secretary  of 

Commerce,  257 
Recording,  acknowledgment  as  essential, 

254 
Record  of  transfers,  necessity,  252 
Record,    recitals    as    to    interest   trans- 
ferred, 254 
Salvage  claims,  see  Salvaob 
Schedules  as  to  loading  and  moyement  of 
vessels 
Contents  of  schedules,  123 
Filing  with  commission,  123     . 
Loading  and  sailing,  facts  as  to,  123 
Modification  of  schedules,   123 
Publication  of  schedules,  123 
Rules  and  regulations.  123 


SHIPPINQ    AND    NAVIGATION  — 

{Conrd) 
Shipping  bulletin,  publication  by  Secretary 

of  Navy,  259 
Shipping  Board 

See     Vessels     acquired     from     shipping 

board,  infra 
Delegation    of    powers,    emergency    fled 

corporations,  258 
Railroad  rfttes,  investigations  and  recom- 
mendations concerning,  242 
Transportation  facilities,  duty  of  board 
to  develop,- 242 
Shipping  commissioner's  fees,  attending  to 

effects  of  deceased  seamen,  776  note 
Ship's  husband,  authority  to  procure  neces- 
saries, 257 
Ship's    papers,   see    Documents   of    vessel. 

supra 
State  statutes  conferring  liens  on  vessel s» 

superseded  by  ship  mortgage  act,  257 
Steamship  lines,  establishment  of  and  oper- 
ation by  Shipping  Board,  241 
Supplies,  lien  for,  257 
Termination  of  federal  control,  see  Federal 

Control  of  Transportation 
Tonnage    duties,    treaty    restrictions    on 
power  to  impose   discriminating  duties 
abrogated,  258 
•    Towage,  lien  for,  257 

Towing  vessels  in   inland  waters,  vessels 

affected,  776  note 
Transfer  of  vessels,  see  Sales  and  convey- 
ances, supra 
Transportation  facilities,  duty  of  shipping 

board  to  promote  and  develop,  242 
United  States,  see  Admiralty  suits  against 

United  States,  supra 
United  States  Shipping  Board 
Attorneys,  power  to  employ,  239 
Commissioners     composing     board,     ap- 
pointment, 238 
Conuiiissibners  in  office  continued  until 
appointment  and  qualification  of  new 
memlbers,  239 
Construction    loan    fund,    creation    and 

use,  243 
Creation,  238 

Distribution  of  duties  of  board,  239 
Docks,  board  authorized  and  directed  to 

take  over,  244 
Duty  under  Merchant  Marine  Act,  237 
Employment    of    commissioners    by    or 
official    relation    to    common    carriers 
prohibited,  239 
Geographical    distribution    of    members, 

239 
Insurance  fund,  creation  by  board,  242 
Insurance  of  vessels  bold  on  credit,  242 
Interest  as  disqualification  in  particular 
%      claim  or  controversy,  239 

•  Investigations  by  board,  242 
Judicial  notice  of  official  seal,  239 
Mail  contracts,  power  to  make,  241 

•  Members,  appointment,  238 

Pipis,  board  authorized  and  dire.'*ted  to 

lake  over,  244 
Ports,  duty  of  commissioners  to  develop. 

242 
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SHIPPING    AND    NAVIGATION — 

(Cont'd) 
United  States  Shipping  Board—  {Conrd) 
Proceeds  of  activities  of  board,  disposi- 
tion, 243 
Qualifications  of  commissioners,  239 
Reconditioning  unsold  vessels,  operation 

or  lease,  243 
Register  of  vessels  purchased  from  board, 

244-245 
Repair   of   xmsold   vessels,   operation   or 

lease,  243 
Rules  and  regulations  •affecting  shipping 

in  foreign  trade,  power  U)  make,  245 
Rules  and  regulations,  power  of  board  to 

adopt,  239 
Salaries  of  members,  239 
Sale    of    government    owned    vessels    to 

citizens,  240 
Sale  of  property  other  than  vessels,  243 
Sale  of  vessels  on  credit,  242 
><ale  of  vessels  to  aliens,  240 
Seal  of  office,  board  to  have,  239 
Steamship  lines,  establishment  and  oper- 
ation, 241 
St<Kk    in   common   carrier  corporations, 

CI  mimi«s  loners    forbidden    to    acquire 

while  holding  office,  239 
Terms  of  office  of  commissioners,  238 
Transportation    facilities,   duty   of   com- 
missioners to  develop,  242 
Vacancies  in  board,  how  filled,  239 
Vessels  and  other  property  acquired  by 

president   transferrecl  to  board,  239 
Vessels  furnishe<l  War  Department,  pay- 
ment for  charter  hire  not  required,  244 
Warehouses,      board      authorized      and 

directed   to  take   over,  244 
United  States  Shipping  Board  Emergency 
Fleet  Corporation,  see  Emergency  Fleet 
Corporation,  supra 
Vessel  owners,  sec  Owners  of  vessels,  supra 
Vesvsels 

Change  of  name,  see  Changing  names  of 

vessels,  supra 
Couvevances,  see  Sales  and  conveyances. 

supra 
Mortgages,  see  Ship  Mortgage  Act 
Sales,  see  Sales  and  conveyances,  supra 
Transfer,    see    Sales    and    conveyances, 

supra 
"Vc»«sel  of  the  United  States''  defined. 

251 
Vessels  acquirwl   from  Shipping  Board 
American  registry,  245 
Charter  to  aliens  prohibited,  245 
Km  ploy  men  t  as  merchant  vessels,  laws 

and  regulations  applicable,  245 
Enrollment    and    license    as    vessels    of 

United  States,  245 
Foreign    built    vessels,    employment    in 

coastwise  trade,  245 
Foreign    registry    or    flag,    approval    of 

shipping  board  required,  245 
Foreign  trade,  power  of  shipping  board 

to  regulate.  245 
Forfeiture  of  vessel  for  violation  of  law, 

245 
Mortgages,  regulations  of  shipping  board 

as  governing,  245 


8HIPPINQ    ANB    NAVIGATION^ 

(Cont'd) 
Vessels  acquired,  etc. —  {Cont*d) 

Operation    and    registry   on    enrollment 

and  license,  245 
Sales,  regulations  of  shipping  board  as 
governing,  245 
Vessels  owned  by  government,  see  CJovem- 

ment  owned  vessels,  supra 
Waiver  of  right  to  lien,  257 
Warehouses 

Duty  of   shipping  board  to  investigate 

and  recommend  improvements,  242 
Shipping  board  authorized  and  directed 
to  take  over,  244 
Water   carrier,    see   Common   carriers    bv 

water,  supra 
Water  terminals,  duty  of  establishing  board 
to  invest ig.ite  and  recommend  improve- 
ments, 242 
XA'harves,   shipping  board   authorized   and 
directed  to  take  over,  244 

SHIPPING  BOABD 

See  Shipping  and  Navigation 

SHIP'S  HUSBAND 

See  Shipping  and  Navigation 

SHIP'S  PAPEB8 

See  Shipping  and  Navigation 

SIGNAL  COBPS 

See  Abmy 

SIGNAL  SERVICE 

See  Abmy 

SIGNATTTRE 

Engraved  signature  of  loan  commissioner 
to  certificate  on  farm  loan  bonds,  suffi- 
ciencv,  388  note 

SKINS 

Monthlv  statistics  bv  director  of  census,  14 

SLEEPING  CAR  COMPANIES 

See  Carbiers 

SMUGGLING 

See  Customs  Dities 

SODIUM 

See  Mineral  Lands,  Mines  and  Mining; 

PuuLic  Lands 

SOLBIERS 

See  Army;    So»-diers  and  Sailors*  Civil 

Rkuef;  Vocational  Rbhabilitation 
Homestead  entries  in  Alaska,  389  note 
Public    lands,    preference   as    to    right    to 
make  entry,  187 

SOLDIERS  AND  SAILORS*  CIVIL  RE- 
LIEF ACT 

Conflict   between    state   and   federal    laws, 

784  note 
Constitutionality    of    act,    783    note,    836 

note 
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SOLDIEBS     AND      8AII.OB8*      CIVIL 

RELIEF  ACT -^{Cont'd) 
Continuance  to  protect  soldier  in  service, 

784  note 
Cost,    additional    time    for    payment,    784 

note 
Default  judgmentB 

Affidavit  as  to  military  service,  failure 
to  file;  784  note 

Affidavit   filed   after   interlocutory  judg- 
ment, 784  note 

Opening  default  for  failure  to  file  affi- 
davit, 784  note 
Foreclosure  of  contracts  of  purchase,  785 

note 
Mortgages,   foreclosure  against  persons  in 

military  or  naval  service,  785  note 
Purpose  of  act,  783  note 
State  laws  as  effected  by  federal  act,  783 

note 
Validity  under  war  power  of  Congress,  831 

note 

SOLDIEBS'  HOMES 

See  Hospitals  and  Asylums 

Aid  to  state  and  territorial  homes,  42 

Appropriations  to  aid  state  and  territorial 

homes,  44 
Death  of  inmate,  disposal  of  effects,  355- 

356 
Inmates  of  regular  army  soldiers'  home  as 

persons  subject  to  military  law  within 

meaning  of  articles  of  war,  330 
Inspection  of  state  and  territorial  hoir.es 

receiving  federal  aid.  42 
National    Home    for    Disabled    Volunteer 
Soldiers 

Allotments  by  Bureau  of  War  Risk  In- 
surance to  home    44 

Classification  of  persons  eligible  to  ad- 
mission, 44 

Furniture  transferred  from  hospital  at 
Hampton,  Va.,  43 

Persons  entitled  to  admission,  43 

SOUTH  ABIEBICA 

Xaval  officers  allowed  to  eftter  service  of 
South  American  republics,  150 

SOUTH  DAKOTA 

Custer  State  Park  Game  Sanctuary,  crea- 
tion and  regulation,  219 

SPECIAL  OR  LOCAL  ASSESSMENTS 

Assessment  laws  as  denial  of  due  process 
of  law,  880  note 

Commerce  clause  of  constitution  not  vio- 
lated by  special  assessment  on  railroad 
right  of  way,  827  note 

Due  process  of  law,  873  note 

SPECIAL  RATES 

See  Carriers 

STAMP  TAXES 

Certificate    of    shares    in    manufacturing 

company  as  requiring  same    550  note 
Constitutionality   of   imposition,   540   note 


STAMP    TAXES— (OonfV) 

Failure  to  stamp  deed,  effect,  550  note 
Sheriff's  deed  on  mortgage  foreclosure,  559 

note 
Stock  certificates,  borrowing  and  return  of 
shares,  559  note 

STANDARDS 

See  Weights  and  Measures 

STATE  COURTS 

See  Removal  of  Causes 

Injunction   against   proceedings   in,   power 
of  federal  courts  limited,  638-639  note 

Review  by  federal  supreme  court 

Certiorari  as  method  of  review,  633  note 
Federal  question  essential  to  review.  631, 

632  note 

Highest  court  of  state,  631  note 
Limitation  on  authoritv  to  review,  631 

note 
Local  and  general  law,  632  note 
Questions  reviewable,  632  note 
State  constitution  **  drawn  in  question," 

633  note 

State  statutes  "drawn  in  question,"  632 
note 

STATE  DEPARTMENT 

Publication  of  constitutional  amendments, 
786  note 

STATE   LAW   IN   FEDERAL   COURTS 

Attorneys'  liens,  646  note 
Bailments,  646  note 
Chattel  mortgages,  646  note 
Commercial  paper,  645  note 
Common  law  questions,  645  note 
Conflicting  decisions   of  state   courts,   646 

note 
Constitutional  questions,  645  note 
Corporations,  647  note 
Death  by  wrongful  act,  646  note 
Decedents'  estates,  646  note 
Deeds,  646  note 

Early  federal  decisions,  effect  of,  645  note 
Filing  acts.  647  note 

Inheritance  tax  of  state,  effect  of,  646  note 
Interest.  646  note 
Liens,  646  note 

Limitation  of  actions,  646  note 
Local  law,  645  note 
Mortgages,  646  note 
Municipal  corporations,  647  note 
Practice,     procedure     and     remedies,     647 

note 
Questions  decided  after  a'ccrual  of  rights, 

645  note 
Recording  acts.  647  note 
Remedieri,  647  note 
Rules  of  property.  645  note 
Sales  of  personalty,  646  note 
State  courts,  decisions  as  to  power  of,  646 

note 
Statutory  questions  generally,  645  note 
Taxation,  047  note 
Unwritten  or  common  law,  645  note 
I'surv,  (546  note 
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STATE  PRACTICE 

See  Conformity  Act 

STATES 

Actions  against  states  not  within  federal 
judicial  power,  856  note 

Actions  by  or  against  states,  original  ju- 
risdiction of  Supreme  CSourt,  630  note 

Bounties  for  soldiers,  constitutionality,  831 
note 

Carriers  permitted  to  extend  credit  to 
state  government,  100 

Constitutionality  of  state  statutes,  powers 
of  single  judge,  639  note 

Contracts  of  states  protected  from  impair- 
ment, 831  note 

Injunction  against  state  officers  as  pro- 
ceeding against  state,  866  note 

Injunction  against  state  officer,  power  of 
single  judge.  639  note 

Interstate  commerce,  power  of  states  in  ab- 
sence of  legislation  by  Congress,  825 
note 

Investigation  of  carriers  by  interstate  com- 
merce commission,  notice  to  and  partici- 
pation by  state,  106 

Lands  granted  to  states,  reservati  n  of 
minerals,  202 

National  parks,  jurisdiction  over  persons 
and  property  in,  214 

Notice  of  application  for  issuance  of  rail- 
road securties,  121 

Reserved  powers,  855  note 

Sale  of  surplus  military  supplies  to  state 
government,   358 

State  decisions  as  authority  in  federal 
courts,  see  State  Law  in  Federal 
Courts 

Supreme  Court,  original  jurisdiction  of  ac- 
tions by  or  against  states,  630  note 

Title  to  surplus  property  transferred  to 
states  for  highway  purposes,  291 

Tractors  loaned  by  Secretary  of  War  to 
state  highway  departments,  291 

STATISTICS 

See  Census 

STATUTES 

Construction,  786  note 

Construction   of  state  statutes  by  highest 

state  court  as  binding  on  federal  courts, 

645  note 
Injunction    against    enforcement    pending 

decision     as    to    constitutionality,     590 

note 
Joint  resolution  as  "  law,"  702  note 

STEAMSHIP  I^INES 

See  Shipping  and  Navigation 

STEAM  VESSELS 

Violation  of  statute  as  contributory  negli- 
gence, 786 

STENOGRAPHERS 

Compensation  of  stenographers  in  federal 
courts  as  taxable  costs    464  note 


STREET  RAUiWAYS 

*'  Carrier "  in  interstate  commerce  act  as 

excluding  street  railways,  when,  111 
Due  process  of  law  in  statutory  regulation, 

866  note 
Fares,    power    of    municipality   to    change 

rates  iixed  by  agreement,  832  note 
Paving  of  streets  occupied  by  track,  valid- 
ity of  ordinance  requiring,  832  note 
Sprinkling    part    of    street    occupied    by 
tracks 
Requirement  as  denial  of  equal  protec- 
tion of  law,  876  note 
Validity    of    ordinance    requiring.     832 
note 

STRIKES 

See   Labob;    Railboad  Boards   op   Labob 
Adjustment 

SUBPOENA  DUCES  TECUM 

Power  of  circuit  court  of  appeals  to  issue 
writ,  638  note 

SUBTREA8URIES 

See  Tbeasury  Department 

SUMBIART  DESTRUCTION  OF  PROP- 


Due  process  of  law,  861  note 

SUMMONS 

See  Process 

SUNDAYS  AND  HOLIDAYS 

Service  of  postal  employees,  allowance  of 
compensatory  time,  177 

SUPREME  COURT 

See  Courts 

Appeal    from    Court   of    Claims,   claim   of 

Sioux  Indians  against  government,  55 
Appellate  jurisdiction 

Bankruptcy    act,    controversies    in,    638 

note 
Circuit   court   of   appeals,    appeals    and 

writ  of  error  taken  from,  637  note 
Interlocutory  injunctions,  644  note 
State  tribunals,   review   of   proceedings. 

631  et  seq.  note 
Certified  questions 
Discretion  in  exercise  of  power,  635  note 
Dismissal   of   appeal   or   writ    of   error, 

effect  on  right  to  certiorari,  636  note 
Division  of  opinion   in  circuit  court  of 

appeals,  636  note 
Finality  of  judgment  or  decree,  necessity, 

635  note 
Hearing  and  determination,  636  note 
Instances  of  exercise  of  power,  636  note 
Patent  cases,  636  note 
Petition   for  certiorari   united  w^ith   ap- 
peal or  writ  of  error,  635  note 
Power  sparingly  exercised,  635  note 
Power  to  review  by  certiorari,  635  note 
Procedure  for  obtaining  writ,  635  note 
Restriction   to   cases   not   reviewable  on 

appeal  or  writ  of  error,  635  note 
Scope  of  power  to  review,  635  note 
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SfUPREMX    COJSnT --(Goitfd) 
Certifying  questions  from  circuit  court  of 

appeals,  634  note 
Certiorari,   state   courts,    review   of   deci- 
sions. 638  note 
Circuit  court  of  appeals 

Certifying  questions,  634  note 

Certiorari  to  review  decisions,  635  et  seq. 
note 

Final  judgments  and  decrees,  review  lim- 
ited to,  637  note 

Jurisdiction  of  court  in  issue.  637  note 
Court  of  Claims 

Findings  of  fact,  637  note 

Time  to  appeal,  637  note 
Decision  on  appeal  or  writ  of  error,  606 

note 
Dismissal  of  appeal  for  want  of  prosecu- 
tion, effect,  656  note 
District  courts 

Admiralty    suits,    final    judgment,    633 
note 

Appeals  to  supreme  court,  see  Supreme 
Court 

Constitutional    questions    in    issue,    634 
note 

Direct    appeals    to    supreme    court,    634 
note 

Election  between  supreme  court  and  cir- 
cuit court  of  appeals,  634  note 

Finality  of   judgment,    failure   to    raise 
question,  634  note 

Final  judgments.  633  note 

Frivolous  grounds,  633  note 

Habeas  corpus,  634  note 

Impairment   of  obligatitm   of   contracts, 
634  note 

Jurisdiction  of  courts  in  issue,  634  note 

Jurisdiction   sole  question  in  issue,  634 
note 

Jurisdiction,  when  in  issue,  634  note 

Moot  questions,  633  note 

Writ  of  error  direct  to  district  court,  633 
note 
Final  judgments  and  decrees,  review  of  cir- 
cuit court  of  appeals,  637  note 
Mandamus 

Power  to  issue,  631  note 

Writ  not  available  as  substitute  for  ap- 
peal or  writ  of  error,  638  note 
Moot  questions,  see  District  courts,  supra 
Original  jurisdiction 

Cases  in  which  state  shall  be  party,  630 
note 

Citizen   againM   state.  630  note 

Citizen    against    United    States    officers, 
630  note 

Consolidation   of    controversies    between 
states,  630  note 

Construction  of  provision.  630  note 

Intervention   by   United   States    in    suit 
between  states,  630  note 

Mandamus  proceeding.  631  note 

Prohibition  to  district  court,  631  note 

Scope  of  provision,  630  note 

State  against  state.  630  note 

Suits  in  which  state  shall  be  party,  830 
note 

32 


SUPREBIE  €X}VnT-^{Oonrd) 

Philippine  Islands,  review  of  decisions  of 
supreme  court  of,  638  note 
-  Prohibition 

Power  to  issue,  631  note 
Writ  not  available  A9  substitute  for  ap- 
peal or  writ  of  error.  638  note 
Remand  of  case  with  instructions,  656  note 
Remand  with  leave  to  amend.  656  note 
Reversal  on  error  limited,  656  note 
State  courts 

Certiorari,  633  note 

Certiorari  not  proper  method  of  review, 

657  note 
Certiorari  to  state  courts,  65H  note 
Constitution   of   state   '*  drawn   in   ques- 
tion," 632  note 
Federal  question,  necessity,  632  not^ 
Highest  court  of  state.  631  note 
Impairment  of  or  giving  effect   to  con- 
tract, 632  note 
Local' and  general  law,  632  note 
Power   to   review,   statutory   limitation, 

631  note 
Presumptions,  632  note 
Questions  reviewable,  632  note 
Rehearing  denied  as  basis  for  writ  of  er- 
ror, 657  note 
Statute  of  state  "drawn   in  .queirtion," 
•  632  note 

Taxing  power  of  state,  632  note 
Writ  of  error  as  appropriate  mode  of  re- 
view, 657  note 

SUBOJEONS 

See  Public  Health  Skbvice 


See  Coast  and  Geodetic  Survey 

SWAKISUkNDS 

Rights  of  United  States,  516  note 

TARIFF 

See  Customs  Ditties 

TAXATION 

Bridge  on  interstate  railway  as  taxable  by 
state,  828  note 

Bridge  over  navigable  water,  taxati<m  by 
state,  767  note 

Direct  and  indirect  taxes,  incomes,.  823 
note 

Discriminatory  tax  laws,  843  note 

Double  taxation  as  denial  of  equal  pro> 
tection  of  law,  87^  note 

Due  process  of  law  in  tax  laws,  868  et  seq, 
note 

Iilxemptions,  Federal  Farm  Loan  bonds  and 
mortgages,  388  note 

Federal  agencies  exempt  from  state  taxa- 
tion, property  of  Emergency  Fleet  Cor- 
poration, 860  note 

Instrumentalities  of  commerce  as  taxable 
by  states,  828  note 

Nonresidents,  discrimination  against,  843 
note 

Peddlers  as  taxable  by  states,  829  note 
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TAXATION  ^  ( ConVd ) 

Personal  property  on  land  ceded  to  United 

States,  831  note 
State  decisions  construing  state  tax  law  as 

binding  on  federal  courts,  647  note 
State  taxation  of  *perdonfl  and  property  in 

public  parks,  214 
State    taxes   paid  under   unconstitutional 

statute,  jurisdiction  of  district  court  of 

suit  for  recovery,  505  note 

TAX  ON  BEVEBAQES 

See  I?7TEBNAL  Revbnxte 

TAXPAYERS*  SOTTB 

Amount  in  controversy,  507  note 


Impure  and  unwholesome  tea,  act  to  pre- 
vent importation,  40 

TEI.EPHONE8,     TEUBORAPHS     AND 
OABIiEB 

Classification  of  messages,  05 

Common    carriers   within    interstate   com- 
merce act,  04 

Conditions  of  contract  as  binding  addressee, 
564  note 

Discrimination  in  rates,  penalty,  105 

Exchange  of  services  with  telephone,  tele- 
graph and  cable  companies,  05 

Grovemment  control  as  defense  to  action, 
786  note 

Interstate  commerce  act  as  applici^le  to 
telegraph  and  telephone  companies,  03 

Interstate  commerce  act  not  applicable  to 
intrastate  messages,  04 

Interstate   commerce   act,    telegraph   com- 
panies as  subject  to,  562  note 

Limitation  of  liability  in  respect  of  mes- 
sages, 565  note 

Messages,    classification    into  day,    ni^t, 
repeated,  etc.,  05 

Radio  communication 
Government    owned    stations,    use    for 

government  purposes,  261 
Rates  for  commercial  messages,  261 
Reception    and    tranemission    oi    com- 
mercial messages,  authority  of  Secre- 
tary odf  Navy,  261 
Statutory  provisions  regulating  staticms, 
262 

B.ates  and  charges,  unreasonable  rates  pro- 
hibited, 05 

Rates    for    use    of    private    wire    as    dis- 
criminatory, 664  note 

Regulation  of  intrastate  rates,  786  note 

Rojijulatory  power  of  state,  834  note 

•'  Transmiasion  "  defined  by  interstate  com- 
.  nierce  act,  04 

TERMINAL  FACILITIES 

See  Carriers 

TERRITORIES 

Courts 

Aiding  courts-martial  in  obtaining  evi- 
dence, 335 

Power  of  Congress  to  establish  terri- 
torial  courts,  845  note 


TERRITORIES  -^{ConVd) 

School  districts,  limit  of  indebtedness,  787 

note 
Virgin   Islands,  military  or   naval  officer 

as  eligible  for  judge,  7tN  note 

tucrer  lands  and  forest  re- 


Money  received  from  forests,  etc,  expendi- 
tures by  states,  787  note 

Selection  of  lieu  lands,  787  note 

Summer  homes  in  Rainier  National  Forest, 
788  note 

Timber  and  stone  land^,  incccabe  of  pri(*e, 
788  note 


S'land&rvl  tiiue.  eirc.*t  on  presentation  of 
bill  of  exceptions  under  «tate  law.  788 
note 

TOBACCO  TAX 

Peddling  tc-'bacco.  Hinp:le  sak*  as  carrying 
on  bu.>iiicss.  535  note 

TONNAGE 

Treaty  i-estrictions  on  power  to  impose 
discriminating  tonnage  dues  abrogated, 
258 

TORTS 

Court    of    Claims,   jurisdiction    of   claims. 

sounding  in  tort,  620  note 
Removal    of    tort    actions    from   state    to 

federal  courts,  613  note 

TODCTAOE 

Lien  for  towage,  257 

TOWNSHIPS 

See  Public  Lands 

TRACTORS 

Loan  by  Secretary  of  War  to  state  high- 
way departments,  201 

TRADE  COMRINATIONS  AND 

TRUSTS 

Actions 

Evidence,  794  note 

Pleading  and  practice,  794  note 
Advertifdng  contracts  in  periodicals,  792- 

793  note 
Associations  defined,  794  note 
Banks,  state  banks  joining  federal    reser^^e 

system,  795  note 

Clayton  Act,  construction,  794  note 
Coal  companies  and  producers,  790  note 
Consolidation   of   carriers,   antitrust   laws 

not  applicable,  103 
Controlling  elements 

Effect  of  com4>ination  regardless  of  inten> 

tion,  789  note 
Size  of  corporation,  789  note 
Corporations 

Acauiring  stock   of  competing  corpora- 
tion, 795  note 
Size  of  corporation  not  controlling,  789 
note 
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TBJJUrB -^{Cont'd) 

Dimolution,  794  note 

Fish  dealers,  702  note 

Foreign  trade  in  muiritions,  702  note 

Holding  company  oonftrolling  two  compet- 
ing railroads  and  two  competing  coal 
ocHDpanies,  700  note 

Indictmenta,  means  of  accomplishing  con- 
spiracy, necessity  of  averment,  702  note 

Interlocking  directors   of  banks,  264 

Interstate  character  of  combinations,  7  SO 
note 

Lease  of  railroad  by  coal  oomoany  with 
covenant  to  ship  coal  over  road,  700  note 

Limitations,  702  note 

Marine  insurance  companies,  antitrust  laws 
not  applicable  to,  251 

Motive  of  combination  not  controlling,  780 
note 

Munitions,  restraint  of  foreign  trade  in, 
792  note 

Overt  acts,  702  note 

Price  discrimination,  sale  of  patterns,  705 
note 

Price  fixing  as  violation  of  act,  7 SO  note 

Proceedings  under  act,  702  note 

Purchases  by  common  carriers,  competitive 
bidding,  623 

Sherman  Act,  780  note 

Size  of  corporation  not  controlling,  780 
note 

Stabilizing  prices,  plan  by  Department  of 
Commerce,  702  note 

Sugar  refiners'  agreement  wit^  food  admin- 
istrator as  violating  antitrust  act,  508 
note 

Terms  of  eale,  effect  of  fixing,  780  note 

Tile  dealers,  702  note 

United  States  Steel  Corporation,  700-791 
note 

Withdranval  from  combination,  792  note 


Abandoned  mark,  797  note 

Amendment,.  706  note 

Application,  amendment,  800  note 

Commercial  names,  international  registra- 
tion, 265 

Copies  of  records 
Admissibility  and  evidence,  267 
Fees,  267 

Corporate  name  as  trademark,  707  note 

Counterfeiting,  civil  liability,  266 

Descriptive  words,  708  note 

Disclaimer,  796  note 

Evidence,  copies  of  record*,  267 

Extension     of    trademark    to    additional 
articles,  267 

False  statements  on  articles  for  interstate 
or  foreign  commerce,  265-266 

Creneric  names,  798  note 

■Geographical  names,  798  note 

Imitating  trademarks,  civil  liability,  266 

Individual  names,  797  note 

Infringement 

Injunction     against    infringement,    800 

note 
Profits,  recovery  of,  800  note 
Test  of  infringement,  800  note 


Injunction  against  infringement,  800  note 
International    registration    of   trademarks 

and  commercial  names,  265 
**  Lava  "  as  applied  to  soap,  798  note 
Names 

Arbitrary  or  fanciful   names,   797   note 

Corporate  names,  797  note 

Geographical  names,  798  note 

Individual  names,  797  note 

Xame  of  periodical,  800  note 

Similar  names,  799  note 
Notice  to  public,  801  note 
"  Owner,"  796  note 
Particular  words,  names,  marks  or  symbols, 

797  note 
Purpose  and  eifect  of  act,  796  note 
Redress  for  infringement,  800  note 
Registration 

Application  of  other  acts,  266 
Cancellation  of  registration,  266 
Extension    of    trademark    to    additional 

articles,  267 
International  registration,  265 
Notice  of  registration  of  trademark,  266 
Reissuance,  796  note 

Rights  conferred  by  trademark,  706  note 
''  Safe  T  Seal "   as  applied  to  envelopes, 

798  note 
Sale  of  forfeited  business  by  eollei'tor  of 

internal  revenue  as  including  trademark, 

540  note 
"  Service "  as  descriptive,  798  note 
Similarity  ol  names,  799  note 
<'Slo   Flo"  as  applied   to   lubricant,   798 

note 
Subjects  of  trademarks,  name  of  applicant, 

797   note 
Territorial  extent  of  rights,  796  note 
*'  Textul "  as  applied  to  oil  for  cleaning 

textiles,  798  note 
Unfair  competition,  jurisdiction  of  district 

court,  602  note 

Unit  **  tua  applied  to  roller  brackets,  798 

note 

Vogue  "  as  applied  to  name  of  magazine. 

800  note 

TBADIN Q  STAMPS 

License  law  as  denial  of  equal  protection 
of  law,  881  note 

TRADING  WITH  ENEBffT 
Alien  property  custcxlian 
** Adverse  party"  in  proceeding  by  alien 

enemy  under  workmen's  compensation 

at' Is,  804  note 
Bequests  to  alien  enemy  as  payable  to 

custodian,  K02  note 
Claims    against    propertv    in    hands   of, 

268 
Expenses  incurreil  in  securing  possession 

of  enemy  property,  804  note 
Money  recovered  from  alien  enemy,  pay- 
ment to  custodian,  802  no4e 
Property  held  by  trustee  under  will  for 

benefit  of  alien  enemy,  802  note 
Refunding  bond,  duty  to  give,  802  note 
Sale  of  property  to 'United  States,  804 

note 


« 
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SHADING  DCriTH  ENBMY— (Con t '(2) 
Alien  property  custodian  —  {Cont'd)   . 

Venue   of   suits   against  custodian,   802 
note 
Claims  against  property  in  hands  of  alien 
property  custodian 

Actions  to  estahlish  claims,  268 

Notice  of  claim,  2€18 

Order  for  payment,  268 

Persons  authorized  to  prosecute  claims, 
268 
Constitutionality  of  act,  801  note 
Kneniy,  who  is,  802  note 
Marriage  to   enemy   having  another   wife 

living,  802  note 
Money  recovered'  from  alien  enemy,   pay- 
ment to  alien   property   custodian,   802 

note 
Patents  owned  by  enemy,  license  to  use, 

SOS  note 
Purpose  of  act,  801  note 
Residence   in   territory   of   enemy   nation, 

802  note 
Trust  property  seized   by  alien   property 

custodian,  rights  of  trustee,  804  note 

TRAFFIC 

See  Carriers;  Interstate  Commerce  Act. 

TRANSMISSION 

See  Telephones,  Telegraphs  and  Cables. 

TRANSPORTATION 

See    Cabriers;     Interstate    Commerce; 

Interstate  Commerce  Act;  Railroads; 

Shipping  and  Navigation. 
Subject    of     regulation    under     commerce 

clause  of  constitution,  828  note 

TRANSPORTATION  FACII«ITIE8 

Duty  of  establishing  board  to  promote  and 
deveh)p,  242     . 

TRANSPORTATION  TAX 

See  Internal  Revbnijb 

TREASON 

Adhering  to  enemy 

Adherence  defined,  702  note 

Intent,  702  note 

Who  are  enemies,  702  note 
Allegiance  due  from  citizens,  702  note 
Giving  aid  and  comfort  to  enemy,  702  note 
Order  of  proof,  702  note 
Overt  act 

Xecessity  to  constitute  offense,  701  note 

Proof  of  two  witnesses  required,  701  note 
Owing  allegiance,  702  note 
Proof  of  commission  of  act,  702  note 
Witnesses,  two  required  to  prove  overt  act, 

701  note 

TREASURER       OF       THE       TTNITED 
STATES 

See  Treasury  Department 

TREASURY 

Miscellaneous  receipts 

Proceeds  of  sales  of  products  of  experi- 
ment stations,  6.  7 
Sale  of  maps,  charts,  etc.,  26 


TREASURY  DEPARTBCENT 

Assistant  treasurers 

Duties     and     functions     transferred     to 
other  officers,  209 

Office  abolished  at  certain  cities.  2<>9 
Comptroller  -of  Currency 

Bank  examiners,  designation  of  chief  of 
examining  division,  271 

Coimtersigning  warrants.  271 
Office  transferred  to  Federal  reserve  banks, 

209 
Officers,  continuance  in  office,  804  note 
Subtreasuries 

Discontinuance  of  abolished  offices,  dutv 
of  Secretary  of  Treasury,  209 

Employees    of    abolished    subtreasuries, 

*  transfer  to  other  positions,  210 
Funds    deposited    with    federal    reserve 

banks  to  be  kept  separate,  209 
Office  abolished  at  certain  cities,  209 
Vaults,    safes,    etc.,    of    abolished    sub- 
treasuries,  assignment  to   federal    re- 
serve bank  acting  as  fiscal  agent  of 
the  United  States,  210 
Suit  against  treasury  officers  to  establish 
equitable  lien  to  fund  in  treasury.  804 
note 
Warrants 

Countersigning  by  comptroller,  271 
Countersigning  by  person  designated  by 

•  comptroller  of  currency,  271 

TREATIES 

Claims  growing  out  of  treaties  not  within 
jurisdiction  of  Court  of  Claims,  629 

State  testamentary  laws  as  affected  by 
treaties,  550  note 

TREES 

Cutting  in  public  parks,  authorized  by  Sec- 
retary of  Interior,  216 

Diseased  trees  in  public  parks,  cutting  to 
control  disease,  216 

TRIAX 

Issues  of  fact,  compulsory  reference,   6o0 

note 
Issues  of  fact  tried  bv  court.  650  note 


TRUSTEE  PROCESS 

Director     general     of 
against,  764  note 


railroads,     process 


TRUSTS 

See  Trade  Combinations  anh  Trusts 

TUBERCXTI«IN  TEST 

See  Animals 

TDCriCE  IN  JEOPARDY 

New  trial  after  reversal  on  appeal  by  de- 
fendant, 851  note 

TTPElXHEtlTERS 

Departments    supplied    by   general   supply 

committee,  36 
Purchase,  limitation  of  price,  36 
Sal0  by  departments  prohibited.  37 
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VWFAXB.  OOMPBTinOlf 

8«e  Intebstatb  Comhkbce  Act 

UMITED  STATES 

Actions  against  government,  see  Admiralty 

suits  against  United  States,  infra 
Admiralty  suits  against  United  States 

Appeals,  232 

Arbitration  of  claims,  234 

Arrest  of  government  owned  vessel  pro- 
hibited, 231-232 

Arrest  of  vessel  in  foreign  jurisdiction, 
duty  of  counsel  to  procure  release,  233 

Bond  not  required  of  United  States,  232 

Compromise  of  claim,  234 

Costs,  allowance  against  United  States. 
232 

Date  of  accrual  of  cause  of  action  as  af- 
fecting right  to  sue,  233 

Decree,  232 

Election  to  proceed  in  rem,  232 

Exemptions  and  limitations  of  liability. 
United  States  entitled  to  benefit  of, 
233 

Hearing  and  determination,  232 
•    Interest    on    money    judgment    against 
Ignited  States,  rate  of,  232 

Limitation  of  actions,  233 

Reports  to  Congress  of  judgments  ren- 
dered and  settlement  claims,  235 

Salvage  services,  234 

Satisfaction  of  judgment  against  gov- 
ernment, 234 

Seizure  of  government  owned  vessel  pro- 
hibited, 23-232 

Settlement  of  claim,  234 

Statutory  authority  to  sue  government 
in  personam,  232 

Stipulation  of  United  States  not  re- 
quired, 232 

Suits  in  foreign  jurisdictions,  consul  to 
enter  appearance,  233 

Vessel  formerlv  owned  bv  United  States, 
release  from  arrest  or  attachment,  233 
Carriers  permitted  to  extend  credit  to  fed- 
eral government.  100 
Conspiracy  to  defraud  United  States,  707 

note 
Salvage,  recovery  by  government,  234 
Vessels   owned   by   government,   see   Ship- 
ping AND  Navigation 

UNITED  STATES  COURT  FOR  CHINA 

Commissioner,     appointment,     duties    and 

compensation,  132 
District  attomev.  allowance  for  expenses, 

133 
.Judge,  allowance  for  expenses.  133 
Probate    and    administration    proceedings, 

collection  of  inheritance  taxes,   133 

UNITED  STATES  MARSHAUt 

See  Marshals 

UNITED   STATES   MIUTART  ACAD- 


See  Military  Academy 


UNITED  STATES  SHIPPING  BOARD 

See  Shipping  and  Navigation 

UNITED  STATES  SHIPPING  BOARD 
EMERGENCY  FLEET  CORPORA- 
TION 

See  Shipping  and  Navigation 

UNITED  STATES  STEEL  CORPORA- 
TION 

See  Trade  Combinations  and  Trusts 

USURY 

State  decisions  as  binding  on  federal 
courts,  646  note 

VEHICLES 

Automobiles,  use  to  reduce  traveling  ex- 
penses of  Agricultural  Department,  8 

Exchange  of  used  parts  by  Secretary  of 
Agriculture,  8 

Expenditure  by  executive  departments  for 
maintenance,  repair  and  operation,  291 

Motorcycles,  use  to  reduce  traveling  ex- 
penses of  Agricultural  Department,  8 

VENEZUELA 

Coast. guard  officers  employed  by  Venezu- 
elan Government.  27 

VENUE  OR  DISTRICT  OF  TRIAL 

Actions  affecting  orders  of  interstate  com- 
merce commission,  644  note 

Actions  against  railroads  under  federal 
control,  765  note 

Civil  suits,  construction  of  provision,  624 
note 

Corporations,  effect  of  doing  business  in 
state,  625  note 

Crimes 

Capital  cases,  624  note 
False  claim  against  United  States,  624 
note 

Districts  having  more  than  one  division, 
625  note 

Diverse  citizenship  as  basis  of  venue.  624 
note 

Injunction  suit  against  comptroller  of  cur- 
rency, 625  note 

Patent  infringement  cases,  "  regular  and 
established  place  of  business "  of  de- 
fendant, 624  note 

Proceedings  to  enforce  orders  of  interstate 
commerce  commission,  572  note 

VERDICT 

Unanimity  of  jury  as  essential  to  jury 
trial,  855  note 


See  Shipping  and  Navigation 

VETERANS 

See  Soldiers'  Homes 

VIRGIN  ISLANDS 

Experiment  stations,  sale  of  products  by 
Secretary  of  Agriculture,  7 

Judges,  military  or  naval  officer  as  eligi- 
ble, 787  note 
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V<f CATIONAL  EDVOATION 

Sale  of  farm  products  and  increase  in  live 
stock,  360 

VOOATIONAI*  REHABIUTATIOK 

Appropriations 

Annual  amount  appropriated.  272-273 

Apportionment  to  atates,  272-273 

Expenditure,  273 

I'se   of    appropriations   by    states,    273- 
274 
Definitions 

Persons  disabled,  273 

Rehabilitation.  273 
Disabled    soldiers    and    sailors,    additional 

appropriation,  275 
Federal  board  for  vocational  education 

Appropriation,  273 

Cooperation  with  state  boards,  274 

Discrimination   against   union  members, 
275 

Donation  to  board,  275 

Payments  to  states,  275 

Report  of  expenses,  275 

Salaries,  275 

Surplus  machines,  tools,  etc.,  transfer  to 
board  by  Secretary  of  War,  289 
"  Persons  disabled,"  273 
RehabiliUtion,  definition.  273 
Reports  as  to  payments  to  states.  273 
State  appropriations,  use  of,  273 

VOOATIONAI«  TRAHONO 

Detail  of  officers,  warrant  officers,  etc.,  as 
instructors,  360 

VOLSTEAD  ACT 

Constitutionality,   852   note 

WALRUSES 

See  Animals 

WAR 

.  See     Ekpionaoe     Arr;      Tramno     with 
Enemy 
Actions    against    soldiers   and    sailors    in 
service,     see     Soldiebs     and     Sailobs* 
Civil  Relief 

Alien  enemies 

Arrest     and     detention,     authority     of 

President,  390  note 
Citizenship    decision   of  draft  board   as 

binding  on  courts,  390  note 
Habeas    corpus   to    test    legality    of   re- 
straint, 390  note 
Illegality  of  restraint,  burden  of  proof, 
390  note 
Declaration  of  war 

Effect,  Volstead  act  extending  war-time 

prohibition,  831   note 
Soldiers  and  sailors  civil  relief  act,  831 
note 
President's    power    to    assume    control    of 

transportation  systems,  73 
Transportation   facilities   in  time  of   war, 
preference  or  priority,  97 


WAR  — (Ooni'd) 

Transportation   of   troops,   etc.,    tee   Fed- 
eral  CONTBOL  OF  TbANSPOBTATION 

Investigation  and  report  on  efficiency  of 
army,  303 

WAR  COUKC^II* 

See  War  Depabtmbnt 

WAR  DEFAiEtTMEHT 

See  Assistant  Secbetabt  of  War 

Adjutant  General,  see  Army 

American  National  Red  Cross,  reimburse- 
ment of  War  Department  for  auditing  of 
accounts,  15 

Bridges  over  navigable  waters,  approval  by 
war  department,  768  note 

Bureau  of  insular  affairs 
Chief  of  bureau,  rank,  309. 
C-omposition  of  bureau,  309 
Detail  of  officers,  300 
Officers   number  in  bureau,  309 

Council  of  National  Defense,  salaries  of 
officers  and  employees  limited,  289 

General  staff,  see  Abmy 

Insular  affairs,  see  Bureau  of  insular  af- 
fairs, Bupra 

Loan  of  rifles  to  organization  of  war  vet- 
erans, 363 

Motor  vehicles,  transfer  of  surplus  to  De- 
partment of  Agriculture,  289 

Reports  as  to  strength,  etc.,  of  arm,  duty 
of  Secretary  of  War  to  make,  302 

Sale  of  supplies  to  state  or  foreign  govern- 
ments, 358 

Surplus  articles  transferred  to  other  de- 
partments 

*  Department  of  Agriculture,  road  making 
material  and  equipment,  290 
Department  of  Agriculture,  surplus  mo- 
tor propelled  vehicles  and  parts,  289 
Department    of    Agriculture,    telephone 
supplies  for  use  by  Forest  Service,  290 
Expenses  incurred  in  transfer  of  surplus 

property,  290 
Federal  bcMird  for  vocational  education, 

surplus  machines,  tools,  etc.,  289 
Title  to  surplus  articles  transferred  to 
states  for  highway  purposes,  291 

Transfer  of  surplus  articles,  see  Surplus 
articles  transferred  to  other  departments, 
supra 

War  Council 

Composition  of  council.  304 
Powers  and  duties,  304 

War  department  general  staff,  see  Abmt 


WAR 

STAFF 

See  Army 


WAREHOUSES 

Duty  of  shipping  board  to  investigate  and 
recommend  improvements.  242 

Transfer  by  President  to  Shipping  Board, 
244 
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WAB  raiANOB  COB3POBATIOH 

Advances  to  banks  and  trust  companies, 
ten  per  cent  limitation,  banks  to  which 
applicable,  463  note 

Capital  issues  committee,  powers  as  ad- 
visory only,  463  note 

Taking  over  government  bonds  in  hands  of 
Railroad  Administration,  30 

^ir ARRANT  OFFICERS 

See  Army  ;  Navy 

WAR  RISK  INSURANCE 

Application,  by  whom  made,  814  note 

xSureau  of  war  risk  insurance 

Disbursing  clerk,   credits   for   payments 
made  206 

Conversion  into  other  forms  of  insurance, 
815  note 

Converted  policy  making  commuted  value 
payable  to  estate  of  insured,  815  note 

"  Injury  "  as  including  insanity,  814  note 

Right  to  sue  government,  814  note 

Service  or  retirement  pay  as  affecting 
right  to  compensation,  814  note 

Total  disability  occurring  before  applica- 
tion, 814  note 

WATER  COMPANIES 

Charges  as  prior  lien  on  property  served, 

862  note 
Compelling  continuance  of  business  at  loss, 

866  note 
Rates  and  charges,  due  process  of  law  in 

rate  regulation,  865  note,  867  note 

WATERS 

Appropriation  of  water 
Riparian  ownership  unnecessary,  816  note 
Statutory    recognition,    construction    of 

statute,  816  note 
Federal  Power  Commission 

Actions  in  equity  by  Attorney  General, 

381 
Alteration  of  licenses,  371 
Amendment  of  act,  reservation  of  right, 

382 
Applications  for  lioenfies   372 
Appropriation  for  expenses,  367 
Authority  of  United  States  to  take  over 

projects,  376 
Condemnation   proceedings   of   licensees, 

37» 
Conditions  in  licenses,  371 
Conditions  of  issuance  of  licenses,  373 

et  aeq. 
Contracts  for  sale  of  power,  extension  of 

time  beyond  license  period,  379 
Corporations  furnishing  power  for  sale 

or  use  in  public  service,  regulation  by 

state,  378 
Creation,  367 

Definition  of  words  used  in  act.  367-368 
Engineer,  detail  from  Corps  of  Engineers 

of  army,  367 
Executive  secretary,  appointment,  duties 

and  salary,  367 
Expenses,   allowance   and   payment,   367 


WATERS —(Coft<'(f) 

Federal   Power   Commission — (ConVd) 

Licenses  to  improve  navigation  or  de- 
velop water  power 

Licenses  to  improve  navigation  or  de- 
velop water  power,  power  to  grant, 
369-370 

Membership,  367 

Navigation  facilities  ru'es  and  regula- 
tions as  to  operation,  378 

Xew  licenses,  376 

Offenses  against  provisions  of  act,  381 

Officers,  appointment,  duties  and  com- 
pensation, 367 

Permits  previously  granted  not  affected 
by  act,  380 

Powers  of  commission,  369 

Power  sold  in  interstate  or  foreign  com- 
merce, regulation  of  rates  and  service 
rendered,  378 

Preference  in  issuing  licenses  or  per- 
mits 872 

Preliminary  permits  to  secure  data  for 
develoftfnent  of  water  power,  etc.,  370- 
371 

Proceeds  from  Indian  Reservation,  377 

Public  lands  included  in  proposed  pro- 
jects, reservation  from  entry,  380 

Quorum,  367 

Renewal  of  licenses,  376 

Repeal  of  inconsistent  statntory  provi- 
sions, 382 

Revocation  of  licenses,  371 

Rights  of  way  previously  granted  not 
affected  by  act,  380 

8eal,  367 

State  water  laws  as  affected  by  act,  382 

Tempor&ry  use  of  projects  by  United 
States,  977 

Transfer  of  licenses,  372 

Work  performed  through  departments  of 
War,  Interior  and  Agriculture,  367 
Reclamation 

Automobiles,  allowance  to  employee  for 
use  in  traveling,  366 

Furnishing  water  supply  for  purposes 
other  than  irrigation,  366 

Motorcycles,  allowance  to  employee  for 
use  in  traveling,  866 

Traveling  expenses  in  reclamation  serv- 
ice, 366 
Transportation   by    pipe    line    not    within 

interstate  com:iierce  act,  D3 
Water  power,  reservation  from  allotment 

of  Indian  lands  chiefly  valuable  for,  61 

WATER  TRANSPORTATION 

See  Railroads 

Carriers  excepted  from  operation  of  inter- 
state commerce  act,  94 

Interstate  commerce  act  applicable  to 
carriers  partly  by  railroad  and  partly 
by  water  under  common  management,  03 

WATERWORKS 

Rate  regulation,  833  note 

WEATHER  RUREAU 

Printing  for,  where  done,  220 
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WEIGHING  COAL 

See  Mineral  Lands,  Mjxer  and  Mining 

VnBIGHTS  AND  MEASURES 

Xational  Bureau  of  Standards,  investiga- 
tions for  governmental  departmentH, 
funds  available,  383 

National  Sorew  Thread  Commission,  exten- 
sion of  time,  383 

WEST  POINT 

See  MiLiTABY  Academy 

WHARVES 

Transfer  bv  President  to  Shipping  Boani, 
244 

WHEAT 

See  Agriculture 

WRITE  81^  VE  TRAFFIO 

*'Any  other  immoral  purpose,*'  818  note 

Evidtence,  817   note 

Indictment,  817  note 

Sexual    intercourse   on    interstate   journey 

not  violation  of  act,  817  note 
Transportation,  purpose  of,  817  note 

WIIXB 

See  Decedent's  Estates 

WIRELESS 

See  Radio  Communication 

WITNESSES 

See  Depositions 

Attendance  before  commission  to  investi- 
gate mail  transportation,  167 

Comment  on  failure  of  defendant  in  crimi- 
nal case  to  testify,  818  note 

Competency  in  federal  courts  determined 
by  state  laws,  818  note 

Defendant  in  criminal  case  as  competent 
witness,  818  note 

Self-incrimination,  constitutional  rights, 
8*51  note 

Subpoena  duces  tecum,  power  of  circuit 
court  of  appeals  to  issue  writ,  638  note 

WOMEN 

Emplojnnent  in  mines  prohibited,  201 

WOMEN'S   BUREAU 

See  Labor  Department 

WORDS  AND  PHRASES 

Alien,  258 

Associations.  251.  7fl4  note 

Battalion,  330 

Board,  258 

'•  Carrier  "  a«  used  in  federal  control  act, 
76,   81,  87,  94.   Ill,  120 

Carrying  on  business,  546  note 

**  Car  service "  as  used  in  federal  control 
act,  96 

"  Deferred  rebate."  246 

"  Commerce "  as  used  in  federal  control 
act,  87 

**  Common  carrier  *'  as  used  in  federal  con- 
trol act,  94 

Company,  330 

Corporation,  368 

"  Deferred  rebate,"  246 

"  Deliver,"  meaning  of  word  in  Volstead 
Act,  590  note 


WORDS   ANO   PHRASES— (Oon«W) 

Document,  251 

Documented,  251 

I>ocuniented  under  the  laws  of  the  United 
States,  258 

Doing  business,  546  note 

Engaged  in  buainess,  646  note 

Field  service,  812 

"  Fighting  ship/'  246 

(rovernment  dam,  368 

**  Guaranty  period  "  as  used  in  federal  con- 
trol act,  81 

In  the  field,  812  note 

Marine  insurance  company,  251 

Mortgagee,  251 

Municipality,  368 

Municipal  purposes,  368 

Navigable  waters,  368 

Net  investment,  368 

Officer   (of  Army),  330 

Perishable,  496  note 
Person,  2:58 

Port  of  documentation,  251 

"  Possess,"  meaning  of  word  in  Volstead 

Act,  690  note 
Preferred  maritime  lien,  255 
Preferred  mortgage,  252 
Project,  568 
Project  works,  368 
Pu4)lic  lands,  367 
"  Railroad  "  as  used  in  federal  control  act, 

94 
"  Railway  operating  income  *'  as  used   in 

federal  control  act,  81 
"  Rates  "  as  used  in*  federal  control  act,  96 
Reservations,  367 
Soldier,  330 
State,  368 
"  Test  period  "  as  used   in  federal  control 

act,  76,  91 
Time  of  war,  814  note 
'*  Transmission  "  as  used  in  federal  control 

act,  94 
"  Transportation  "  as  u«ed  in  federal  con- 
trol act,  94 
Vessel,  268 

Vessel  of  the  United  States.  251 
Wood,  485  note 

WORKMEN'S  COMPENSATION  AOT8 

Admiralty  jurisdiction,  602  note 
Alien  enemy's  claim,  alien   property  cus- 
todian as  **  adverse  party,"  804  note 
Application   to  maritime   torts,   839   note 
Compensation    for    personal    injuries,    due 

process  of  law,  863  note 
Constitutionality,  abrogation   of   right   to 

«ue  for  personal   injuries,  858  note 
Jurisdiction  of  federal  courts,  638  note 
Saving   remedy   under   acts    in   admiralty 
and  maritime  cases,  656  note 

WRIT  OF  ERROR 

See  Appeal  ajxd  Ebbob 

TOSEMITE  NATIONAL  PARK 

Crimes  committed  in  park,  jurisdiction  of 
federal  district  court,  215 

TVKON  RIVER 

See  Alaska 
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